Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


^ 


1/     -) 


A   TREATISE 


ON  THE 


LAW  OF  NEGLIGENCE 


BY 


THOMAS  G^^EARMAN 

AND 

AMASA  A.  REDFIELD 


SIXTH   EDITION 

Edited  by  ROBERT  G.  STREET 

Dittrict  Jud^e,  Gdvetton,  Texas 

Author  of  Street  on  "Personal  Injuries"  in  Texas 


IN  THREE  VOLUMES 


Vol.  II 


■  • 


•  >*       <^ 


^        J 


NEW  YORK 
BAKER,  VOORHIS  &  COMPANY 

1913 


CopyrUht.  1869.  1870,  1874,  1880,  1888,  1898 
Bf  THOMAS  G.  SHEARMAN  and  AMASA  A.  REDHELD 


CopyrUht,  1913 

by 

BAKER,  VOORHIS  &  GO. 


l8Go'^:^U 


Hanllton 

Alb^y 


« 


k.  • 


•  •  * 


TABLE  OF  CONTENTS. 


PART  II.— (Continued.) 

LIABILITIES  ARISING  OUT  OF  PERSONAL 

RELATIONS. 


CHAPTER  XI. 

LIABILITY  OF  SERVANTS. 

PAOI. 

Sec.  242.    Servant's  liability  to  master 705 

243.  Servant  not  liable  to  third  person  for  nonfeasance 705 

244.  Servant  liable  to  third  person  for  misfeasance 707 

245.  Servant's  liability  to  fellow  servants 710 

246.  Liability  of  shipmasters 712 

247.  Servant  not  liable  for  negligence  of  a  fellow  servant 712 

248.  Joint  liability  of  master  and  servant 713 


PART  III. 


PUBLIC  CORPORATIONS  AND  OFFICERS. 


Chaptbb    Xn.  Municipal  Cobporations 
Xm.  Public  Officers. 
XrV.  Incobpobated  Public  Tbustbes. 

[iii] 


IV  TABLE  OF   CONTENTS. 

CHAPTER  Xn. 

MUNICIPAL  CORPORATIONS. 

PAOB. 

Ssa  249.    The  State  cannot  be  coerced  by  suit 716 

25D.    Extent  of  State's  immunity 718 

251.  Liability  of  State  by  its  own  consent 7lfl 

252.  [Consolidated  with  §  253-] 720 

253.  Municipal  corporations  as  State  agencies 720 

263a.  Rule  in  admiralty  723 

254.  Statutory  test  of  corporate  liability 723 

255.  Public  and  private  functions  of  corporations 726 

256.  Liability  of  counties,  towns  etc.,  generally 727 

257.  Liability  of  counties,  towns,  etc.,  in  Pennsylvania,  Mary- 

land and  Iowa 733 

258.  Non-liability  of  New  England  towns 735 

259.  Qualification  of  common-law  non-liability  of  New  England 

towns 741 

260.  [Consolidated  with  §  291] 742 

260a.  Maintenance  of  city  halls,  jails,  etc 742 

261.  Statutory  liability  for  mob  violence 744 

262.  Adoption  and  execution  of  laws  and  ordinances 745 

263.  Discretionary  powers  —  granting  licenses 753 

264.  [Omitted] 755 

265.  Supplying  water  and  apparatus  for  extinguishing  fires...  755 

266.  Providing  for  public  health 758 

267.  Providing  and  maintaining  public  schools 760 

268.  [Consolidated  with  §  258] 761 

269.  [Consolidated  with  §  262] 761 

27a     [Consolidated  with  §  262] 761 

271.  Devising  plan  of  public  improvement 761 

272.  Error  of  judgment  distinguished  from  negligence 763 

273.  [Consolidated  with  §  272] 760 

274.  Planning  inefficient  or  injurious  drainage 766 

276.     Duty  to  remedy  defects  in  plan 771 

276.  Discretion  in  the  application  of  limited  funds 773 

276a.  The  want  of  funds  as  a  defence 774 

277.  [Consolidated  with  §  374] 774 

278.  How  far  professional  advice  will  excuse  defect  in  plan.. .  774 

279.  Statutory  directions  as  to  plan 775 

280.  [Consolidated  with  §  281] 776 

281.  Liability  for  breach  of  ministerial  duties 776 

282.  [Consolidated  with  §  281] 779 

283.  Damage  consequent  on  authorized  act 780 

284.  [Consolidated  with  §  334] 783 

285.  Municipal  lands  and  structures 783 

286.  Management  of  water  and  gas  service 788 

287.  Maintenance  and  repair  of  sewers 790 


TABLE  OF  OOKIBNTS.  T 

PAOB. 

288.  [Consolidated  with  §  268] 796 

289.  Implied  liability  for  non-repair  of  streets 796 

290.  [Consolidated  with  §  367] 799 

291.  Implied  liability  for  negligence  of  agents 799 

292.  [Consolidated  with  §  291] 805 

293.  [Consolidated  with  §  291] 806 

294.  [Consolidated  with  §  291] 806 

295.  Departments  of  government,  not  agents  of  city 806 

296.  When  departments  are  city's  agents 807 

297.  [Omitted] 806 

298.  Independent  contractors  not  agents 809 

299.  Liability  limited  to  matters  within  jurisdiction 811 

300.  [Consolidated  with  §  299] 813 

301.  Beoovery  over  by  corporation 814 


CHAPTER  Xm. 

PUBLIC  OFFICERS. 

Geo.  302.    Immunity  of  political  officers 816 

303.    Immunity  of  judicial  officers 817 

304  to  309.     [Omitted] 823 

310.  QiMMi- judicial  officers,  how  far  protected 823 

311.  [Consolidated  with  §  310] 826 

312.  Non-judicial  public  officers  classified 826 

313.  Negligent  performance  of  ministerial  duties 826 

314.  Liability  for  nonfeasance 828 

^16.     [Consolidated  with  §  313] 829 

316.  [Consolidated  with  §  314] 829 

317.  Presumption  in  favor  of  officer 829 

318.  [Consolidated  with  §  313] 830 

319.  Liability  for  negligence  of  subordinates 830 

320.  [Omitted] 832 

321.  Non-liability  of  postmasters  for  subordinates 832 

322.  Non-liability  of  army  and  navy  officers 833 

323.  Public  school  officers 834 

324.  [Consolidated  with  §  340] 836 

325.  Liability  of  government  contractors 836 


CHAPTER  XIV. 

INCORPORATED  PL^LIC  TRUSTEES. 

Ssa  326     Former  rule  of  liability  of  statutory  trustees 887 

327.  Present  rule  of  liability  in  England 838 

328.  Incorporated  administrative  boards 840 

320.    Voluntary  corporations  performing  public  functions 841 

330.  Trustees  not  liable  when  agents  only 843 

331.  Trustees  of  public  charities 843 


VI  TABLE   OF  CONTENTS. 


PART  IV. 

PUBLIC  WAYS. 


Chaptbe  XV.  Highways. 

XVI.  Turnpike  Boads. 

XVII.  Bridges. 

XVm.  Canals. 

XIX.  Construction  and  Maintenance  op  Bail 
roads. 

XX.  Bailroad  Injuries  to  Animals. 

XXI.  Bailroad  Injuries  to  Persons. 


CHAPTEB  XV. 

highways. 

PAOB. 

8bo.  332.  Highways  are  public  works 849 

333.  What  are  highways  within  the  rule 852 

334.  When  liability  in  respect  to  highway  attaches 854 

334a.  Obligation  dependent  on  jurisdiction  of  structure 860 

336.  Liability  pending  construction  of  way 862 

336  When  obligation  ceases 862 

337.  No  common-law  duty  to  repair  highways 864 

338.  Statutory  liability  for  defective  ways 866 

330.  Implied  liability  for  defective  ways 870 

340.  Liability  of  road  officers 872 

340a.  Liability  of  road  officers,  continued 874 

341.  Contract  obligations  to  repair 876 

342.  [Consolidated  with  §  350] 876 

343.  Obligations  of  abutting  owners  as  to  highway 875 

344.  [Omitted] 880 

346.  Joint  and  several  liability  for  defective  way 880 

346.  Defects  in  way  concurring  with  other  causes 881 

347.  [Omitted]   885 

348.  Duty  to  rebuild  destroyed  highway 885 

340.  [Consolidated  with  §  366] 886 

360.  What  are  statutory  "defecU" 886 


TABLE   OF   CONTENTS.  VU 

PAOB. 

351.  Defects  in  margin  of  way 889 

352.  When  whole  width  must  be  passable 892 

353.  Sidewalks  and  street  crossings 894 

364.  Overhanging  roofs,  awnings,  trees,  etc 898 

355.  Objects  on  highway  likely  to  frighten  horses 900 

356.  Duty  to  guard  and  light  defective  way 90i3 

357.  [Consolidated  with  §  359] 908 

358.  Authorized  interference  with  highway 909 

359.  Liability  of  licensee  of  use  of  street 912 

360.  [Consolidated  with  §  359] 917 

361.  Obstructions  incident  to  building  operations 917 

362.  Obstructions  incident  to  traffic 920 

363.  Obstructions  from  natural  causes 922 

364.  [Consolidated  with  §  363] 929 

365.  Individual  liability  for  wrongful  obstructions 929 

386.  [Consolidated  with  §  367] 931 

367.  Ground  of  liability  for  defective  ways 931 

368.  Actual  notice  of  defect 937 

369.  When  notice  will  be  implied 941 

370.  Who  may  maintain  action 947 

371.  Damage  must  be  special 960 

372.  [Omitted] 961 

373.  Notice  of  injury  preliminary  to  action 952 

374.  Defences 954 

376.  Contributory  negligence   956 

376.  Traveler's  knowledge  of  defect 962 

377.  Care  required  in  traveling  at  night 968 

378.  Defect  in  traveler's  carriage,  harness  or  horses 970 

379.  Unskillful  or  improper  driving 973 

380.  Negligent  stowing  and  excessive  weight  of  load 975 

381.  Sunday  traveling  976 

382.  [Consolidated] 976 

383.  [Consolidated] 976 

384.  Action  over  against  third  person 977 


CHAPTER  XVI. 

TURNPIKE  ROADS. 

8bc.  385.    Turnpikes  are  highways 981 

386.  Maintenance  of  road 981 

386a.  Liable  where  defective  condition  is  combined  with  fright 

of  horse  984 

387.  Statutory  liability  for  non-repair 984 

388.  Reappropriation  of  road  by  the  public 986 

389.  Effect  of  change  of  control 985 


Vlll  TABLE   OF   CONTENTS. 


CHAPTER  XVH 

BRIDGES. 

PAO>. 

Sic.  390.    Bridges  distinguished  from  highways 987 

391.  [Consolidated  with  §  390] 968 

392.  Approaches  to  bridges 988 

393.  Abutments  and  railings 990 

394.  By  whom  bridges  are  repairable 992 

395.  Bridges  across  navigable  streams 993 

396.  Draw-bridges 991 

397.  Toll-bridges 905 


CHAPTER  XVm. 

CANALS. 

Seo.  398.    State  canals   997 

399.  Obligation  of  canal  companies  to  navigators 908 

400.  Construction  of  canals   999 

401.  Maintenance  bridges,  locks,  e£c 999 

402.  Maintaining  embankments,  etc 1000 

403.  Repair  of  towing  path  and  fencing  canal 1001 

404.  Duties  of  boat  owners 1002 

406.     [Omitted] 1002 


CHAPTER  XIX. 

CONSTRUCTION  AND  MAINTENANCE  OF  RAILROADS. 

Seo.  406.    Construction  and  maintenance  of  track,  roadbed,  bridges, 

etc 1003 

407.  What  dangers  must  be  provided  against 1005 

407a.  Not  liable  for  consequential  damages 1008 

408.  Railroads  on  highways  1008 

409.  [Omitted] 1012 

410.  Accessories  of  railroads 1012 

411.  [Omitted] 1015 

412.  Rights  of  compensated  landowners 1015 

413.  Obligations  of  lessor  or  lessee 1016 

414.  Interference  with  highway 1020 

415.  Restoration  of  roadfl  and  bridges 1022 

416.  Road  bridges  over  railroads 1024 

417.  Highway  crossing  at  level 1026 

417a.  Other  crossings  at  level 1030 


TABLE.  OF   C0NTEKT8*  IZ 


CHAPTER  XX. 

RAILROAD  INJURIES  TO  ANIMALS. 

PAOB. 

418.  English  rule  as  to  keeping  animals  in 1033 

419.  Where  English  rule  does  not  prevail 103G 

420.  Unequal  operation  of  common-law  rule 1041 

421.  Statutory  regulations   1041 

422.  Application  and  validity  of  statutes 1046 

423.  [Omitted] 1047 

424.  Fences  must  be  sufficient 1048 

424a.  Gates  and  bars  closed 1050 

425.  Fences  must  be  maintained 1051 

426.  Frightening  animals  on  fenced  roads 1054 

427.  Duty  to  signal  to  cattle 1068 

428.  Care  towards  trespassing  cattle 1060 

428a.  Injuries  to  trespassing  animals  on  highways 1063 

429.  Checking  or  stopping  train 1064 

430.  Checking  speed  for  trespassing  cattle 1069 

4^1.  Statutory  rules  as  to  checking  speed 1071 

432.  Presumption  as  to  negligence 1073 

433.  When  animal  is  rightfully  on  track 1075 

434.  Where  fences  are  not  required 1077 

435.  Fences  and  cattle-guards  in  towns 1081 

436.  Injury  must  be  owing  to  defect  in  fence 1083 

437.  Effect  of  adjoining  owner's  agreement 1085 

438.  Employment  of  adjacent  owner  to  build  fence 1087 

439.  Adjacent  owner's  option  to  build  fence 1088 

440.  Compensated  owner  of  land  cannot  recover 1088 

441.  Company's  agreement  to  fence 1089 

442.  Grants  of  right  of  way 1091 

443.  Who  may  enforce  contract  to  fence 1091 

444.  Liability  where  one  company  uses  another's  track 1091 

445.  Liability  of  lessees  of  road 1092 

446.  Liability  of  other  parties 1094 

447.  Application  of  fence  laws  to  personal  injuries 1094 

448.  For  what  injuries  company  is  liable 1095 

449.  Who  entitled  to  benefit  of  statutes 1097 

450.  Notice  of  defect,  when  to  be  given 1099 

451.  Contributory  negligence  on  fenced  roads 1100 

451a.  Contributory  negligence  on  unfenced  roads 1101 

452.  Owner's  willful  conduct 1107 

463.  [Omitted] 1108 

454.  Rule  in  Maryland  and  Georgia 1108 

456.  Degree  of  care  in  maintaining  fence 1108 

456.  Company's  action  against  owner 1112 


TABLE   OF   CONTENTS. 


CHAPTER  XXL 

RAILROAD  INJURIES  TO  PERSONS. 

PAOB. 

Seo.  457.    Care  required  to  avoid  injury  to  persons 1114 

46S.    Illustrations  of  want  of  care 1121 

450.     Lessor  and  lessee,  liability  for  injuries  inflicted  on  persons 

on  or  near  the  track 1124 

459a.  Companies  permitting  the  operation  or  use  of  their  road, 

etc.,  by  another 1126 

4695.  Companies  operating  or  using  the  roads  of  others 1127 

459c.  Liability  for  foreign  cars 1129 

460.  Rate  of  speed 1131 

461.  Care  required  of  railroads  on  and  near  highways 1136 

462.  [Transferred  to  §  486a] 1138 

463.  Care  required  at  highway  crossings 1138 

463a.  Statutory  requirements  do  not  exclude  the  duty  of  dili- 
gence and  care  imposed  by  the  common  law 1147 

464.  Care  required  at  other  crossings 1148 

464a.  Intersecting  railroads   1154 

465.  Care  of  stationary  cars  and  engines 1155 

466.  Gates,  flagmen  and  watchmen 1 156 

466a.  Duty  to  maintain  fences 1161 

467.  Neglect  of  statutory  precautions 1162 

468.  Omission  to  ring  or  whistle  at  crossings 1168 

469.  Presumptions  in  such  cases 1172 

470.  Who  entitled  to  beneflt  of  statutes 1174 

471.  Trains  running  backwards 1177 

472.  Contributory  negligence   1180 

479.     What  is  not  contributory  negligence 1184 

474.     Fractious  horse 1187 

476.     Crossing  track  in  view  of  train 1189 

476.  Duty  to  look  and  listen 1194 

477.  When  failure  to  look  and  listen  excused 1207 

478.  Obstructions  to  view 1213 

479.  Crossing  when  highway  is  blocked 1217 

480.  Traveling  along  the  track 1220 

481.  Inflrm  persons 1228 

481a.  Children 1232 

4815.  Deceased  persons 1237 

482.  Efl'ect  of  contributory  negligence  on  statutory  liabilities..  1241 

483.  Discovered  peril  or  duty  to  avoid  effects  of  negligence  or 

contributory  negligence  of  trespassers  and  others 1243 

484.  Duty  to  anticipate  negligence  or  contributory  negligence. .  1251 

485.  Evidence  of  negligence   1257 

485(  1 ) .  Street  railways,  generally 1263 

485  (2 ) .  Street  railways  and  municipalities 1265 


TABLE   OF   CONTENTS.  XI 

PAGB. 

Sec.  485a.  The  use  of  streets  by  street  cars 1266 

485aa.  Care  required  of  street  railways 12?0 

485a&.  Reciprocal  duties  of  street  car  companies  and  the  public 

generally 1271 

4855.  Electric  and  cable  cars,  etc 1273 

485bo.  Defects  in  equipment  of  street  oars 1274 

4855b.  Crossing  street  railway  track  in  front  of  car 1275 

4855c.  Children  and  aged  and  infirm  persons  on  or  near  atreet 

railway  tracks 1276 

4855<i.  Street  cars  frightening  animals 1270 

485c.  Street  cars;  contributory  negligence 1280 

485<{.  Persons  present  by  invitation  or  permission  on  the  prem- 
ises or  vehicles  of  carriers  of  passengers 1287 


PART  V. 
CARRIERS. 


Chapteb    XXn.  Cabbiebs  of  Passengebs. 

XXIll.  Teleobaphs  and  Telephones 


CHAPTER  XXn. 

CARRIERS  OF  PASSENGERS. 

486.  Obligations  of  carrier  not  merely  in  contract 1293 

487.  Who  are  common  carriers  of  passengers 1205 

488.  Who  deemed  passengers   1297 

489.  Who  not  passengers 1304 

490i.    When  relation  begins  and  ends 1306 

491.  Liability  to  free  passengers 1311 

492.  Who  are  not  free  passengers 1313 

492a.  [Transferred  to  §  485d] 1314 

493.  Ejection  of  passengers 1314 

494.  Carrier  not  insurer 1326 

495.  Degree  of  care  required 1329 

496.  Application  of  the  rule  requiring  great  care 1336 

497.  Obligation  as  to  vehicles,  locomotives,  machinery,  appli- 

ances and  roadway  1338 

498.  [Consolidated  with  §  497] 1345 


XU  TABLE   OF   CONTENTS. 

PAGB. 

Sec.  499.     [Consolidated  with  §  497] 1345 

SOOw     Liability  for  acts  of  strangers 1345 

501.  Stational  facilities,  etc 1348 

502.  Liability  in  case  of  divided  ownership 1358 

503.  Accidents  beyond  carrier's  line 1360^ 

504.  Limitation  of  liability  by  notice  or  contract 1362 

505.  Validity  of  restrictions  on  liability 1363 

506.  [Consolidated  with  §  501] 1368 

507.  [Consolidated  with  §  490] 1368 

508.  Negligence  in  starting  and  stopping 1368^ 

509.  Duty  to  passengers  alighting 1371 

510.  Duty  to  assist  passengers  in  getting  on  and  off 1381 

511.  Duty  to  maintain  guard  against  egress 1384 

512.  Duty  to  preserve  order 1384 

513.  Liability  for  servant's  malicious  acts 1389 

513o.  Passengers  on  freight  trains 1396> 

514.  Obligations  of  coach  proprietors 1400 

515.  Carriers  by  steam  vessels 1402 

516.  Res  ipsa,  or  presumption  of  negligence 1405 

517.  Presumption  of  negligence,  how  rebutted 1417 

518.  Evidence 1419" 

619.     Contributory  negligence 1426 

520.  Getting  on  and  off  moving  vehicle 1434 

521.  Getting  on  and  off  in  other  cases 1445 

522.  Statutes  as  to  platforms,  etc 1452 

523.  Passengers  in  improper  places 1454 

524.  Changing  places  on  train 1463 

525.  Crossing  tracks 1466 

526.  Care  of  passengers'  personal  effects 146& 

526a.  Sleeping  cars,  etc 1472 

5265.  Liability  of  sleeping  car  companies  for  baggage  or  money 

stolen 147S 

527.  [Omitted] 1477 


CHAPTER  XXni. 

TELEGRAPHS  AND  TELEPHONES. 

Sso.  528.  Nature  of  the  business 1478 

529.  Its  peculiarities   1479 

530.  Risks  to  which  it  is  exposed 1480 

531.  Statutory  regulations   1480 

532.  Obligations  not  merely  in  contract 1482 

533.  [Consolidated  with  §  536] 1483 

534.  Telegraph  companies,  common  carriers 1483 

535.  Reasons  for  considering  them  such 1486 

536.  Obligation  to  furnish  telegraphic  facilities 1487 

537.  Responsible  only  for  negligence 1488 

538.  Unlawful  messages 1489 


TABLE   OF   CONTENTS.  Xlll 

PAGB. 

Sbc.  539.    Degree  of  care  required 1 1491 

539a.  Forged  and  fraudulent  meBsages 1492 

540.  Duty  as  to  receiving  messages 1493 

540a.  Duty  as  to  delivery 1497 

541.  Messages  must  not  be  altered 1501 

542.  Evidence  of  negligence  1503 

543.  To  whom  company  is  responsible 1507 

54da.  Interstate  messages  1511 

544.  Connecting  lines  1513 

545.  Power  to  make  regulations 1516 

546.  Certain  reasonable  rules  considered 1516 

547.  Certain  unreasonable  rules  considered 1519 

548.  Notice  of  rules  necessary 1521 

549.  [Consolidated  with  §  548] .' 1523 

.  550.    Limitation  of  liability  by  mere  notice 1523 

561.    Limitation  of  liability  by  contract 1524 

552.  Proof  of  special  contract 1524 

553.  Validity  of  contracts  exempting  from  liability  generally. .  1526 

554.  Validity  of  other  stipulations 1529 

555.  Effect  of  stipulations 1533 

556.  Evidence  under  special  contracts 1537 

559a,  Contributory  negligence 1538 

556t.  Wireless  telegraphy,  etc 1539 

656o.  Telephone  companies 1540^ 


3  « 


•  *        • 


CHAPTER  XI. 
LIABILITY  OF  SERVANTS. 


•  • 
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§  246.    Liability  of  shipmasters.    * 

247.  Servant  not  liable  for  negli- 

gence of  a  fellow  servant. 

248.  Joint  liability  of  master  and 

servant. 


§  242.  Servant's  liability  to  master.  —  A  servant  is 
liable  to  his  master  for  any  damage,  of  which  the  ser- 
vant's want  of  ordinary  care  and  diUgence  in  his  work, 
or  want  of  snch  skill  as  he  had  induced  the  master  to  be- 
lieve that  he  possessed,  is  the  proximate  cause.^  And  if 
the  master  is  obliged  to  pay  damages  to  a  stranger  for 
negUgence  of  the  servant,  in  which  the  master  had  no 
personal  share,  he  is  entitled  to  recover  over  against  the 
servant.* 

§  243.  Servant  not  liable  to  third  person  for  nonfeas- 
ance. —  No  agent  of  a  private  individual  or  corporation 
is  ever  liable  to  third  persons  for  the  failure  to  perform 

*Willard  v.  Pinard,  44  Vt.  34;  or  a  just  consequence  (Gilson  v.  Col- 
Mobile,  etc.  R.  Co.  V.  Clanton,  59  lins,  66  111.  136  [tug  boat  damaged 
Ala.  392  [railroad  company  could  by  fire  while  in  charge  of  an  engi- 
recover   from  employee   for  damage  neer]). 

to  its  property  resulting  from  his  '  On  the  general  proposition  of  the 
negligence].  The  fact  that  a  train  right  of  one  defendant  in  negligence 
was  imperfectly  equipped  did  not  cases  to  recover  over  against  another, 
relieve  the  conductor  from  the  exer-  see  Street  (T.  A.)  Foundations  of 
ciBC  of  due  care  in  its  management  Legal  Liability,  Vol.  1,  p.  490; 
(Td.).  The  damage  suffered  by  the  Adamson  v.  Jarvis,  4  Bing.  66,  13 
master  need  not  be  directly  or  im-  E.  C.  L.  343;  Palmer  v.  Wick  S.  S. 
mediately  caused  by  the  servant's  Co.,  A.  C.  324  (1894);  see  Batter- 
act;  it  is  sufficient  that  it  is  fairly  sey's  Case  (1623),  Winch,  48;  gist 
attributable  to  an  act  done  or  of  the  c«f»e  is  quoted  in  Prof.  Street's 
omitted  by  the  latter,  as  a  natural  work.    Vol.    16,    p.    74;    Cooley    on 

[Law  of  Neo.    Vol.  1  —  45]        [705] 
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obligations  of  hiBrpidncipal,  and  which  the  principal  has 
employed  hina  toperf orm,  but  which  he  has  not  contracted 
with  them  to  perform  in  their  favor.*  In  other  words,, 
he  is  not  liable  to  them  for  his  mere  nonfeasance.*  He  is, 
cona^quently,  not  responsible  to  them  for  any  negligence 
iji-.tfie  performance  of  duties  devolving  upon  him  purely 
from  his  agency,  since  he  cannot,  as  agent,  be  subject  to 
■  any  obligations  toward  third  persons,  other  than  those  of 
his  principal.  And  these  duties  are  not  imposed  upon 
him  by  law,  nor  has  he  agreed  with  any  one,  except  his 
principal,  that  he  will  perform  them.  In  failing  to  do  so, 
he  wrongs  no  one  except  his  principal,  who  alone,  there- 
fore,  can  hold  him  responsible  for  his  negligence."  For 
the  failure  of  the  agent  to  perform  any  duty  which  the 

Torts    (let   ed.)»    p.    148.      On    the  grounds   structures   for   the   accom-^ 

master's     right    of    recovery    over,  modation  of  the  public,  negligently 

Cooley  on  Torts  (1st  ed.),  p.  145,  §  2.  permitted    a    defective    structure   to 

'  Shipmasters  and   factors  are  no  be  erected.     Held  guilty  merely   of 

exception,    because    they    personally  nonfeasance,  and  therefore  were  not 

contract  with  third  persons.  liable  to  persons  injured  by  reason  of 

*The  question  of  the  liability  of  such  defects    (Van  Antwerp  v.  Lin- 

the  negligent  servant  depends  upon  ton,   89   Hun,  417,  35   N.   Y.   Supp. 

whether    his   act   was    one    of   mis-  318).     s.  p.,  Jessup  v.  Sloneker,  142 

feasance    or    nonfeasance.      l<or    the  Pa.  St.  527,  21  Atl.  988;  Kimbrough 

former     the     servant     is,     in   gen-  v.   Boswell,    119   Ga.   201,   45   S.   £. 

eral,    liable;     for    the    latter,    not.  971   (1904);  Dean  v.  Brock,  11  Ind. 

The  servant,  as  between  himself  and  App.    507,    38    N.    E.    829    (18&4); 

his  master,   is  bound  to  serve  him  Carson  v.  Quinn,  127  Mo.  App.  526, 

with    fidelity    and    to    perform    the  105  S.  W.  1088   (1908). 
duties  committed  to  him.    An  omis-        'Montgomery     Bank     v.     Albany 

sion  to  perform  them  may  subject  Bank,  7  N.  Y.  459;  Colvin  v.  Hd- 

third  persons  to  harm,  and  the  mas-  brook,  2  Id.  126;  Denny  v.  Manhat- 

ter  to  damages.     But  the  breach  of  tan  Co.,  2  Denio,   115;   aff'd,  5   Id. 

the  contract  of  service  is  a  matter  639 ;  Bristol,  etc.  R.  Co.  v.  Collins,  7 

between    the    master    and     servant  H.  L.  Cas.  194,  5  Hurlst.  &  N.  Am. 

alone,    and   the    nonfeasance .  of   the  ed.)    969;    Coxon   v.    Great- Western 

servant  causing  injury  to  third  per-  R.  Co.,  5  Hurlst.  k  N.  274;  Mytton 

sons  is  not,  in  general,  at  least,  a  v.   Midland   R.   Co.,   4   Id.  615 ;    see 

ground  for  a  civil  action  against  the  Anderson  v.  Brownlee,  1  S.  474 ;  Hay, 

servant   in   their   favor    (Murray  v.  28;   Blackstock  v.  N.  Y.  &  Erie  R. 

Usher,  117  N.  Y.  542,  23  N.  E.  564).  Co.,  20  N.   Y.   48,   50;    Henshaw  v. 

The  agents  of  a  corporation  charged  Noble,   7   Ohio  St.  226;   Osborne  T. 

with    the    duty   of   erecting   on    its  Morgan,  137  Mass.  1. 


707  LIABILITY  OF   SEBVANTS.  [§   244 

principal  owes  to  a  third  person,  the  remedy  of  such  per- 
son is  only  against  the  principal,  even  though  the  fault, 
as  a  matter  of  fact,  is  entirely  with  the  agent.  Thus, 
where  a  banker  is  employed  to  collect  a  note,  which  he 
puts  into  the  hands  of  another  banker,  through  whose 
negligence  the  debt  is  lost,  the  creditor  cannot  sue  the 
latter  banker,  though  he  was  the  one  actually  in  fault.* 
So  the  transfer  agent  of  a  corporation  is  not  liable  to  a 
purchaser  of  stock  for  his  improper  refusal  to  transfer 
sueh  stock  upon  the  books.^  So  a  sheriff's  deputy  is  not 
liable  to  a  judgment  creditor  for  money  collected  by  him 
under  an  execution  in  favor  of  the  creditor."  So  the 
agent  of  an  executor  is  not  liable  to  the  legatees  for  his 
mismanagement  of  the  estate.*  So  the  agent  of  a  land- 
lord is  not  liable  to  the  tenant  for  his  neglect  to  make 
repairs,  which  the  landlord  was  bound  to  make  and  had 
deputed  to  the  agent."  The  directors  or  other  officers 
of  a  corporation  cannot  be  held  liable  to  a  stranger  for 
any  omission  on  the  part  of  the  corporation  to  perform  a 
duty  to  him,  even  though  such  omission  is  the  direct  re- 
sult of  the  vote  of  such  directors,  who  have  exclusive  con- 
trol of  the  corporate  business.^ 


11 


§  244.  Servant  liable  to  third  person  for  misfeasance. 

—  But  every  one,  whether  he  is  principal  or  agent,  is  re- 

*  Montgomery     Bank     y.     Albany  owned  by  a  non-resident  are  placed 

Bank,  7  N.  Y.  459;  see  Commercial  in  tbe  bands  of  a  resident  real  estate 

Bank   v.  Union  Bank,   11   Id.   203;  agent,  with   authority  to  make   re- 

McBride   v.    Illinois    Central    Bank,  pairs,  lease,  etc.,  and  the  agent  per- 

121  N.  Y.  Supp.  1041,  138  App.  Div.  mits  such  premises  to  become  dan- 

339    (1910).     But   see   §§   582-3-4,  gerous  for  want  of  repairs,  be  will 

po8i.  be  liable  to  any  person  who  is  in- 

'Denny   v.   Manhattan  R.   Co.,   2  jured   by  such   dangerous   condition. 

Den.  115,  aflTd,  5  Id.  639.  of  the  premises   (Baird  v.  Shipman,. 

•Colvin  V.  Holbrook,  2  N.  Y.  126;  33  HI.  App.  503;   aff'd,  132  111.  16, 

Tuttle  V.  Love,  7  Johns.  470;  Vamer  23  N.  E.  384.' 

V,  Wooten,  38  Ga.  576.  "Rogers  v.  Phelps,  9  N.  Y.  Supp. 

•Phinney  v.  Phinney,  17  How.  Pr.  886;     reversed    on    other    grounds, 

197.  without  passing  on  this    {8uh  nom, 

*Dean  v.  Brock,  11  Ind.  App.  607,  Rogers  v.  N.  Y.  k  Texas  Land  Co.), 

38  S.  E.  829.     But  where  premises  134  N.  Y.  197,  32  N.  E.  27. 
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sponsible  directly  to  persons  injured  by  his  own  negli- 
gence in  fulfilling  obligations  resting  upon  him  in  his 
individual  character.  These  obligations  are  those  which 
the  law  imposes  upon  all  persons,  independent  of  con- 
tract. No  man  increases  or  diminishes  his  obligations  to 
strangers  by  becoming  an  agent ;  but  if,  in  the  course  of 
his  agency,  he  comes  in  contact  with  the  person  or  prop- 
erty of  a  stranger,  he  is  liable  for  any  injury  he  may  do  to 
either,  by  his  negligence  in  the  performance  of  duties  im- 
posed by  law  upon  him  in  common  with  all  other  men." 

''Where  the  agent's  act,  which  Cal.  74,  21  Pac.  546).  See  a  dictum, 
causes  the  injury,  is  a  misfeasance,  in  affirmation  of  the  doctrine  of  the 
as  distinguished  from  a  mere  omis-  text,  in  Kirby  v.  Penn.  R.  Co.,  76 
si  on  of  duty,  the  agent  is  liable,  as  Pa.  St.  506,  where  Agnew,  C.  J., 
well  as  the  principal  (Harriman  v.  says  that  the  law  leaves  "each  one 
Stowe,  57  Mo.  93  [carpenter,  em*  to  assert  his  proper  remedy  against 
ployed  to  build  a  trapdoor,  did  the  the  person  whose  act  or  negligence 
work  so  negligently  that  another  does  him  an  injury."  In  applying 
person  fell  down  the  hatchway] ;  this  principle,  it  must  be  borne  in 
Blue  V.  Briggs,  12  Ind.  App.  105,  mind  that  a  rule  of  law  is  merged 
39  N.  E.  885).  An  agent  \b  liable  in  a  contract,  express  or  implied, 
for  misfeasance  to  the  owner  of  the  covering  the  same  point.  Therefore, 
property  injured,  whether  he  acted  one  who  commits  his  property  to  the 
by  the  direction  of  his  principal  or  care  of  another,  for  any  purpose, 
not  (Richardson  v.  Kimball,  28  Me.  enters  into  an  implied  contract  with 
463).  If  one  commits  an  unlawful  the  latter  for  the  exercise  of  care, 
act  under  the  direction  of  another,  which  supersedes  the  requirement  of 
that  fact  will  not  shield  him  from  the  law.  And  the  agents  of  the  per- 
responsibility,  but  both  are  equally  son  thus  intrusted,  in  dealing  with 
liable  to  the  injured  party  (John-  the  property  as  such  agents,  and 
son  V.  Barber,  5  Gilm.  425).  An  within  the  scope  of  their  agency,  are 
agent,  committing  a  positive  and  not  subject  to  the  general  rule  of  law 
obvious  wrong,  cannot  relieve  him-  requiring  care,  for  that  has  been 
self  from  liability  by  showing  that  merged  in  the  contract;  nor  are  they 
he  was  acting  under  the  orders  of  subject  to  the  contract,  for  they  were 
another  (see  Bennett  v.  Ives,  30  not  parties  to  it.  In  an  action  of 
Conn.  329;  Mitchell  v.  Harmony,  13  trover,  it  is  no  defense  that  the  de- 
How.  [U.  S.]  115).  Defendants,  who  fendant  acted  as  the  agent  or  ser- 
had  been  repairing  a  house,  left  a  vant  of  another,  who  was  himself 
box  on  the  premises,  in  a  pathway,  a  wrong-doer  (McPheters  v.  Page,  83 
Held,  that  they  were  responsible  to  Me.  234,  22  Atl.  101;  Illinois  Cent, 
a  tenant  living  in  the  house,  who,  Ry.  Co.  v.  Foulks,  191  111.  57,  60 
in  going  along  the  pathway,  after  N.  E.  890  (1901)  ;»Carraher  v.  Allen, 
dark,  fell  over  the  box,  and  was  in-  112  Iowa,  168,  83  N.  W.  902  (1900) ; 
jured    (Donnelly  v.   Hufschmidt,   79  Bochino  v.   Cook,  87  N.  J.   L.  467, 
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Thus,  a  servant  is  personally  liable  to  a  third  person  for 
negUgently  driving  the  master's  horse  or  carriage  over 
him,  even  though  the  master  also  be  liable."  So  the 
driver  of  a  railroad  engine,  or  the  conductor  of  a  train, 
is  personally  responsible  for  cattle  killed  on  the  track 
through  his  negligence,^*  or  for  bodily  injuries  suffered 
by  a  passenger  from  the  same  cause ; "  and  a  servant  in 
a  stone  quarry,  adjacent  to  a  highway,  negligently  setting 
off  a  blast,  is  liable  to  a  traveler  injured  thereby."  So  a 
servant  is  liable  for  his  negligence  in  so  constructing  a 
building  as  to  cause  a  wall  to  fall  upon  a  stranger."  In 
short,  the  case  of  the  liability  of  the  servant  for  his  own 
misfeasance  is  normal  and  does  not  justify  further  ex- 
position." 

51  Atl.  487  (1002);  Ray  County  scow  employed  a  tug  to  tow  the 
Savings  Bank  v.  Hutton,  224  Mo.  scow  across  a  river,  the  tug  owner 
42,  123  S.  W.  47  (1910).  But  <<  mis-  was  held  liable  to  a  third  person, 
feasance  may  involve  to  some  extent  having  freight  on  the  scow,  for  neg- 
the  idea  of  not  doing"  (Lough  v.  ligenoe,  injuring  the  freight  (Baird 
Davis,  30  Wash.  204,  70  Pac.  491,  v.  Daly,  67  N.  Y.  237). 
94  Am.  St.  Rep.  848,  59  L.  R.  A.  "  Suydam  v.  Moore,  8  Barb.  368. 
802  (1902);  Paige  v.  Dempsey,  99  "Where  an  engineer  is  employed 
App.  Div.  162,  90  N.  Y.  Supp.  1019,  to  erect  a  steam  boiler  and  other 
rev'd,  184  N.  Y.  246,  77  N.  E.  apparatus,  and,  in  consequence  of 
(1906),  (all  persons  engaged  negli-  the  explosion  of  the  boiler,  while 
gently  in  blasting  are  liable  as  joint  under  the  personal  supervision  of  the 
tort-feasors)  ;  Scheller  v.  Silber-  engineer,  although,  from  the  insuffi- 
mintz,  60  Misc.  176,  98  N.  Y.  ciency  of  the  materials  of  which  it 
Supp.  230  (1906),  (holding  the  bus-  was  composed,  the  plaintiff  is  in- 
band  acting  as  agent  for  the  wife  jured,  the  engineer  is  answerable, 
jointly  liable  with  her  for  mis-  But  it  seems  that  if  the  jury  had 
feasance  but  not  for  mere  neglect) ;  negatived  the  fact  of  the  def end- 
Ell  is  V.  Southern  Ry.  Co.,  72  S.  C.  ant's  management  of  the  apparatus, 
466,  62  S.  E.  228,  2  L.  R.  A.  (N.  S.)  he  would  not  have  been  liable  (Witte 
378  (1905),  (holding  the  servant  v.  Hague,  2  Dowl.  &  R.  33).  Cited 
personally  liable  whether  the  wrong-  in  Necker  v.  Harvey,  49  Mich.  617 
ful  act  be  of  nonfeasance  or  mis-  [fall  of  elevator,  while  in  custody  of 
feasance).  manufacturer's  servant]. 

"  Phelps  V.   Wait,   30  N.   Y.   78 ;  «•  Wright  v.  Compton,  63  Ind.  337. 

Montfort  v.  Hughes,  3  E.  D.  Smith,  "Mayer  v.  Hutchinson  Bldg.  CJo., 

591;    Wright  v.   Wilcox,    19   Wend.  104  Ala.  611,  16  So.  620. 

343;  Hewett  v.  Swift,  3  Allen,  420;  "Stiewel  v.  Borman,  63  Ark.   30, 

but  compare  Parsons  v.  Winchell,  6  37    S.    W.    404     ( 1897 )  ;     Southern 

Cnsh.  692.     Where  the  owner  of  a  Ry.    Co.    v.    Grizzle,    124    Ga.    736, 
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§  245.  Servant's  liability  to  fellow  servants.  —  The 

authorities  are  now  unanimous  in  favor  of  holding  a  ser- 
vant liable  to  his  fellow  servants  for  injuries  suffered  by 
them  through  his  personal  negligence  in  the  performance 
of  those  duties  which  each*man  owes  to  his  fellow  men/" 
Servants  do  not  necessarily  or  commonly  make  any  bar- 
gain with  each  other,  express  or  implied,  for  exemption 
from  such  liability ;  and,  if  it  is  true  that  they  consider 
the  risk  in  fixing  their  wages,  the  implied  contract  thus 
entered  into  is  not  made  for  the  benefit  of  the  other  ser- 
vants, nor  have  the  latter  any  interest  in  it.  The  test  of 
liability  is  the  same  as  in  the  case  of  strangers.     A  ser- 

53    S.    E.    244,    111    Am.    St.    Bep.  In  that  case,  while  plaintiff  was  at 

191    (1906);  Baird  v.  Shipman,  132  work,    in    the    establishment    of    a 

111.  16,  23  N.  E.  384,  22  Am.  St.  Rep.  manufacturing  corporation,  as  a  car- 

504,  7  L.  R.  A.   128    (1890).     For  penter,  the  defendants,  the  superin- 

injuring  property  (Miller  v.  Staple,  tendent,  and  other  servants  of  the 

3  Colo.  App.  93,  32  Pac.  81  (1892);  corporation,  negligently  caused  a 
Kimbrough  v.  Boswell,  119  Ga.  201,  tackle  block  and  chains  to  be  placed 
45  S.  E.  977  (1904).  upon  an  iron  rail  suspended  from  the 

'^Woodhead  v.  Gartness  Mineral  ceiling,  and  suffered  them  to  remain 
Co.,  4  Rettie,  469;  Griffiths  v.  Wol-  in  such  a  condition  that  they  fell 
fram,  22  Minn.  186  [servants  negli-  upon  the  plaintiff.  It  was  held  that 
gently  constructing  a  center  piece  the  action  was  maintainable.  Gray, 
for  the  support  of  a  brick  arch,  lia-  C.  J.,  says:  "Upon  consideration, 
ble  to  a  bricklayer,  being  a  fellow  we  are  all  of  the  opinion  that  [Albro 
servant],  Gilflllan,  J.,  says:  "This  v.  Jaquith]  is  supported  by  no  satis- 
liability  does  not  rest  upon  any  duty  factory  reasons,  and  must  be  over- 
imposed  by  privity  of  contract,  for  ruled.  ♦  ♦  ♦  The  plaintiff's  action 
in  such  cases  there  may  not  be,  and  is  not  founded  on  any  contract,  but 
frequently  is  not,  any  such  privity,  is  an  action  of  tort  for  injuries 
But  the  duty  of  each  to  do  the  work  which,  according  to  the  common  ex- 
with  proper  care  grew  out  of  the  re-  perience  of  mankind,  were  a  natural 
lation  which  existed  between  them  consequence  of  the  defendant's  neg- 
as  persons  engaged  in  the  same  ligence.  *  *  *  Even  the  master  is 
work."  In  former  editions  of  this  not  exempt  from  liability  to  his  ser- 
work,  we  referred  to  the  fact  that  vants  for  his  own  negligence;  and 
the  contrary  doctrine  was  established  the  servants  make  no  contract  with, 
in  Massachusetts,  in  Albro  v.  Jaquith  and   receive   no   compensation   from, 

4  Gray,  99,  which  decision  we  then  each  other."  Fellow  servants  mutu- 
emphatically  condemned.  It  has  ally  owe  to  each  other  the  duty  of 
since  been  expressly  overruled  by  the  exercising  ordinary  care  in  the  per- 
same  court  (differently  constituted)  formance  of  their  service,  and  one 
in  Osborne  v.  Morgan,  130  Mass.  102.  who  fails  in  that  respect  is  liable  at 
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vant  is  liable  to  his  fellows  for  misfeasance,"  but  not  for 
mere  nonfeasance  of  a  duty  belonging  to  the  master, 
though  delegated  to  him."  Here  also  the  servant's  lia- 
bility for  his  joisfeasance  is  normal  and  requires  no 
further  exposition.** 


common  law  for  any  personal  injury  gated,  is  liable  to  a  fellow  servant 
resulting  therefrom  to  his  fellow  for  directing  him  to  use  defective 
servant  (Hare  v.  Mclntire,  82  Me.  machinery,  which  he  knew  to  be 
240,  19  Atl.  463;  Durkin  v.  Kingston  dangerous  (Greenberg  v.  Whitcomb 
Coal  Co.,  171  Pa.  St.  193,  33  Atl.  Lumber  Co.,  90  Wis.  226,  63  N.  W. 
237,  20  L.  R.  A.  106,  60  Am.  St.  Rep.  93).  Where  the  section  crew  of  a 
"SOI  (1896) ;  Brower  v.  Northern  Pac.  railroad  company  side  track  a  hand 
Ry.  Co.,  109  Minn.  386,  124  N.  W.  car  with  which  they  are  working  to 
10,  25  L.  R.  A.  (N.  S.)  364  (1010) ;  clear  the  main  track  for  an  approach- 
Lake  Erie,  etc  Ry.  Co.  v.  Channan,  ing  train,  and  the  foreman,  who  has 
161  Ind.  96,  67  N.  E.  923  (1903),  unlocked  the  switch,  negligently 
(holding  that  the  yard  master  for  fails  to  close  it,  and  the  train  enters 
whose  negligence  the  company  was  on  the  side  track,  and  kills  a  section 
sought  to  be  held  liable  in  an  action  hand,  the  foreman  is  personally  lia- 
by  a  fellow  servant,  was  properly  ble  in  damages  for  his  death  (Daves 
joined  as  a  joint  tort-feasor) ;  v.  Southern  Pac.  Co.,  98  Cal.  19,  32 
Atkins  V.  Field,  89  Me.  281,  36  Atl.  Pac.  708). 

375,   56  Am.  St.  Rep.  424    (1896),  ''A   servant    in   charge   of   work, 

(holding  one  servant  liable  to  a  co-  who  neglects  to  take  proper  precau- 

servant  where  the  former  personally  tions  for  the  safety  of  the  workmen, 

directed   the   negligent   act   causing  as  by  failing  to  direct  them  not  to 

the     injury,    but    otherwise    where  work,  is  not  liable  to  a  workman  in- 

the   principal   or  master  was   pres-  jured  thereby,  as  a  servant  is  not  lia- 

ent    and    himself    gave    the    direo-  ble  for  injuries  caused  by  nonfeas- 

tions)  ;     Kalleck    v.     Deering,    169  ance,  but  only  for  such  as  are  caused 

Mass.    200,   37   N.    E.    460    (1897),  by  misfeasance  (Burns  v.  Pethcal,  76 

(a  ship  master  is  personally  liable  Hun,  437,  27  N.  Y.  Supp.  499;  see 

to  his  seamen  for  injuries  caused  by  also  Steinhauser  v.  Spraul,  114  Mo. 

his   negligence) ;    Lawton   v.   Waite,  661,  127  Mo.  541,  28  S.  W.  620  [wife 

103  Wis.  244,  79  N.  W.  321,  46  L.  R.  not  liable  to  servant] ). 

A.   616    (1898).      But   where   tubes  Toremen     and     superintendents 

with    metal    shields    were    not    fur-  are  liable  to  their  subordinates  for 

nished  an  engine  repairer  he  cannot  injuries   caused    by   their    negligent 

be  held  liable  for  an  injury  to  the  acts,  omissions  or  orders  (Rogers  v. 

engineer  on  the  ground  that  he  was  Overton,    87    Ind.    410;    Osborne    v. 

negligent   in   not  using  them    (Cin-  Morgan,    137    Mass.    1;    Durkin    v. 

cinnati,   etc.   Ry.   Co.   v.   Robertson,  Kingston  Coal  Co.,  171  Pa.  St.  193, 

116  Ky.  868,  74  S.  W.  1061   (1903).  33  Atl.  237,  60  Am.  St.  Rep.  801,  29 

*Thus  an  agent,  to  whom  the  duty  L.  R.  A.  808  (1896). 
of  providing  safe  machinery  is  dele- 
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§  246.  Liability  of  shipmasters.  —  By  a  rule  peculiar 
to  the  mercantile  law,  the  master  of  a  private  vessel,  no 
matter  of  what  kind,"  is  responsible  to  third  persons  for 
his  own  negligence  to  the  fullest  extent,'*  and  for  the 
negUgence  of  all  employed  on  board,  to  the  same  extent 
as  if  he  were  the  ultimate  principal.''*  His  liability  in 
this  last  respect  is  defined  in  the  chapter  on  the  liability 
of  masters  for  the  acts  of  their  servants.  But  while  the 
master  is  on  shore,  and  the  vessel  is  under  the  charge  of 
a  licensed  pilot,  the  latter  is  master  for  the  time  being, 
and  the  former  is  not  liable  for  the  pilot's  negligence.'* 

§  247.  Servant  not  liable  for  negligence  of  a  fellow 
servant.  —  Except  in  the  peculiar  case  mentioned  in  the 
last  section,  a  servant  is  never  responsible  to  a  third  per- 
son for  the  negligence  or  other  fault  of  a  fellow  servant, 
even  though  the  latter  is  under  the  control  and  direction 
of  the  former,  as  the  sole  representative  of  the  master, 
having  the  power  to  select  and  dismiss  his  subordinate 
fellow  servants."  It  is  only  for  his  own  personal  negli- 
gence that  a  servant  is  liable. 

•  Not  only  does  this  rule  apply  to  in  Kennedy  v.  Ryall,  67  N.  Y.  379, 

master  of  a  merchant  ship,  but  also  where    the    master    of    a    steamship 

to  the  master  of  a  steamer  carrying  was  held  liable  for  the  negligence  of 

passengers  on  inland  water  (Denison  the  chief  steward  in  leaving  poison 

V.  Seymour,  9  Wend.  9).    The  rela-  exposed  in  a  pan,  used  in  fumigating 

tion  of  master  and  servant  does  not  the    vessel    under    direction .  of    the 

subsist  between  the  captain  of  a  ship  health  officer  while  in  port,  whereby 

of  war   and   his  officers  or   seamen  plaintiff's  intestate  was  killed.    Eal- 

( Nicholson    v.    Mounsey,    15    East,  leek  v.  Deering,  supra. 

384);    nor   between   the    master    or  ""Snell  v.  Rich,  1  Johns.  305. 

owner  of  a  merchant  vessel  and  a  "In  Brown  v.  Lent,  20  Vt.  629, 

pilot  received  on  board  imder  a  sta-  defendant  was  employed  as  the  gen- 

tute  giving  the  former  no  choice  to  eral    superintendent    over   a   job    of 

accept  or  refuse,  nor  control  over  his  quarrying  and  mason  work,  and  as 

services  (see  Bowcher  v.  Noidstrom,  such  directed  another  servant  of  the 

1  Taunt.  568).  same  master  to  take  charge  of  the 

••  Denison  v.  Seymour,  9  Wend.  9 ;  blasting  of  certain  rocks.    The  latter 

see  Foot  v.  Wiswall,  14  Johns.  304;  servant,   in   the   absence  of   the   de- 

Snell  V.  Rich,  1  Id.  306;  Rosiere  v.  fendant,  and  by  his  own  negligence 

Sawkins,  12  Mod.  434.  alone,  caused  an  injury  to  a  third 

"  Id.    The  text  is  cited  and  applied  person   in   the   process   of   blasting. 
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§  248.  Joint  liability  of  master  and  servant.  —  Where- 
ever  a  master  can  be  held  responsible  for  the  tortious 
negligence  of  his  servant,  the  two  are  generally  held 
jointly  as  well  as  severally  liable ;  "  and  if  a  servant  em- 
ploys a  sub-agent,  under  such  circumstances  that  both 
the  original  master  and  the  intermediate  employer  are 
liable  for  the  negligence  of  the  sub-agent,  they  are  all 
jointly  and  severally  liable.*"  A  different  rule  prevails 
in  Massachusetts,'*'  and  probably  in  Maine ; "  a  master. 

Held,  that  the  defendant  was  not  lia-  (1903) ;  New  Ellershi  Fishing  Qub 

blc  for  the  injury.     Davis,  J.,  said:  v.  Stewart,  123  Ky.  8,  93  S.  W.  598, 

"Neither    principle    nor    authority  9   L.    R.    A.    (N.    S.)    476    (1906). 

will    warrant    the    holding    a    mere  Contra,   Mclntyre    v.    Southern    Ry. 

middleman,    an    intermediate    agent  Co.,  135  Fed.  985,  opinion  by  Judge 

between  the  master  and  the  direct  Taft. 

agent,  constructively  responsible  for  *Suydam  v.  Moore,  8  Barb.  358. 

the  acts  of  the  latter."  ***  A  master  and   servant   are  not 

"Phelps  V.  Wait,   30  N.  Y.   78;  liable  jointly,  in  an  action  on  the 

Suydam    v.    Moore,    8    Barb.    368;  case,  for  an  injury  occasioned  by  the 

Montfort  v.  Hughes,  3  E.  D.  Smith,  negligence  of  the  servant  while  driv- 

591 ;    Wright  v.   Wilcox,    19  Wend,  ing  the  carriage  of  the  master  in  his 

343;   Fort  v.  Whipple,  11  Hun,  589  absence     (Parsons    v.    Winchell,    5 

[where  the  injury  was  to  a  servant] ;  Cush.    592 ;     and    see    Campbell    v. 

Wright   V.    Compton,   63   Ind.    337 ;  Phelps,     1     Pick.    62 ;     Mulchey    v. 

Charman  v.  Lake  Erie,  etc  Ry.  Co.,  Methodist,  etc.  So.,   125  Mass.  487. 

106  Fed.  449;  Wilkins  v.  Ferrell,  30  But    compare    Hewett    v.    Swift,    3 

a    W.     (Tex.    App.)    450    (1895);  Allen,  420).     One  who  gratuitously 

Markham   v.    Houston    Direct   Nav.  superintends  work  done  on  the  land 

Co.,    73    Tex.    247,    11    S.    W.    131  of  another,  and  through  whose  neg- 

(1889) ;  Cooley  on  Torts   (2nd  ed.)  ligence,  as  well  as  that  of  such  other, 

p.    164;    French   v.   Central   Constr.  damage  is  done  to  a  third  person  by 

Co.,  28  Ohio  Cir.  Ct  R.  624  (1906) ;  the  work,  is  liable  jointly  with  the 

see  also  Chesapeake,  etc.  Ry.  Co.  v.  other  person  therefor  (Hawkesworth 

Dixon,  20  Ky.  L.  Rep.  792,  47  S.  W.  v.  Thompson,  98  Mass.  77). 

615,  14  Am.  &  Eng.  Railway  Cases  ''In  Campbell  v.   Portland  Sugar 

(N.  S.)   827,  50  S.  W.  262   (1883);  Co.,  62  Me.  562,  a  wharf  company 

Oreenberg  v.  Whitcomb  Lbr.  Co.,  90  and  its  agent  were  held  to  be  sever- 

Wis.    225,    63    N.    W.    93     (1895).  aHi^  liable  for  a  defect  in  the  wharf. 

Holding    that    master    and    servant  Barrows,    J.,    saying:      "We   think 

may    be    jointly    sued     (Whalen    v.  there  are  substantial  reasons  assigned 

Pennsylvania  Ry.  Co.,  73  N.  J.  Law,  in  Parsons  v.  Winchell  (supra) ,  why 

192,  63  Atl.  993  (1906);  Schumpert  the  principal   and  agent  should  not 

V.  Southern  Ry.  Co.,  65  S.  C.  332,  43  be  charged  jointly  in  such  a  case." 
8.   E.    813,    95    Am.    St.    Rep.    802 
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who  is  not  present  when  his  servant  commits  a  wrong- 
ful act,  being  held  not  subject  to  a  joint  liability,  even 
when  both  are  severally  liable.  Cases  denying  joint  lia- 
bility are  generally  rested  on  the  difference  in  the  form 
of  the  action. 


PART  III. 


PUBLIC  CORPORATIONS  AND  OFFICERS. 


ChAPTBB      Xn.   MUNIOIPAI.  COBPOBATIONS 

Xin.  Public  Officers. 

XrV.  Incobpobated  Public  Tbustbes. 


CHAPTER  XII. 
MUNICIPAL  CORPORATIONS. 


S  249.    State  cannot  be  coerced  by  ]  §  260a. 
Buit. 

250.  Extent  of  State's  immunity.       261. 

251.  Liability  of  State  by  its  own 

consent.  262. 

252.  [Consolidated  with  §  253.] 

253.  Municipal     corporations     as       263. 

State  agencies. 
253a.  Rule  in  admiralty.  264. 

254.  Statutory  test  of  corporate       265. 

liability. 

255.  Public  and  private  functions       266. 

of  corporations.  267. 

256.  Liability  of  counties,  towns, 

etc.,  generally.  268. 

257.  Liability  of  counties,  towns,        269. 

etc.,      in      Pennsylvania,       270. 
Maryland  and  Iowa.  271. 

258.  Non-liability    of   New    Eng- 

land towns.  272. 

259.  Qualification  of  common-law 

non-liability  of  New  Eng-       273. 
land  towns.  274. 

260.  [Consolidated  with  §  291.] 
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Maintenance  of  jails  and  care 
of  prisoners. 

Statutory  liability  for  mob 
violence. 

Adoption  and  execution  of 
laws  and  ordinances. 

Discretionary  powers — grant- 
ing licenses. 

[Omitted.] 

Supplying  water  and  appara- 
tus for  extinguishing  fires. 

Providing  for  public  health. 

Providing  and  maintaining 
public  schools. 

[Consolidated  with   §   258.] 

[Consolidated  with   §   262.] 

[Consolidated   with   §   262.] 

Devising  plan  of  public  im# 
provement. 

Error  of  judgment  distin- 
guished from  negligence. 

[Consolidated   with   §   272.] 

Planning  inefficient  or  in- 
jurious drainage. 
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§  275.    Duty  to  remedy   defects   in 
plan. 

276.  Discretion  in  the  application 

of  limited  funds. 
276a.  The  want  of  funds  as  a  de- 
fense. 

277.  [Consolidated   with   §   374.] 

278.  How  far  professional  advice 

will  excuse  defective  plan. 

279.  Statutory    direction    as    to 

plan. 

280.  [Consolidated   with    §   281.] 

281.  Liability  for  breach  of  minis- 

terial duties. 

282.  [Consolidated   with   §   281.] 

283.  Damage    consequent   on    au- 

thorized act. 

284.  [Consolidated   with   §   334.] 

285.  Municipal   lands   and  struc- 

tures. 

286.  Management   of   water    and 

gas  service,  etc. 


§  287.    Maintenance   and    repair   of 
sewers. 

288.  [Consolidated   with    §   258.] 

289.  Implied  liability  for  non-re- 

pair of  streets. 
29<X     [Consolidated   with    §    367.] 

291.  Implied    liability   for   negli- 

gence of  agents. 

292.  [Consolidated   with    §    291.] 

293.  [Consolidated  with    §   291.] 

294.  [Consolidated   with    §   291.] 

295.  Department   of  government, 

not  agents  of  city. 

296.  When  departments  are  city's 

agents. 

297.  [Omitted.] 

298.  Independent  contractors  not 

agents. 

299.  Liability  limited  to  matters 

within  jurisdiction. 

300.  [Consolidated   with   §   299.] 

301.  Recovery    over    by    corpora- 

tion. 


§  249.  State  cannot  be  coerced  by  suit.  —  The  State  is 
a  corporation,^  and  as  such  may  make  contracts  and  may 
suffer  and  commit  wrongs,  and  may  enforce  its  rights 
and  redress  its  injuries  by  civil  action.*  But  as  a  sover- 
eign power,  it  cannot  be  compelled  by  the  process  of 
courts  of  its  own  creation,  much  less  by  that  of  other 
courts,  to  defend  itself  from  prosecution.*     Such  immun- 


^Even  the  United  States  may  be 
said  to  be  a  corporation  (United 
States  V.  Hillegas,  3  Wash.  C.  C.  73 ) , 
as  the  king  of  England  and  Parlia- 
ment are  (10  Co.  29b;  Shep.  Abr. 
431).  The  governor  of  a  Sta4;e,  as 
the  head  of  the  executive  depart- 
ment, is  a  corporation  sole,  and 
bonds  given  to  him  may  be  enforced 
for  the  benefit  of  those  interested 
(CJovemor  v.  Allen,  8  Humph.  176; 
Polk  V.  Plummer,  2  Id.  60O).  The 
District  of  Columbia  is  a  municipal 
corporation,  created  by  Act  of  Con- 
gress (see  Barnes  v.  Dist.  of  Colum- 


bia, 91  U.  S.  640;  Dist.  of  Columbia 
V.  Woodbury,  136  Id.  460,  10  S.  Ct. 
990). 

"Indiana  v.  Woram,  6  HiU,  33; 
Delaiield  v.  Illinois,  2  Id.  169,  26 
Wend.  192,  aff'g  8  Paige,  631; 
People  V.  Watertown,  1  Hill,  620; 
State  V.  Delesdenier,  7  Tex.  76. 

•  Cohens  v.  Virginia,  6  Wheat.  264, 
411;  United  States  v.  Clarke,  8  Pet. 
436;  Briscoe  v.  Bank,  11  Id.  267; 
Cary  v.  Curtis,  3  How.  [U.  S.]  236; 
United  States  v.  McLemore,  4  Id. 
286 ;  Hill  v.  United  States,  9  Id.  386 ; 
Reeside  v.  Walker,  11  Id.  272;  Beers 
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ity  is  placed  upon  the  ground  that  the  general  wel- 
fare requires  that  the  State  should  not  be  deprived 
or  dispossessed  of  its  property  without  its  consent; 
not  on  the  maxim  of  the  English  law  that  the  king 
can  do  no  wrong,  a  maxim  which  has  no  existence 
in  American  law.*  Any  liability  therefore,  on  the 
part  of  the  State  for  the  negligent  acts  or  omissions 
of  its  officers  or  agents,  must  be  one  voluntarily  as- 
sumed  by  constitutional   legislative   enactment,"   or   it 

▼.  Arkansas,  20  Id.  527;  Nations  v.  in  fact  against  the  State  itself,  it 
Johnson,  24  Id.  195;  DeGroot  y.  cannot  be  maintained.  The  fact  that 
United  States,  5  Wall.  419;  United  the  State  is  not  a  party  of  record  is 
States  V.  Eckford,  6  Id.  484;  The  immaterial  (Louisiana  v.  Jumel,  107 
Siren,  7  Id.  152,  154;  The  Davis,  10  U.  S.  711,  2  S.  Ct.  128;  Cunning- 
Id.  15,  20;  Nichols  v.  United  States,  ham  v.  Macon,  etc.  R.  Co.,  109  Id. 
7  Id.  122;  United  States  v.  O'Keefe,  446,  3  S.  Ct.  292;  Hagood  v.  South- 
11  Id.  178;  Case  v.  Terrell,  11  Id.  ern,  117  Id.  52,  6  S.  Ct.  608) ;  s.  P., 
199,  201;  Carr  v.  United  States,  98  Paine  v.  Boston,  124  Mass.  486; 
U.  S.  433,  437;  United  States  v.  Weaver  v.  Devendorf,  3  Den.  117; 
Thompson,  98  Id.  486,  489;  Railroad  Freeport  v.  Marks,  59  Pa.  St.  257; 
Co.  V.  Tennessee,  101  Id.  337;  Rail-  Jones  v.  Loving,  55  Miss.  100;  Pike 
road  Co.  V.  Alabama,  Id.  832 ;  United  v.  Megam,  44  Mo.  491;  Attorney- 
States  v.  Lee,  106  Id.  196,  1  S.  Ct.  General  v.  Brown,  1  Wis.  522: 
240;  Hans  v.  Louisiana,  24  Fed.  55;  Wright  v.  Defrees,  8  Ind.  302;  Baker 
Harvey  v.  Virginia,  20  Id.  411;  v.  State,  27  Id.  485. 
Lewis  V.  State,  96  N.  Y.  71;  Sipple  ***We  do  not  understand  that 
V.  State,  90  Id.  284;  People  v.  Miles,  either  in  reference  to  the  govern- 
56  Cal.  401 ;  Chapman  v.  State,  104  ment  of  the  United  States,  or  of  the 
Id.  690,  38  Pac.  457;  Chicago,  etc.  several  States,  or  of  any  of  their 
R.  Co.  V.  State,  53  Wis.  500,  10  officers,  the  English  maxim  [that 
X.  W.  560;  Raymond  v.  State,  54  the  king  can  do  no  wrong]  has  an 
Miss.  662;  Chevallier  v.  State,  10  existence  in  this  country"  (per  Mil- 
Tex.  315;  Tracy  v.  Hornbuckle,  8  ler,  J.;  Langford  v.  United  States, 
Bush,  336;  Tate  v.  Salmon,  79  Ky.  101  U.  S.  341). 
.540;  Ex  parte  State,  52  Ala.  231;  "No  officer  or  body  of  authority, 
Owen  V.  State,  7  Neb.  108;  Rollo  v.  except  the  Legislature,  can  consent 
Andes  Ins.  Co.,  23  Gratt.  515;  Clod-  that  the  State  be  sued  (The  Davis, 
felter  v.  State,  86  N.  C.  51;  Lowry  10  Wall.  15;  United  States  v.  Lee, 
V.  Thompson,  26  S.  C.  416;  State  v.  106  U.  S.  196,  1  S.  Ct.  240;  Trans- 
Lanier.  47  La.  Ann.  llOi.  16  So.  647;  portation  Co.  v.  Chicago,  99  Id.  635). 
Bloxham  v.  Florida  Central  R.  Co.,  The  State  may  withdraw  its  consent 
35  Fla.  625,  17  So.  902;  Matter  of  to  be  sued  whenever  the  public  in- 
Substtitute,  etc.,  21  Colo.  69,  39  Pac.  terest  requires  (Beers  v.  Arkansas, 
1088.  Though  the  action  is  in  form  20  How.  [U.  S.]  627;  Ex  parte  State, 
against  an  officer  of  the  State,  if  it  is  52  Ala.  235). 


§    250]  MUNICIPAL   COEPORATIONS.  718 

does  not  exist.*  In  a  word,  the  doctrine  of  respondeat 
superior  does  not  apply  to  the  State/ 

§  250.  Extent  of  State's  immunity.  —  The  fact  that 
the  State  derives  a  profit  by  way  of  statutory  tolls  or 
otherwise,  from  the  maintenance  and  operation  of  a  pub- 
lic work,  does  not  deprive  it  of  its  immunity  or  impose  a 
duty  as  to  which  negligence  is  predicable  in  a  private 
action.®  On  the  other  hand,  the  fact  that  the  State  shares 
the  profits  of  a  private  enterprise,  e.  g.,  as  a  stockholder 
of  a  private  corporation,  does  not  exempt  the  latter  from 
coercion  by  suit.  By  becoming  a  partner  in  such  a  com- 
pany the  State  divests  itself  of  its  sovereign  character, 
so  far  as  concerns  the  transactions  of  that  company,  and 
takes  that  of  a  private  citizen;  the  fact  of  the  State's 
ownership  of  a  part,  or  even  of  the  whole,  of  the  capital 
of  such  a  corporation  does  not  affect  the  rights  of  those 
dealing  with  it.'     Hence  the  State 's  ownership  of  all  the 

•The    ordinary     courts    have    no  School  v.   Addler,   144  Ala.   655,  42. 

jurisdiction  to  render  an  affirmative  So.  116  (1904). 

judgment  against  the  State,  even  by  ^The  government  is  not  liable  on 

way  of  a  set-off  in  a  suit  instituted  an  implied  assumpsit  for  the  torts  of 

by   the   State,   unless  authorized  by  its    officer    committed    while    in    its 

statute  ( People  v.  Dennison,  84  N.  Y.  service  and  apparently  for  its  benefit 

272;    Commonwealth   v.    Matlack,   4  (Gibbons  v.  United  States,  8  Wall. 

Dall.   303;    White  v.  The  Governor,  269). 

18  Ala.  767 ;  State  v.  Hill,  64  Id.  67 ;  » The  fact  that  the  State  derives  a 

state  V.  Baltimore,  etc.  R.   Co.,   34  profit  from  the  enforced  labor  of  its- 

Md.   344;    Commonwealth  v.   Rodes,  prison  convicts  will  not  make  it  lia- 

5    T.    Mon.    318,    and    cases    cited,  ble  for  the  negligence  of  its  prison 

avpra).    See,  also.  Coster  v.  Albany,  officers   to  the   injury   of   a   convict 

43  N.  Y.  399;  Branch  v.  Macon,  etc.  (Lewis  v.  State,  96  N.  Y.  71;   Ala- 

R.  Co.,  2  Woods  C.  C.  385;  Metz  v.  mango  v.   Albany   County,   25   Hun, 

Soule,   40   la.   236;    People   v.    JbI-  511;    and  caf?es  cited   under   §   260,. 

madge,  6  Cal.  256).     No  action  can  post). 

be  maintained  either  against  the  *Bank  of  United  States  v.  Plant- 
State  or  its  officers  managing  public  ers'  Bank,  9  Wheat.  904;  Pennsyl- 
institutions  for  the  negligence  of  vania  v.  Wheeling,  etc.,  Bridge,  13 
subordinate  employees  (Ketterer's  How.  [U.  S.]  518;  Curran  v.  Arkan- 
Admr.  v.  State  Board  of  Control,  115  sas,  15  Id.  304;  Darrington  v.  State 
S.  W.  (Ky.)  200,  20  L.  R.  A.  (N.  S.)  Bank,  13  Id.  12;  Bank  of  Kentucky 
274     (1909);     Alabama     Industrial  v.   Wister,  2   Pet.   318;    Tinsman   v.. 
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shares  of  the  capital  stock  of  a  railroad  company  will  not 
exempt  the  corporation  from  liability  for  the  negligence 
of  its  servants." 

§  251.  Liability  of  State  by  its  own  consent.  —  The 
Federal  government  and  some  of  the  States  have  pro- 
vided for  the  adjudication  of  many  classes  of  private 
claims  against  them  in  their  ordinary  courts  or  in  courts 
especially  erected  for  that  purpose."  The  rule  is  in- 
flexible that,  whenever  the  State  designates  a  particular 
tribunal  in  which  it  consents  to  be  prosecuted,  and  the 
class  of  claims  which  such  tribunal  may  entertain,  and 
prescribes  a  particular  form  of  procedure,  the  statutory 
directions  must  be  strictly  followed.  Actions  cannot  be 
brought  for  any  other  cause  "  or  in  any  other  court  ^* 

Belvidere,  etc.  R.  Co.,  26  N.  J.  Law,  v.   McLeod,   8   Duval    [Canada],    1; 

148.  Regina  v.  McFarlane,  7  Id.  216). 

*•  Hutchinson  ▼.  Western,  etc.  R.  "  Notwithstanding  that  in  thirteen 
Co.,  6  Heiak.  634;  Western,  etc.  Ry.  States,  the  Legislature  is  authorized 
Co.  ▼.  Carleton,  28  Ga.  180;  Amstein  by  constitutional  provision  to  pro- 
V.  Gardner,  134  Mass.  4;  East  Ten-  vide  a  method  for  establishing  claims- 
nessee,  etc.  Ry.  Co.  v.  Nashville,  etc.  against  the  State  by  suit,  this  per- 
Ry.  Co.  (Tenn.  Ct.  App.),  61  S.  W.  mission  has  been  availed  of  in  only 
202  (1897);  Columbia  Water  Power  a  few  of  them.  The  New  York 
Co.  V.  Columbia  St.  Ry.  Co.,  43  S.  C.  scheme  of  a  Court  of  Claims,  aa 
154,  20  S.  E.  1002  ( 1895 ) ;  Gross  originally  adopted,  was  a  statutory 
V.  World's  Columbia  Exposition,  106  tribunal  without  constitution  sane*- 
Ky.  840,  49  8.  W.  458,  20  Ky.  Law  tion.  In  five  States  the  Legislature 
Rep.  1418,  43  L.  R.  A.  703  (1890) ;  is  forbidden  to  make  any  such  pro- 
Stem  Y.  State  Board  of  Dental  Ex-  vision. 

aminers,  50  Wash.  100,  96  Pac.  693  "Lewis  v.  State,  96  N.  Y.  71.  Or- 
(1908).  On  the  other  hand,  it  is  dinary  legal  remedies,  as  in  ques- 
held  in  Canada,  that  where  the  tions  of  contract  between  individuals^ 
crowB,  in  the  exercise  of  its  sover-  are  not  contemplated  by  these  per- 
eignty,  takes  possession  of,  and  missive  statutes.  In  those  cases,  re- 
operates  a  railroad,  it  is,  by  virtue  liance  must  be  had,  it  is  said,  upon 
of  its  sovereignty,  exempt  from  lia-  the  good  faith  of  the  State  ( see  Han- 
bility  for  its  servants'  acts  in  ope-  cock  v.  Walsh,  3  Woods  C.  C.  363; 
rating  the  line.  The  crown  is  not  Dabney  v.  State  Bank,  3  S.  C.  167; 
liable  as  a  common  carrier  (Regina  Clark  v.  State,  7  C)oldw.  317;  Dan- 


See   United   States   v.    Clark,   8  Pet.  444. 
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than  that  thus  specified  But  Federal  statutes,  allowing 
the  United  States  to  be  sued  for  certain  causes,  without 
specifying  any  particular  court,  are  held  to  authorize 
actions  to  be  brought  in  State  courts." 

§  252.  [Consolidated  with  §  253.] 

§  253.  Municipal  corporations  as  State  Sigencies. — 

We  confine  ourselves  here  to  the  consideration  of  the  ex- 
tent of  the  liability  to  private  actions  of  that  large  class 
of  local  corporations,  generically  denominated  municipal 
corporations,  such  as  cities,  towns,  counties,  school  dis- 

olds  ▼.  state,  89  N.  Y.  36).    The  jur-  284;   Rexford  v.  State,  105  Id.  229, 

iadiction    of    the    Federal    Court   of  11  N.  £.  514).  For  other  cases  under 

Claims  is  restricted  to  contracts,  ex-  this  statute,  see  Bowen  v.  State,  108 

press   or   implied.     Hence   the   gov-  N.  Y.  166  [action  for  death  caused 

ernment  is  not  liable  to  suit  for  the  by  negligent  act  will  lie] ;   Splittorf 

wrongful     and     unauthorized     acts  v.  State,  Id.  205,  15  N.  E.  322  [open 

committed  by    its   officers,   under   a  swing  bridge].     Ballou  v.  State,  111 

mistaken   zeal   for   the*  public   good  N.   Y.   496,    18   N.   E.   627    [failure 

(Longford  V.  United  States,  101  U.  8.  to    remove   obstruction   in   drainage 

341).     In   New  York,   L.    1883,   ch.  sewer] ;  Bidelman  v.  State,  110  N.  Y. 

205;   L.   1870,  ch.  321,  the  State  is  232,  18  N.  E.  115).     By  California 

liable  to  all  persons  for  damages  sus-  statute  of  March  12,  1885,  authoriz- 

tained  from  the  canals  of  the  State,  ing  recovery  of  damages  by  reason 

or  from  their  use  or  management,  or  of  certain  canal  improvements  made 

from  the  negligence  of  the  State  offi-  by    the    State,    provided    they   were 

cers  in  charge  thereof,  resulting  or  occasioned   "by   any   act  for   which 

arising  from  any  accident  or  other  the  State  is  legally  liable/'  it  is  held 

matter  connected  with  the  canals,  if  that  no  liabilitv  was  admitted  or  de- 

the  facts  proved   shall  make  out  a  fense  waived,  except  immunity  from 

case  which  would  create  a  legal  lia-  suit;   the  State  may  still   interpose 

bility  against  the  State,  were  they  the  defense  that  it  was  engaged  in  a 

established    in    a    court    of    justice  public   work   for   the   common   good 

against  an  individual  or  corporation.  (Green  v.  State,  73  Cal.  29,  14  Pac. 

It  is  not  necessary  that  the  damages  610;    Flagg  v.  Bradford,   181   Mass. 

should    be    caused    by    some    person  315,  63  N.  E.  898   (1902);  Smith  v. 

described  by  law  as  "an  officer"  of  Reeves,   178  U.  S.  436,  20  Sup.  Ct. 

the  State  (Sipple  v.  State,  99  N.  Y.  919,  44  Law  Ed.  1140  (1900). 


"United  States  v.  Clark,  8  Pet.  States.  73  Wis.  363,  41  N.  W.  445; 
444;  Jones  v.  United  States,  48  Wis.  Velte  v.  United  States,  76  Wis.  278, 
385,  4  N.  W.  519;  Zemlock  v.  United    45  N.  W.  119. 
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trictSy  etc.,  to  which,  for  administrative  purposes,  the 
State  delegates  portions  of  its  sovereign  powers,  to  be 
exercised  within  particular  sections  of  its  territory,  for 
certain  public  purposes/*^  To  the  extent  that  such  local 
or  special  organizations  possess  and  exercise  govern- 
mental powers,  they  are,  as  it  were,  departments  of 
State ;  ^'  and  as  such,  in  the  absence  of  any  statute  to  the 
contrary,  they  have  the  privilege  and  immunity  of  the 
State ;  they  partake  of  the  State 's  prerogative  of  sover- 
eignty, in  that  they  are  exempt  from  private  prosecution 
for  the  consequences  of  their  exercising  or  neglecting  to 
exercise  the  governmental  powers  they  possess."     Their 

"The    term    "municipal    corpora-  ture     State     within     its     locality, 
tion "    is   sometimes   defined,   as   in  Again :    it    may    strip    it   of   every 
New  York    (Gen.  Corp.  L.  of  1891,  power,   leaving  it  a  corporation   in 
%   2)    so  as   to  include   "  a   county,  name  only "   ( per  Hunt^  J.,  Barnes 
town,    school   district,   village,   city,  v.  Dist.  of  Columbia,  91  U.  S.  64C). 
and  any  other  territorial  division  of  ^^In  Edgerly  v.  Concord,  62  N.  H. 
the   State  established  by  law,  with  8,  the  court  said:      "As  a  part  of 
powers    of    local    government."      In  the  governmental  machinery  of  the 
Missouri  the  term  as  used  in  a  stat-  State,  municipal  corporations  legi&- 
ute  does  not  include  an  incorporated  late  and  provide  for  the  customary 
board  of  public  schools,  but  only  or-  local  convenience  of  the  people,  and 
ganized  cities  and  towns  and  other  in     exercising     these     discretionary 
like  organizations  with  political  and  functions   the   corporations   are   not 
legislative    powers    for    local    civil  called  upon  to  respond  in  damages 
government    and    police    regulation  to  individuals,  either  for  omissions 
of  the  inhabitants  of  particular  dis-  to  act  or  in  the  mode  of  exercising 
triets  included  in  the  boundaries  of  the   powers   conferred  on   them   for 
the  corporation  (Heller  v.  Stremmel,  public  purposes,  and  to  be  exercised 
52     Mo.     300;     State     v.     Leffing-  at   discretion    for   the    public   good, 
well,  54  Id.  458).    In  Wisconsin,  the  For   injuries   arising  from   the   cor- 
term  as  used  in  the  Constitution  is  poration's  failure  to  exercise  its  pub- 
held   not   to   include   towns,    school  lie,    legislative    and    police    powers, 
districts    and    such    like    unincorpo-  and    for    the    manner    of    executing 
rated   quasi  corporations    (Eaton  v.  those    powers    there    is    no    remedy 
Manitowoc  Co.,  44  Wis.  489).  against  the  municipality,  nor  can  an 
*"A  municipal  corporation  in  the  action    be    maintained    for    damages 
exercise  of  all  of  its  duties,  includ-  resulting  from  the  failure  of  its  offi- 
ing  those  most  strictly  local  or  in-  cers   to  discharge   properly   and   ef- 
temal,  is  but  a  department  of  the  ficiently   their   official    duties."     To 
State.     The  Legislature  may  give  it  the  same  effect,  Tainter  v.  Worces- 
all  the  powers  such  a  being  is  capa-  ter,   123   Mass.   311;    Maximilian  v. 
hie  of  receiving,  making  it  a  minia-  New  York,  62  N.  Y.  160,  per  Folger, 

[Law  of  Vko.     Vol.  I  —  461 
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delegated  duties  are  regarded  as  due  to  the  public,  not  to 
individuals ;  their  oflScers  are  not  agents  of  the  corpora- 
tion, but  of  '*  the  greater  public, '* "  the  State.  No  rela- 
tion of  agency  existing  between  the  corporation  and  its 
oflScers,  with  respect  to  the  discharge  of  these  public, 
governmental  duties,  the  corporation  is  not  responsible 
for  the  acts  or  omissions  of  its  oflficers  therein.  This  is 
nothing  more  than  an  application  and  proper  extension 
of  the  rule  that  the  State  is  not  liable  for  the  misfeasance 
of  its  oflScers.  On  the  other  hand,  to  the  extent  that  these 
local  organization  are  invested  with  a  corporate  individ- 
uality, and  so  are  to  be  regarded  as  juristic  persons,  they 
are,  like  private  corporations  or  individuals,  subject  to 
the  rule  of  private  law  that  a  principal  is  liable  for  the 
acts  or  omissions  of  his  agent.^ 


19 


J.;     Springfield    Fire    Ins.    Co.    v.  sas  City  v.  Lehman,  67  Fed.  905,  0 

Keeseville,  148  Id.  46,  42  N.  E.  405,  C.     C.     A.     627;     Barre     v.     Cape 

per   Gray,   J.     And   see   cases   cited  Oiradeau,    132    Mo.    App.    182,    112 

under   §§  276-291,  post;  Sievers  v.  S.    W.    724     (1900);    Valentine    v. 

San  Francisco,  115  Cal.  648,  47  Pac.  Englewood,   76  N.   J.   Law,   609,   71 

687,  66  Am.   St.   Rep.   153    (1897);  Atl.  344   (1908);  Heape  v.  Berkeley 

Veragnth  v.  Denver,   19  Colo.   App.  County,  80  S.  C.   32,  61   S.  E.  203 

473,  76  Pac  539    (1904)    Colwell  ▼.  (1908);     Udkin    v.    City    of    New 

Watert)ury,   74   Conn.    568,    61    Atl.  Haven,   80   Conn.   291,   68   Atl.   253 

630,  67  L.  R.  A.  218  (1902) ;  Dalton  (1907) ;  Board  of  Park  Comrs.,  etc. 

V.  Wilson,  118  Ga.  100,  44  S.  E.  830,  v.  Prinz,  32  Ky.  L.  R.  359,  106  S.  W. 

98  Am.   St.  Rep.   101    (1903);    Chi-  948    (1907);    Miller  v.   City  of  De- 

cago  V.   Williams,    182   111.    135,   55  troit,  156  Mich.  630^  121  N.  W.  490 

N.  E.   123    (1890);    Evans  v.   Kan-  (1900);   O'Donnell  v.  City  of  Syra- 

kakee,   231   111.   223,   83  N.   E.   223,  cuse,  184  N.  Y.  1,  76  N.  E.  738,  3 

132   111.    App.   488    (1907);    Lohner  L.  R.  A.   (N.  S.)   1053,  112  Am.  St. 

V.  Williams,  112  la.  428,  84  N.  W.  Rep.  658   (1906);  Brown  v.  aty  of 

507    (1900);    Clark  v.   Easton,    146  Bentonville,    126   S.    W.    (Ark.)    93 

Mass.    43,    14    N.    E.    796    (1888);  (1910);    Edson   v.    City   of   Olatho, 

Coming  v.   Saginaw,   116   Mich.   74,  82   Kan.   4,    107   Pac.   539    (1910); 

74   N.    W.    307,    40   L.    R.    A.    626  Hedge  v.   City   of   Des  Moines,   141 

(1898);    Hodgins  v.   Bay   City,   121  la.  41,  119  N.  W.  276  (1900). 

N.  W.    (Mich.)   274    (1909);   Ely  v.  "Per    Folger,    J.,    Maximilian    v. 

St.  Louis,  181  Mo.  723,  81  S.  W.'l68  New  York,  62  N.  Y.  160;  see  §  266, 

(1904);  Hull  V.  Roxboro,  142  N.  C.  post. 

453,  55  S.  E.  351    (1906);  Jones  ▼.  "See    §    291,    post,     Veraguth    v. 

Williamsburg,  97  Va.  722,  34  S.  E.  Denver,   10  Colo.  App.  473,  76  Pac. 

883,  47  L.  R.  A.  294   (1900);  Kan-  359    (1904);   McMahan  v.  Dubuque, 
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§  253a.  Rule  in  admiralty.  —  The  rule  exempting  mu- 
nicipal corporations  from  liability  for  damages  for  the 
negligent  exercise  of  its  public  or  governmental  functions 
does  not  apply  to  admiralty.  And  it  has  been  held  that 
where  the  city  owned  a  fire  boat  and  its  employees  man- 
aging it  were  guilty  of  maritime  tort  the  city  is  subject 
to  the  doctrine  of  respondeat  superior  and  liable  to  re- 
spond in  damages,  and  this  notwithstanding  that  under 
the  laws  of  the  State  as  declared  by  the  courts  the  city 
was  not  liable  either  by  statute  or  common  law  in  such 
case,  because  the  service  pertained  to  a  public  or  govern- 
mental function.  Though  the  fire  boat  could  not  be 
seized  on  account  of  the  governmental  service  in  which  it 
was  engaged,  it  was  held  that  the  city  could  be  required 
to  respond  in  personam.^^ 

§  254.  Statutory  test  of  corporate  liability.  —  It  is 
impossible  to  state  a  general  rule  by  which  the  liability 
of  every  municipal  corporation  of  every  class,  for  either 
the  nonfeasance  or  misfeasance  of  its  oflScers,  may  be  de- 
termined. The  only  test  of  liability  of  a  particular  cor- 
poration is  the  statute  under  which  it  exists,  and  which 
confers  its  powers  and  prescribes  its  duties.  Subject  to 
constitutional  limitations,  the  State  may,  either  in  the 
charter,  as  a  condition  of  a  grant  of  powers,  or  subse- 
quently by  an  independent  act,  impose  upon  such  bodies 

107  Iowa,  62,  77  N.  W.  617,  70  Am.  33  Waah.  369,  74  Pac.  666   (1903) ; 

St.    Rep.    143    (1898);    McGraw   v.  HaUman  v.  Plattvine,  101  Wis.  94, 

Marion,  9«  Ky.  673,  34  S.  W.  18,  17  76  N.  W.  1119,  70  Am.  St.  Rep.  899 

Ky.  L.  Rep.  1264,  47  L.  R.  A.  693  (1898);  Denver  v.  Porter,  126  Fed. 

(1896);    New   Orleans   v.   Kerr,   60  288,  61  C.  C.  A.  168  (1904);  Lehigh 

La.    Ann.  413,  23  So.   384,   69  Am.  Trans.   Co.  v.  City  of  Chicago,  237 

St  Rep.  442   (1898);   Hunt  v.  Bos-  m.    681,    86    N.    E.    1093     (1909); 

ton,    183   Mass.   303,   67   N.   E.   244  Metz  v.  Ashville,  150  N.  C.  748,  64 

(1903);    Boge    v.    Albert    Lea,    74  S.  E.  881   (1909) ;  Winona  v.  Botzet, 

Minn.  230,  76  N.  W.  1131    (1898);  169  Fed.  321   (1909). 

Missano   v.    New   York,    160   N.   Y.  "Workman  v.  New  York,  179  U. 

123,  54  N.  E.  744    (1899);   Ostrom  S.  662,  21   S.  Ct.  212,  46  Law  Ed. 

V.  San  Antonio,  94  Tex.  623,  62  S.  314  (1900). 
W.  909  (1901) ;  Normile  v.  Ballard, 
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such  burdens  and  charges  as  are  thought  most  likely  to 
accomplish  the  object  of  their  creation ;  *^  or  it  may  ex- 
empt them  altogether  from  certain  kinds  of  liability.*^    It 

*  Laramie      County     v.      Albany  any  officer  of  the  city  or  appointee 

County,  92  U.  S.  307;  Darlington  v.  of  the  common  council.     The  result 

New  York,  31  N.  Y.  164;  People  v.  of  the   cases   under   this   statute   is 

Morrell,    21    Wend.    563;    Stone    v.  that  if  the  duty  that  was  neglected. 

New    York,    25    Id.    181;    Booth    v.  e.  g,,  the  guarding  of  a  draw  bridge, 

Woodbury,  32  Conn.  118.     A  statu-  did    not    rest   upon    any    particular 

tory    right    of    action    for    damages  officer   of   the   corporation,   the   cor- 

caused  by  a  mob  may  be  given  or  poration  will  be  liable  for  the  con* 

taken  away  'at  pleasure    (Louisiana  sequences  of  its  neglect  of  the  duty, 

V.   New   Orleans,   109  U.   S.   285.,   3  under     its    primary     obligation    to 

S.    Ct.    211).      The    several    "riot  keep  its  streets  and  bridges  in  a  safe 

acts "   of   England,    and   of   various  condition.     See  Vincent  v.  Brooklyn, 

American   states,  giving  a  right  of  31  Hun,  122;  Fitzgerald  v.  Bingham- 

action  against  a  city  or  county  for  ton,   40  Hun,   332;    Parsons  v.   San 

damages  done  by  a  mob  or  riot,  and  Francisco,  23  Cal.  462;   O'Harra  v. 

statutes  giving  a  remedy  against  a  Portland,    3    Ore.    525.      It   is   com- 

town    or   county    or    municipal    cor-  petent  to  attach  any  condition  pre- 

poration  at  the  suit  of  a  citizen  sus-  cedent  or  subsequent  to  a  right  of 

taining  injuries  by  reason  of  the  de-  action  against  a  municipal  corpora- 

fective  condition  of  a  street  or  bridge  tion,  whether  a  common-law  action 

within  their  limits  are  examples  of  or  one  given  by  the  statute  (Reining 

the  exercise  of  such  power.     It  was  v.  Buffalo,   102  N.  Y.  308,  6  N.  E. 

once  contended  (Green  v.  New  York,  702;    Merz  v.  Brookljm,   128  N.   Y. 

6  Abb.  Pr.  503;  People  v.  Haws,  37  617,  mem,;  28  N.  E.  253;   Curry  v. 

Barb.  440),  that  while  such  an  exer-  Buffalo,  135  N.  Y.  366,  32  N.  E.  80; 

cise  of  legislative  power  over  coun-  Simmons  v.  Brooklyn,  1  N.  Y.  App. 

ties    and    other    qufisi    corporations  Div.    630,    36    N.    Y.    Supp.    1133; 

may  not  be  open  to  question,  a  dif-  Patterson  v.  Brooklyn,  6  N.  Y.  App. 

ferent  question   arises   as   to   muni-  Div.  127,  40  N.  Y.  Supp.  581;  City 

cipal   corporations  holding  property  of  Wilmington  v.  Ewing,  2  Pennw. 

derived  from  other  sources  than  the  (Del.)   66,  43  Atl.  305,  45  L.  R.  A. 

legislature.    But  this  distinction  was  79).      Where    the   plaintiff   sued   to 

long   ago   overruled    (Darlington   v.  recover   damages   for   loss  of   a   leg 

New    York,    31    N.    Y.    163).      See  alleged  to  have  been  caused  by  a  de- 

§§  261,  281.  fective   bridge   over   a  gutter   negli- 

"  See  Gray  v.  Brooklyn,  2  Abb.  Ct.  gently    maintained    by    the    city    of 

App.  267;  Fitzpatrick  v.  Slocum,  89  Galveston,  a  general   demurrer  was 

N.   Y.  358;   Hardy  v.   Brooklyn,  90  sustained    by    the    trial    court,    the 

Id.  435;  Bieling  v.  Brooklyn,  120  Id.  charter,  having  the  force  of  a  gen- 

98,  24  N.  E.  389.  on  the  construction  eral   law,  providing  the  city  should 

of  L.  1873,  ch.  863,  tit.  19,  §  27,  re-  not  be  liable  for  damages  for  injury 

lieving   the   city   of   Brooklyn   from  to  person  or  property  caused  by  any 

liability  for  any  misfeasance  or  mal-  defect   of    any    street,    sidewalk,    or 

feasance  of  its  common  council   or  other  public  place ;  the  judgment  was 
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is  a  umversally  recognized  principle  that  they  have  no 
powers,  except  those  given  by  statute,  either  expressly  or 
as  necessarily  incident  to  their  express  powers ;  **  and 

that  their  liabilities  are  to  be  determined  upon  a  true 
interpretation  of  the  statutes  creating  or  governing 
them."   Where  the  statute  is  silent  on  the  subject  of  their 

affinned  by  the  Court  of  Civil  Ap-  wholly  upon  the  construction  of  the 

peals,  and  writ  of  error  denied  by  the  various    acts    of    parliament    under 

Supreme    Court    (Williams   v.    City  which    they    exercise    their    powers, 

of    Galveston,     41     Tex.     App.     63,  If  certain  duties  are  imposed  upon 

91   S.  W.  877    (1905).     See  City  of  the  defendants,  the  circumstance  of 

Bessemer  v.   Carroll,  45  So.    (Ala.)  their  being  a  public  body,  receiving 

419   (1908).  their    powers    for    public    purposes 

"  Frost  V.  Belmont,  6  Allen,  152 ;  only,  does  not  protect  them  from  the 

Stetdon  V.  Kempton,  13  Mass.  272;  consequences     of     neglect    of     their 

Abendroth   v.   Greenwich,    29    Conn,  duties,  if  danger  arises  by  the  neg- 

363;   Willard  v.  Killingworth,  8  Id.  lect"    (per    Cleasby,    B.,    Wincli    v. 

254;  Booth  v.  Woodbury,  32  Id.  118;  Conservators  of  the  ThUmes,  L.  R. 

Morey    v.    Newfane,    8    Barb.    645;  9  C.  P.  378,  aflTg  L.  R.  7  C.  P.  458). 

Wright  V.  BriggB,  2  Hill,  77;  Macon  If  the   court  can   see   that,   by   the 

V.   Macon,  etc.   R.   Co.,   7   Ga.   221:  terms    of    the    statute    creating    a 

Askew  V.  Hall,  54  Ala.  639;  Young-  subordinate     board     or    corporation 

blood  Y.  Sexton,  32  Mich.  406;  Quid  with  a  duty  to  perform  a  particular 

V.  Richmond,  23  Gratt.  464;  Hess  v.  public  service,  the  body  thus  created 

Pegg,  7  Nev.  23;  Douglass  ▼.  Placer-  was  intended  to  be  a  mere  agent  for 

ville,  18  Cal.  643.    Corporate  powers  executing  the  state's  administrative 

cannot   be    created    by    implication,  functions  in  that  particular,  subject 

nor  extended  by  oonstructioa  ( Penn-  to  the  control  of  the  state,  it  will  not 

sylvania  R.   Co.  v.   Canal   Commis-  infer  an  intention  to  impose  upon  it 

sioners,  21  Pa.  St.  9;  and  see  Blair  any  liability  to  a  private  action  for 

v.  Perpetual  Ins.  Co.,   10  Mo.  559;  the    consequences   of    its    failure   to 

Hoeaek  v.  College  of  Physicians,  5  perform  such  duties  (Gibraltar  Sani- 

Wend.  547;  Brady  v.  New  York,  20  tary  Commissioners  v.  Orflla,  L.  R. 

X.  Y.  312).  15  App.  Cas.  400.)     In  that  case,  it 

••Mersey  Docks  v.  Gibbs,  L.  R.  1  was  held  that  a  board  of  officers  un- 
H.  L.  93.  "All  that  can  be  done  with  der  a  statutory  duty  merely  to  main- 
safety  is  to  determine  each  case  as  it  tain  roads,  was  not  liable  for  the  fall 
arises  "  (per  Foote,  J.,  Lloyd  v.  New  of  a  retaining  wall  of  an  overhang- 
York,  5  N.  Y.  369,  375).  "The  lia-  ing  road,  due  to  an  original  defect 
bility  of  a  body  created  by  statute  existing  before  the  board  was  cre- 
mnst  be  determined  upon  a  true  in-  ated,  of  which  the  board  was  not 
terpretation  of  the  statute  under  negligently  ignorant.  "Without  a 
which  it  is  created*'  (Southampton,  duty  to  repair  fa  highway],  no  duty 
etc.  Bridge  Co.  v.  Southampton  rests  on  the  municipality.  In  this 
Board,  8  El.  ft  B.  801,  812).  "The  state,  the  duty  is  statutory,  and 
liability  of  a  statutory  body  depends  therefore  we  must  look  to  the  stat- 
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liabilities  to  private  actions  for  a  failure  to  exercise 
delegated  powers,  or  to  perform  an  imposed  duty,  the 
courts  have  confessedly  found  it  difficult  to  state  a  rule 
of  general  application  by  which  such  a  liability,  one  way 
or  the  other,  may  be  determined.  The  question  has  some- 
times been  determined  on  a  consideration  of  the  nature 
of  a  particular  power  or  duty  expressed  in  the  statute ; 
in  other  cases,  it  has  been  made  to  depend  upon  a  dis- 
tinction between  corporations  having  special  charters, 
with  specific  duties  voluntarily  assumed  by  the  grantee, 
and  involuntary  or  quasi  corporations,  organized  under 
rreneral  statutes,  upon  which  duties  are  arbitrarily  im- 
posed. 

§  255.  Public  and  private  functions  of  corporations.  — 

There  is  a  well-recognized  distinction  between  powers  and 
duties  which  are  granted  to,  or  imposed  upon,  a  public 
body  as  an  agency  of  government,  to  be  exercised  and 
performed  exclusively  for  public,  governmental  purposes, 
and  that  other  class  of  powers  and  privileges  which  are 
exercised  by  the  grantee  for  its  own  private  advantage, 
and  are  for  public  purposes  in  no  other  sense  than  that 
the  public  derives  a  common  benefit  from  a  proper  dis- 
charge of  duties  arising  from  the  grant.*'*     In  respect  to 

lite  for  its  nature  and  extent"  (per  In  the  exercise  of  the  former  power, 

Agnew,  J.,  Kapho  v.  Moore,  68  Pa,  and  under   the   duty   to   the   public 

8t.  404).     See  §  281,  post,  which  the  acceptance  and  use  of  the 

"Fowle  V.  Alexandria,  3  Pet.  398,  power    involves,    a    municipality    is 

per  Marshall,  C.  J.;   Maximilian  v.  like    a   private   corporation,    and   is 

New  York,  62  N.  Y.  160;  Folger,  J.,  liable  for  a  failure  to  use  its  power 

there  said :    "  There  are  two  kinds  of  well    or    for    an    injury    caused    by 

duties   which    are    imposed   upon    a  using    it    badly.      But    where    the 

municipal    corporation:      One   is   of  power  is  conferred  not  for  the  im- 

that    kind    which    arises    from    the  mediate  benefit  of  the  municipality, 

grant    of    a    special    power,    in   the  but  as  a  means  to  the  exercise  of  the 

exercise  of  which  the  municipality  is  sovereign   power   for   the   benefit   of 

as  a  legal  individual ;  the  other  is  of  all   citizens,   the   corporation   is  not 

that  kind  which  arises  or  is  implied  liable  for  non-user,  nor  for  mis-user, 

from  the  use  of  pdlitical  rights  under  by    the    public    agents.      •      ♦      • 

the  general  law,  in  the  exercise  of  When  the  powers  created  and  duly 

which  it  is  as  a  sovereign.    ♦    ♦    *  enjoined    are   given   and    laid   upon 
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special  powers  and  privileges  granted  to  it,  and  the  duty 
to  the  public  which  acceptance  and  use  of  such  a  grant 
involves,  a  municipality  is  on  the  same  footing  with  a 
private  grantee  of  a  power,  and  is,  like  an  individual,  lia- 
ble for  a  negligent  exercise  of  it.^' 

§  256.  Liability  of  counties,  towns,  etc.,  generally. — 
Speaking,  in  the  first  place,  of  that  class  of  quasi-munici- 
pal corporations,  such  as  counties,  towns,  parishes,  road 
and  school  districts  and  the  like,  which  are  mere  political 
divisions  of  the  territory  of  the  State,  like  assembly  and 
senatorial  districts,  organized  for  the  convenient  exercise 
of  portions  of  political  power  of  the  State,  they  are  re- 
garded as  mere  agencies  of  government ;  they  have  certain 
limited  powers  and  duties  which  may  be  enforced,  and 
privileges  which  may  be  maintained;  but  they  are  in- 
vested with  corporate  powers  sub  mode,  and  for  a  few 

officers  to  be  named  by  the  corpora-  Atl.    536;    Richmond    v.    Long,    17 

lion,  but  for  the  public  benefit  and  Gratt.    378;    Hollenbeck    v.    Winne- 

as  a  convenient  method  of  exercising  bago    County,    95    111.    148;    Brink- 

a   function   of   general   government^  meyer    ▼.    Evansville,    29   Ind.    187 

and   the   corporation  has  no   imme-  (per     Elliott,     J.);     Evansville    v. 

diate   control   nor  immediate   power  Decker,  84  Id.  325;  Gould  v.  Topeka, 

of    removal    of    those    officers,    nor  32    Kans.   485;    Kincaid   v.    Hardin 

of  their  subordinates  and  servants,  Coimty,  53  Iowa,  430;  Ogg  v.  Lans- 

then  it  is  not  liable  for  their  negli-  ing,  35  Id.  495.    See  §  253,  note  17, 

gent     omission    or    action."      This  ante, 

distinction   determined   the   decision  ""For    illustrations    of    the    two 

of  the  following,  among  a  multitude  kinds    of    duties,    see    §§    261-275, 

of  other  cases:     Ham  v.  New  York,  281-289,  post;  and  §  253,  notes  17, 19, 

70   N.   Y.   459;    N,  Y.   k  Brooklyn  ante.     Where  the  duty  is  corporate. 

Sawmill,  etc.  Co.  v.  Brooklyn,  71  Id.  and  not  that  of  a  public  agency  of 

580;  Swift  v.  New  York,  83  Id.  528;  the  State,  and  is  not  discretionary 

Ehrgott  V.  New  York,  96  Id.  264;  or    judicial,    but    absolute,    and    is 

Seifert  v.  Brooklyn,  101   Id.   137,  4  owing  to  the  plaintiff  or  those  simi- 

N.  E.  321;  Hunt  v.  New  York,  109  larly  situated,  a  municipal  corpora- 

K  Y.  134,  16  N.  E.  320;  Chapman  tion  is  liable  to  individuals  for  in- 

V.  Rochester,  110  N.  Y,  273,  18  N.  jury  caused  by  its  neglect  to  perform 

E.  88;  Danaher  v.  Brookljm,  119  N.  the   duty,   or   by   want  of   ordinary 

Y.   241,   23   N.   E.   745    [quality   of  care  by  its  officers  or  servants  in  the 

water  supply  of  public  well] ;  Mead  execution   thereof,   to   the   same  ex- 

V.  New  Haven,  40  Conn.  72 :  Boyd  v.  tent  and  in  the  same  mjinner  as  indi- 

Tnsurance  Patrol,  113  Pa.  St.  269,  6  viduals.      See    Dillon    on    Municipal 
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specified  purposes  only."  This  class  of  involuntary 
organizations  have  no  duties,  and  are  under  no  liabilities^ 
except  such  as  are  imposed  by  statute  expressly.  Hence 
it  is  very  generally,  though  not  uniformly,  held  that 
where  a  statute  imposes  a  duty  upon  public  corporations 
of  this  sort,  but  is  silent  on  the  subject  of  their  liability 
to  a  private  action  for  injuries  sustained  because  of  a 
breach  of  that  duty,  no  liability  therefor  will  be  im- 
plied,*' while  in  the  case  of  a  municipal  corporation 

Corporations,  §§   1645-6-7,  and  the  Jones  v.  New  Haven,  34  Id.  1;  Bax- 

conclusions    of    the    learned    author  ter  v.  Winooski  Tump.  Co.,  22  VU 

given  in  §  1668   (6th  Ed.  IWl).  123;    Ball  v.  Winchester,   32  N.   H. 

"  Commonwealth      v.      Green,      4  443,  as  explained  and  limited  by  Gil- 

Whart.     [Penn.]     &31;     Jackson    v.  man  v.  Laconia,  65  Id.   130;   East- 

Hartwell,    8    Johns.    330;    Hombeck  man  v.  Meredith,  36  Id.  284;  Hill  ▼. 

V.   Westbrook,  9   Id.   73,   and  cases,  Boston,  122  Mass.  344;  King  v.  St 

infra,  Landry,    12   La.    Ann.    868.     As   to 

"Russell  V.  Men  of  Devon  (2  Term  countieSf  the  i-ule  of  non-liability,  at 
E.  667),  is  the  leading  case  which  common  law,  has  been  applied  in  the 
has  been  frequently  referred  to  and  following  states:  Alabama:  Askew 
followed  by  the  American  courts,  v.  Hale  County,  54  Ala.  639;  Barbour 
There,  the  duty  of  the  county  to  re-  County  v.  Horn,  48  Id.  566;  Coving- 
pair  a  bridge  was  admitted;  but  in-  ton  County  v.  Kinney,  45  Id.  176; 
asmuch  as  the  county  had  no  corpo-  Sims  v.  Butler  County,  49  Id.  110; 
rate  fund,  nor  the  means  of  obtaining  Barbour  County  ▼.  Brunson,  36  Id. 
such  a  fund,  out  of  which  a  judg-  362;  Van  Epps  y.  Commissioners,  25 
ment  could  be  satisfied,  and  because  Id.  460;  Selma  v.  Perkins,  68  Id. 
each  inhabitant  would  be  liable  to  145;  Green  County  v.  Eubanks,  80 
satisfy  any  judgment,  which  might  Id.  204;  Dunn  v.  Wilcox  County,  85 
be  levied  upon  one  or  two  inhabit-  Id.  144,  4  So.  661.  Under  Ala.  Code, 
ants.  Who  would  have  no  means  of  §  1456,  a  county  which  has  neglected 
reimbursing  themselves,  the  action  to  take  from  a  road  contractor  the 
was  held  not  to  lie.  The  reasons  guaranty  it  is  authorized  to  exact 
given  for  the  judgment  in  this  case  for  the  safe  condition  of  a  road,  is 
are  not  altogether  applicable  to  the  liable  for  injuries  from  the  unsafe 
case  of  counties  or  of  towns  which  condition  of  the  road  contracted  for 
have  a  corporate  fund,  or  the  means  (Lee  County  v.  Yarbrough,  85  Ala. 
of  obtaining  one,  out  of  which  a  590,  5  So.  341 ;  see  Williams  v.  Still- 
judgment  might  be  satisfied,  but  the  well,  88  Ala.  332,  6  So.  914). 
reasoning  of  the  case  has  been  re-  Arkanacts:  Granger  v.  Pulaski 
peatedly  approved.  See  Weightman  County,  26  Ark.  37.  In  California, 
v.  Washington,  1  Black,  39;  Riddle  **  a  county  is  not  a  person  in  any 
V.  Proprietors  of  Locks,  etc.,  7  Mass.  sense;  it  is  not  a  corporation,"  and 
169;  Mower  v.  Leicester,  9  Id.  247;  there  is  no  more  remedy,  therefore, 
Beardsley  v.   Smith,   16  Conn.   375;  against  it  than  there  is  against  the 
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proper,  under  a  similar  statute,  such  an  implication  will 
be  made.  The  diflSculty  sometimes  met  with,  in  main- 
taining this  difference,  has  led  some  courts  of  established 
authority  to  reject  it  altogether,  as  being  without  f  ounda- 

State    (Hunsaker  v.  Borden,  5  Cal.  [highway];    Vigo  County  v.   Daily,. 

288;  Price  V.  Sacramento,  6  Id.  254).  132   Ind.   73,   31   N.   E.   531    [court 

s.     p.,     Huffman    y.     San    Joaquin  house] ;       Morris      v.      Switzerland 

County,    21     Id.    426;     Burnett    ▼.  County,   131   Ind.  285,  31   N.  E.  77 

Contra  Costa  County,  67  Id.  78  [de-  [county    jail] ;    Abbett    v.    Johnson 

fective  bridge];    Crowell  v.   Sonoma  County,  114  Ind.  61,   16  N.  E.  127^ 

County,  25  Id.  313  [building  a  bridge  s.   p.,    Smith   ▼.   Allen   County,    131 

so  that  it  obstructed  watercourse];  Ind.    116,   30   N.   E.   ^9;    Spicer  v» 

Sherboume  v.  Yuba  County,  21  Id.  Elkhart   County,    126    Ind.    369,    26- 

113     [county    physician's    unskilled  N.  E.  58.     See  next  section.     Jotoa,: 

tieatment  of  an  indigent  sick   per-  Kincaid  v.  Hardin  County,  53  Iowa,, 

son  in  county  hospital].     Colorado:  430,   5   N.    W.    589    [court   house]; 

£1    Paso   County   v.   Bish,    18   Colo.  Green  v.  Harrison  County,  61  Iowa, 

474,  33  Pac.  184  [bridge].    Connecti-  311,  16  N.  E.   136  [ditch] ;   Lindley 

cut:     Counties  having  no  organiza-  v.   Polk   County,    84   Iowa,   308,   50- 

tion,  and  no  officer  on  whom  process  N.   W.   9175    [county  jail] ;    Packard 

can   be   served,  and  cannot  be  sued  y.   Voltz,   94   Iowa,   277,   62   N.   W. 

at  all  (Ward  V.  Hartford  County,  12  757;    Dashner   v.   Mills   County,    88 

Conn.    404).      Florida:      Forbes    v.  Iowa,   401,   55   N.   W.   468    [ditch]. 

Escambia  County,  28  Fla.  26,  9  So.  See  §  267,  note  4.    Kansas:    Marioa 

862.      Georgia,:      Scales   y.    Chatta-  County  v.  Riggs,  24  Eans.  255  [de- 

hoochee   County,  41   Ga.   225 ;    Hay-  fective  highway  and  bridge] ;  Eiken- 

good    V.    Justices,   etc.,    20    Id.    845  berry  y.  Bazaar,  22  Id.  556   [high- 

[county    not    liable    to    sheriff    for  way].    Kentucky:    Wheatly  v.  IMer- 

escape  of  prisoner  on  account  of  in-  cer,  9  Bush,  704    [bridge];   Hite  v. 

sufficiency  of  jail],     8.  p..  Governor  Whitley  County,  91  Ky.   168,   15  S. 

Y.   Justices,  etc.,   19  Id.   97.     As  to  W.    57    [jail] ;    Shepard   v.    Pulaski 

liability    of    counties,    under    Code,  County,  18  S.  W.  15  [court  house] ; 

§  690,  see  Arnold  v.  Henry  County,  Henderson   v.    Covington,    14   Bush, 

81   Ga.   730,  8  S.  E.  606;   Smith  v.  312.     Maine:    Mitchell  v.  Rockland, 

Floyd  County,  85  Ga.  420,  11  S.  E.  52  Me.  118.     Michdgan:     Larkin  v. 

850;    Monroe    County   v.    Flynt,    80  Saginaw     County,      11      Mich.      88 

Ga.  489,  6  S.  E.  173.    Illinois:    Hoi-  [bridge] ;      Webster     v.      Hillsdale 

lenbeck  v.  Winnebago  County,  95  111.  County,  99   Id.  259s  58  N.  W.   317 

148  [defective  construction  of  public  [county  jail].     Minnesota:     Dosdall 

building] ;    White   v.   Bond   County.,  v.  Olmsted  County,  30  Minn.  96,  14 

58     Id.     297      [defective     bridge];  N.  W.  458  [county  court  house  and 

Browning  v.  Springfield,  17  111.  143;  appurtenant  sidewalk].    Mississippi: 

Symonds  v.  Clay  County,  71  Id.  355  Sutton  v.  Police  Board,  41  Miss.  236 

[county  employee  negligently  setting  [defective    construction    of   bridge] ; 

fire   to   brush   on   county   poorhouse  Brabham   v.    Hinds    County,    54   Id. 

farm].     Indiana:     Cones  v.   Benton  363    [non-repair    of    bridge].      Mis- 

County,  137  Ind.  404,  37  N.  E.  272  souri:     Miller   v.   Iron   County,   29^ 
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tion  in  sound  reason.  The  difficulty  of  finding  any  legal 
basis  for  exempting  a  county  from  liability  for  a  breach 
of  its  duty  to  maintain  its  highways  in  a  reasonable  state 
of  repair,  where  it  has  the  same  power  that  a  city  corpo- 

Mo.  122;  State  v.  St.  Louis  County,  sign  v.  LivingBton  County,  25  Hun, 
34  Id.  546;  State  v.  Leffingwell,  54  20).  s.  p.,  Hughes  v.  Monroe  County, 
Id.  458;  aark  v.  Adair  County,  79  147  N.  Y.  49,  41  N.  E.  407  [defective 
Id.  536;  Beardon  v.  St.  Louis  machine  in  insane  asylum];  Ala- 
County,  36  Id.  555;  Reed  v.  Howell  mango  v.  Albany  County,  25  Hun, 
County,  125  Id.  58,  28  S.  W.  177;  651  [same,  in  penitentiary].  See 
Jefferson  County  v.  St.  Louis  Coimty,  Lorillard  v.  Monroe  County,  UN. 
113  Mo.  619,  21  S.  W.  217.  Neh-  Y.  392  [mistake  in  tax  assessment]. 
raaka:  Wehn  v.  Gage  County,  6  The  statute  (L.  1892,  eh.  686,  §§  2, 
Neb.  494  [county  jail];  Woods  v.  3)  declaring  counties  to  be  municipal 
Colfax  County,  10  Id.  552,  7  N.  W.  corporations,  does  not  change  the 
269  [bridge].  A  statute  (L.  1889,  rule  that  a  county  is  not  liable  for 
ch.  7,  §  4)  now  declares  the  liability  negligence  in  failing  to  maintain 
of  counties  for  injuries  to  a  traveler  bridges  in  a  reasonably  safe  condi- 
caused  by  insufficient  or  unsafe  tion  for  public  travel  (Albrecht  v. 
highways  and  bridges.  See  Hollings-  Queens  County,  84  Hun,  399,  32  N. 
worth  V.  Saunders  County,  36  Neb.  Y.  Supp.  473;  Ahern  v.  Kings 
141.  New  Jersey:  Sussex  v.  Strader,  County,  89  Hun,  148,  34  N.  Y.  Supp. 
18  N.  J.  Law,  108;  Cooley  v.  Free-  1023);  nor  for  the  negligence  of  a 
holders,  etc.,  27  Id.  415.  In  1860,  drawbridge  tender  (Godfrey  v. 
the  statute  made  the  freeholders  of  Kings  County,  89  Hun,  18,  34  N.  Y. 
each  county  a  corporation,  and  gave  Supp.  10i52).  North  Oarolina: 
an  action  against  them  for  injuries  White  v.  Chowan  County,  90  N.  C. 
from  defective  condition  of  bridges  437  [defective  bridge] ;  Jackson  v. 
(Ripley  v.  Freeholders,  etc.,  40  N.  Greene  County,  76  Id.  282  [fallen 
J.  Law,  45;  Pray  v.  Jersey  City,  32  bridge];  s.  p.,  Anderson  v.  Steam- 
Id.  394;  Livermore  v.  Freeholders,  boat  Co.,  64  Id.  390';  Willey  v. 
etc.,  29  Id.  245).  See  State  v.  Hud-  Gatling,  70  Id.  4ia  Ohio:  Hamil- 
son  Coimty,  30  N.  J.  Law,  137  [in-  ton  County  v.  Mighels,  7  Ohio  St. 
dictment].  New  York:  Under  a  100  [court  house].  See  Dunn  v. 
statute  declaring  that  a  certain  Brown  County,  46  Id.  93,  18  N.  E. 
bridge  "shall  become  a  public  496).  Oregon:  Templeton  v.  Linn 
bridge  and  may  be  maintained  by  County,  22  Ore.  313,  29  Pac.  796; 
the  county,"  an  action  will  not  lie  Walker  v.  Wasco  County,  19  Pac. 
against  the  county  for  damages  81;  Eastman  v.  Clackamas  County, 
from  want  of  repair.  "  We  have  not  32  Fed.  24.  Compare  McCalla  v. 
been  referred  to  a  case,  and  we  are  Multnomah  County,  3  Ore.  424 
not  aware  of  one,  in  which  an  ac-  [action  under  statute] ;  Rankin  v. 
tion  for  injury  for  neglect  to  prop-  Buckman,  9  Id.  253.  South  Caro- 
erly  maintain  a  bridge  has  been  Una:  Young  v.  Road  Commis.,  2 
maintained  against  a  county  or  Nott  &  McC.  537;  White  v.  CJharles^ 
town,  unless  the  right  of  action  was  ton,  2  Hill,  571.  South  Dakota: 
expressly    given   by    statute "    ( En-  Bailey  v.  Lawrence  County,  5  S.  D. 
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ration  has  of  raising  funds  to  perform  its  duty  in  that 

regard,  is  not  to  be  denied.  It  would  seem  that  where  a 
county  or  other  such  public  corporation  is  provided  with 
a  corporate  fund,  or  the  means  of  raising  it,  one  reason 

393,  59  N.  W.  219  [bridge].  Wash-  N.  W.  330  (1906);  Mattloge  v. 
ington:  Clark  v.  Lincoln  County,  Boards  of  Comr's,  72  N.  J.  Law,  60, 
1  Wash.  St  518,  20  Pac  576  [high-  60  Atl.  195  (1906);  Hubbard  v. 
way].  Carter  v.  Wilds,  8  Houst.  Crawford  County,  221  Pa.  438,  70 
(Del.)  14,  31  Atl.  715  (1895) ;  Mill-  Atl.  806  (1907) ;  Huntz  v.  Board  of 
wood  V.  DeKalb  Co.,  106  Ga.  743,  32  Comr's,  11  Wyo.  152,  70  Pac.  840 
S.  E.  577  (1899);  Davis  v.  Ada  Co.,  (1903).  TavDtis  and  tfyumahips  are 
5  Ida.  126,  47  Pac.  93  (1896);  likewise  exempt  at  common  law 
Markey  v.  Queens  County,  154  N.  Y.  (Morey  v.  Newfane,  8  Barb.  645; 
675,  46  N.  E.  71,  39  L.  R.  A.  46  Fishkill  v.  Fishkill  Plank  Road  Co., 
(1898);  Jones  v.  Franklin  Co.,  130  22  Id.  634;  Galen  v.  Clyde  Plank 
N.  C.  451,  42  S.  E.  144  (1902);  Road  Co.,  27  Id.  543;  Gailor  v.  Her- 
Alexander  y.  Brady,  61  Ohio  St.  rick,  42  Id.  79;  North  Lebanon  v. 
174,  56  N.  E.  173  (1899);  Silver  Arnold,  47  Pa.  St.  488;  Miller  v. 
V.  Board  of  Com'rs,  76  Kans.  228,  McWilliams,  50  Ala.  427;  Waltbam 
91  Pac.  55  (1907);  Hitch  v.  County  v.  Kemper,  55  111.  346  [overruling 
Com'rs,  132  N.  C.  573,  44  S.  E.  30  South  Ottawa  v.  Foster,  20  Id.  296] ; 
( 1903 ) ;  Bucher  v.  Northumberland  Bussell  v.  Steuben,  57  Id.  35 ;  Flori 
County,  209  Pa.  618,  59  Atl.  69  v.  St.  Louis,  69  Mo.  341 ;  Yeager  v. 
(1905);  Siewerssen  v.  County,  41  Tippecanoe,  81  Ind.  46;  Altnow  v. 
Tex.  Civ.  App.  115,  91  S.  W.  333  Sibley,  30  Minn.  186,  14  N.  W.  877; 
(1905).  And  as  a  sequence  of  the  Vail  v.  Amenia,  4  N.  Dak.  239,  59 
non-liability  of  counties  for  torts  N.  W.  1092;  Niles  v.  Martin,  4  Mich, 
generally  it  is  held  that  the  doctrine  557;  Leoni  v.  Taylor,  20  Id.  148; 
of  respondeat  superior  is  inapplica^  Bristol  v.  Johnson,  34  Id.  123).  As 
ble  in  such  cases  (Terrell  County  v.  to  Michigan,  under  present  statutes, 
York,  127  Ga.  166,  56  S.  E.  300  see  Frary  v.  Allen,  91  Mich.  666,  52 
(1906).  "Whoever  seeks  to  recover  N.  W.  78.  So  are  school  districts 
damages  from  a  county,  must  show  (Harris  v.  School  District,  8  Foster 
some  constitutional  or  statutory  pro-  [N.  H.],  58;  Giles  v.  School  District, 
vision  which  makes  the  county  lia-  11  Id.  304;  Scales  v.  Chattahoochee 
ble  for  the  acts  of  which  complaint  County,  4  Ga.  225;  Rogers  v.  People, 
is  made"  (Bibb  Co.  v.  Reese,  115  68  111.  154;  Lane  v.  Woodbury,  58 
Ga.  346,  41  S.  E.  636  (1902);  Chi-  la.  462  [school-house],  12  N.  W. 
cago  V.  County,  106  111.  App.  47;  478;  Beach  v.  Leahy,  11  Kans.  23; 
State  V.  Board  of  Commissioners,  Conklin  v.  School  District,  22  Id. 
ete.,  170  Ind.  595,  85  N.  E.  513  521;  Bank  v.  Brainerd  School  Dis- 
(1908);  Wenck  v.  Carroll  County,  trict,  49  Minn.  106,  51  N.  W.  814 
118  N.  W.  (la.)  900  (1908);  [school  ground]).  See  Bigelow  v. 
Viebahn  v.  Board  of  Com'rs,  968  Randolph,  14  Gray,  541.  Union 
Minn.  276,  104  N.  W.  1089,  3  L.  R.  school  districts  in  Xew  York  are,  by 
A.  (N.  S.)  1126  (1906);  Hopper  v.  statute,  full  corporations,  and  re- 
Douglas   County,   75   Neb.   329,    106  sponsible     out     of    their     corporate 
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at  least  for  the  rule  of  exemption  ceases.  It  has  been 
suggested  that  the  reason  may  be  found  in  the  difference 
of  character  between  urban  and  suburban  servitudes,  and 
the  consequent  limited  ownership  and  control  of  their 
roads  by  counties,  as  compared  with  a  city's  mere  abso- 
lute.rights  of  ownership  and  control  of  its  streets.  Other 
plausible  reasons  might  be  urged,  but  the  fact  remains 
that  counties,  townships,  and  the  like,  are  governmental 
agencies  not  less  than  cities,  and  for  that  reason,  where 
a  statutory  duty  imposed  on  one  class  —  e.  g.,  to  maintain 
highways  and  bridges  —  is  essentially  identical  with  that 
imposed  on  the  other,  within  their  respective  territories, 
and  each  is  provided  with  the  means  of  performing  it,  it 
is  plainly  more  consistent,  on  principle,  to  hold  both 
classes  to  the  same  extent  of  liability  for  a  breach  of  the 
duty,  either  by  denying  that  either  class  is  liable,  as  is 
done  in  some  States,  or  else  holding  both  liable,  as  in 
others.  But  with  the  exceptions  mentioned  in  the  next 
two  sections,  all  the  States,  while  holding  their  cities  and 
incorporated  villages  and  towns  liable  for  breaches  of 
such  a  duty,  declare  their  counties,  townships,  etc.,  to  be 
exempt,  although  the  language  of  the  statute  imposing 
the  duty  is,  in  words,  as  mandatory  on  the  one  as  on  the 
other." 

funds    for    the    negligence    of  their  efficiency  with  which  the  latter  class 

trustees  (L.  1864,  ch.  655;  Bassettv.  of  corporations,   as   actually   consti- 

Fish,  75  N.  Y.   303,  rev'g   12   Hun,  tuted,  is  able  to  perform  the  duty  in 

200  [defects  in  floor  of  school-house  question.     And  it  may  be  that  thia 

injuring  pupil]).     See  §  329,  post,  is    only    another    of   the    many   ex- 

So    are    Road    Districts    (White    v.  amples    with    which    our    jurispru- 

Road    District,    9   la.    202;    McCon-  dence   abounds  —  which   abhors  gen- 

nell  v.  Dewey,  5  Neb.  385;  Court  v.  eralizations,    disregards    mere    sym- 

Coroner,  2  Wall.  501;  Trustees,  etc.  metry,       and      unconsciously      and 

V.    Tatman,    13   111.   27).     Drainage  silently     embodies     the     underlying 

Districts:      Elmore      v.      Drainage  notions  of  the  local  communities  — 

Com'rs,  135  III.  269,  25  N.  E.  1010.  this  may  be,  we   suggest,   after  all 

•Referring     to    this     distinction,  only    another   example    of    the    fact 

Judge    Dillon     (Municip.    Corp.,     §  that  logic  and  law  are  not  always 

1023a)   says:     "It  may  be  after  all  precisely  coincident  or  coterminous; 

that  there  is  a  substantial  difference  that  law  is  frequently  logic  limited 

not  readily  perceived  in  the  greater  and  circumscribed  by  a  sense  of  ex- 
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§  257.  Liability  of  counties,  towns,  etc.,  in  Pennsyl- 
yania,  Uaryland  and  Iowa.  —  In  Pennsylvania^''   and 

Maryland  '^  it  has  long  been  firmly  held  that  the  imposi- 

pediency;  and  that  accordingly  leg-  is  "legally  consequent  upon  a 
islators  and  courts  declare  and  apply  neglected  duty  to  repair  "  { Dean  v. 
distinctions  that  are  oftentimes  New  Milford  [1843],  5  Watts  &  S. 
easier  to  feel  than  to  unfold  and  545  [township] ;  Humphreys  v.  Arm- 
define,  and  which  do  not  obviously  strong  County,  66  Pa.  St.  204 
consist  with  an  indefinite  extension  [county] ;  Rapho  y.  Moore,  68  Id. 
and  inexorable  application  of  those  404  [township] ;  Newlin  v.  Davis,  77 
principles  of  logic  that  are  appar-  Id.  319  [township] ;  Mahanoy  v. 
ently  applicable  to  and  seemingly  Scholly,  84  Id.  136  [township] ; 
control  the  subject.  The  foregoing  Rigony  v.  Schuylkill  County,  103  Id. 
considerations  are  applicable  to  all  382  [county  not  liable  for  bridge 
kinds  of  quasi  corporations.  These  built  by  it,  and  subsequently  turned 
are  primarily  and  distinctly  State  over  to  township  by  act  of  Legisla- 
instrumentalities,  and  the  preroga-  ture] ;  Shadier  v.  Blair  County,  136 
tive  of  partaking  of  the  State's  ex-  Id.  488,  20  Atl.  539.  To  the  same 
emption  from  liability  in  respect  to  effect,  Pennsylvania,  etc.  Canal  Co. 
the  exercise  of  all  their  public  func-  v.  Graham,  63  Pa.  St.  290;  Mead- 
tions  and  duties  without  exception,  ville  v.  Erie  Canal  Co.,  18  Id.  66. 
is  one  which  naturally  grows  out  of  *^In  Maryland  the  statute  makes 
the  manner  and  objects  of  the  crea-  the  county  commissioners  a  corpo- 
tion."  The  reason,  or  want  of  rea-  ration,  and  they  have  **  power  and 
son,  for  the  distinction  is  discussed  authority"  to  build  and  maintain  in 
in  Elliott,  Roads  and  Streets,  39-42,  repair  all  roads  and  bridges,  with 
322,  and  1  Thompson,  Negligence,  ample  powers  to  raise  funds  for  that 
618.  The  subject  need  not  be  further  purpose;  though  no  liability  is  ex- 
pursued  here.  As  to  highways,  see  pressly  imposed  or  action  given  for 
%  289,  post.  a  breach  of  duty.  It  is  held  that 
"*  Under  the  Pennsylvania  Consti-  under  this  statute  a  county  is  liable 
tution  of  1873,  counties  are  reoog-  for  injuries  sustained  from  the  non- 
nized  as  municipal  corporations  repair  of  a  road  or  bridge;  that 
(Lamoreux  v.  Luzerne  County,  116  the  exercise  of  a  statutory  power. 
Pa.  St.  195»  9  Atl.  274).  The  granted  for  the  public  good,  is  not 
Pennsylvania  statute  provides  that  merely  discretionary,  but  imperative, 
*^  it  shall  be  the  duty  of  the  county  and  the  words  "  power  and  author- 
eommissioners  "  to  repair  all  bridges,  ity  "  in  such  case  may  be  construed 
etc,  and  pay  the  expenses  out  of  the  "  duty  and  obligation  "  ( Baltimore 
county  treasury  (Act  1843,  §  1,  P. L.  v,  Marriott,  9  Md.  178;  Anne  Arun- 
221).  "All  roads  shall  be  kept  in  re-  del  County  v.  Duckett,  20  Id.  468; 
pair  at  the  expense  of  the  respective  Calvert  County  v.  Gibson,  36  Id. 
townships"  (Act  of  1836,  §  6,  P.  L.  229;  Prince  George's  Coimty  v.  Bur- 
556).  It  is  held  that,  under  these  gess,  61  Id.  29;  Baltimore  v.  Pen- 
statute,  the  liabilities  of  the  counties  nington,  15  Id.  173 ;  Baltimore  v. 
for  the  non-repair  of  bridges,  and  of  Baker,  44  Id.  1  [county  liable  for  de- 
townships  for  the  non-repair  of  roads,  feet  of  county  bridges  'occasioned  by 
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tion  of  an  imperative  duty  by  general  statute,  upon  coun- 
ties and  towns,  or  similar  gwasi-municipal  corporations, 
such  as  to  maintain  highways,  bridges,  public  buildings 
and  the  like,  or  to  abate  nuisances,  especially  when 
coupled  with  a  power  through  administrative  boards,  to 
raise  money  for  the  purpose  of  performing  the  duty,  by 
taxation  or  otherwise,  implies  an  intention  on  the  part  of 
the  legislature  to*  make  them  liable  to  a  private  action 
for  the  consequences  of  a  breach  of  such  duties.  In 
Iowa  ^^  early  decisions  under  statutes,  which  held  counties 
impliedly  liable  for  non-repair  of  bridges,  continue  to  be 
followed,  though  confessedly  without  any  legal  reason 
and  contrary  to  all  the  authorities  in  other  States  having 
similar  statutes ;  but  the  court  has  refused  to  extend  the 
rule  of  liability  any  further  than  the  matter  of  bridges, 
though  the  cases  so  decided  are  fully  within  the  principle 

omission  to  appoint  officers  to  make  13  la.  181;  Brown  t.  Jefferson 
revairs];  Flynn  v.  Canton  Co.,  40  County,  16  Id.  33ft;  McCullom  v. 
id.  322;  Baltimore,  etc.  Turnpike  Blackhawk  County,  21  Id.  409;  Bar- 
Co.  V.  Crowther,  63  Id.  566;  Hart-  rett  v.  Brooks,  Id.  144;  Soper  v. 
ford  Count  v.  Hamilton,  60  Id.  340;  Henry  County,  26  Id.  264;  Kendall 
Prince  George's  County  v.  Burgess,  v.  Council  Bluffs,  32  Id.  324;  Chand- 
61  Id.  29;  Baltimore,  etc.  Turnpike  ler  v.  Fremont  County,  42  Id.  68; 
Co.  V.  Cassell,  66  Md.  419,  7  Atl.  Huston  v.  Iowa  County,  43  Id.  466; 
805;  Hartford  County  v.  Wise,  71  Moreland  v.  Mitchell  County,  40  Id. 
Md.  43,  18  Atl.  31;  Anne  Arundel  394;  Krause  v.  Davis  County,  44  Id. 
Co.,  etc.  V.  Carr,  111  Md.  141,  73  141;  Huff  v.  Poweshiek  County,  60 
Atl.  668  (190©).  Id.  629,  16  N.  W.  418;  Casey  v. 
"In  Joijca  the  county  oflScers  have  Tama  County,  75  la.  666,  37  N.  W. 
power  "to  provide  for  the  erection  138;  Morgan  v.  Fremont  County, 
of  all  bridges  which  may  be  neces-  92  la.  644,  61  N.  W.  231).  It 
sary  and  which  the  public  con-  must  be  shown  that  the  county  had 
venience  may  require  within  their  assumed  control  of  the  bridge  or 
respective  counties  and  to  keep  the  made  appropriations  for  building  or 
same  in  repair"  (Code,  §  303,  subd.  keeping  it  in  repair  (Utter  v.  Iowa 
18);  and  the  same  officers  are  also  County,  48  la.  90;  B.  p.,  Taylor  v. 
empowered  "to  build  and  keep  in  Davis  County,  40  Id.  296.  It  is, 
repair"  neccvssary  buildings  for  the  nevertheless,  held  that  from  the  Ian- 
use  of  the  county  and  the  courts,  guage  of  the  statute  as  to  court- 
Under  the  first  named  statute  coim-  houaeSy  no  such  liability  as  to  them 
ties  are  held  impliedly  liable  for  will  be  implied  (Kincaid  v.  Hardin 
injuries  resulting  from  defective  County,  63  la.  430. 
bridges  (Wilson  v.  Jefferson  County, 


735  MUNICIPAL   COBPORATIONS.  [§    258 

of  the  bridge  cases."  It  has  recently  been  held  in  Georgia 
that  a  bridge  which  is  a  part  of  the  public  road  is  neces- 
sarily a  public  bridge  and  that  the  imposition  upon  the 
county  by  act  of  the  General  Assembly  of  the  duty  of 
keeping  the  road  in  repair  renders  the  county  liable  to 
individuals  for  damages  caused  by  the  neglect  so  to  keep 
the  bridge."  It  has  also  been  held  in  New  Jersey  that 
where  it  is  the  duty  of  the  Board  of  Chosen  Freeholders 
of  the  county  to  rebuld  a  bridge  this  includes  safe  and 
convenient  access  to  the  bridge  both  as  to  footways  and 
roadway.**  At  the  time  of  the  publication  of  the  fifth 
edition  of  this  work  the  above  remarks  with  respect  to 
the  rule  in  Iowa  were  likewise  applicable  to  Indiana,  and 
that  State  was  embraced  in  the  statement  then  made,  but 
in  a  very  elaborate  and  well-considered  case  the  Supreme 
Court  of  Indiana  has  reviewed  and  overruled  all  the  cases 
holding  counties  of  that  State  liable  ^^  in  actions  for  dam- 
ages for  personal  injuries  on  account  of  defective 
bridges, ' '  thus  placing  the  courts  of  Indiana  in  a  line  with 
the  courts  of  the  other  States  generally  as  to  the  non- 
liability of  counties  in  case  of  defective  bridges,  as  it  has 
always  been  in  other  respects  on  this  general  subject.* 


86 


^  §  258.  Non-liability  of  New  England  towns.  —  The 
term  "  town  **  in  New  England  is  generic,  and  will  em- 
brace cities,  unless  the  contrary  appears  to  have  been  the 
intent  of  the  legislature.'^    The  individual  inhabitants  of 

*  Holding  counties  liable  in  caae  of  ''State  v.  Gennon,  2  R.  I.  278;  Hill 

defective  bridge   (Hubbard  v.  Mont-  y.  Boston,   122  Mass.  344;   Mead  v. 

gomery    County,    118    N.    W.    (la.)  Derby,  40  Conn.  205.     In  Connecti- 

912  (1900).  cut,  bowever,  this  notion  of  identi- 

**  Early    County    v.    Fain,    2    Ga.  fying    incorporated    cities    and    bor- 

App.  58  S.  K  528    (1907).  oughs  with   rural  towns,  in  respect 

"Morris  v.  Hougb,  66  N.  J.  Law,  to  their  corporate  liabilities,   seema 

628,    28    Atl.    86    (1893);    State    v.  to  be  now  repudiated   (Hall  v.  Nor- 

Cnmberland  Co.,  56  N.  J.  Law,  416,  walk,   65   Conn.   310,   32   Atl.   400). 

28  Atl.  653  (1893).  There   held   that   a   borough,   whose 

■Jasper    County    v.    Allman,    142  charter,  provided  that  it  shall   have 

Ind-  673,  42  N.  E.  206,  39  L.  R.  A.  exclusive   authority  to  repair  high- 

68  (1896).  ways,  "any  general  statute  to  the 
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towns  and  cities  and  other  municipal  communities  are 
liable,  in  their  persons  and  property,  for  the  debts  of  the 
towns  or  corporations  (including  judgments  against 
towns  for  negligence),  by  execution  or  taxation.**  These 
town  organizations  have  many,  if  not  all,  the  usual  powers 
of  municipal  corporations,  besides  the  characteristics  of 
the  county  organizations  of  other  States.  They  are 
charged,  among  other  things,  with  the  duty  of  building 
and  maintaining  highways,  bridges,  town  buildings  and 
the  like  —  a  duty  which,  in  other  States,  is  generally  im- 
posed upon  independent  public  officers,  or  is  voluntarily 
assumed  by  incorporated  villages  and  cities.  Neverthe- 
less they  are  universally  declared  to  be  quasi  corpora- 
tions merely,  and,  with  perhaps  a  single  qualification,  to 
be  wholly  exempt  from  civil  liability  for  neglect  of  duty, 
in  the  absence  of  a  statute  imposing  such  liability.*" 

contrary  notwithstanding,"  was  im-  Id.  174;  Brailey  v.  Southborough,  6 

pliedly  liable  for  defective  highways  Id.  141;  Smith  v.  Dedham,  8  Id.  522; 

within  its  limits.    See  cases  cited  in  Gregory  y.  Adams,  14  Id.  242;  Blod- 

note  69,  §  259.  gett  v.  Boston,  8  Allen,  237 ; .  Stick- 

""In  Beardsley  v.  Smith,  16  Conn,  ney  v.  Salem,  3  Id.  374;  Pettingell 
368,  it  was  declared  to  be  the  imme-  v.  Chelsea,  161  Mass.  368,  37  N.  £. 
morial  usage,  and  uniformly  sup-  380  [breaking  of  pole  connected  with 
ported  by  judicial  d«cisons  through-  fire-signal  service,  injuring  em- 
out  New  England,  that  the  inhabit-  ployee] ;  Chedsey  v.  Canton,  17  Conn, 
ants  of  towns  and  other  municipal  475;  Reed  v.  Belfast,  20  Me.  248; 
communities  or  corporations  and  Frazer  v.  Lewiston,  76  Id.  531;  San- 
^iMMt  corporations,  were  liable  in  ford  v.  Augusta,  32  Id.  536;  Peck  v. 
their  persons  and  property  for  the  Ellsworth,  36  Id.  393;  McCarthy  v. 
debts  of  the  towns  or  corporations  Portland,  67  Id.  167;  Eastman  v. 
by  taxation  or  execution.  And  see  Meredith,  36  N.  H.  284  [defective 
Bray  v.  Wallingford,  20  Conn.  416;  construction  of  town  house];  Wake- 
compare  Homer  v.  Coffey,  25  Miss,  field  v.  Newport,  62  Id.  624  [negli- 
434;  Miller  v.  McWliliams,  50  Ala.  gence  in  taking  down  a  flag-staff  so 
427.  that  it  fell  on  a  traveler  on  the  high- 

*Hill  V.  Boston,   122  Mass.   344;  way];  Hyde  v.  Jamaica,  27  Vt.  ^3; 

Oliver    v.    Worcester,    102    Id.    489;  Baxter  v.   Winooski   Turnp.  Co.,  22 

Sullivan  v.  Boston,  126  Id.  540;  Com-  Id.  114;  Davis  v.  Lamoile  Tump.  Co., 

monwealth  v.   Springfield,   7   Id.   9;  27  Id.  602;   State  v.  Burlington,  36 

Mower  v.  Leicester,  9  Id.  247;  Hixon  Id.  521;  Drew  v.  Sutton,  55  Id.  586; 

V.  Lowell,   13  Gray,  59;    Bigelow  v.  Wixon   v.    Newport,    13    R.    I.    453; 

Randolph,  14  Id.  541;  Brady  v.  Low-  Taylor  v.  Peckham,  8  Id.  349;  Provi- 

ell,  3  Cush.  121;  Bacon  v.  Boston,  3  dence  v.  Clapp,  17  How.  U.  S.  167. 
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This  doctrine  has  been  applied  by  the  courts  of  Massa- 
chusetts and  Ehode  Island  to  the  performance  of  any  and 
all  duties  imposed  by  general  statute  upon  all  the  towns 
of  the  State,  and  not  upon  any  particular  town  or  city,  by 
the  terms  of  its  charter  for  its  individual  benefit,  pecu- 
niary or  otherwise.*®  Duties  thus  generally  imposed  are 
held,  in  those  States,  to  be  owing  to  the  public  alone,  and 
not  to  any  individual,  and  hence  an  injury  sustained  by 
a  breach  thereof  will  not  sustain  a  private  action.  From 
a  duty  thus  generally  imposed,  e.  g.,  to  build  and  main- 
tain school  houses,  a  liability  for  a  negligent  perform- 
ance of  it  will  not  be  implied,  in  favor  of  one  specially 
damaged  thereby.*^    It  does  not  matter  that  such  service 

In  Johnson  v.  City  of  Somerville,  195  the  somewhat  peculiar  jurisprudence 

Mass.  370,  81  N.  E.  268,  10  L.  R.  A.  governing  the  liabilities  of  towns  in 

(N.    S.)     715     (1907),    opinion    by  the   New  England   States.     We   can 

Loring,   J.,   the   immediate   question  see  no  reason  why  a  duty  imposed 

decided  is  that  a  city  is  not  liable  by    a   general    law   upon    the    1,000 

for  the  act  of  one  employed  by  it  to  towns  of  a  State  should  have  any 

collect    and    dispose    of    ashes,    who  less  force  to  raise  an  implied  liabil- 

dumps  the  ashes  on  the  lot  of  a  third  ity   for   a  breach   of   it   than    1,000 

person,  and  causes  a  running  stream  special  statutes  imposing  the  same 

to  overflow  into  plaintiff's  cellar  on  duty  on  1,000  different  towns.     The 

the   adjoining  lot.     The  t;ase,   how-  doctrine  was  approved  in  Wlxon  v. 

ever,  contains  an  exhaustive  review  Newport,  13  R.  I.  454,  where  it  was 

of  kindred  questions  of  the  liability  sought  to  make   a  city  corporation 

of   municipalities,    disapproving   ex-  liable  for  defects  in  the  steam  heat- 

pressions   in  a  number  of  previous  ing    apparatus    of    a    public    school 

decisions  of  the  same  court,  and  de-  building,  resulting  in  a  pupil  being 

daring  the  law  on  the  questions  dis-  scalded.      The     non-liability    of   the 

cussed.     The  effect  is  so  confusing  city,   however,  was   more   distinctly 

that  it  leaves  the  law  of  Massachu-  put  upon  the  ground  that  the  main< 

setts  on  these  questions  in  doubt;  a  tenance   of   school   buildings   was   a 

doubt   that   can   only   be   solved   by  public,  as  distinguished  from  a  pri- 

subsequent   decisions  presenting  the  vate    corporate,    duty.      Where    the 

various     questions     discussed.     See  city  digs  a  ditch  to  take  up  water 

Dillon    on    Municipal    Corporations,  pipes  and  leaves  it  unguarded,  it  is 

§§  1639,  1641,  1642,  1643  and  notes,  not  liable  for  injury  received  by  one 

^Hill  V.  Boston,  supra.  falling  into  the   ditch,  the  town  is 

^^Hill  V.  Boston,  supra.    No  doubt  acting  in  a  public  capacity   (Stock- 

this   case   was  rightly   decided;   but  well  v.  Town  of  Rutland,  75  Vt.  76, 

we    cannot    think    the    ground    on  53    Atl.    132    (1902).      Nor    is    the 

which   the   decision  was  put  can  be  town  liable  for  the  nejrlicrence  of  the 

sustained,     except,     perhaps,    under  superintendent  of  streets   in  taking 

[Law  of  Neg.     Vol.  I  —  47] 
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is  not  one  imperatively  imposed  upon  the  corporation; 
it  is  sufficient  if  the  statute  permits  it,  and  the  city 
voluntarily    undertook    the    work.*^      This    rule    has 

been  accepted  and  applied  in  Arkansas,"  California," 

gravel  from  a  pit  for  the  repair  of  negligent  performance  of  the  under- 
the  town's  highways,  it  is  the  negli-  taking;  but  where  their  action  is 
gence  of  a  public  officer  in  the  per-  exclusively  and  purely  as  a  matter  of 
formance  of  a  public  duty  (Murphy  public  service  for  the  general  and 
V.  Needham,  176  Mass.  422,  57  N.  £.  common  good"  (Tindley  v.  Salem^ 
689  (1900);  town  selectmen  are  in-  137  Mass.  171).  "The  agents  se- 
dependent  public  officers,  with  pow-  lected  by  them  to  execute  the  duty 
era  and  duties  prescribed  by  statute,  [of  keeping  public  ways  in  repair! » 
and  the  town  is  not  liable  for  their  in  obedience  to  the  law  of  the  State, 
negligence  (Felch  v.  Weare,  69  N.  H.  are  to  be  regarded  as  public  officers 
617,  45  Atl.  591  ( 1900) ;  to  the  same  rather  than  the  servants  or  agents 
effect,  Tyler  v.  Revere,  183  Mass.  98,  of  the  municipal  corporation  by 
66  N.  E.  5»7  (1903).  which  they  are  employed.  The  re- 
^  Under  a  general  statute,  provid-  lation  of  master  and  servant  does 
ing  that  cities  might  appropriate  not  exist  and  the  maxim  of  respond- 
money  for  the  celebration  of  holi-  eat  superior  does  not  apply"  (Bar- 
days,  a  city  undertook  the  celebra-  ney  v.  Lowell,  98  Mass.  570).  See 
tion  of  a  holiday  exclusively  for  the  Huntington  v.  Galais,  105  Me.  144^ 
gratuitous  amusement,  entertain-  73  Atl.  829  (1909). 
ment  and  instruction  of  the  public.  ^  Collier  v.  Ft.  Smith,  73  Ark.  447, 
Held,  the  city  was  not  liable  to  one  84  S.  W.  480,  68  L.  R.  A.  237  (1905). 
injured  through  the  negligence  of  ^''In  California,  the  doctrine 
the  city's  servants  in  discharging  [that  municipal  corporations  are  not 
fireworks  for  the  purpose  of  the  liable  for  personal,  injuries  to  in- 
celebration.  The  doctrine  was  there  dividuals]  has  been  clearly  and  con- 
stated to  be  that  *' cities  or  towns  are  tinuously  adopted"  (Chope  v.  Eii- 
not  liable  for  negligence  when,  act-  reka,  78  Cal.  588,  21  Pac.  364  [ex- 
ing  under  general  laws  applicable  to  cavation  for  sewer  left  without  guard 
all  cities  and  towns  alike,  they  have  or  light  at  night] ;  Arnold  v.  San 
undertaken  a  particular  service  or  Jose,  81  Cal.  618,  22  Pac.  877 
work  which  has  no  direct  or  natural  [same]).  The  municipal  officers  are 
tendency  to  injure  any  individual  in  alone  liable  (Butler  v.  Ashworth,  102 
reason  or  property,  and  no  element  Cal.  663,  36  Pac.  922  [unskillful  re- 
of  special'  corporate  advantage  or  of  pair  of  sewer  causing  sewage  to  set 
a  consideration  for  undertaking  it,  back] ) .  A  general  statute  of  Cali- 
or  of  pecuniary  profit  or  contribution  fomia  for  the  organization  of  cities 
from  individuals  especially  bene-  provides  that  **  the  city  council  shall 
fited,  either  by  way  of  aid  in  the  have  power  to  cause  the  streets  to 
performance  of  the  work,  or  of  com-  be  cleansed  and  repaired."  Held, 
pensation  for  its  use,  or  benefit  after  that  this  power  was  not  piven  to  the 
its  completion;  and  where  no  pecu-  corporation,  as  such,  and  that  there 
niary  penalty  or  liability  is  imposed  was  no  consequent  liability  on  the 
by    statute    in    case   of   defective    or  part  of  the  corporation  for  the  non- 
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Michigan,^''  New  Jersey,*"   South  Carolina,*^  and  Wis- 

performanoe  of  the  correlative  duty  streets  in  this  State  by  reason  of 
(Winbigler  v.  Los  Angeles  [1872],  neglect  to  keep  such  public  highways 
45  Cal.  36).  There  is  also  a  dictum  or  streets,  and  all  bridges,  sidewalks, 
that  incorporated  cities  are,  like  crosswalks  and  culverts  on  the  same 
counties,  mere  governmental  instru-  in  reasonable  repair  and  in  condi- 
ments, formed  for  the  purpose  of  in-  tion  reasonably  safe  and  fit  for 
temal  administration,  and  are  not  travel  by  the  township,  village,  city 
liable  for  the  negligence  of  their  offi-  or  corporation  whose  corporate  au- 
eers,  unless  made  so  by  statute.  See  thority  extends  over  such  public 
James  v.  San  Francisco,  6  Cal.  528;  highway,  street,  bridge,  sidewalk, 
(VHale  V.  Sacramento,  48  Id.  212.  crosswalk  or  culvert,  and  whose  duty 
Taylor  y.  Manaon,  9  Cal.  App.  382,  it  is  to  keep  the  same  in  reasonable 
99  Pac  410  (1909).  repair."  In  the  case  above  cited  it 
*  Detroit  v.  Blackeby,  21  Mich.  84  is  said  "  This  statute  as  originally 
[decided  in  1870].  Cooley,  J.,  de-  passed  (Laws  of  IS79,  p,  233  et  aeq., 
livered  a  convincing  dissenting  opin-  No.  244;  Uowell's  Annotated  Stat- 
ion, frequently  referred  to  by  writ-  utes,  §  1442)  was  practically  identi- 
ers  on  this  subject.  The  case  is  cal  with  its  present  provisions,  ex- 
ably  reviewed  and  dissented  from  in  oept  that  the  word  "  sidewalks  "  was 
Waltham  v.  Kemper,  66  111.  347.  In  not  included.  In  the  case  cited  (De- 
1879,  the  Legislature  declared  the  troit  v.  Putnam,  45  Mich.  263,  7 
liability  of  municipal  corporations  N.  W.  815)  it  was  held  that  there 
for  negligence  in  the  maintenance  of  was  no  liability  for  accidents  caused 
their  streets,  the  purpose  of  the  stat*  by  a  defective  sidewalk,  and  the 
nte  being  to  limit  the  responsibility  substantial  change  made  by  the 
to  want  of  reasonable  care  (McAr-  present  statute  was  the  insertion  of 
thur  V.  Saginaw,  58  Mich.  357 ) .  See  that  word.  Doubtless  the  decision 
Bumham  v.  Byron,  46  Id.  555 ;  Grand  cited  was  the  occasion  for  the  amend- 
Bapids  V.  Wyman,  Id.  516;  Lansing  ment."  Since  which  time  the  liabil- 
T.  Toolan,  37  Id.  152;  Niles  v.  Mar-  ity  of  the  municipal  corporations 
tin,  4  Id.  557  [decided  before  1879].  named  in  the  act  for  personal  inju- 
In  Michigan  it  has  been  consistently  ries  caused  by  defective  sidewalks, 
held  that  there  is  no  common  law  etc,  has  been  enforced  by  a  uniform 
nght  to  recover  damages  for  per-  line  of  decisions.  See  Germaine  v. 
Bonal  injuries  against  a  muncipal  City  of  Muekegan,  63  N.  W.  (Mich.) 
corporation  (Miller  v.  City  of  De-  78  (1895);  Schwingschlegl  v.  City 
troit,  156  Mich.  630,  121  N.  W.  A9%  of  Monroe,  72  N.  W.  (Mich.)  7 
132  Am.  St.  Rep.  537  (1900).  But  (1897);  XJrtel  v.  City  of  Flint,  80 
this  rule  is  practically  abolished  by  N.  W.  (Mich.)  901  (1899);  Kopelka 
stetute.  Compiled  Laws,  §§  3441-  v.  City  of  Bay  City,  125  Mich.  625, 
3443,  expressly  declaring  such  lia-  84  N.  W.  1106  (1901). 
bility  in  favor  of  "any  person  or  "Pray  v.  Jersey  City,  32  N.  J. 
persons  sustaining  bodily  injury  Law,  394.  This  case  was  decided  ap- 
npon  any  of  the  public  highways  or  parently  out  of  deference  to  the  emi- 


•^  Young  V.    Charleston,   20  S.    C.    116,  47  Am.  Rep.  827. 
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eo.i...-^le  w„  .  one  ^  .ccepte,"  b.  ,000  ^ 
jected,*^®  in  Texas.  But  in  none  of  these  States  does  the 
rule  extend  to  cases  of  a  positive  wrong  committed  by  the 
corporation  to  the  personal  damage  of  another,  though 
done  in  the  discharge  of  a  public  duty,  such  as  a  trespass 
or  the  creation  or  maintenance  of  a  nuisance.^^ 

nent  judges  who  decided  [1840]  Sus-  removal  of  ashes  and  garbage  from 

sex  V.  Strader,  3  Harr.  108,  the  court  the    streets    was     a    public    duty; 

remarking,    that    "  the    legal    mind  and  the  corporation  was  not  liable 

of  the  country  upon  this  topic,  is  in  for  the  negligence  of  its  servant,  the 

a   state   of   dubiety;    if   the   matter  driver  of  an  ash  cart  owned  by  it, 

were  one  primcB  impressionis  in  this  while     dumping     ashes.     See,     also, 

court,  a  broad  field  for  investigation  Marvin  Safe  Co.  v.  Ward,  46  N.  J. 

would  be  thrown  open."     See,  also.  Law,  19;  Jersey  City  v.  Kiernan,  50 

Callahan  v.  Morris,  30  N.  J.  Law,  Id.  246;  §  287,  post.    Carter  v.  Rah-' 

161;    Union   v.   Durkes,   38   Id.   21;  way,  67  N.  J.  Law,  196,  30  Atl.  863, 

Condict  V.  Jersey  City,  46  Id.   157.  afTg  55  N.  J.  Law,  177,  26  Atl.  96 

In  the  last  case,  it  was  held  that  the  ( 1892). 


**Ward  V.  Jefferson,  24  Wis.  342;  by  statute."    Followed:  Galveston  v. 

Cook  V.  Milwaukee,  Id.  270;   Houfe  Barbour,  62  Id.  172;  Klein  v.  Dallas, 

v.   Fulton,   29  Id.   296;    Wheeler   v.  71  Id.  284;  Baugus  v.  Atlanta,  74  Id. 

Westport,  30  Id.  392;  Burns  v.  Elba,  629,  12  S.  W.  750;  Sherman  v.  Wil- 

32  Id.  606;  Perkins  v.  Fond  du  Lac,  Hams,  77  Tex.  310,   14  S.  W.   130; 

34  Id.  435;  Kittredge  v.  Milwaukee,  Wliite  v.   City  of  San   Antonio,   94 

26  Id.  46;  Harper  v.  Milwaukee,  30  Tex.    313,    60    S.    W.    426    (1901); 

Id.  365.  City  of  Dallas  v.  Muncton,  37  Tex. 

•Navasota  v.  Pearce,  46  Tex.  525.  App.  112,  83  S.  W.  431   (1904). 

"  In  Galveston  v.  Posnainsky,  62  ■* "  If  by  an  excess  of  the  powers 
Id.  118,  the  question  was  examined  granted  or  negligence  in  the  mode 
with  care,  in  the  case  of  a  city  whose  of  carrying  out  the  system  legally 
charter  merely  gave  it  the  control  of  adopted,  or  omitting  to  take  due  pre- 
its  streets.  It  was  held  that  a  lia-  cautions  to  guard  against  the  oonse- 
bility  for  the  defective  condition  of  quenoes  of  its  operation,  a  nuisance 
a  street  was  necessarily  implied  from  is  created,  the  city  may  be  liable  to 
such  a  grant  of  power;  Stayton,  J.,  indictment  in  behalf  of  the  public, 
saying:  "The  weight  of  authority  or  to  suit  by  individuals  suffering 
holding  that  such  a  corporation,  special  damages "  ( Washburn,  etc 
created  by  special  charter,  is  liable  Mfg.  Co.  v.  Worcester,  116  Mass. 
for  an  injury  resulting  from  its  neg-  458;  Haskell  v.  New  Bedford,  108  Id. 
lect  to  keep  its  streets  in  repair,  is  so  206 ;  Merrifield  v.  Worcester,  1 10  Id. 
overwhelming  that  we  feel  con-  216).  Maintaining  a  sewer  in  such  a 
strained  to  hold  the  law  so  to  be,  and  manner  that  it  carries  the  wash  and 
that  an  action  lies  for  such  an  injury  dirt  from  the  streets  into  a  tide- 
without    its    being    expressly    given  water  dock,  is  to  create  a  private 
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§  259.  Qualification  of  common-law  non-liability  of 
New  England  towns.  —  The  qualification  of  the  general 
iTile  mentioned  in  the  preceding  section  is,  with  respect 
to  liability  for  the  neglect  of  obligations  which  a  town 
incurs  when  a  special  duty  is  imposed  upon  it,  with  its 
consent,  express  or  implied,  or  a  special  authority  is  con- 
ferred on  it,  at  its  request.  In  such  cases  the  town  is 
subject  to  the  same  liabilities,  for  the  neglect  of  those 
special  duties  to  which  a  corporation  proper,  or  a  private 
company,  would  be  if  the  same  duties  were  imposed  or 
the  same  authority  conferred  on  it,  including  a  liability 
for  the  wrongful  omission  of  its  officers  and  agents  to 
act,  as  well  as  for  their  wrongful  acts.*^*    In  hke  manner, 

nuisance,  and  the  dock  owner  may  Haven,  34  Conn.  1,  defendant's 
recover  for  the  consequent  obstruc-  charter  gave  its  common  council 
tioa  of  the  water  near  the  wharf  power  to  make  by-laws  for  the  regu- 
preventing  vessels  from  lying  at  it  lation  and  protection  of  trees  in  the 
(Brayton  v.  Fall  River,  113  Mass.  public  squares  and  streets.  A  dead 
218).  So  in  California,  it  is  held,  fol-  limb,  which  the  city  officers  had 
lowing  the  oommon-law  rule,  that  a  negligently  allowed  to  remain  upon 
city  is  liable,  as  for  maintaining  a  a  tree  in  a  public  square,  fell  upon 
nuisanee,  where  it  knowingly  per-  and  injured  the  plaintiff.  Held,  city 
mits  a  sewer  to  become  obstructed  was  liable.  Carpenter,  J.,  said: 
or  out  of  repair,  so  that  sewage  over-  ''  This  duty  [of  caring  for  trees]  is 
flows  upon  adjacent  land.  It  is  no  not,  strictly  speaking,  a  public  one. 
defense  that  the  flow  was  unusual.  It  is  not  a  matter  in  which  the  pub- 
provided  the  sewer  would  have  car-  lie  at  large,  outside  the  immediate 
ried  off  all  the  water  if  it  had  been  vicinity  of  New  Haven,  have  any 
kept  in  repair  ( Spangler  v.  San  particular  interest.  It  is  not  a  power 
Francisco,  84  Cal.  12,  23  Pac.  1091 ) .  or  duty  imposed  upon  the  city  by 
See  §  287,  po9t.  Stoddard  v.  Sara-  general  law;  nor  is  it  applicable 
toga  Springs,  127  N.  Y.  261,  27  N.  E.  alike  to  all  cities;  but  it  is  a  special 
1030  ( 1891 ) ;  Smith  v.  Sedalia,  152  power  or  privilege  conferred  upon 
Mo.  283,  53  S.  W.  907,  48  L.  R.  A.  the  city  at  its  request."  .  So,  in  ex- 
711  (1899);  Fitzgerald  v.  Sharon,  ercising  a  privilege  specially  granted 
143  la.  730,  121  N.  W.  623  (1909) ;  to  a  borough,  e.  g,,  the  right  to  re- 
Worden  v.  New  York,  123  App.  Div.  move  encroachments  upon  its  high- 
733,  106  N.  Y.  Supp.  305;  Coleman  ways,  it  acts  for  its  own  advantage, 
V.  Price,  64  Tex.  App.  39,  117  S.  W.  and  not  for  the  benefit  of  the  public 
905  ( 1909) ;  Winona  v.  Botzet,  169  at  large,  and  hence  is  liable  for  the 
Fed.  321,  94  C.  C.  A.  563,  23  L.  R.  trespass  of  its  officer  within  the 
A.  (N.  8.)  204  (1909).  scope  of  such  power  (Weed  v.  Green- 
"Bigelow  V.  Randolph,  14  Gray,  wich,  45  Conn.  170;  Hall  v.  Nor- 
541,  per  Metcalf,  J.    In  Jones  v.  New  walk,  65  Id.  310^  32  Atl.  400).     A 
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the  common-law  immunity  of  towns  does  not  extend  to 
the  case  of  a  town  which  assumes  an  obligation  for  its 
own  advantage,  as  where  a  town  lets  a  public  building 
and  receives  rent  for  its  use.  In  such  a  case,  the  town  is 
liable  in  the  same  maimer  and  to  the  same  extent  as  a 
private  owner  for  injuries  caused  by  defects  in  the  build- 
ing." So  if  a  town,  instead  of  leaving  the  duty  of  keeping 
its  highways  in  repair  to  be  performed  by  its  officers  and 
in  the  methods  provided  by  general  laws,  assumes  to  per- 
form it  by  means  of  agents,  whom  it  may  direct  and  con- 
trol, it  is,  like  any  other  employer,  responsible  for  the 
acts  of  those  agents.** 

§  260.  [Consolidated  with  §  291.] 

§  260a«  BSaintenance  of  dty  halls,  jails  and  care  of 
prisoners. — As  a  State  agency,  a  municipal  corporation 
is  exempt  from  liability  for  the  negligence  of  its  officers 
in  maintaining  and  administering  its  jails,  workhouses, 
and  the  like,  for  the  confinement  of  oflfenders."'^    The  fact 

city  accepting  a  statute  authorizing  "Worden  v.  New  Bedford,  131 
it  to  construct  water  pipes  and  to  Mass.  23;  Oliver  v.  Worcester,  102 
make  a  charge  for  furnishing  water  Id.  489;  Thayer  v.  Boston,  19  Pick, 
is  liable  for  negligence  in  carrying  511.  Townsend  v.  City  of  Boston, 
out  the  work  (Lockwood  v.  City  of  187  Mass.  183,  72  N.  E.  991  (1906), 
Dover,  73  N.  H.  309,  61  Atl.  32  (maintenance  of  a  ferry  under  statu- 
(1906).  But  a  city  is  not  liable  for  tory  authority  subjects  the  city  to 
injury  from  fireworks  set  off  from  the  liabilities  of  a  common  carrier) ; 
public  grounds  under  the  stautory  Davies  v.  City  of  Boston,  190  Mass. 
authority,  such  an  act  being  a  public  194,  76  N.  E.  663  (1906),  (main- 
work  for  the  general  benefit  (Kerr  tenance  of  a  ferry  imposes  liability 
V.  Inhabitants  of  Brooklyn,  208  for  injury  to  passengers  by  negli- 
Mass.  190i,  94  N.  E.  257  (1911).    The  gence). 

fact  of  the  acceptance  of  authority  "Waldron  v.  Haverhill,  143  Mass, 

for  performance  of  a  governmental  582,  10  N.  E.  481. 

duty  does  not  impose  such  liability  "Hence   a   municipal    corporation 

(Udkin  v.   City  of  New  Haven,   80  is  not  liable  for  the  death  of  a  pris- 

Conn.  291,  68  Atl.  253   (1907);  Col-  oner    in    the    burning    of    its    jail, 

well  V.  City  of  Waterbury,  74  Conn,  through  the  negligence  of  the  officer 

668,  51    Atl.   530,   57   L.   R.   A.  218  in  charge   (Brown  v.  Guyandotte,  34 

(1902),    (repairing  street  a  govern-  W.  Va.  299,   12   S.   E.   707);    B.  P., 

mental  function).  Symonds  v.  Clay  county,  71  111.  365. 
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that  revenue  is  derived  from  the  labor  of  prisoners  con- 
fmed  in  a  jail,  or  that  inmates  of  a  workhouse  or  poor- 
farm  are  called  upon  to  assist  in  the  work  of  conducting 
it,*'  does  not  change  the  nature  of  the  city's  obligation 

An  action  will  not  lie  by  a  prisoner  had  neglected  to  do  so.  When  death 
for  injuries  resulting  from  his  being  was  caused  by  bad  condition  of  the 
confined  in  a  filthy  and  unhealthy  jail  the  village  was  held  not  liable 
jail,  without  bedding,  to  the  injury  (Eddy  v.  Village  of  Ellicottville,  54 
of  bis  health  (New  Kiowa  v.  Craven,  N.  Y.  Supp.  800,  35  App.  Div.  256 
46  Kans.  114,  26  Pac.  426;  Blake  v.  (1896) ;  a  city  is  not  liable  for  in- 
Pontiac,  49  111.  App.  543;  La  Clef  jury  to  one's  reputation  by  reason 
y.  Concordia,  41  Kans.  323,  21  Pac  of  his  arrest,  conviction  and  impris- 
272;  Moffitt  v.  Asheville,  103  N.  C.  onment  under  an  invalid  ordinance 
237,  9  S.  £.  695;  Davis  v.  Knox-  (McFadden  v.  City  of  San  Antonio, 
ville,  90  Tenn.  599,  18  S.  W.  254) ;  22  Tex.  App.  140,  54  S.  W.  48  (1899). 
or  being  detained  in  a  lock-up  all  Affirming  the  general  proposition  of 
night  in  winter  without  a  fire  (Gul-  non-liability  (Morris  v.  Board  of 
likson  Y.  McDonald,  62  Minn.  278,  Com'rs,  131  Ind.  285,  31  N.  £.  77 
«4  N.  W.  812).  In  Shields  v.  Dur-  (1892);  Doolittle  v.  Walpole,  67 
bam,  118  N.  C.  450,  24  S.  E.  794,  N.  H.  554,  38  Atl.  19  (1898); 
the  authorities  had  known  the  bad  Webster  v.  Hillsdale,  99  Mich.  259v 
condition  of  the  jail  for  some  time  58  N.  W.  317  (1894);  Lindley  v. 
prior  to  plaintiff's  arrest.  Held,  a  Polk  Co.,  84  la.  308,  50  N.  W.  975 
nonauit  was  error.  See  Lewis  v.  (1892);  Lahner  v.  Williams,  112  la. 
Raleigh,  77  N.  C.  229.  In  Ulrich  v.  428,  84  N.  W.  507  ( 1901 ) ;  Gray  v. 
St  Louis,  112  Mo.  138,  20  S.  W.  466,  Grifiin,  111  Ga.  361,  36  S.  E.  792,  51 
the  plaintiff,  oommitted  to  the  work-  L.  R.  A.  131  (1900).  Kor  for  the 
hoose,  was  kicked  by  a  mule  which  negligence  of  its  officers  or  agents  in 
the  superintendent  of  the  work-  charge  (McAuliff  v.  Victor,  15  Colo, 
house  had  ordered  him  to  harness,  App.  337,  62  Pac.  231  ( 1901 ) ;  Cur- 
knowing  it  to  be  vicious :  city  not  lia-  ran  v.  Boston,  supra;  Stinnett  v. 
blc.  Compare  Neff  v.  Wellesley,  148  Sherman,  43  S.  W.  (Tex.  App.)  847 
Mass.  487,  20  N.  E.  Ill  [poorhouse  (1897),  where  one  was  negligently 
farm:  town  liable].  In  Edwards  v.  confined  with  a  crazy  person,  who 
Pocahontas^  47  Fed.  268  (W.  Dist.  inflicted  injury  on  him. 
Va.),  a  distinction  was  made  be-  "In  Curran  v.  Boston,  151  Mass. 
tween  a  public  county  jail  (which  505,  24  N.  E.  781,  an  inmate  of  a 
the  city  had  a  stautory  right  to  use  workhouse  was  injured  while  en- 
for  confining  persons  arrested  for  gaged  in  unloading  coal,  by  the  neg- 
breaches  of  its  ordinances),  and  a  ligenoe  of  the  officers  and  servants 
1ock-up«  which  it  set  up  instead;  it  employed  in  the  institution.  The 
being  held  that  for  the  defective  city  derived  some  revenue  from  the 
condition  of  the  latter,  causing  in-  labor  of  the  inmates.  Held,  that  the 
jnries  to  a  prisoner  therein  confined,  profit  thus  derived  was  purely  inci- 
the  defendant  was  liable,  it  appear-  dental  to  the  object  and  purpose  of 
ing  that  the  officers  whose  duty  it  the  workhouse,  which  was  not  the 
was  to  inspect  it,  from  time  to  time,  nature  of  a  business,   and   the  city 
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from  a  public  to  a  private  one,  so  as  to  make  the  jail 
officers  its  servants,  for  whose  negligence,  in  the  line  of 
their  duty,  it  is  liable.  The  maintenance  of  a  city  hall  is 
the  exercise  of  a  governmental  function,  and  the  city  is 
under  no  implied  liability  for  negligence  for  failure  to 
maintain  and  repair.'** 

§  261.  Statutory  liability  for  mob  violence.  —  The  pro- 
tection of  persons  and  property  from  the  violence  of 
mobs  and  riotous  assemblages  is  essentially  a  govern- 
mental function,  and  when  delegated  by  the  State  to  a 
local  governing  body,  the  latter  partakes  of  the  State's 
prerogative  of  exemption  from  private  action  for  the  con- 
sequences of  its  failure  to  exercise  its  powers  to  that  end. 
Although  it  may  have  anticipated  a  breach  of  the  peace 
and  possessed  means  to  prevent  the  injury  inflicted  by 
the  wrongdoers,  it  is  not  liable  at  common  law  for  the 
consequences  of  its  neglect  of  duty  in  that  regard."    It  is 

was    not    liable.      To    same    effect,  body,  acting  in  the  government  of 

Alamango  v.  Albany  county,  25  Hun,  a   city;    hence   the   corporation   was 

661    [a  penitentiary  inmate   injured  not   responsible   for  the   destruction 

by  defective  machinery  at  which  he  of  property  by  a  riotous  assemblage 

was   put   to   work].      See   Lewis   v.  of  persons,  or  for  the  neglect  of  the 

State,  96  N.  Y.  71,  §  250>;  Morgan  officers   in   not   preventing   such   de- 

V.   City    of   Shelbyville,    121    S.   W.  struction  (Western  College  v.  Cleve- 

(Ky.)   617   (190»).  land,    12    Ohio    St.    375).     In   that 

"a Negligence   in  the  operation  of  case   Gholson,   J.,   said:    "It   is  not 

an  elevator  in  the  city  hall   (Snider  the  policy  of  governments  to  indem- 

v.  St.  Paul,  61  Minn.  466,  53  N.  W.  nify  individuals  for  losses  sustained, 

763     (18&2) ;     Sch walk's    Admr.    v.  either  from  the  want  of  proper  laws, 

Louisville,   135  Ky.  670,   122  S.  W.  or  from  the  inadequate  enforcement 

860,  25  L.  R.  A.  (N.  S.)  88  (1900) ;  of  laws,  made  to  secure  the  property 

Moest  v.  Buffalo,  116  App.  Div.  667,  of     individuals."     To    same     effeet> 

aff'd,  103  N.  Y.  615.  Darlington  v.  New  York,  31   N.  Y. 

"Hart  V.   Bridgeport,    13   Batchf.  164;   Solomon  v.  Kingston,  24  Hun^ 

280;  Louisiana  v.  New  Orleans,  109  662;  Luke  v.  Brooklyn,  43  Barb.  54; 

U.   S.   285.     The   charter  of  a  city  Re    Pennsylvania    Hall,    5    Pa.    St* 

provided  that  it  should  be  its  duty  205;    Allegheny    County   v.    Gibson^ 

**to  regulate  the  police,  preserve  the  00  Id.   307;    Baltimore  v.  Poultney, 

peace,  prevent  disturbance  and  dis-  25  Md.    107;   Brightman  v.  Bristol, 

orderly  assemblages."    Held,  that  the  65  Me.  428 ;    Underbill  v.  Manches- 

duty   intended   properly   appertained  ter,   45   N.    H.    214;    Chadbourne   v. 

to  an  administrative  and  legislative  New    Castle,    48    Id.     196;     Camp- 
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entirely  competent,  however,  for  the  legislature  to  furnish 
such  a  remedy,  and  regulate  the  mode  of  assessing  thf^ 
damages  suffered ;  ^^  and  this  has  been  done  in  England, 
and  in  several  of  our  own  States,  as  in  Alabama,  Cali- 
fornia, Illinois,  Kansas,  Kentucky,  Louisiana,  Maryland, 
New  Hampshire,  New  York,  Pennsylvania,  and  perhaps 
others.'*  Like  every  purely  statutory  remedy,  it  must  be 
strictly  pursued.'** 

"^  §  262.  Adoption  and  execution  of  laws  and  ordinances. 

—  The  conunon-law  inununity  of  a  municipal  corporation, 

bell  V.  Montgomery,  53  Ala.  527;  City  of  Chicago,  77  111.  App.  124; 
Clear  Lake,  etc.  Co.  ▼.  Lake  County,  Wallace  v.  Norman,  9  Okla.  339,  60 
45  Cal.  90;  Atchison  y.  Twine,  Pac.  108  (1900);  Dillon  on  Munici- 
9  Kans.  350;  Prather  ▼.  Lexing-  pal  Corp.  (5th  ed.),  §§  1634,  1635. 
ton,  52  Ky.  559;  Fauvia  v.  New  "Darlington  v.  New  York,  31  N.  Y. 
Orleans,  20  La.  Ann.  410;  Gianfor-  164,  and  cases  supra;  City  of  Cher- 
tone  T.  New  Orleans,  61  Fed.  64;  ryvale  v.  Hawman,  80  Kans.  170s  101 
New  Orleans  v.  Abbagnato,  10  C.  C.  Pac  994  (1900) ;  Pittsburg,  etc.  St. 
A.  361,  62  Fed,  240,  26  L.  R.  A.  329;  Ry.  Co.  v.  City  of  Chicago,  242  111. 
Respublica  V.  Spexhawk,  1  Dallas,  367  178,  89  N.  £.  1022  (1909). 
[gOTemment  not  liable  for  loss  of  "Upholding  the  constitutionality 
goods  stored  in  a  public  storehouse  of  such  statutes  (City  of  Chicago  v. 
during  a  time  of  war,  by  order  of  Manhattan  Cement  Co.,  178  111.  372, 
Congress,  and  subsequently  seized  by  53  N.  E.  68,  69  Am.  St.  Rep.  321,  45 
the  public  enemy].  In  Kentucky  L.  R.  A.  848  (1899);  Williams  v. 
(Gen.  Stat.,  ch.  1,  §  5),  cities  are  New  Orleans,  23  La.  Ann.  507;  Un- 
declared liable  for  damages  done  to  derhill  v.  Manchester,  supra;  Dar- 
property  by  riotous  and  tumultuous  lington  v.  New  York,  supra;  Penn- 
assemblages  of  people.  In  Jolley  v.  sylvania  Co.  v.  City  of  Cliicago,  81 
Hawesville,  89  Ky.  279,  12  S.  W.  Fed.  317,  Illinois  statute.  See  Louis- 
313,  the  city  was  sought  to  be  held  iana  v.  New  Orleans,  109  U.  S.  285, 
liable  for  the  negligence  of  the  city  3  Sup.  Ct.  211,  27  L.  Ed.  936).  As 
marshal  in  permitting  persons  to  to  what  constitutes  a  mob,  see  Madi- 
eongregate  on  the  streets  with  guns  sonville  v.  Bishop,  113  Ky.  106,  67 
and  pistols,  and  engage  in  a  sham  S.  W.  269,  57  L.  R.  A.  130  (1902) ; 
battle,  resulting  in  the  death  of  a  Adamson  v.  New  York,  110  App. 
non-partidpant  Held,  city  not  lia-  Div.  58,  aff'd,  188  N.  Y.  255,  80 
ble.  The  liability  cannot  be  founded  N.  E.  937,  117  Am.  St.  Rep.  863,  10 
on  the  existence  of  both  power  and  L.  R.  A.  (N.  S.)  925  (1907);  City 
means  to  prevent  and  suppress  mobs,  of  Cherryvale  v.  Hawman,  80  Kans. 
and  the  neglect  of  the  officers  to  170,  101  Pac.  994,  23  L.  R.  A.  (N.  S.) 
exercise   them    (Prather   v.   Lexing-  645   (1909). 

ton,  52  Ky.  559;  Ward  v.  Louisville,       "For  various  defenses  in  actions 

16  Id.   184).     Chicago,  etc.  Club  v.  under  a  statute  giving  a  remedy,  see 
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of  whatever  grade,  from  liability  to  a  private  action  for 
u  neglect  of  its  imposed  public  duties  has  been  extended 
to  cases  of  failure  either  to  adopt  suitable  ordinances  for 
the  public  welfare,  as  authorized  by  its  charter,  or  by 
general  statut^,  and  to  cases  of  neglect  or  refusal  to  en- 
force its  ordinances  to  that  end.  Except  in  Maryland,*^ 
and  perhaps  Pennsylvania,"  it  is  everywhere  held  that 

Underbill  v.  Manchester,  45  N.  H.  cow  from  running  at  large  by  tb« 
214;  Chadboume  v.  New  Castle,  48  use  of  ordinary  care  and  diligence." 
Id.  196;  Brightman  v.  Bristol,  65  The  court  said,  however,  that  if  the 
Me.  428;  Duffy  v.  Baltimore,  Taney  cow  was  on  the  street  toithout  any 
C  C.  200;  Ely  v.  Niagara  County,  36  fault  of  the  oioner,  then  no  blame 
'N.  Y.  297  [that  plaintiff  kept  a  dis-  could  attach  to  the  defendant,  and  it 
orderly  house  i«  no  defense] ;  Hill  v.  would  not  be  liable ;  to  hold  other- 
Rensselaer  County,  53  Hun,  194,  6  wise  would  impose  a  stricter  liability 
K.  Y.  Supp.  716  [contributory  negli-  on  the  corporation  than  the  owner 
gence].  of  the  animal  would  be  held  to;  and 
'^It  is  well  settled  in  Maryland  that  it  would  be  competent,  on  a 
tliat  when  a  statute  confers  a  power  trial,  to  charge  "  that  defendant  was 
upon  a  corporation  to  be  exercised  not  liable  if  it  had  made  a  vigorous 
ior  the  public  good  ("  general  welfare  effort  to  enforce  the  ordinance,  and 
clause")  its  exercise  is  not  merely  notwithstanding,  such  effort,  was 
discretionary,  but  imperative;  the  unable  to  prevent  the  nuisance  in 
words  "power  and  authority"  may  question."  In  Taylor  v.  Cumber- 
be  construed  "  duty  and  obligation."  land,  64  Md.  68,  a  corporation  which 
(See  §  254,  ante.)  In  Cochrane  v.  was  required  by  its  charter  to  pass 
Frostburg,  81  Md.  54,  31  Atl.  70<3,  ordinances  to  remove  all  nuisances 
a  petition  was  sustained,  on  demur-  from  the  streets  and  to  pro- 
rer,  which  alleged  that  large  nnm-  tect  persons,  property,  etc.,  was 
bers  of  domestic  animals  were  al-  held  bound  to  prevent  persons 
lowed  to  run  at  large  within  the  from  coasting  on  the  streets,  if  it 
streets;  that  the  authorities,  having  could  do  so  by  ordinary  and  rea- 
knowledge  of  such  fact,  had  neg-  sonable  care  and  diligence.  The 
lected  and  refused  to  pass  an  ordi-  city  of  Baltimore's  charter  con* 
nance  abating  such  nuisance,  al-  ferred  power  to  prevent  and  remove 
though  having  power  under  the  nuisances.  Held,  that  the  mere  pass- 
charter  to  pass  and  enforce  ordd-  age  of  an  ordinance  requiring  abut^ 
nances  for  the  "  comfort,  good  order,  ters  to  remove  ice  and  snow  from  the 
health  and  safety  of  the  inhabit-  sidewalk  was  not  enough.  It  must 
ants,"  and  to  prevent  and  remove  use  reasonable  care  and  diligence  to 
nuisances;  and  that  plaintiff,  while  enforce  it,  and  not  doing  so,  was  lia- 
walking  on  one  of  the  streets  was  ble  (Marriott  v.  Baltimore,  9  Md. 
attacked    and    seriously    injured    by  160). 

one   of   such   animals.     The   ground       "* "  Whether  a  charter  duty  to  re- 

of  the   decision   was  that   "  the   de-  move      nuisances      remains      unper- 

fendant    could    have   prevented   the  formed,    because    the    city    had    no 
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a  public  duty  to  make  and  enforce  adequate  laws,  for  the 
liealth,  property  or  person  of  the  citizen  is  an  imperfect 
obligation,  and  cannot  be  enforced  against  the  will  of  the 
State.®'  The  mere  fact  that  a  nuisance  exists  and  has 
occasioned  an  injury  to  a  third  person  does  not  render 
the  corporation  liable  therefor,**  provided  the  nuisance 
was  not  created  or  maintained  by  the  corporation  itself." 

ordinance  on  the  subject,  or  because,  street  solely  for  its  own  use,  but  of 

having    ordinances,    it   neglected   to  insufficient    capacity    to    carry    off 

enforce    them,    is    no    matter.      In  water,  so  that  plaintiff's  land  was 

either  case,  the  liability  of  the  city  overflowed.    Held,  city  not  liable  for 

remains  the  same"    (Pittsburgh  v.  not  compelling  the  company  to  re- 

Grier,  22  Pa.  St.  54   [wharf] ;   Mc-  construct  the  culvert.    A  city  is  not 

Dade  v.  Chester,  117  Pa.  St.  414,  12  liable  as  for  misfeasance  in  extend- 

Atl.  421   [neglect  to  prohibit  manu-  ing  the  bounds  of  a  street  so  as  to 

facture  of  fireworks] ) .  bring   an    existing   nuisance    within 

''See    Winpenny   v.    Philadelphia,  limits  of  such  street  (McCutcheon  v. 

65  Pa.  St.  135,  per  Agnew,  J.  Homer,  43  Mich.  483 ) .     s.  p.,  James 

••The  duty  to  prevent  by  adequate  v.  Harrodsburg,  85  Ky.  191,  3  S.  W. 
laws  XHiisances,  injurious  to  health,  135  [neglect  to  stop  negligent  blast- 
property  or  rights  of  the  citizen,  is  ing  on  lot  abutting  on  highway] ; 
an  imperfect  obligation,  and  for  its  Board  of  Councilmen  of  Frankfort  v. 
non-performance  it  is  not  liable,  un-  Commonwealth,  25  Ky.  L.  Rep.  311, 
til  after  notice  (Griffin  v.  New  York,  75  S.  W.  217  (1903) ;  Miller  v.  City 
«  N.  Y.  466).  The  fact  that  a  cor-  of  Newport  News,  101  Va.  432,  44 
poration  has  adopted  an  ordinance  S.  E.  712  (1903);  Wood  v.  City  of 
providing  a  method  for  the  removal  Hinton,  47  W.  Va.  645,  35  S.  E.  824 
of  vessels  sunken  at  any  of  the  ( 1900) ;  White  v.  Buffalo,  131  App. 
docks  on  its  water  front  does  not  Div.  531,  115  N.  Y.  Supp.  1021;  City 
eharge  it  with  the  duty  of  enforcing  of  Mansfield  v.  Brister,  76  Ohio  St. 
the  ordinance,  nor  make  it  liable  for  270,  81  N.  E.  631,  10  L.  R.  A.  (N.  S.) 
itF  non-enforcement   (Coonley  v.  Al-  806  (1907). 

bany,  132  N.  Y.  145,  30  N.  E.  382;        "A   city,    sheltering   itself   under 

aff'g  57   Hun,  327,   10  N.  Y.  Supp.  authority  of  law  from  liability  for 

512).     In  Davis  v.  Montgomery,  51  acts     which      between     individuals 

Ala.    139,   plaintiff's   house  was  die-  would  be  a  nuisance,  must  show  an 

stroyed  by  fire  communicated   from  express  or  clearly  implied  authority 

a  steam  engine  on  an  adjoining  lot,  from  the  powers  conferred    (Hill  v. 

the  danger  of  which  was  known  to  New  York,  139  N.  Y.  495,  34  N.  E. 

the   corporation's   officers;    city   not  1090;  Stoddard  v.  Saratoga  Springs, 

liable,  though  the  engine  might  have  127  N.  Y.  261,  27  N.  E.  1030;  Seifert 

been  abated  as  a  nuisance.    In  Stack-  v.  Brooklyn,  101  N.  Y.  136,  4  N.  E. 

house    V.    Lafayette,   26   Ind.    17,    a  321;    Noonan   v.    Albany,   79   N.   Y. 

railroad  company  having  a  right  of  470;  Bolton  v.  New  Rochelle,  84  Hun, 

way  through  a  city  street,  granted  281,    32    N.    Y.    Supp.    442;     Fort 

by  the  city,  built  a  culvert  on  the  Worth  v.  Crawford,  74  Tex.  404,  12 
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Such  failure  to'  execute  the  law  is  neglect  of  a  duty  owing 
to  the  public,  not  to  individuals.**  A  neglect  or  refusal  to 
execute  a  power  *  *  to  construct  and  repair  sidewalks  ' '  *' 
or  *  *  to  remove  all  obstructions  in  a  harbor, "  *®  or  to 
organize  a  fire  department  and  fire  extinguishing  appa- 
ratus,*** or  to  provide  a  pest-house,^*^  or  to  plat  and  estab- 
lish the  grade  of  its  streets,^^  or  to  provide  for  lighting 

S.  W.  62  [dump  yard  for  city  build  or  permit  to  be  built,  a  side- 
refuse]).  It  will  not  be  assumed  walk,  is  a  matter  of  discretion.  It 
that  the  legislature  intended  to  au-  is  only  when  the  sidewalk  is  built, 
thorize  a  nuisance,  unless  this  is  the  with  or  without  its  authority,  that 
necessary  result  of  the  powers  any  responsibility  with  reference 
granted  (Bacon  v.  Boston,  154  Mass.  thereto  begins  (Saulsbury  v.  Ithaca, 
lOO,  28  N.  E.  »,  and  cases  cited).  M  N.  Y.  27;  Urquhart  v.  Ogdens- 
A  city  is  liable  as  in  case  of  a  private  burg,  W  Id.  67 ;  Atwater  v.  Canan- 
person  for  creating  or  maintaining  a  daigua,  124  Id.  G02,  27  N.  E.  385; 
nuisance  (Fitzgerald  v.  Sharon,  143  Lehigh  County  v.  Hoffort,  116  Pa. 
la.  730,  121  N.  W.  523  (190O);  St.  11»,  9  Atl.  177;  Joliet  v.  Verley, 
Brown  ▼.  Scruggs,  141  Mo.  App.  632,  36  111.  58).  s.  p.,  Hines  v.  Lockport, 
125  S.  W.  537  ( 1910) ;  Coleman  v.  50  N.  Y.  239 ;  Hyatt  v.  Rondout,  44 
Price,  117  S.  W.  (Tex.  App.)  906  Barb.  391,  41  N.  Y.  619;  Vogel  ▼. 
(1909) ;  Paris  v.  Jenkins,  122  S.  W.  New  York,  92  N.  Y.  10;  Requa  v. 
(Tex.  App.)  411  (1900) ;  Winona  T.  Rochester,  45  Id.  129;  Cole  v. 
Botzet,  169  Fed.  321,  94  C.  C.  A.  Medina,  27  Barb.  218;  Peck  v. 
563,  23  L.  R.  A.  (N.  S.)  204  (1900) ;  Batavia,  32  Id.  634;  Herrington  v. 
Jones  V.  North  Wilkesboro,  150  N.  Coming,  61  Id.  396;  Carroll  v.  St. 
C.  646,  64  S.  £.  866  (1900).  In  LDuis,  4  Mo.  App.  191  [failure  to 
the  due  execution  of  its  lawful  condemn  land  for  street  purposes] ; 
powers  the  city  can  not  create  a  Easton  v.  Neff,  lOfi  Pa.  St.  474  [re- 
nuisance  per  se,  as  by  maintaining  a  fusal  to  build  crosswalk  at  a  par- 
dump  heap  in  proximity  to  plaintilT's  ticular  place] ;  see  cases  cited  in 
home,  but  it  is  liable  for  so  negli-  note  71,  infra, 

gently  maintaining  it  as  that  it  be-  "(Goodrich  y.  Chicago,  20  111.  445. 

comes  a  nuisance  (Sherman  v.  Lang-  In  Forbes  v.  Lee  (Ik>nservancy  Board, 

ham,  13  S.  W.   (Tex.)   1042  (1890);  L.   R.   4  Exch.   Div.    116,   a  statute 

Ft.  Worth  V.  Crawford,  74  Tex.  404,  under    which    incorporated    trustees 

12  S.  W.  52,  15  Am.  St.  Rep.  1042  were    "authorized    and    empowered, 

(1889).  from  time   to   time,   to   remove   ob- 

"  LaClef  V.  Concordia,  41  Kans.  323,  structions   and   impediments   to   the 

21  Pac.  272, 13  Am.  St.Rep.  285;  Stin-  navigation"   of    a    canal,    was    con- 

nettv.  Sherman,  43  S.W.  (Tex.  App.)  strued   as   making   the   duty   of   re- 

847   (1897);  Jackson  v.  Owingsville,  moving     obstructions     discretionary 

121  S.  W.  (Ky.)  672,  25  L.  R.  A.  (N.  and  not  compulsory. 

S.)    180   (1909);  Butler  v.  Moberly,  •Cases  cited  under  §  265,  ante. 

131  Mo.  App.  172,  111  S.W. 682 (1908).  ~  Aaron  v.  Broiles,  64  Tex.  316. 

•'Whether    the    corporation    will  "Transportation    Co.    v.    Chica^ 
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them/*  or  to  devise  and  adopt  a  drainage  and  sewerage 
system,'*  will  not  sustain  a  private  action  for  neglect  of 
duty.  In  all  such  matters,  the  corporate  authorities  have 
u  discretion  to  exercise ;  and,  however  unwise  their  judg- 
ment may  turn  out  to  have  been,  the  corporation  will  not 
be  liable  in  damages  for  the  consequences  of  their  un- 
wisdom.^* ^  It  is  not  actionable  for  municipal  officers  to 

99  U.  S.  635;  Smith  v.  Washington,  judge    of    when    it    is    practicable 

20  How.  [U.  8.]  135;  Mills  v.  Brook-  (Schattner  v.  Kansas  City,  53  Mo. 

lyn,  32  N.  Y.  489;  Pontiac  v.  Carter,  162).    s.  p.,  Evansville  v.  Decker,  84 

32  Mich.  164;  Wicks  v.  DeWitt,  54  Ind.   325;    Wilson   v.   New   York,    1 

Iowa,    130*  6  N.  W.   176;   White  ▼.  Denio,  596;   Milwaukee  v.  Davis,  ^ 

Yazoo  City,  27  Miss.  357,  and  cases  Wis.  377*. 

cited  under  §  271,  post.    Whether  a  "Freeport  v.   Isbell,  83  111.  400; 

municipal    corporation  will  or   will  Randall  v.  Eastern  R.  Co.,  106  Mass. 

not  open  and  improve  a  street  in  its  276. 

remote  suburbs,  is  a  question  of  leg-  **  Carr   v.   Northern   Liberties,    35 

islative     discretion,     a    decision    of  Pa.  St.  324;   Grant  v.  Erie,  69  Pa. 

which    in    the   negative     cannot    be  St.  420;   Woods  v.  Kansas  City,  58 

made    the    basis    of    a    civil    action  Mo.  App.  272;   Hoyt  v.  Hudson,  27 

(Hughes  V.  Baltimore,  Taney's  Dec.  Wis.  656;  Alton  v.  Hope,  68  111.  167. 

243;    McDonough   v.   Virginia   City,  To   allow  an  owner  of  property  to 

6  Xev.  90;  Aurora  v.  Pulfer,  56  111.  prosecute    the    corporation,    on    the 

270;  Lindholm  v.  St.  Paul,  19  Minn,  ground  that  sufficient  sewerage  had 

245;     Henderson    v.    Sandefur,     11  not  been  provided  for  his  premises. 

Bush,  550).     s.  p..  Smith  v.  Gould,  "would  be  to  submit  these  questions 

61  Wis.  31,  20  N.  W.  369;  Keating  to  the  determination  of  a  jury;  and 

V.   Kansas  City,   84  Mo.   415;    Wil-  thus,   in   effect,   a  judicial   tribunal 

liams  v.  Grand  Rapids,  59  Mich.  51,  would  be  exercising  the  functions  of 

26  N.  W.  279.     As  to  discretion  in  a  common  council "    ( Anne  Arundel 

vacating  or  discontinuing  a  street,  so  County    v.    Duckett,    20    Md.    468; 

as  to  terminate  all  obligation  to  re-  Bennett  v.  New  Orleans,  14  La.  Ann. 

pair  it,  see  Tinker  v.  Russell,  14  Pick.  120  [failure  to  repair  a  draining  ma- 

279;   Warner  v.  Holyoke,  112  Mass.  chine,  whereby  plaintiff's  cellar  was 

362 ;    State  v.  Cumberland,  6  R.  I.  flooded] ;  Steinmeyer  v.  St.  Louis,  3 

496,  7  Id.  75;  State  v.  Hampton,  2  Mo.  App.  256  [sewer  formerly  suffi- 

N.  H-  22;  Page  v.  Weather sfield,  13  cient  to  carry  off  water,  now  failed 

Vt.    424;    Bauman    v.    Campau,    58  to  do  so;   city  not  liable]),     s.  P., 

Mich.   444;    Brewster  v.   Davenport,  Bannagan  v.  Dist.  of  Col.,  2  Mackey 

51   Iowa,  427;   see  Horton  v.  Nash-  (D.  C),  285;  see  Alton  v.  Hope,  68 

ville,  4  Lea  (Tenn.)  47.    Where  the  111.    167;     Atchison    v.    Challiss,    9 

charter    required    the    city    council,  Kans.   603;    McGregor  v.   Boyle,   34 

"  as  soon  as  practicable,"  to  estab-  Iowa,  268 ;   Van  Pelt  v.  Davenport, 

lish   the    grade   of    the    streets,    the  42   Id.    308;    Judge    v.    Meriden,    38 

corporation  is  not  liable  for  delaying  Conn.  90.     See  §  287,  post. 

the  undertaking;   the  council  is  the  ^*In   determining   the   place   in   a 
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neglect  to  enforce  an  ordinance  or  to  tolerate  its  viola- 
tion," unless  there  is  a  clear  abuse  of  discretion.'*  It  is,, 
therefore,  very  generally  held  that  the  corporation  is  not 
responsible  for  the  acts  of  persons  engaged  in  the  viola- 
tion of  a  law  or  ordinance,  resulting  in  an  injury  to  a 
third  person,  though  such  illegal  acts  might  and  ought  to 
have  been  prevented  by  its  officers,  and  although  the 
officers  themselves,  and  even  a  majority  of  the  citizens^ 
actively  participated  in  the  illegal  proceeding/^    Thus  a 

public  street  where  a  railroad  com-  of  Bentonville,  126  S.  W.  (Ark.)  93^ 
pany  may  place  a  turntable,  which  ( 1910) ;  Edson  v.  City  of  Olathe,  82 
the  company  is  entitled  to  have  in  Kans.  4,  107  Pac.  539  (1910). 
the  locality,  the  city  exercises  a  dis-  Contra:  Mayor  and  City  Council  of 
cretion  which  is  not  reviewable  by  Baltimore  v.  Marriott,  9  Md.  160 
the  courts  (Fitch  ▼.  New  York,  55  (1856),  where  the  court,  without  re- 
X.  Y.  Super.  494,  2  N.  Y.  Supp.  ferring  to  the  general  rule  stated  in 
70O).  "It  may  be  laid  down  as  a  the  text,  holds  that  a  municipal  cor- 
▼ery  clear  proposition,  that  if  no  poration  is  liable  in  damages  for  in- 
sewer  had  been  constructed  at  the  juries  inflicted  by  the  failure  ''to 
locality  referred  to,  an  action  would  keep  the  city  free  from  nuisances  "' 
not  lie  against  the  corporation,  when  that  obligation  has  been 
though  the  jury  should  find  that  one  devolved  on  it  by  its  charter,  and, 
was  necessary,  and  that  the  defend-  in  the  case  before  it,  that  the  city 
ants  were  guilty  of  a  dereliction  of  was  liable  for  damages  to  one  in- 
duty  in  not  having  constructed  one  "  jured  by  stepping  on  the  ice  on  the 
(Mills  V.  Brooklyn,  32  N.  Y.  489).  pavement  in  the  absence  of  evidence 
8.  p..  Lynch  v.  New  York,  76  N.  Y.  showing  a  vigorous  effort  by  the 
60;  Hardy  v.  Brooklyn,  90  Id.  435;  city  to  enforce  an  ordinance  requir- 
Roeck  V.  Newark,  33  N.  J.  Law,  129 ;  ing  its  removal. 
Cumn^ins  v.  Seymour,  79  Ind.  491;  "This  qualification  appears  in 
Chase  v.  Oshkosh,  81  Wis.  313,  51  many  of  the  decisions  above  cited, 
N.  W.  560  [destruction  of  shade  but  in  Rosenbaum  v.  Newbem,  118 
trees  in  street,  ordered  removed].  A  N.  C.  83,  24  S.  £.  1,  it  was  held  that 
city  is  not  liable  either  for  the  non-  a  city  was  not  liable  for  damages 
exercise  or  manner  of  its  exercise  of  caused  by  the  enactment  and  en- 
discretionary  powers  or  duties  of  a  forcement  of  a  valid  ordinance, 
public  or  legislative  character,  while  though  the  ordinance  showed  aji 
acting  in  good  faith  (Keeley  v.  City  abuse  of  its  discretionary  power, 
of  Portland,  100  Me.  260,  61  Atl.  180  "  Ball  v.  Woodbine,  61  Iowa,  83, 
(1905).  15  N.  W.  846:  Boyland  v.  New 
"See  cases  in  note  77  et  aeq,  York,  1  Sandf.  27.  The  non-action 
Jones  V.  Williamsburg,  97  Va.  722,  of  the  officers  must  l)e  deemed  to 
34  S.  E.  883,  47  L.  R.  A.  2M  ( 1900)  ;  have  been  contrary  to  the  will  of  the 
Mehon  v.  St.  Louis,  217  Mo.  35,  116  corporation  as  expressed  in  its  ordi- 
S.  W.  514    (1909);    Brown  v.   City  nances    (Peck    v.    Austin,    22    Tex. 
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municipal  corporation  is  not  liable  for  injuries  caused  by 
persons  unlawfully  coasting  upon  its  streets,"  even  when 
the  authorities  had  tolerated  the  sport/*  or  had  publicly 
set  apart  a  particular  street  for  that  purpose.*®  So  where 
the  injury  was  caused  by  a  builder  encumbering  the  street 
with  materials  in  violation  of  the  building  laws,®^  or  by 
the  fall  of  a  partially  ruined  wall  which  the  city  had 
neglected  to  compel  the  owner  to  remove,  as  required  hy 

261).     s.  p.,  Lorillard  v.  Monroe,  11  72  S.  W.  327,  24  Ky.  L.  Rep.  1804,. 

N.    y.    392;    Cole    v.    Nashville,    4  103  Am.  St  Rep.  253,  60  L.  R.  A. 

Sneed,   162   [not  arresting  and  eon-  575     (1902).      Contra:      Taylor    v.. 

fining    a    lunatic] ;    Miller    v.    Iron  Cumberland,    64    Ind.    68,    20    Atl.- 

County,      29      Mo.      122      [same] ;  1027,  54  Am.  St.  Rep.  526. 

O'Dimnell  ▼.  City  of  Syracuse,   102  "Faulkner  v.  Aurora,  85  Ind.  130; 

App.  Div.  80,  92  N.  Y.  Supp.  565,  Weller  ▼.  Burlington,  60  Vt.  28,  12 

revM,  184  N.  Y.  1,  76  N.  E.  738,  112  Atl.  216. 

Am.  St  Rep.  658,  3  L.  R.  A.  (N.  S.)  "Burford    ▼.    Grand    Rapids,    53 

1053     (1906);     Gordon    v.    City    of  Mich.  98.     "If  it  were  unquestion- 

Omaha,  71  Neb.  670,  99  N.  W.  242  able    that    coasting   upon    a    public 

(1904);    McFadin   v.    City   of    San  highway    was    alioays    a    nuisance, 

Antonio,  22  Tex.  App.  140,  64  S.  W.  there  would  be  much  plausibility  in 

48  (1899),   (a  city  is  not  liable  for  the  contention  [that  it  was  a  nui- 

the  arrest  of  one  under  an  ordinance  sanoe  per  ae],  and  perhaps  it  should 

as  a  suspicious  character  and  injury  be    accepted    as    sound."    '  (Id.    per 

by     ]mpris(Miment    and     conviction,  Cooley,    J.)       Compare    Arthur    v. 

though  the  ordinance  be  void);  Bis-  Cohoes,  56  Hun,  36,  9  N.  Y.  Supp. 

bing  ▼.    Asbury  Park,   78   Atl.    (N.  160;    Toomey    v.    Albany,    60   Hun, 

J.)    196    (1910);   Hewitt  v.  City  of  680,  wiem.;  14  N.  Y.  Supp.  572,  where 

Seattle,     113    Pac.     (Wash.)     1084  the  propriety  of  such  authorization 

(1911) ;    Hines  v.   City   of  Nevada,  and  use  were  held  questions  for  the 

130  N.  W.  (la.)  181  (1911);  Hersh-  jury.      See    cases   cited   under   next 

berg  V.  City  of  Barberville,  142  Ky.  section. 

60,  133  8.  W.  985  (1911).  Dillon  "Griffin  v.  New  York,  9  N.  Y. 
on  Municipal  Corporations,  §  1627,  466  [notice  of  obstruction  not- 
note  3  (6th  ed.  1911).  shown,  city  not  liable].  As  to  kind 
"Schultz  V.  Milwaukee,  49  Wis.  of  notice  necessary  to  warrant  re- 
254,  6  N,  W.  342;  Faulkner  v.  covery,  see  §  367,  post,  A  corpora- 
Aurora,  85  Ind.  130;  Lafayette  v.  tion  which  permits  a  wooden  build- 
Timberlake,  88  Id.  330;  Burford  v.  ing  to  be  erected  in  violation  of  its 
Orand  Rapids,  63  Mich.  98;  Steel  ordinance,  is  not  liable  to  the  owner 
V.  Boston,  128  Mass.  583;  Pierce  v.  of  an  adjoining  house  taking  fire 
Xew  Bedford,  129  Mass.  534;  Wilm-  from  the  wooden  house  (Forsyth  v. 
ington  V.  Vandegrift,  29  Atl.  1047;  Atlanta,  45  Ga.  152;  Hines  v.  Char- 
Dudley  V.  Flemingsburg,  115  Ky.  5,  lotte,  72  Mich.  278,  40  N.  W.  333).. 


§    262]  MUNICIPAL   CORPOBATIONS.  752 

an  ordinance,"  or  by  swine  being  permitted  to  run  at 
large  in  violation  of  an  ordinance."  The  non-enforcement 
uf  an  ordinance  forbidding  the  firing  of  cannon  or  the 
display  of  fireworks  in  public  streets  and  places**  will 
not  render  the  city  liable  to  a  bystander  injured  thereby ; 
nor  to  one  who  fell  into  an  open  excavation  adjacent  to  a 
highway,  which  the  abutting  owner  had  not  been  com- 
pelled to  fill  up,  as  required  by  ordinance."  Having  a  dis- 
cretion as  to  what  ordinances  it  will  adopt,  the  corpora- 

"Cain  V.  Syracuse,  06  N.  Y.  83;  (Fifield  v.  Phoenix,  4  Ariz.  283,  36 

8.  p.,  Connors  v.  New  York,  11  Hun,  Pac.  016,  24  L.  R.  A.  430   (1894) ; 

439 ;    Hewison    v.    New    Haven,    37  O'Rourke  v.  Sioux  Falls,  4  S.  Dak.  47, 

Conn.  475;  Parker  v.  Macon,  39  Ga.  54  N.  W.  1044,  46  Am.  St.  Rep.  760, 

729;   Howe  v.  New  Orleans,   12  La.  19  L.  R.  A.  789   (1893);  Bartlett  v. 

Ann.   481;    Kistner   v.   Indianapolis,  Clarksburg,  45  W.  Va.  393,  35  S.  E. 

100  Ind.  210   [failure  to  pass  ordi-  918,  72  Am.  St.  Rep.  817,  43  L.  R.  A. 

nance  requiring  railroad  company  to  295    (1899).     Otherwise  if  a  public 

erect  guards  at  grade  crossing;  city  nuisance  and  there  is  a  want  of  dili- 

not  liable];    Anderson   v.   East,   117  gence  to  suppress  it  (Landau  v.  New 

Id.    126,    19    N.    E.    726.      But    see  York,   180  N.  Y.  48,  72  N.  E.  631, 

Kiley  v.  Kansas  City,  69  Mo.   102.  105     Am.    St.     Rep.     709      (1906). 

"•  Levy  V.  New  York,  1  Sandf .  465 ;  Nor    for   neglecting   to   prevent   the 

Kelley  v.  Milwaukee,  18  Wis.  83.  riding   of   bicycles   on   sidewalks   or 

•*  Boy  land  v.  New  York,  1  Sandf.  in     streets     at    a     dangerous     rate 

27  [firing  cannon  in  public  park,  at  of    speed     (Rogers    v.    Binghamton, 

public  meeting  called  together  by  the  186    K.    Y.    596,    79    N.    E.     1115, 

mayor] ;    Morrison   v.   Lawrence,   08  aff'g    92    N.     Y.     Supp.     179,     101 

Mass.  219   [city  officers  took  part];  App.  Div.  352   (1906);  Tarbutton  v. 

Lincoln  v.  Boston,  148  Mass.  579,  20  Town   of   Tennille,    110   Ga.    90,    35 

N.  E.  329,  12  Am.  St.  Rep.  601,  31  S.  E.  282    (1900)  ;  Jones  v.  City  of 

L.  R.  A.  257;  McDade  v.  Chester,  117  Williamsburg,  97  Va.  722,  34  S.  E. 

Pa.    St.    414,    12    Atl.    421    [same];  883,  47  L.  R.  A.  294  ( 1900).   Contra: 

Norristown  v.  Fitzpatrick,  94  Pa.  St.  City  of  Hagerstown  v.  Klotz,  93  Md. 

121;  Robinson  v.  Greenville,  42  Ohio  437,  49  Atl.  836,  54  L.  R.  A.  940,  86 

St.  625;  Ball  v.  Woodbine,  61  Iowa,  Am.   St.   Rep.    (100).     Allowing  an 

83,     15     N.     W.     846     [fireworks] ;  exhibition   of  fireworks   in   a  public 

O'Rourke  v.  Sioux  Falls,  4  S.  Dak.  place     where     a    large    number    of 

47,  54  N.  W.  1044.     As  to  whether  people  are  assembled  is  not  a  nuis- 

the  act  of  discharging  fireworks  in  ance  in  law;  it  is  a  question  for  the 

a  highway  is  a  nuisance  per  «e,  see  jury   (Melker  v.  City  of  New  York, 

Jenne  v.  Sutton,  43  N.  J.  Law,  257;  190  N.  Y.  481,  83  N.  E.  565  (1908) ; 

Conklin  v.  Thompson,  29  Barb.  218.  or  permitting  cows  to  run  at  large 

"Moran  v.  Pullman  Car  Co.,  134  (Cochrane    v.     Mayor    of     City    of 

Mo.    041,    36    S.    W.    059.      Nor   for  Frostburg,  81  Md.  54,  31  Atl.  703. 
allowing  use  of  dangerous  explosives 
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tion  has  a  like  discretion  and  power  to  suspend  the  ope- 
ration of  its  ordinances  temporarily  or  indefinitely/* 

§  263.  Discretionary  powers  —  granting  licenses.  —  A 
municipal  corporation  has  been  held  exempt  from  lia- 
bility for  the  negligent  or  fraudulent  conduct  of  a  person 
formally  licensed  by  it  to  pursue  a  particular  calling, 
without  exacting  (by  misconstruing  the  extent  of  its 
powers)  certain  legal  formalities  on  the  part  of  the  licen- 
see, as  where  a  license  was  issued  to  an  auctioneer  with- 
out taking  the  bond  required  by  law.®'  But  the  rule  has 
never  been  so  far  applied  as  to  protect  a  corporation  from 
liability  for  the  consequences  of  the  unlawful  acts  of  third 
persons,  authorized  by  it  to  be  done,  under  a  mistaken 
notion  of  its  corporate  powers.  Whatever  may  be  the 
extent  of  the  right  of  a  particular  corporation  to  grant 
to  private  persons  exceptional  uses  of  its  streets,  it  is 
settled  that  it  cannot  escape  liability  for  the  consequences 
of  an  unlawful  use  of  its  streets  by  a  third  person,  under 
its  authority.  A  permission,  for  example,  given  to  a  rail- 
road company,  contrary  to  law,  to  use  steam-motors  in 
the  streets  of  a  city,**  or  to  a  third  person  to  store  his 
property  in  a  street,"  is  to  authorize  a  nuisance,  and  the 

••HiH   ▼.   Charlotte,  72  N.  C.  66  (Del.),  19  Atl.  609,  a  city  wa«  held 

[ordinance     forbidding     fireworks] ;  liable  for  the  negligent  work  of  a 

RiTers  v.  Augusta,  67  Ga.  376  [for-  plumber  acting  under  its  license  in 

bidding    cattle    running   at   large] ;  laying  a  private  drain  to  the  public 

Fifield  v.   Phcenix,   4  Ariz.  283,  36  main,  causing  flooding  of  plaintiffs 

Pac.  &16.  premises. 

"Fowle  V.  Alexandria,  3  Pet.  398,  •'Stanley  v.  Davenport,  54  Iowa, 

aff'g  3  Cranch  C.  C.  70.    But  in  Cole  463,    and    other    cases    cited    under 

▼.  Nashville   (4  Sneed,  162)   it  waa  §  368,  post.     Or  licensing  the  crea- 

held    that   granting  a   license   to   a  tion  of  a  nuisance,  as  by  dumping 

known  lunatic  to  carry  on  the  busi-  garbage     (Kolb    v.    Knoxville,     111 

nesB  of  a  druggist  was  a  ministerial  Tenn.   311,   76   S.   W.   823    (1903) ; 

act  for  which  the  city  was  liable  to  Hoppe   v.    Winona,    113    Minn.    252, 

one   injured   by  the   lunatic's  negli-  129  N.  W.  577   (1910). 

gence  in  his  business  as  a  druggist.  •Cohen  v.  New  York,   113  N.  Y. 

See  Hubbel  v.  Virogua,  67  Wis.  343,  532,  21  N.  E.  700,  10  Am.  St  Rep. 

30  X.  W.  847  [licensing  shooting  gal-  506,  4  L.  R.  A.  406,  rev*g  43  Hun, 

lery].     In  Anderson  v.  Wilmington  346.     In  that  case  the  city,  without 

[Law  of  Nbq.    Vol.  I  —  48] 
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city  is  liable  for  an  injury  caused  to  one  on  the  highway 
by  such  unlawful  user.  So  the  licensing  of  a  display  of 
fireworks  and  dangerous  explosives  in  a  compact  portion 
of  a  city,  at  the  junction  of  two  narrow  streets,  being 
reasonably  likely  to  result  in  injury  to  persons  and  prop- 
erty, in  such  an  unwarranted  use  of  the  streets  as  will 
render  the  licensor  liable  for  the  consequences.*®  But,  it 
not  beng  unlawful  to  permit  an  abutting  owner  to  inter- 
fere with  a  highway  so  as  to  connect  his  premises  with 
the  public  sewer  therein,  the  mere  fact  of  granting  such  a 
permit  does  not  render  the  corporation  responsible  for 
the  negligent  conduct  of  the  licensee  in  leaving  his  excava- 
tion open  and  unguarded.*^    It  can  only  be  held  liable 

authority,  granted  a  license  to  a  appeared,  on  the  trial,  that  the 
grocer,  on  payment  of  a  fee,  per-  license  did  not  specify  the  streets  as 
mitting  him  to  keep  his  delivery  the  place  for  the  exhibition.  Held, 
wagon  standing  in  the  street  in  front  it  was  the  licensee's  duty  to  select  a 
of  his  store  night  and  day.  Held,  safe  place,  and  city  not  liable  for 
the  wagon  constituted  a  public  nui-  not  preventing  his  use  of  the  street 
sance,  and  that  the  city  was  liable  (49  Wis.  606).  In  Wheeler  v.  Ply- 
for  plaintiff's  injury  from  collision  mouth,  116  Ind.  158,  18  N.  E.  532, 
therewith,  s,  p.,  Farley  v.  New  an  ordinance  prohibited  the  firing  of 
York,  152  N.  Y.  222,  46  N.  E.  506.  gunpowder,  except  on  license  of  the 
••Spier  V.  Brooklyn,  139  N.  Y.  6,  mayor,  on  certain  occasions.  Held, 
34  N.  E.  727.  In  that  case  the  de-  city  not  liable  for  the  negligence  of 
fendanVs  contention  that  the  Ian-  the  licensee,  the  authorized  act  not 
guage  of  the  ordinance  under  which  being  necessarily  dangerous  (Landau 
the  permit  was  given  implied  a  limi-  v.  New  York,  supra;  Melker  v.  City 
tation  that  the  permit  should  extend  of  New  York,  supra). 
only  to  proper  and  suitable  places  "  Masterton  v.  Mount  Vernon,  68 
other  than  public  streets,  and,  there-  N.  Y.  391,  distinguishing  Wendell 
fore,  the  permit  was  ultra  vires,  and  v.  Troy,  4  Abb.  Ct.  App.  563.  The 
the  city  not  liable,  was  overruled,  negligence  of  a  lot  owner  while 
In  Little  v.  Madison,  42  Wis.  643,  making  a  sidewalk  is  imputable  to 
the  authorities  granted  a  license  to  the  city,  if  the  proprietor  made  the 
exhibit  a  bear  within  the  city.  Held,  sidewalk  •in  obedience  to  an  order 
on  demurrer,  that  it  was  implied  from  the  city  authorities,  and  rea- 
that  the  exhibition  should  be  in  a  sonable  supervision  of  the  work  by 
suitable  place  and  not  in  the  street;  these  authorities  would  have  dis- 
it  was  not  the  duty  of  the  city  to  see  covered  the  defect  in  season  to  have 
that  the  licensee  chose  a  suitable  prevented  the  injury  (Boucher  v. 
place,  and  it  was  not  liable  for  the  New  Haven,  40  Conn.  457;  Master- 
fright  of  plaintiff's  horse  by  the  ton  v.  Mount  Vernon,  supra;  Mc- 
bear's  exhibition  in  the  street     It  CouU  v.  Manchester,  86  Va.  579,  8» 
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under  its  general  duty  of  keeping  its  highways  in  a  rea- 
sonably safe  condition.®^  But  though  a  municipal  cor- 
poration is  liable,  as  a  joint  tortfeasor  with  one  whom  it 
has  licensed  to  commit  a  nuisance,  it  is  not  liable  if  the 
thing  licensed  only  becomes  a  nuisance  in  consequence 
of  the  negligent  manner  of  its  execution  by  the  licensee. 
Hence  the  city  is  not  liable  for  the  negligent  operation  of 
trains  through  its  streets  by  a  company  it  has  authorized 
to  operate  its  trains  thereon ;  •*  nor  for  negligence  in 
blasting  by  one  to  whom  it  has  granted  a  permit  for  a 
lawful  purpose  in  the  execution  of  which  blasting  was 
necessary.** 

§  264.  [Omitted.] 

§  265.  Supplying  water  and  apparatus  for  eztingoish- 
ing  fires.  —  A  power  conferred  upon  a  municipal  corpora- 
tion to  provide  a  system  of  water  supply,  fire  engines  and 
other  apparatus  for  extinguishing  fires,  being  for  the 
common  protection,  as  distinguished  from  any  corporate 
benefit  of  its  own,  the  corporation's  neglect  or  refusal  to 
exercise  it  is  not  actionable.*"  Nor  do  the  facts  that  it 
has  accepted  such  power,  and  has  built  water  works  and 
levied  taxes  or  rates  for  their  maintenance,  change  the 

S.  £.  379).    It  is  proper  to  instruct  "See    Thompson    on    Negligence, 

that   the   granting   of   a  permit  to  §  5805. 

make  an   excavation  in  a  street  is  **Blimib  v.  Kansas  City,  84  Mo. 

notice  to   the  corporation  that  the  112,  54  Am.  Bep.  87;  Pack  v.  New 

work  is  in  progress,  and  that  there-  York,    8    N.    Y.    222;    St.    Louis   v. 

after  it  would  be  liable  for  injuries  Dallas,  Jud.  Que.  11  B.  R.  117. 

arising  from  the  negligence  of  the  "Grant  v.  Erie,  60  Pa.  St.  420; 

person    doing    the    work,    which    is  and  cases  cited,  infra.     As  there  is 

dangerotiB     in     itself     (District    of  no  obligation  on  the  part  of  the  city 

Columbia   v.   Woodbury,   136  U.   S.  to  supply  water  to  extinguish  fires, 

450,  10  S.  Ct.  990) .  a  contractor  with  it  to  furnish  water 

"  See  Fitch  v.  New  York,  55  N.  Y.  for  that  purpose  cannot  be  charged 

Super.  4&4,  2  N.  Y.  Supp.  700  [law-  with  a  liability  which  the  law  did 

fully    permitting    a    railroad   turn-  not  impose  on  it    (House  v.  Hous- 

tftble  to  be  placed  in  street;  dty  not  ton  Water  Works  Co.,  88  Tex.  233, 

liable  for  negligence  of  ccmipaiiy  in  31  S.  W.  179  [well-considered  opin- 

operating  it].  ion  by  Brown,  J.]). 
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nature  of  its  duty  to  one  of  contract  between  it  and  the 
owners  of  property  to  supply  sufficient  water,®'  or  ad- 

•• "  The  protection  of  all  buildings  [same] ;  Becker  v.  Water  Works,  79 

in  a  city  or  town  from  destruction  Iowa,  419,  44  N.  W.  694.     Compare, 

or  injury  by  fire  is  for  the  benefit  of  contra,  Lenzen  v.  New  Braufels,   13 

all    the    inhabitants    and    for    their  Tex.   Civ.   App.  335,  35   S.  W.  341. 

relief  from  a  common  danger;   and  Frequent  attempts  have  been  made 

cities     and     towns     are,     therefore,  to  hold  toater  companiea  contracting 

authorized  by  general  laws  to  pro-  with      municipal      corporations      to 

vide  and  maintain  fire  engines,  etc.,  supply  them  water,  liable  for  breach 

to  supply  water  for  the  extinguish-  of  contract,  or  in  tort,  at  the  suit 

ment  of  fires.     The  city  did  not,  by  of   a   third   person    whose    property 

accepting   the   statute   and   building  was  destroyed  by  fire  by  reason  of  its 

its  water  works  under  it,  enter  into  failure    to    supply    sufficient    water, 

any   contract  with,   or   assume   any  But  with  apparently  a  single  excep- 

liability  to,  the  owners  of  property  tion      (Paducah     Lumber     Co.      v. 

to  furnish  means  or  water  for  the  Paducah  W^ater  Co.,  89  Ky.  340i,  12 

extinguishment  of  fires  upon  which  S.  W.  554,   13  Id.  249),  all  courts 

an  action  can  be  maintained  "  ( Tain-  hold  that  the   contracting  company 

ter  V.  Worcester,  123  Mass.  311  [cut-  cannot   be   charged   with    a   greater 

ting  off  water,   but  for   which   fire  liability    than    the    city    itself    was 

might     have     been     extinguished] ) .  legally  subject  to,  and  that  there  is 

There  is  no  contract,  express  or  im-  no  privity  of  contract  between  the 

plied,  on  the  part  of  a  city  to  indem-  water  company  and  a  citizen  which 

nify   the   citizen    for    losses   by   the  will  support  an  action  (Nickerson  v. 

burning   down   of   their   houses   ex-  Bridgeport  Hydraulic  Co.,  46  Conn, 

cept  in  cases  specially  provided  by  24;  Stone  v.  Uniontown  Water  Co., 

law"   (Yule  v.  New  Orleans,  25  La,  4  Pa.  Dist.  R.  431;  Beck  v.  Kitannlng 

Ann.  394).    A  municipal  corporation  Water    Co.    (Penn.),    11    Atl.    30O; 

is  not  liable  for  the  destruction  of  Becker  v.  Keokuk  Water  Works,  79 

property  by  fire  becausse  of  the  in-  Iowa  419,  44  N.  W.  694;   Davis  v. 

sufficiency     of     the     water     supply  Clinton  Water  Works  Co.,  54  Iowa, 

(Springfield  Fire  Ins.  Co.  v.  Keese-  59,  6  N.  W.  126;  Becker  v.  Keokuk 

ville,   148  N.  Y.  46,  42  N.  E.  406;  Water  Works,  79  Iowa,  419,  44  N. 

rev'g  80  Hun,  162,  29  N.  Y.  Supp.  W.  694;  Britton  v.  Greenbay  Water- 

1130,  and  afl''g  6  N.  Y.  Misc.  233,  Works  Co.,  81  Wis.  48,  51  N.  W.  84; 

26    N.    Y.    Supp.    1094;    Mendell   v.  Eaton  v.  Fairbury  Water  Works  Co., 

Wheeling,   28    W.   Va.   233    [supply  37  Neb.  546,  56  N.  W.  201;  Mott  v. 

pipe  filled  with  mud,  stopping  flow  Cherry  vale  Water,  etc.  Co.,  48  Kans. 

of  water] ;  Wheeler  v.  Cincinnati,  19  12,  28  Pac.  989;   Howsmon  v.  Tren- 

Ohio  St.  19  [insufficient  cisterns,  and  ton  Water  Co.,  119  Mo.  304,  24  S. 

unsuitable  engines];    Brinkmeyer  v.  W.   784;    Fowler  v.   Athens   Water- 

Evansville,    29    Ind.     187     [same];  Works  Co.,  83  Ga.  219,  9  S.  E.  673; 

Black   V.    Columbia,    19   S.    C.    412  House  v.  Houston  Water  Works  Co., 

[lack    of    water] ;    Foster    v.    Chat-  88  Tex.  233,  31  S.  W.  179,  28  L.  R. 

tanooga,  3  Lea  (Tenn.),  42  [same];  A.  572;  Ferris  v.  Carson  Water  Co., 

Vanhom  v.  Des  Moines,  63  Iowa,  447  16  Nev.  44;  Wright  v.  Augusta,  78 
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equate  means  for  using  it^  to  extinguish  fires^  upon  which 
a  private  action  can  be  maintained."^  The  corporation  is, 
therefore,  not  liable  for  the  want  of  repair  or  other  de- 
fects of  its  fire  engines,**  or  their  appliances,**  or  its  fire 
hydrants,  rendering  them  ineffectual,  or  for  the  delay  of 
its  firemen  in  reaching  the  fire,^®*  or  their  negligent  man- 
agement of  these  instrumentalities,  though  in  the  line  of 
duty,  to  the  personal  injury  of  third  persons."^    It  is 

Ga.  241,  6  Am.  St.  Rep.  266;  Butter-  7  Abb.  N.  S.  352;  New  York  v.  Work- 
worth  T.  Henrietta,  25  Tex.  App.  467,  man,  14  C.  C.  A.  530,  67  Fed.  347; 
61  S.  W.  675  (1901);  House  v.  Hafford  v.  New  Bedford,  82  Mass. 
Houston  Water  Works  Co.,  88  Tex.  207;  Burrill  v.  Augusta,  78  Me.  118, 
233,  31  S.  W.  179,  28  L.  R.  A.  682  3  AtL  177  [drawing  fires  of  a  steam 
( 1896) ;  Miller  v.  Minneapolis,  75  fire  engine  while  standing  in  the 
Minn.  131,  77  N.  W.  788  (1899);  street  and  permitting  escape  of  steam 
Greenville  Water  Co.  v.  Beckham,  with  great  noise,  frightening  horse] ; 
118  S.  W.   (Tex.  App.)   889   (1910).  Dodge  v.  Granger,  17  R.  I.  664,  24 

"  Miller  v.  Minneapolis,  75  Minn.  Atl.  100;  Thomas  v.  Findlay,  6 
131,  77  N.  W.  788  ( 1899) ;  Greenville  Ohio  Cir.  Ct.  241;  Wilcox  v.  Chi- 
Water  Co.  v.  Beckham,  118  S.  W.  cago,  107  111.  334;  Hayes  v.  Oshkoeh, 
(Tex.  App.)  889  (1909).  Nor  will  33  Wis.  314  [sparks  emitted  from 
the  city  be  liable  for  the  negligent  or  engine] ;  Grube  v.  St.  Paul,  '34  Minn, 
wrongful  acts  of  its  firemen  402,  26  N.  W.  228;  Greenwood  v. 
(Saunders  v.  Fort  Madison,  111  Louisville,  13  Bush,  226;  Patch  v. 
Iowa,  102,  82  N.  W.  428  (1900);  Covington,  17  B.  Mon.  722;  Alex- 
Terrell  V.  Louisville  Water  Works  ander  v.  Vicksburg,  68  Miss.  664,  10 
Co.,  127  Ky.  77,  106  S.  W.  100>  31  So.  62;  Heller  v.  Sedalia,  63  Mo. 
Kt.  L.  B«p.  1281  (1908);  Goetjens  159;  Gillespie  v.  Uncoln,  35  Neb. 
▼.New  York,  132  App.  Div.  394,  116  34,  52  N.  W.  811;  Howard  v.  San 
N.  Y.  Supp.  769.  Francisco,    61    Cal.    62;    Lawson   v. 

"McKenna   v.    St    Louis,    6   Mo.  Seattle,  6  Wash.  St.  184,  33  Pac.  347. 

App.  320.  The  foregoing  were  mostly  cases  for 

**  Fisher  v.  Boston,  104  Mass.  87  negligent  driving  in  going  to  a  fire, 

[bursting    of    hose] ;     Robinson    ▼.  resulting  in  collisions  with  persons 

Evansville,  87  Ind.  334  [insufiicient  on  the  street.    In  some  of  them,  the 

lengtll     of    hose] ;     Brinkmeyer    t.  decision  was  put  on  the  ground  that 

Evansville,  29  Ind.  187;   Edgerly  v.  the  negligent  officers  were  members 

Concord,  69  N.  H.  79  [fire  hydrant] ;  of  the  city's  fire  department,  but  the 

Welsh  T.  Rutland,  66  Vt.  228;   see  doctrine   of   the   text  was   asserted. 

Jenney  v.  Brooklyn,  120  N.  Y.  164,  As  to  the  liability  of  a  fire  depart> 

24  N.  E.  274.  ment  for  the  negligence  of  its  em- 

'"Robinson  v.  Evansville,  87  Ind.  ployees,  see  Newcomb  v.  Boston  Pro- 

334.  tective  Dept.,  146  Mass.  696,  16  N. 

"•Smith   V.    Rochester,   76   N.   Y.  E.  556 ;  Clarissy  v.  Fire  Dept., 7  Abb. 

506;  (KMeara  v.  New  York,  1  Daly,  Pr.   (N.  S.)  352;  and  cases  cited  un- 

426;    Clarissy   v.    Fire   Department,  der  §§  296,  296,  post.     In  Smith  v. 
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immaterial  whether  the  firemen  were  employed  and  paid 
by  the  city,  or  whether  they  constituted  themselves  a 
voluntary  association,  acting  gratuitously."*  In  neither 
case  are  they  agents  or  servants  of  the  corporation  for 
whose  fault  the  latter  is  liable."* 

§  266.  Providing  for  public  health.  —  Making  provi- 
sion for  the  poor,  the  sick  and  the  injured  is  essentially 
a  pubUc  duty  with  which  the  State  is  primarily  charged. 
When  such  duty  is  imposed  upon,  or  is  voluntarily  as- 
sumed by,  a  local  governing  body,  the  latter  is  exempt 
at  conmion  law  from  private  prosecution,  whether  for  an 
entire  f alure  to  perform  it,"*  or  for  the  negligent  manner 

Rochester,  supra,  fireman  going  to  a  was  thrown  out  and  injured.    He  can 

rendezvous  to  participate  in  a  public  maintain  an  action  against  the  city 

celebration,  ordered  by  the  common  (Turner  v.  Indianapolis,  96  Ind.  51; 

council,   ran   down  plaintiff.     Held,  Lafayette  v.  Allen,  81  Ind.  166  [de- 

that  the  calling  out  of  firemen  for  fective  fire  engine  injured  operator; 

such   purpose  was  ultra  vires,  and  city  liable] ;  Edgerly  v.  Concord,  59 

the  city  was  not  liable.     The  city's  N.  H.  79  [fireman  injured  by  defec- 

ownership   of  the   horses   and   hose  tive  hydrant]).     Compare  Wild  ▼• 

cart  did  not  make  it  responsible  for  Paterson,   47   N.  J.   Law,   406    [de- 

the  negligent  acts  of  its  servants  in  fective  brake  on  engine;  fireman  in- 

a  service  not  of  a  public  nature  and  jured;   city  not  liable].     "If  there 

not  authorized  by  law    (Terrell  v.  are  any  reasons  for  modifying  the 

Water  Co.,  127  Ky.  77,  106  S.  W.  general  rule  of  exemption  with  re- 

100  (19(W);  Goetjens  v.  New  York,  spect  to  employees,  they  cannot  be 

116  N.  Y.  Supp.  759,  132  App.  Div.  considered  by  the  courts"    (Id.   by 

394;    Paterson   v.    Erie   R.    Co.,   78  Magie,  J.).     See   CJoots  v.  Detroit, 

N.  J.  Law,  592,  75  Atl.  922  (1910).  76  Mich.  628,  43  N.  W.  17. 

"•Jewett  V.  New  Haven,  38  Conn.       '•^Danaher  v.  Brooklyn,  119  N.  Y. 

368;  Lawson  v.  Seattle,  6  Wash.  St.  241,  23  N.  E.  745,  aff'g  51  Hun,  563. 

184,  33  Pac.  347.  In  that  case  city  held  not  liable  for 

"•  Kies  V.  Erie,  135  Pa.  St.  144,  19  injuries  attributable  to  the  faflure  of 

Atl.   942    [fireman  opening  door  of  its  health  department  to  watch  over 

engine  house  striking  passer-by;  city  the  natural  influences  which  might 

not  liable] ;  Torbush  v.  Norwich,  38  render  unheal thful  the  water  of  a 

Conn.  226.    It  follows  that  the  rule  public   well    unconnected    with    the 

of  non-liability  of  a  master  to  a  ser-  city's  water  system.     In  Bryant  v. 

yant  for  the  negligence  of  a  fellow  St.  Paul,  33  Minn.  289,  23  N.  W. 

servant  is  not  applicable  to  the  case  220,  a  privy  vault  was  negligently 

of  a  fire  officer,  who,  while  driving  allowed  to  remain  open,  to  plaintifTs 

rapidly  to  a  fire,   came  in  contact  injury;  city  not  liable.     8.  P.,  Love 

with  an  obstruction  in  the  street  and  v.  Atlanta,  95  6a.  129,  22  S.  E.  29 
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in  which  it  is  attempted  to  be  performed,  to  the  injury  of 
another.^^'  Like  police  or  fire  officers,  health  officers  do 
not  sustain  the  relation  of  servants  or  agents  to  the  cor- 
poration appointing  them,  so  as  to  make  the  latter  liable 
for  their  misfeasances  or  malfeasances,  in  the  line  of  their 
public  duties/*^ 


[health    officer's   neglect   to    remoye  Monroe    County,    79    Hun,    120^    29 

accumulations  of  filth  from  streets].  N.  Y.  Supp.  496.     In  Ogg  v.  Lan- 

**  Maximilian  ▼.  New  York,  62  N.  sing,  35  Iowa,  495,  plaintiff  sought 

Y.    160;    Haight  v.   New  York,   24  to  recover  for  the  city's  neglect  to 

Fed.  93;  Brennan  v.  Limerick  Union,  take  proper  precautions  to  prevent 

L.    R.    Ir.,   2   C.   L.   42;    Benton   ▼.  the    spread    of    small-pox    and    for 

BoeUm  Hospital,  140  Mass.  13,  1  N.  failing  to  notify  him,  when  requested 

£.  836;  see  McDonald  v.  Mass.  Gen.  by  its  officers  to  help  them  remove 

Hospital,  120  Mass.  432;  Palmer  v.  the  corpse  of  a  person  who  had  died 

St.  Albans,  60  Vt.  427,  13  Atl.  669;  of    that   disease,    of    the    dangerous 

BrowA  V.  Vinal  Haven,  65  Me.  402  nature    of    the    service    required    of 

[suffering  a  hospital  nurse  to  depart  him.    Held,  the  city  not  liable.    And 

without   being  disinfected,   whereby  see  cases   cited  imder   §   331,  poet, 

plaintiff  caught  small-pox] ;  Barbour  White  v.  San  Antonio,  94  Tex.  313, 

y    Ellsworth,  67  Id.  294  [carrying  a  60  S.  W.  226   (1901);   WhitHeld  v. 

well  person  to  small-pox  hospital] ;  Paris,  84  Tex.  431,  19  S.  W.  566,  31 

Mitchell    v.    Rockland,    62    Id.    118  Am.  St.  Rep.  69,   15  L.  R.  A.  783 

[health    officer    appropriated    plain-  (1892) ;  Having  v.  Covington,  25  Ky. 

tiff's  vessel,  by  consent,  for  a  hos-  L.  Rep.  1617,  78  S.  W.  431   (1904); 

pital,  and  so  negligently  cared  for  it  Lynch  v.  North  Yakima,  37  Wash, 

that  it  caught  fire  and  was  injured] ;  657,   80   Pac.   79    ( 190&) ;    Lowe   v. 

Rudolphe    v.    New   Orleans^    11    La.  Conroy,  120  Wis.  161,  97  N.  W.  942, 

Ann.  242   [illegally  ordering  a  ship  102  Am.  St.  Rep.  983,  66  L.  R.  A. 

to  leave   port];    Harrison   v.   Balti-  907    (1904);   Denver  v.  Maurer,  47 

more,  1  Gill  (Md.),  264;  Summers  V.  Colo.    209,    106    Pac.    875     (1910); 

Daviess  County,  103  Ind.  262,  2  N.  Evans  v.   Kankakee,    132   111.    App. 

K.  725  [unskillful  treatment  of  sick  488,    231    111.    223,    83    N.    E.    223 

poor  person   by   county  physician];  (1908);    Perry  v.   Oregon,    139  111. 

Shelbourne  v.  Yuba  County,  21  Cal.  App.    606;    Prime    v.   Yonkers,    192 

113  [unskilled  treatment  by  hospital  N.  Y.  105,  84  N.  E.  571   (1908) ;  see 

physician];       Forbes  v.       Escambia  Young  v.  Metropolitan  Railway  Co., 

County,  28  Fla.  26,  9  So.  862  [vessel  126    Mo.    App.    1,    103    S.    W.    135 

wrongfully     ordered     into     quaran-  ( 1907 ) ;  Williams  v.  Indianapolis,  26 

tine];  Richmond  v.  Long,  17  Gratt.  Ind.  App.  628,  60  N.  E.  367  (1901); 

375  [patient  admitted  to  a  small-pox  Tollefson  v.  City  of  Ottawa,  228  111. 

hospital   negligently   suffered,   when  134,  81  N.  E.  823   (1907). 

delirious,  to  escape,  wander  off  and  "•Maximilian  v.  New  York,  62  N. 

die] ;  Murtaugh  v.  St.  Louis,  44  Mo.  Y.  160,  and  cases  cited  in  note  106. 
480    [hospital   officers] ;    Hughes   v. 
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§  267.  Providing  and  maintaining  public  schools. — 

The  duty  of  providing  means  of  education,  at  the  public 
expense,  by  building  and  maintaining  school  houses,  em- 
ploying  teachers,  etc.,  is  a  purely  public  duty,  in  the  dis- 
charge of  which  the  local  body,  as  the  State  *s  representa- 
tive, is  exempt  from  corporate  liabiUty,  for  the  faulty 
construction  or  want  of  repair  of  its  school  buildings,^®^ 
or  the  torts  of  its  servants  *®*  employed  therein.  In  States 
w^here  the  liability  of  towns,  etc.,  to  private  actions  for 
negligence  is  denied,  unless  imposed  by  statute,  this 
ground  of  exemption  is  not  specially  relied  on,  though  it 
is  stated.   But  in  other  States,  the  exemption  is  distinctly 

'^Hill  V.  BoBton,  122  Maes.  344  ously  for  the  public,  they  were  not 
[pupil  fell  over  dangerously  low  responsible  for  the  negligence  of 
railing  on  winding  stair  in  school  persons  employed  to  do  what  they 
house] ;  Sullivan  v.  Boston,  126  Id.  were  not  personally  bound  to  do.  In 
540  [defective  approach  to  school  the  first  case,  the  decision  went  on 
house] ;  Bigelow  v.  Randolph,  14  the  ground  that  the  school  board  was 
Gray,  541  [dangerous  excavation  in  organized  to  exercise  purely  public 
school  house  yard];  Wixon  v.  New-  functions;  that  it  had  no  treasury, 
port,  13  R.  I.  454  [defective  heating  and  received  no  private  corporate 
apparatus,  injuring  pupil].  See  benefit  from  the  powers  conferred. 
Howard  v.  Worcester,  153  Mass.  426,  To  the  same  effect,  see  Ham  v.  New 
27  N.  E.  11  [negligent  blasting  for  York,  70  N.  Y.  460;  Terry  v.  New 
erection  of  school  house],  where  York,  8  Bosw.  504;  Diehm  v.  Cin- 
ground  of  decision  was  that  the  dnnati,  25  Ohio  St.  305;  Finch  v. 
school  house  construction  was  for  Board,  etc.,  30  Id.  37 ;  Lane  v.  Wood- 
public  use.  Ernst  v.  West  Covington,  bury,  58  Iowa,  462,  12  N.  W. 
116  Ky.  850,  76  S.  W.  1089,  25  Ky.  478  [lightning  rod  on  school  house 
L.  Rep.  1027,  105  Am.  St.  Rep.  241,  broken];  Beach  v.  Leahy,  11  Kans. 
63  L.  R.  A.  652  (1903);  Howard  v.  23;  Higbie  v.  New  York  Board  of 
Worcester,  153  Mass.  426,  27  N.  E.  Education,  122  App.  Div.  483,  107 
11,  25  Am.  St.  Rep.  651.  12  L.  R.  A.  N.  Y.  Supp.  168  (where  the  duty  of 
160  (1891);  Folk  v.  Milwaukee,  106  maintaining  and  keeping  public 
Wis.  359,  84  N.  W.  420  (1901).  school  buildings  in  repair  is  imposed 

*••  Donovan  v.  Board  of  Education,  on  a  designated  board  or  official  by 
85  N.  Y.  117  [excavation  in  school  statute,  such  board  or  official  is  lia- 
yard  left  uncovered  by  workmen  em-  ble  to  any  one  lawfully  on  the 
ployed  by  trustees;  a  pupil  fell  into  premises  who  is  injured  by  their 
it].  In  Donovan  v.  McAlpin,  85  Id.  neglect).  See  Wahrman  v.  New 
185,  the  same  plaintiff  as  in  the  York  Board  of  Education,  187  N.  Y. 
above  case  sued  the  trustees  person-  331,  80  N.  E.  192,  116  Am.  St.  Rep. 
ally  for  the  negligence  of  their  em-  609,  aff'g  111  App.  Div.  345,  97 
ployee.     Held,   that   acting   gratuit-   N.  Y.  Supp.  1066  (1907). 
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based  upon  the  public  nature  of  the  duty  imposed. 
Where,  as  in  some  States,  school  districts  or  unions  are 
incorporated  under  statutory  authority,  and  are  provided 
with  the  means  of  raising  funds  for  the  repair  of  school 
buildings,  a  liability  for  negligent  failure  to  repair  will 
be  implied."** 

§  268.  [Consolidated  with  §  258.] 

§  269.  [Consolidated  with  §  262.] 

§  270.  [Consolidated  with  §  262.] 


§  271.  Devising  plan  of  public  improvement.  —  After 
deciding  to  undertake  the  construction  of  a  public  work, 
and  when  and  where  to  begin,  the  corporation  is  called 
upon  to  determine  the  plan  of  the  structure,  e.  g.,  the 
route  and  grade  of  a  street,"®  the  level  and  size  of  a 
sewer,*"  and  like  details ;  and  also,  what  precautions  are 

"•  Ford  Y.  Kendall  School  District,  sities,  for  which  there  is  no  liahility 
121  Pa.  St  543,  15  Atl.  812  [janitor  (Monk  v.  New  Utrecht,  104  N.  Y. 
of  school  threw  petroleum  in  the  552,  11  N.  E.  268).  In  Urquhart  v. 
stove,  injuring  pupil].  But  it  is  no  Ogdenshurg,  ^1  N.  Y.  67,  the  de- 
defense  to  an  action  for  trespass  that  feet  complained  of  and  which  caused 
a  wall  which  encroached  on  plaintiff's  the  injury  was  that  the  slope  of 
land  was  a  school  house  wall  (Miles  the  sidewalk  was  too  steep,  so  that 
▼.  Worcester,  154  Mass.  511,  28  N.  ice  forming  on  it  made  it  dangerous 
£.  676),  or  that  it  was  the  negligent  for  travel.  Held,  the  corporation 
plumbing  and  drainage  of  a  school  was  not  liable  for  error  in  the  plan 
building  that  caused  the  flooding  of  of  the  sidewalk,  s.  p.,  Watson  v. 
plaintifTs  premises  (Briegel  v.  Phila-  Kingston,  114  N.  Y.  88,  21  N.  E. 
delphia,  135  Pa.  St.  451,  19  Atl.  102  [grade  adopted  diverted  surface 
1038).     See  §  320,  post.  water  on  abutting  lot];  Champion  v. 

"•In  constructing  a  plan  for  a  Crandon,  84  Wis.  405,  54  N.  W.  775 
highway,  the  officers  are  called  upon  [same] ;  Roach  v.  Ogdenshurg,  80 
to  decide  upon  the  safety  of  the  Hun,  467,  30  N.  Y.  Supp.  450  [side- 
route  adopted,  and  the  dangers  walk].  See  Kehrey  v.  Newburgh,  78 
thereby  to  be  encountered.  If  guards  Hun,  611,  28  N.  Y.  Supp.  916;  Smith 
are  necessary  to  protect  travelers  in  v.  Pella,  86  Iowa,  236,  53  N.  W. 
passing  dangerous  places,  failure  to  226;  Shippy  v.  Au  Sable,  65  Mich, 
provide  them  is  simply  a  defect  in  494,  32  N.  W.  741. 
the  plan,  of  the  work,  arising  from  *"  In  Johnson  v.  District  of  Cblum- 
an  error  of  judgment  as  to  its  neces-  bia,  118  U.  S.  19,  6  S.  Ct.  023,  Justice 
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reasonably  required  to  prevent  accidents  while  the  work 
is  in  progress.  All  these  matters  must  be  determined  by 
the  corporation  for  itself;  courts  and  juries  cannot  de- 
cide that  the  plan  adopted  was  ill-judged,  and  that  the  cor. 
poration  should  be  punished  in  damages  for  its  error  in 
judgment  and  for  not  giving  the  public  more  complete 
protection."*  All  that  can  be  required,  where  the  statute 
does  not  specify  the  plan  or  other  particulars  of  construc- 
tion, is  that  such  course  should  be  adopted  as  is  reason- 
ably calculated  to  subserve  the  object  of  the  work,"*  ac- 

Gray  stated  the  rule  thus:  "The  ^  Johnson  v.  District  of  Columbia, 
duties  of  the  municipal  authorities,  eupra;  DeBaker  v.  Southern  Call- 
in  adopting  a  general  plan  of  drain-  fomia  Ry.  Co.,  106  Cal.  257,  39  Pac. 
age,  and  determining  when  and  610^  46  Am.  St.  Rep.  237  (1895); 
where  sewers  shall  be  built,  of  what  Archer  v.  Denver,  10  Colo.  App.  413, 
size  and  at  what  level,  are  of  a  quasi-  52  Pac.  86  (1898) ;  Chioago  v.  Nor- 
judicial  nature,  involving  the  exer-  ton  Milling  Co.,  196  III.  580,  63  N.  £. 
cise  of  deliberate  judgment  and  large  1043,  aff'g  9*7  III.  App.  651  (1902) ; 
discretion,  and  depending  upon  con-  Keely  v.  Portland,  lOO  Me.  260,  61 
siderations  affecting  the  public  Atl.  180  (1906);  Manning  v.  Spring- 
health  and  general  convenience  field,  184  Mass.  245,  68  N.  E.  202 
throughout  an  extensive  territory ;  ( 1903 ) ;  Harrington  v.  Woodbridge 
and  the  exercise  of  such  judgment  Tp.,  70  K.  J.  Law,  28,  56  Atl.  141 
and  discretion,  in  the  selection  and  (1903);  Hughes  v.  Auburn,  161  N.  Y. 
adoption  of  the  general  plan  or  sys-  96,  56  N.  E.  389,  46  L.  T.  A.  636, 
tem  of  drainage,  is  not  subject  to  rev'g  21  N.  Y.  App.  Div.  311,  47 
revision  by  a  court  or  jury  in  a  pri-  N.  Y.  Supp.  717  (1900). 
vate  action  for  not  sufficiently  drain-  '" "  The  degree  of  care  and  fore- 
ing  a  particular  lot  of  land."  Cooley,  sight  which  it  is  necessary  to  use  in 
C.  J.,  in  reversing  the  judgment  in  cases  of  this  description,  must  al- 
Lansing  v.  Toolan,  37  Mich.  152,  ways  be  in  proportion  to  the  nature 
says :  "  In  planning  public  works  a  and  magnitude  of  the  injury  that 
municipal  corporation  must  deter-  will  be  likely  to  result  from  the  oe- 
mine  for  itsel*'  to  what  extent  it  will  currence  which  is  to  be  anticipated 
guard  against  possible  accidents,  and  guarded  against"  (New  York  v. 
courts  and  juries  are  not  to  say  it  Bailey,  2  Den.  433).  See  §  45,  ante. 
shall  be  punished  in  damages  for  not  Fair  v.  Philadelphia,  88  Pa.  St.  30^ 
giving  the  public  more  complete  pro-  [sewer,  when  built,  was  large  enough 
tection;  for  that  would  be  to  take  to  carry  off  all  the  water,  but  the 
the  administration  of  municipal  af-  system  of  sewerage  being  extended, 
fairs  out  of  the  hands  to  which  it  an  increased  flow  resulted;  city  not 
has  been  intrusted  by  law."  See  liable  for  consequent  insufficiency]. 
Garratt  v.  Canandaigua,  135  N.  Y.  But  see  Seifert  v.  Brooklyn,  lOI  N.  Y. 
436,  32  N.  E.  142  [drainage  sewer] ;  136,  4  N.  E.  321 ;  and  cases  cite* 
and  cases  cited  under  §  274,  poaU  under  §  275,  post.     In  constructing 
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cording  to  the  needs  of  the  present,  and  those  of  the  future 
fio  far  as  they  can  be  reasonably  anticipated. 

§  272.  Error  of  judgment  distinguished  from  negli- 
gence. —  The  foregoing  principle  has  been  accepted  with 
entire  approval  by  all  the  courts,  though  the  cases  disclose 
some  divergence  of  opinion  among  them  as  to  its  proper 
application.  Some  distinctions  are  made,  which  it  is  im- 
portant to  note.  Thus,  a  distinction  is  made  (justly,  we 
think)  between  a  mere  **  error  of  judgment  *'  in  devising 
a  plan  of  construction,  for  which,  as  we  have  seen,  the  cor- 
poration is  not  liable,  and  such  a  palpable  lack  of  skill  and 
care  as  amounts  to  negligence,  in  devising  and  adopting 
the  plan  of  a  public  work."*  It  is  a  lack  of  ordinary  pru- 
dence, for  example,  amounting  to  culpable  negligence,  to 
stop  the  course  of  a  natural  waterway,  without  providing 
an  artificial  substitute  to  discharge  the  water  accustomed 

a  market-house,  the  corporation  is  any  solid  support  in  principle  is,  that 
not  bound  to  anticipate  the  occur-  for  errors  of  judgment  in  devising  a 
renoe  of  extraordinary  forces  of  na-  plan,  there  is  no  liability;  but  there 
ture,  and,  therefore,  is  not  liable  to  is  liability  where  the  lack  of  care 
one  injured  by  the  fall  of  the  house,  and  skill  in  devising  the  plan  is  so 
occasioned  by  an  unusual  and  extra-  great  as  to  constitute  negligence/' 
ordinary  wind  storm  (Florl  v.  St.  See  to  same  effect.  Rice  v.  Evans- 
Louis,  60  Mo.  341);  nor  from  the  ville,  108  Ind.  7,  S^N.  E.  139;  Evans- 
flooding  of  a  water-way  caused  by  ville  v.  Decker,  84  Ind.  326;  Cum- 
an  extraordinary  rainfall  (German  mins  v.  Seymour,  70  Ind.  401;  Sey- 
Theo.  School  v.  Dubuque,  64  la.  736;  mour  v.  Cummins,  110  Id.  148,  21 
Allen  V.  Chippewa  Falls,  52  Wis.  430;  N.  E.  540.  Substantially  the  same 
Evansville  v.  Decker,  84  Ind.  325;  distinction  was  made  in  Gould  v. 
Wright  V.  Wilmington,  02  N.  C.  Topeka,  32  Kans.  485,  4  Pac.  822; 
166).  Wilson  v.  Atlanta,  60  Ga.  473;  Chi- 
^This  distinction  is  clearly  made  cago  v.  Gallagher,  44  111.  205  [bridge 
in  several  cases  in  Indiana.  In  across  a  canal  of  less  width  than  the 
North  Vernon  v.  Voegler,  108  Ind.  street  leading  to  it,  and  without  rail- 
314,  2  N.  E.  821,  by  an  improvement  ings].  See  §  274,  post,  as  to  sewers. 
in  a  city  street,  surface  water  was  DeBaker  v.  Sotuhem  California  Ry. 
set  back  and  overflowed  plaintiff's  Co.,  supra;  Louisville  v.  Norris,  111 
lota.  The  improvements  were  made  Ky.  003,  64  S.  W.  058,  23  Ky.  L. 
under  an  ordinance  and  a  plan  of  Hep.  1105  (lOOl);  Lewis  V.  Spring- 
the  common  council.  Held,  that  fleld,  142  Mo.  App.  84,  125  S.  W. 
the  corporation  was  liable.  Elliott,  824  (lOlO). 
J.,  said :     "  The  only  rule  that  has 
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to  flow  through  it ;  "'^  or  to  plan  a  bridge  to  be  built  of 
timbers  so  slight  that  they  would  give  way  beneath  the 
tread  of  a  child  or  horse,"®  or  with  a  span  so  narrow  as 
not  to  allow  the  free  flow  of  water  in  times  of  ordinary 
freshets ;  "^  or  to  build  a  road  on  a  high  embankment  with- 
out guard  or  barrier  "*  or  a  sidewalk  of  a  dangerously 

'"Indianapolis  v.  Huffer,  30  Ind.  not    have    occurred   if    he    had    not. 

235;    Helena  v.  Thompson,  29  Ark.  raised  the  dam  or  built  the  wall. 

569.    See  cases  under  §  274.  ""  Maxim  v.  Champion,  50  Hun,  88, 

"•It  is  negligence  to  construct  a  4  N.  Y.  Supp.  515;  Wood  v.  Gilboa, 

road  or   bridge   of   a   poor   kind   of  76   Hun,   175,  27   N.  Y.   Supp.   586, 

material,   not  likely  to  endure  the  distinguishing  cases  cited  in  note  U 

weather    (Townsend  v.  Susquehanna  §  271,  ante.     See  §  275,  poeU     On 

Tump.  Co.,  6  Johns.  90;   People  v.  one  side  of  a  city  street  was  a  high 

Waterford,  etc.  Tump.  Co.,  2  Keyes,  embankment,  without    rails,  guards^ 

327;    Howard    County    v.    Legg,    93  or  lights;    plaintiff's   carriage   over- 

Ind.  523,  11  N.  £.  612,  or  of  a  width  turning  he   was  precipitated    down 

unsafe    or    inconvenient    for    travel  the  embankment  and  injured.    Held, 

(Wilson  V.  Susquehanna  Turnp.  Co.,  that  where  a  street  as  planned  was< 

21   Barb.  68;   Aldrich  v.  Pelham,   1  so  manifestly  dangerous  that  a  court. 

Gray,  510) ;  depending  upon  its  loca-  upon  the  faots,  could  say,  as  matter- 

tion,  and  the  business  to  which  it  will  of  law,  it  was  dangerous  and  unsafe, 

be  principally  appropriated   (Fowler  the   city  was   liable;    but  where   it. 

V.    Mott,    19    Barb.    204).    Unsafe  would   be   so   doubtful   whether   the 

bridge     (McDonald    v.    Duluth,    93  street  as  planned  was  dangerous  or 

Minn.  206,  100  N.  W.  1102   (1904).  unsafe  or  not,  that  different  minds 

Though  the  plan  of  improvement  is  might    entertain    different    opinions 

confided  to  the  discretion  of  a  mu-  with  respeot  thereto,  the  benefit  of 

nicipality,  it  must  not  be  palpably  the  doubt  might  properly  be  given 

dangerous,   or   such   as   indicates   a  to  the  city,  and  it  should  not  be  held 

disregard  of  the  safety  of  those  lia-  liable    (Gould  v.  Topeka,  32   Kans.. 

ble  to  be  affected    (Hasfelin  v.  Mc-  485,  4  Pac.  822;  Blyhl  v.  Waterville,. 

Donald,  96  App.  Div.  213,  89  N.  Y.  67  Minn.   115,  58  N.  W.  817   [side- 

Supp.  396).  walk];  Sawyer  v.  Newburyport,  157 

"^Riddle  v.  Delaware  County,  156  Mass.  430,  32  N.  E.  653  [defect  in 
Pa.  St.  643,  27  Atl.  569.  In  that  original  construction,  question  for* 
ORse  a  mill  owner  had  raised  his  the  jury]).  A  charge  that,  if  the- 
dam  and  erected  a  stone  wall  in  the  jury  found  that  the  sidewalk,  as. 
stream.  Held,  the  county,  in  erect-  originally  constructed,  was  danger- 
ing  a  bridge  across  the  stream,  was  ous  to  persons  who  used  it,  that  a 
bound  to  provide  for  the  then  exist-  person  of  ordinary  care  and  pru- 
ing  conditions;  and  if  a  larger  span  dence  would  not  liave  so  constructed 
in  the  bridge  would  have  obviated  it,  they  would  be  justified  in  finding 
the  flooding  of  plaintiff's  property,  the  walk  originally  negligently  con- 
he  was  entitled  to  recover  for  the  structed,  held,  correct  (Kendall  v.. 
injury,  though  such   flooding  would  Albia,   73   la.  241,  34  N.   W,   883). 
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steep  grade,  not  required  by  the  natural  lay  of  the  land."* 
If  the  work,  as  planned  and  ordered,  is  so  manifestly 
dangerous  that  a  court  can  say,  upon  the  facts,  as  matter 
of  law,  that  it  was  dangerous  and  unsafe  for  travel  or 
otherwise  a  cause  of  injury,  the  city  will  be  liable  for  the 
consequence  of  executing  it."''  This  would  be  not  an 
**  error  of  judgment, '*  but  neglect  to  use  ordinary  care 
and  prudence,  and  the  corporation  should  not  be  allowed 
to  excuse  itself  for  the  consequences  of  its  fault,  on  the 
pretense  of  a  judicial  discretion  in  the  adoption  of  the 

The  real  ground  of  recovery  in  these  possibility  of  escape,  and  thereby  in- 
cases was  not  so  much  the  defects  in  jure  adjacent  property  (Lacour  v. 
the  original  plan,  as  failure  to  cor-  New  York,  3  Duer,  406) ;  s.  P.,  Ken- 
rect  them  after  they  were  discov-  sington  v.  Wood,  10  Pa.  St.  93; 
ered.  Plagg  v.  Worcester,    13   Gray,  601; 

"•Clemence  v.  Auburn,  66  N.  Y.  Welsh    v.    Rutland,     66    Vt.    228; 

334;    Granger   v.    Seneca    Falls,    45  Hitchins  v.  Frostburg,  68  Md.   100^ 

Hun,  60.  11  Atl.  826;  Nevins  v.  Peoria,  41  III. 

^In  Weightman  v.  Washington,  1  502;  Beatrice  v.  Leary,  45  Neb.  149, 
Black,.  39,  the  plan  for  a  bridge  was  63  N.  W.  370;  DeBaker  v.  Southern 
essentially  and  radically  defective,  Cal.  R.  Co.,  106  Cal.  257,  39  Pac.  610; 
and  at  the  time  of  the  falling  of  the  Stanford  v.  San  Francisco,  111  Cal. 
bridge  its  braces  were  broken  and  196,  43  Pac.  605.  Palpably  defect- 
some  of  the  wedges  had  fallen  out,  ive  (DeBaker  v.  Southern  California, 
and  the  bridge  was  loose  and  shook  Ry.  Co.,  supra;  Louisville  v.  Norris, 
greatly  when  carriages  passed  over  9upra).  Necessarily  injurious  (Defer 
it  Held,  the  corporation  was  liable  v.  Detroit,  67  Mich.  346,  34  N.  W. 
for  injuries  sustained  by  the  falling  680  (1887).  "For  a  direct  invasion 
of  the  bridge.  A  city  which  so  con-  of  one's  right  of  property,  even 
structa  the  doors  of  an  engine  house  though  contemplated  by,  or  neces- 
that  they  open  outward  with  springs,  sarily  resulting  from,  the  plan 
is  liable  for  injuries  resulting  if  the  adopted,  an  action  will  lie;  it  would 
necessary  operation  of  the  doors  was  be  taking  private  property  for  public 
dangerous  to  persons  passing  on  the  use  without  compensation"  (Tate  v. 
sidewalk,  though  ordinary  care  was  St.  Paul,  56  Minn.  527,  68  N.  W. 
used  by  the  employees  (Kies  v.  Erie,  158,  45  Am.  St.  Rep.  501  (1893). 
169  Pa.  St.  598,  32  Atl.  621).  It  is  But  the  mere  fact  that  a  safer  place 
negligence  to  grade  two  streets  which  might  have  been  devised  will  not 
run  at  right  angles  with  each  other  render  the  city  liable  (Conlon  v.  St. 
without  providing  for  the  comple-  Paul,  70  Minn.  216,  72  N.  W.  1073 
tion  of  one  before  the  other,  if  the  (1897).  See  Stone  v.  Seattle,  30 
result  of  so  doing  is  neceaaarily  to  Wash.  65,  70  Pac  249,  67  L.  R.  A. 
cause  the  excavation  in  one  of  them  263  (1903);  Roney  v.  Des  Moines, 
to  be  ttlled  with  water  during  the  130  N.  W.  (la.)  396  (1911);  Cov- 
prosecution     of   the   work,    without  ington    v.    Bollwinckle,    121    S.    W. 
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plan  and  the  selection  of  materials.  We  quite  agree  that 
such  cases  do  not  come  within  the  rule  stated.  There  is 
in  such  cases  no  question  of  the  breach  of  a  purely  dis- 
cretionary duty;  the  duty  neglected  was  executive  and 
ministerial,  and  the  liability  of  the  corporation  for  the 
consequences  of  such  neglect  rests  upon  the  same  prin- 
ciple as  that  under  which  individuals  are  made  liable  for 
the  acts  of  themselves  and  their  servants  in  the  perform- 
ance of  a  similar  duty. 

§  273.  [Consolidated  with  §  272.] 

§  274.  Planning  inefficient  or.  injurious  drainage.  —  In 

applying  the  rule  of  corporate  non-liability  for  injuries 
caused  by  drains  or  sewers,  constructed  on  a  faulty  plan 
as  to  size,  level,  location  or  other  detail,  a  distinction  is 
made  between  sewers  designed  merely  to  collect  and  carry 
off  surface  water  from  streets  and  public  places,  and 
artificial  channels  planned  as  substitutes  for  natural 
watercourses.  No  duty  rests  upon  the  corporation,  at 
common  law,  to  drain  surface  water  from  its  streets  and 
public  places,"^  much  less  from  abutting  private  lands ;  "* 

(Ky.)   664  (1900).    See  also  Breoh-  Ferry,  84  Hun,  274,  32  N.  Y.  Supp. 

man  v.  Covington,  143  Ky.  444,  136  371).     See  St.  Paul,  etc.  R.  Co.  v. 

S,  W.  865   (1911).  Duluth,  56  Minn.  494;   s.  P.,  Byrne 

"»Lynchv.New  York,  76  N.  Y.  60;  v.    Farmington,    64    Conn.    367,    30 

Gould  V.  Booth,  66  Id.  62;  Acker  v.  Atl.   138;    Waters  v.   Bay  View,  61 

New  Castle,  48  Hun,  312.    The  grad-  Wis.   642;    Hoyt  v.   Hudson,  27   Id* 

ing  and  paving  of  streets  prevented  656;    Champion  v.  Crandon,   84  Id* 

the   absorption  of  rain,  which  was  405;  Montioello  v.  Fox,  3  Ind.  App. 

consequently   discharged    on   adjoin-  481,    28    N.    E.    1025;    Kearney    ▼• 

ing  land  in  greater  quantities  than  Themanson,  48  Neb.  74,  66  N.  W. 

it  would  otherwise  have  been.    Held,  906;    Bush    v.    Portland,    19    Ore. 

that  as  the  municipality  could  not  45,  23  Pac.  667.    ''The  construction 

be  compelled  to  construct  drains  to  of  sewers   and   drains   to   carry  off 

dispose  of  surface  water,  it  was  not  merely  surface  water  is  purely  dis- 

liable  (Anchor  Brewing  Co.  v.  Dobbs  cretionary  with  a  city.    It  may  oon- 


*"  Mills  V.  Brooklyn,  32  N.  Y.  489;  v.  Minnneapolis,  32  Minn.  319; 
St.  Paul,  etc.  R.  Co.  v.  Duluth,  56  Evansville  v.  Decker,  84  Ind.  325, 
Minn.  494,  58  N.  W.  159 ;  Henderson   and  cases  cited. 
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but  when  such  a  duty  is  assumed,  or  is  imposed,  without 
the  plans  or  details  of  the  work  being  prescribed,  all 
courts  agree  that,  in  deciding  upon  the  size  and  other 
details  of  a  sewer,  the  corporation  acts  gi^a^i-judicially, 
and  hence  is  not  liable,  in  the  absence  of  bad  faith,  for  an 
error  of  judgment,  though  the  work,  as  planned,  turns 
out  to  be  inefficient,  under  circumstances  which  could  not 
reasonably  be  anticipated."'  The  adoption,  however,  of 
a  plan  which  does  not  provide  proper  means  of  escape  for 
the  water,  so  that  it  sets  back  upon,  or  overflows,  adjacent 

stmct  them  or  not  at  its  option"  never  been  built    (lb.;   see  Simpson 

(per  Valentine,  J.,  Atchison  v.  Chal-  v.   Keokuk,   34  la.   568).     Compare 

liss,  9  Kans.  603 ),  or  discontinue  and  Sample    v.   Vicksburg,    62   Miss.    63 

abandon    them,    at    discretion,    pro-  [city  liable  for  disconnecting  plain- 

▼ided  individuals  are  left  thereby  in  tiff's  drain  with  public  sewer], 
no  worse  condition  than  if  they  had 


"*  Johnson  v.  District  of  Columbia,  Mich.  435;  Allen  v.  Chippewa  Falls, 
118  U.  S.  19,  6  S.  Ct.  923  [overflow  62  Wis.  430,  9  N.  W.  284;  Damour 
of  sewer  of  inadequate  size] ;  Wilson  v.  Lyons,  44  la.  276 ;  German 
V.  New  York,  1  Den.  595,  598 ;  Mills  Theo.  School  v.  Dubuque,  64  Id.  736, 
v.  Brooklyn,  32  N.  Y.  489  [water  17  N.  W.  153  [location  of  sewer 
set  back  in  sewer] ;  Watson  v.  draining  a  ravine] ;  Wicks  v.  De- 
Kingston,  114  N.  Y.  88,  21  N.  E.  Witt,  54  la,  13(V,  6  N.  W.  176 
102;  Garratt  v.  Canandaigua,  135  [location  of  ditch];  Thompson  v. 
X.  Y.  436,  32  N.  E.  142;  Merrifield  Polk  County,  38  Minn.  130,  36  N.  W. 
V.  Worcester,  110  Mass.  216;  Buck-  267;  Little  Rock  v.  Willis,  27  Ark. 
ley  V.  New  Bedford,  155  Id.  64,  29  572;  Atchis<m  v.  Challiss,  9  Kans. 
X.  E.  201;  Darling  v.  Bangor,  68  603;  Kearney  v.  Tboemanson,  25 
Me.  106;  Attwood  v.  Bangor,  83  Id.  Neb.  147,  41  N.  W.  115;  Denver  v. 
582,  22  Atl.  466  [locating  sewer];  Capelli,  4  Colo.  25;  Los  Angeles 
Diamond  Match  Co.  v.  New  Haven,  Ometery  Ass'n  v.  Los  Angeles,  103 
65  Conn.  510^  13  Atl.  409  [mistake  Cal.  461,  37  Pac.  375;  Hoyt  v.  Dan- 
of  engineer] ;  Collins  V.  Philadelphia,  bury,  69  Conn.  341,  37  Atl.  1051; 
93Pa.  St.  272;  Fair  v.  Philadelphia,  Ely  v.  St.  Louis,  181  Mo.  723,  81 
88  Id.  30»;  Carr  v.  Northern  Lib-  S.  W.  168  (1904);  Clay  City  v.  Ab- 
erties,  35  Id.  324;  Bear  v.  Allentown,  ner,  26  Ky.  L.  Rep.  602,  82  S.  W. 
148  Pa.  St.  80,  23  Atl.  1062;  Har-  276  (1904);  Wright  v.  Lancaster, 
rigan  v.  Wilmington  (Del.),  12  Atl.  203  Pa.  St.  276,  52  Atl.  245  (1902) ; 
779  [sewer  not  grossly  inadequate] ;  McCourt  v.  Covington,  143  Ky.  484, 
Weis  V.  Madison,  75  Ind.  241;  Rice  136  S.  W.  910  (1911) ;  Owen  v.  New 
V.  Evansville,  108  Id.  7,  9  N.  E.  139;  York,  141  App.  Div.  217,  126  N.  Y. 
Peru  V.  Brown,  10  Ind.  App.  597;  Supp.  38. 
88  N.  E.  223;  Dermont  v.  Detroit,  4 
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lands,  under  ordinary  conditions,  or  one  which  provides 
for  the  discharge  of  the  water  directly  upon  another's 
premises,"*  is  a  clear  abuse  of  discretion,  and,  under  the 


Ui  « 


'A  municipal  corporation  has  no  ton  v.  Chattanooga,  17  Lea,  73&; 
greater  right  than  an  invidiual  to  Eufaula  v.  Simmons,  86  Ala.  515,  6 
collect  the  surface  water  of  its  lands  So.  47;  Jacksonville  v.  Lambert,  G2 
•or  streets  into  an  artificial  channel  III.  519;  Aurora  v.  Heed,  57  Id.  29; 
and  discharge  it  upon  the  lands  of  Elgin  v.  Kimball,  90  Id.  356;  Craw- 
another"  (per  Andrews,  J.,  Noonan  fordsville  v.  Bond,  96  Ind.  236; 
V.Albany,  79  N.  Y.  470).  "The  cases  Evansville  v.  Decker,  84  Id.  325; 
to  the  effect  that  a  municipal  corpo-  Templeton  v.  Voshloe,  72  Id.  134; 
ration  is  not  liable  for  an  omission  Schlichter  v.  Phillipy,  67  Id.  201 , 
to  supply  drainage  or  sewerage  do  Buford  v.  Grand  Rapids,  53  Mich, 
not  apply  to  a  case  where  the  neces-  98;  Ashley  v.  Port  Huron,  35  Id. 
sity  for  the  drainage  or  outlet  is  296;  Defer  v.  Detroit,  67  Id.  346,  34 
<;aused  by  the  act  of  the  corporation  N.  W.  680;  Rice  v.  Flint,  67  Mich, 
itself"  (Byrnes  v.  Cohoes,  67  N.  Y.  401,  34  N.  W.  719;  Schroeder  v. 
204).  To  the  same  effect,  Baltimore,  Baraboo,  93  Wis.  95,  67  N.  W.  27; 
etc.  R.  Co.  V.  Fifth  Baptist  Ch.,  Follmann  v.  M&nkato,  45  Minn.  45-7, 
108  U.  S.  317,  2  S.  Ct.  719;  Stoddard  48  N.  W.  192;  Stoehr  v.  St.  Paul, 
V.  Saratoga  Springs,  127  N.  Y.  261,  54  Minn.  549,  56  N.  W.  250;  Da- 
27  N.  E.  1030;  Chapman  v.  Roches-  mour  v.  Lyons,  44  la.  276;  Fos- 
ter, 110  N.  Y.  273,  18  N.  E.  88  [dis-  ter  v.  St.  Louis,  71  Mo.  167;  Imler 
charging  water  and  sewage  into  v.  Springfield,  55  Id.  119;  Schatt^ 
stream] ;  Clark  v.  Rochester,  43  Hun,  ner  v.  Kansas  City,  53  Id.  162;  Sax- 
271  [diverting  surface  water  from  ton  v.  St.  Joseph,  60  Id.-  153;  Weg- 
natural  channel] ;  Beach  v.  Elmira,  mann  v.  Jefferson  City,  61  Id.  55; 
22  Id.  158;  Basteble  v.  Syracuse,  Rychlicki  v.  St.  Louis,  98  Mo.  497, 
8  Hun,  587,  appeal  dismissed,  72  11  S.  W.  lOOl;  Edmondson  v.  Mo- 
N.  Y.  64;  Gillett  v.  Kinderhook,  77  berly,  98  Mo.  523,  11  S.  W.  990; 
Hun,  604,  28  N.  Y.  Supp.  1044;  Am  v.  Kansas  City,  14  Fed.  236. 
Daggett  v.  Cohoes,  54  Hun,  639,  Where,  owing  to  the  natural  confor- 
fnem.;  7  N.  Y.  Supp.  882;  Hooker  v.  mation  of  the  country,  surface  water 
Rochester,  37  Hun,  181 ;  Donohue  has  formed  for  itself  a  definite  chan- 
v.  New  York,  3  Daly,  65;  Lewen-  nel,  in  which  it  is  accustomed  to 
thai  V.  New  York,  61  Barb.  511;  flow,  a  city  is  bound  to  build  cul- 
Kavanagh  v.  Brooklyn,  38  Id.  234;  verts,  sufficient  to  discharge  the  or- 
Haskell  v.  New  Bedford,  108  Mass.  dinary  flow  of  water,  in  grading 
208;  Manning  v.  Lowell,  130  Id.  21;  streets  (Los  Angeles  Cemetery  Ass'n 
Collins  V.  Waltham,  151  Id.  196,  v.  Los  Angeles,  103  Cal.  461,  37  Pac 
24  N.  E.  327;  Bohan  v.  Avoca,  375;  Lehn  v.  San  Francisco,  66  Cal. 
154  Pa.  St.  404,  26  Atl.  604;  West  76).  Compare  Rice  v.  Evansville, 
Orange  v.  Field,  37  N.  J.  Eq.  600;  108  Ind.  7,  9  N.  E.  139,  where  it  was 
Elliott  v.  Oil  City,  129  Pa.  St.  570,  held  that  the  court  would  not  say, 
18  Atl.  553.  See  Frostburg  v.  Dufty,  as  matter  of  law,  that  a  sewer  was 
70  Md.  47,  16  Atl.  642;  Smith  inadequate  in  size  to  carry  off  sur- 
V.  Alexandria,.  33  Gratt.  208;   Bur-  face     water,     occasionally     runninsr 
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rule  already  stated,  the  corporation  is  liable  for  damages 
caused  by  a  work  built  upon  such  a  necessarily  defective 
plan.    In  diverting  a  natural  watercourse,  or  confining 

and  carrying  off  its  waters  in  an  artificial  channel,  as  a 

through  a  ravine,  not  a  natural  ity  to  carry  off  all  its  waters,  was 
watercourse.  Thus,  where  a  culvert  a  mere  want  of  judgment,  and  hence 
constructed  for  the  purpose  of  carry-  the  city  was  not  liable  for  an  over- 
ing  off  the  water  of  a  natural  stream  flow  of  the  creek,  after  a  heavy  rain 
which  had  been  the  outlet  of  the  (Collins  v.  Philadelphia,  93  Pa.  St. 
surface  water  of  a  portion  of  the  272).  There  is  some  diversity  of 
city,  was  of  such  insufficient  capac-  opinion  as  to  whether  it  is  a  justifi- 
ity  and  so  otherwise  negligently  con-  cation  for  causing  surface  water  to 
structed  that,  on  the  occurrence  of  be  caat  upon  an  adjacent  owner's 
a  freshet,  it  failed  to  discharge  the  land,  that  such  was  the  effect  of  an 
waters,  so  that  they  are  set  back  authorized  raising  of  the  grade  of  a 
upon  adjacent  premises,  held  that  the  street,  and  as  to  whether  the  city  in 
city  was  liable  for  the  injuries  such  a  case  was  bound  to  make  some 
thereby  caused  (Rochester  White  provision  for  carrying  off  the  surface 
Lead  Co.  ▼.  Rochester,  3  N.  Y.  463) ;  water,  so  as  to  prevent  the  flooding 
B.  p.,  Boston  Belting  Co.  v.  Boston,  of  abutting  land,  and  whether,  fail- 
149  Mass.  44,  20  X.  £.  320;  Manning  ing  to  do  so,  it  is  liable  for  injuries 
v.  Lowell,  130  Id.  21;  Morse  v.  Wor-  so  caused.  It  was  held  so  boimd  in 
cester,  139  Id.  389;  Stanchfleld  v.  Dixon  v.  Baker,  65  111.  518;  Nevins 
Kewton,  142  Id.  110;  Crawfordsville  v.  Peoria,  41  Id.  502;  Elgin  v.  Kim- 
V.  Bond,  96  Ind.  236;  McCIure  v.  ball,  90  Id.  356;  Crawfordsville  v. 
Red  Wing,  28  Minn.  186;  Blakely  v.  Bond,  96  Ind.  236;  North  Vernon  v. 
Devine,  36  Id.  63,  29  N.  W.  342;  Voegler,  89  Id.  77;  La  Fayette  v. 
Pye  V.  Mankato,  36  Id.  373,  31 N.  W.  Nagle,  113  Id.  425,  16  N.  E.  1; 
863;  Barnes  v.  Hannibal,  71  Mo.  Quincey  v.  Jones,  76  111.  231; 
449;  Weis  v.  Madison,  75  Ind.  241;  O'Brien  v.  St.  Paul,  26  Minn.  331; 
Gillisonv.  Charleston,  16  W.Va.  282;  Imler  v.  Springfield,  55  Mo.  119; 
Helena  v.  Thompson,  20  Ark.  669;  Sheehy  v.  Kansas  City  R.  Co.,  94  Id. 
Spelman  v.  Portage,  41  Wis.  144;  574,  7  S.  W.  579;  Schattner  v.  Kan- 
Van  Pelt  V.  Davenport,  42  la.  308;  sas  City,  53  Id.  162;  Burton  v.  Chat- 
Damour  V.  Lyons,  44  Id.  276;  Powers  tanooga,  7  Lea  (Tenn.l,  739;  Mont- 
V.  Council  Bluffs,  50  Id.  201;  Bea-  gomery  v.  Townsend,  84  Ala.  478,  4 
trice  V.  Leary,  45  Neb.  149,  63  N.  W.  So.  780.  For  the  Ohio  rule,  see  Cin- 
370;  Spangler  v.  San  Francisco,  84  cinnati  v.  Penny,  21  Ohio  St.  490; 
Cal.  12,  17,  23  Pac  1001  [temporary  Youngstown  v.  Moore,  30  Id.  133; 
dam  to  divert  water  course,  while  McCombs  v.  Akron,  15  Ohio,  471, 
building  sewer,  caused  flooding  of  18  Id.  229;  Rhodes  v.  Cleveland, 
adjoining  lands  during  unusual  10  Ohio,  159,  approved,  Keating  v. 
storm].  It  has  been  held  in  Penn-  Cincinnati,  38  Ohio  St.  141.  But  the 
sylvania,  however,  that  a  munici-  great  body  of  authority  is  in  accord- 
pality's  failure  to  construct  a  sewer  ance  with  the  rule  that  the  flooding 
along  the  bed  of  a  creek  (under  stat-  of  the  abutting  land  in  such  cases  is 
Qtory  authority)  of  sufficient  capac-  proximately    owing    to   the    owner's 

[Law  op  Neo.    Vol.  I  —  49] 
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substitute  therefor,  the  corporation  cannot  escape  liability 
for  the  consequences  of  the  work  as  planned  on  the  plea 

the  plan  was  faulty  through  an  error  of  judgment.    It  is 
bound  to  use  reasonable  care  and  skill  in  planning  as  weU 

failure  to  raise  his  land  to  the  grade  legal ;  otherwise  the  city  is  liable  for 

of  the  street,  and  that,  providing  the  damages  caused  (Meinzer  v.  Racine, 

work  of  grading  is  done  with  reason-  70  Wis.  561,  36  X.  W.  260).    Where,, 

able   care   and   skill,   the   owner   is  by  grading  its  streets  a  city  carries 

without  remedy.     The  city  has  the  water  into  a  stream  which  did  not 

right  to  presume  that  the  abutting  flow  there  naturally,  the  injury  of 

owner   will    bring   his   premises    to  the  owner  of  property  lower  down 

grade,  and  thus  protect  himaelf  from  the  stream  by  increased  flow  of  water 

overflow   (West  Orange  v.  Field,  37  may    be    recoverable     (McBride    v. 

N.  J.  £q.  600;  Miller  v.  Morristown,  Akron,   12  Ohio  Sup.  Ct.  Rep.  610» 

47  Id.  62,  20  Atl.  61;   Qarddner  v.  6  Ohio  C.  D  739    (1894).     And  so 

Johnston,  16  R.  I.  94,  12  Atl.  888;  when    the    effect    of    such    improve- 

Gllpatrick  V.  Biddeford,  86  Me.  534,  ment  is  to  cast  surface  water  in  a 

30  Atl.   99;    Allentown  v.  Kramer,  body  on  private  property  (Larrabee 

73  Pa.  St.  406;  Magarity  v.  Wilmdng-  v.  Town  of  Hoverdale,  131  Cal.  96„ 

ton,  6  Del.  530;  Cumberland  v.  Wil-  63   Pac.   143    (1900);    City  of  Val- 

lison,  50  Md.  138;  Alden  v.  Minne-  paraiso  v.  Spaeth,   166  Ind.   14,  76 

apolis,  24  Minn.  254;  Henderson  v.  N.   £.  514    (1905).     But  not  when 

Minneapolis,  32  Id.  319;  Freburg  v.  the  effect  is  caused  by  a  mistake  of 

Davenport,   63    la.    119>;    Morris   v.  the    city    engineer    in    grading    the 

Council  Bluffs,  67  Id.  343;  Stewart  street  above  the  height  fixed  by  the 

V.  Clinton,  79  Mo.  603;    Patoka  v.  city  (Sievers  v.  City  and  County  of 

Hopkins,  131  Ind.  142,  30  N.  E.  896;  San  Francisco,  115  Cal.  648,  47  Pac. 

Kokomo  V.  Mahan,  lOOId.  242;  Weis  687,   56  Am.   St  Rep.    153    (1897). 

V.  Madison,  75  Id.  241;  Princeton  v.  Where  the  city  is  a  riparian  owner 

Gieske,  93  Id.  102;  Fuller  v.  Atlanta,  it    has    no    right    to    diminish    the 

66  Ga.  80;  White  v.  Yazoo  City,  27  amount  of  water  to  the  injury  of 

Miss.   357;    Herring  v.   District   of  lower  riparian  owners  though  used 

Columbia,  3  Mackey   [D.  C],  572;  for   municipal    purposes    (Londsdale 

Champion  v.  Crandon,  84  Wis.  406,  Co.  v.  CJity  of  Woonsocket,  25  R.  I. 

54  N.  W.  775 ;   Beatrice  v.  Knight,  428,  56  Atl.  448  ( 1903 ) .    A  city  has 

45  Neb.  546,  63  N.  W.  838;  Thibo-  no  more  right  to  pollute  a  stream 

daux    ▼.    Thibodauz,    46    La.    Ann.  than    a    private    person    (Little    v. 

1528,  16  So.  450).     See  cases  cited  Town  of  Lenoir,  151  N.  C.  415,  66 

in   §   283,   po8t.     The   rule  of  non-  S.  E.  337    (1900).     Where  the  un- 

liability  is  well  settled  in  New  York  derground     percolating    water    was 

(Watson  V,  Kingston,  114  N.  Y.  88,  drawn   by   the    pumps    of   the    city 

aff'g  43  Hun,  367,  and  cases  cited),  through  a  large  area,  reducing  the 

See  Betts  v.   Gloversville,  56  Hun,  water    level    and    destroying    avail- 

639,  mem.;  8  N.  Y.  Supp.  79Ck    The  ability  of  the  land  for  agrieultaral 

«»rdinanoe   authorizing   the    grading  purpoees;  held  that  the  owners  were 

must   conform   to  the   requirements  entitled    to    recover    their    damage 

of  the  charter  to  make  such  grading  (Forfoell  ▼.  City  of  New  York,  164 
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as  constmcting  such  new  channel.  If  it  is  insufficient  in 
size  or  otherwise  faulty,  so  that  the  water  is  set  back,  or 
is  otherwise  made  a  cause  of  injury  to  another,  the  cor- 
poration is  liable,  not  for  diverting  the  course  of  the 
stream  (if  authorized  to  do  so),  but  for  a  failure  to  use 
ordinary  care  and  skill  in  the  construction  of  the  sewer. 
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§  275.  Duty  to  remedy  defects  in  plan.  —  It  is  well  * 
settled  that  when  a  public  work,  as  planned,  is  found  to 
result  in  direct  and  physical  injury  to  the  property  of 
another,  which,  from  its  nature,  is  liable  to  be  repeated 

N.  Y.  622,  6S  N.  £.  644,  51  L.  R.  A.  ( Finley  v.  City  of  Kendallville,  90 
605,  79  Am.  St  Rep.  666  (1900).  K.  E.  (Ind.  App.)  1089  (1910). 
C^ity  held  liable  for  diverting  sur-  City  is  liable  for  injurious  conse- 
faoe  water  by  paving  its  streets  and  quences  where  it  appears  no  plan 
not  providing  sufficient  outlets  (City  was  adopted  (Hodges  v.  Waterloo, 
of  Houston  V.  Hutcheson,  3»  Tex.  109  la.  444,  80  N.  W.  623  (1889); 
App.  337,  81  S.  W.  861  (1904).  See  Smith  v.  Yankton,  23  S.  D.  362,  121 
Aicher  v.  City  of  Denver,  10  Colo.  N.  W.  818  (1910). 
App.  413,  52  Pac.  86  (1897).  Mere  ^Alexander  v.  Milwaukee,  16 
inadequacy  of  sewer  carrying  off  Wis.  264;  Atwater  ▼.  Canandaigua, 
surface  water  presents  no  ground  of  124  N.  Y.  602,  27  X.  E.  385  [dam 
liability  (Bealafeld  v.  Burrough  of  across  outlet  of  lake];  see  Pettigrew 
Verona,  188  Pa.  St.  627,  41  Atl.  651  v.  Evansville,  25  Wis.  223;  Pumpelly 
(1898).  The  city  is  not  liable  where  v.  Green  Bay  Co.,  13  Wall.  166; 
the  effect  of  grading  its  streets  is  Barton  v.  Syracuse,  37  Barb.  292; 
to  stop  the  flow  of  water  on  the  Dayton  v.  Pease,  4  Ohio  St.  80;  Del- 
property  of  an  adjacent  owner  monioo  v.  New  York,  1  Sandf.  222; 
(Lampe  v.  City  and  County  of  Sen  Smith  v.  Milwaukee,  18  Wis.  69, 
Francisco,  124  Cal.  646,  57  Pac  461,  and  oases  cited  under  §  272,  ante, 
lOOl  (1899).  City  is  liable  for  dam-  In  diverting  a  natural  water-course 
age  caused  by  the  choking  of  a  sewer  the  city  is  bound  to  use  ordinary 
for  want  of  ordinary  care  {City  of  skill  and  care  (Boston  Belting  Co. 
Richmond  v.  Wood,  63  S.  E.  (Va.)  v.  City  of  Boston,  183  Mass.  254,  67 
449  (1909).  Where  the  trial  court  N.  E.  428  (1903).  A  city  le  liable 
interlined  in  an  instruction  the  for  overflow  caused  by  converting  a 
words  ''and  not  an  ordinary  flood  natural  stream  into  an  open  sewer 
such  as  might  be  expected  in  this  to  the  damage  of  the  owner  of  pri- 
locality  and  climate;  "  held,  they  vate  property  ((yDonnell  v.  Syra- 
were  proper  (Id.).  Since  the  dty  cuse,  184  N.  Y.  1,  76  N.  E.  738,  3 
was  under  no  obligation  to  drain  L.  R.  A.  (N.  S.)  1063,  112  Am.  St. 
the  surface  water  from  plaintiff's  Rep.  558  (1906).  Li«ble  only  for 
premises  it  is  not  liable  for  discon-  negligence  or  unskillfulness  in  doing 
tinning  the  drain  where  it  left  him  the  work  (Cooper  v.  City  of  Cedar 
in  no  worse  condition  than  at  first  Rapids,  112  la.  267,  83  N.  W.  1060 


§   275]  MUNICIPAJL  C0BP0RATI0N8.  772 

and  continuous,  but  is  remediable  by  the  adoption  of  pru- 
dential measures,  the  corporation  is  liable  for  such  dam- 
ages as  occur  in  consequence  of  the  continuance  of  the 
original  cause,  after  notice,  and  an  omission  to  remedy  the 
evil."*  The  immunity  from  liability  for  the  consequences 
following  the  exercise  of  judicial  or  discretionary  power 
by  a  municipal  corporation  presupposes  that  the  act  per- 
formed may,  in  some  manner,  be  lawfully  exercised;  but 
the  legislature  cannot  sanction,  and  the  statute  is  no  pro- 
tection for,  an  invasion  of  individual  rights^ 


127 


( 1900) ;    Miller  &  Meys  v.   City  of  in  planning  a  bridge,  a  city  is  not 

Newport  News,  101  Va.  432,  44  S.  E.  bound  to  anticipate  its  own  future 

712  (1903).  growth,  and  the  consequent  increase 

*"Seifert  v.  Brooklyn,  101  N.  Y.  of  travel  on  the  bridge,  fifty  years 

136,    4    N.    £.    321     ( distiiiguishing  thereafter,    or    to    anticipate    that 

Mills   V.    Brooklyn,   32   N.   Y.   48&;  horses  would  become   unmanageable 

Smith   v.    New    York,    66    Id.    295;  while    crossing    it,    and    that   being 

Lynch  v.  New  York,  76  Id.  60;  Wil-  properly    planned    when    built    and 

son  V.  New  York,  1  Den.  695).     In  large  enough  for  its  then  uses,  the 

that  case,  the  sewage  commissioners  failure   to   erect   a  guard   was   not 

adopted  a  system  of  drainage  over  actionable  negligence.    The  last  con- 

and  through  plaintifTs  land.    A  main  elusion   seems  to  us  erroneous.     A 

sewer  was  built  and  lateral  sewers  more     reasonable     conclusion     was 

were  connected  with  it  from  time  to  reached   in   Fleming  v.   Manchester, 

time.      Soon   after   the   main   sewer  44  Law  Times  (N.  S.)  517,  where  a 

was  completed-,  it  was  demonstrated  sewer  forty  years  after  it  had  been 

that  it  was  insufficient  to  carry  off  constructed,  during  a  violent  storm, 

all  the  sewage  flowing  into  it,  and  at  burst  under  plaintiff's  cellar.     The 

times    plaintiff's   premises   were    in-  jury  found  that  the  bursting  of  the 

undated  with  noxious  matter  driven  sewer  was  caused  by  defects  in  its 

through    the    manholes.     As    other  original     construction,    and    by    the 

lateral    sewers    were    added,    these  omission  of  defendants  to  take  rea- 

overflows  increased,  and  were  known  sonable   means   to   discover   the    de- 

to  the  municipal  officers.     Notwith-  fects.     Held,    that    the    corporation 

standing  which,  lateral  sewers  were  was   liable.      And   see   §   287,   post. 

continually  added,  and  the  nuisance  Hart    v.     City    of    Neillsville,     125 

produced  by  the  defect  in  the  orig-  Wis.  546,  104  N.  W.  699,  1  L.  R.  A. 

inal  plan  as  steadily  increased.  Held,  (N.    S.)     952     (1905);     Ahrens    v. 

the  city  was  liable  for  not  adopting  Rochester,  97  App.  Div.  480^  90  N.  Y. 

measures    to    abate    the    nuisance.  Supp.  744. 

Followed,   Munk   v.   Watertown,    67  ""Seifert  v.  Brooklyn,  supra,  per 

Hun,  261,  22  N.  Y.  Supp.  227.     In  Ruger,  C.  J.     See  Childs  v.  Boston, 

Lehigh   County  v.   Hoffort,   116   Pa.  86  Mass.  41. 
St.  119,  9  Atl.  177,  it  was  held  that 
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§  276.  Discretion  in  the  application  of  limited  funds. 
—  A  municipal  corporation  or  highway  officer,  charged 
with  the  general  duty  of  repairing  the  highways  within 
the  corporation  limits,  has  a  discretion  as  to  the  applica- 
tion of  the  means  in  hand  devoted  to  that  purpose.  If 
the  funds  are  limited  in  amount,  and  there  is  no  way  of 
obtaining  more,  there  is  no  duty  to  undertake  more  than 
they  will  complete  and  pay  for.  If  the  means  in  hand  or 
obtainable  are  insufficient  to  repair  all "®  the  highways  of 
the  town  or  all  parts  of  that  particular  highway,"'  the 
questions  whether  this  or  that  street  or  bridge,  or  this  or 
that  portion  of  a  particular  street,  requires  repair;  or 
whether  the  funds  ought  to  be  used  in  the  repair  of  one 
street  or  bridge  more  than  another,  call  for  deliberation, 
judgment  and  discretion,  in  the  exercise  of  which  good 
faith  will  be  presumed.  In  the  absence  of  a  statute  impos- 
ing an  absolute  liability,  the  town  or  officer,  as  the  case 
may  be,  is  responsible  for  the  condition  of  the  highway, 
only  to  the  extent  of  the  means  possessed,  or  obtainable, 
to  accomplish  the  task;  and  there  is  no  liability  for  the 
consequences  of  an  error  of  judgment  in  the  application 
of  such  means."® 

" Gftrlinghouse  t.  Jacobs,  29  K.  T.  the  town  (made  liable  by  statute  for 

297.  such   injuries  as  the  commissioners 

"•Monk  V.  New  Utrecht,  104  N.  Y,  were  liable  for),  was  not  liable  for 

552,  11  N.  E.  268,  per  Ruger,  C.  J.  the  want  of  a  railing  along  a  par- 

""Where  the  statute  does  not  im-  ticular  part  of  the  road  running  on 

pose  an  absolute  liability  upon  high-  an  embankment,   the   commissioners 

way  officers,  or  upon  a  town  having  not  having  sufficient  funds  to  build 

the  care  and  superintendence  of  its  it.     In  such  a  case,  held  error  to 

highways,  the  duty  to  maintain  every  charge  that  if  the  jury  found  **  that 

part  of  a  particular  highway  in  a  the  great  necessity  was  to  keep  the 

safe  condition  for  travel  is  only  com-  actual  bed  of  the  roadway  safe,  they 

nensurate  with  the  means  provided  were  right  in  spending  the  money  in 

for    that    purpose.      Hence,    where  that  way ;  but  if  you  say  that  it  was 

highway    commissioners    received    a  of   more   importance  to  guard   this 

specific  sum  of  money  to  spend  in  highway,    then    they    were    wrong.'' 

repairing  aeventy-ftve  miles  of  roads  This  would  be  leaving  to  the  jury  to 

and  bridges,  and  this  sum  was  all  find  defendants  liable  for  an  error 

spent    thereon,    and    they    had    no  of  judgment^   where  they  were  un- 

iceans  of  obtaining  more,  held,  that  able  from  want  of  means  to  repair 
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§  276a.  The  want  of  funds  as  a  defence.  —  The  want 
of  funds  and  the  lack  of  power  to  supply  them  is  a  de- 
fence "^  to  an  action  for  negligence  in  failing  to  repair 
streets,  etc.  But  the  fact  that  all  the  money  appropriated 
for  the  purpose  has  been  expended,  when  there  is  legal 
means  of  raising  more  funds  "^  or  of  compelling  improve- 
ment by  abutting  owners,  constitutes  no  defence.**'  It 
has  been  held,  however,  that  the  actual  want  of  funds,  in 
connection  with  other  circumstances,  such  as  the  tax  levy 
and  the  use  that  has  been  made  of  the  funds  thus  raised, 
may  be  given  in  evidence  to  show  diligence.^ 
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§  277.  [ConsoUdated  with  §  374.] 

§  278.  How  far  professional  advice  will  excuse  de- 
fective plan.  —  It  may  become  the  duty  of  the  municipal 
officers,  in  adopting  a  plan  of  construction,  depending,  of 
course,  upon  the  character  of  the  work,  to  consult  an 
architect,  surveyor,  or  other  person  skilled  in  such 
matters.**'^  As  a  general  rule,  the  corporation  will  be  pro- 
tected by  the  advice  of  persons  professionally  familiar 
with  the  subject,  notwithstanding  the  structure  turns  out 
to  be  radically  defective.*"   But  if  an  incompetent  person 

all  the  defective  places  in  the  high-  person,  it  was  negligence  for  coun- 

way  (Monk  v.  New  Utrecht,  supra),  cilmen   to    act   on   their   own   judg- 

"*Day  V.  Grossman,  1  Hun,  670;  ment;   they  were  bound  to  exercise 

Hover  v.  Barkhoof,  44  N.  Y.  113.  reasonable  care  in  securing  the  prep- 

"■  Whitfield  v.  Meridian,  66  Miss,  aration  of  plans  by  a  skilled  person, 

570,  6  So.  244,  14  Am.  St.  Rep.  696,  and  to  use  ordinary  care  in  seeing 

4  L.  R.  A.  834.     Compare  Monk  v.  that    such    person    used    his    skill. 

New  Utrecht,  supra.  Having  done  so,  the  city  was  not  lia- 

"•Mayfield   v.    Hughley,    135    Ky.  ble  for  a  defect  in  the  plan. 

632,  122  S.  W.  838  (lOOO*).  ""Thus,   where    road   trustees   or- 

"*  Weeks   v.   Needham,    156   Mass.  dered  a  drain  to  be  cut,  and  informed 

280,  31  N.  E.  8  (1892).  themselves  how  it  could  best  be  done. 

*"  See  Rochester  White  Lead  Co.  v.  and  took  the  opinion  of  a  competent 

Rochester,   3  N.  Y.   463.     In  Terre  surveyor  upon  the  subject,  who  said 

Haute  V.  Hudnut,   112  Ind.  542,  13  that  it  was  not  likely  to  produce  in- 

N.  E.  686,  it  was  held  that  where  the  jury  to  any  one,  it  was  held,  in  an 

character   of   a    sewer   required   the  early   English   case,   that   no   negli- 

preparation  of  a  plan  by  a  skilled  gence  could  be  imputed  to  them,  as 
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is  intrusted  with  the  work,  his  advice  is  no  justification ; 
and  although  a  competent  person  is  selected,  and  a  plan 
is  adopted  on  his  advice,  yet  if  it  becomes  apparent,  dur- 
ing the  progress  of  the  work,  that  the  plan  adopted  is 
defective,  the  corporation  is  guilty  of  negligence  if  it 
allows  the  work  to  progress  to  completion  on  that  plan.^*^ 

§  279.  Statutory  directions  as  to  plan.  —  Where  the 
plan  of  construction,  the  materials  to  be  used,  or  other 
particulars,  are  expressly  prescribed  by  statute,  such 
directions  must  be  strictly  complied  with.  Non-com- 
pliance with  the  statutory  requirement  or  departure  from 
the  plan  adopted,  is  enough  to  sustain  an  action  for  in- 
juries suffered  in  consequence  thereof,  without  proof  of 
actual  negligence.^**     It  is  no  defence  that  the  deviation 

they  did  all  that  the  statute  required  nanoe  of  the  gutter,  citj  was  not  lia- 
them  to  do  in  the  beat  manner  they  ble  for  a  structural  defect  therein, 
were  able,  and  according  to  the  best  Compare  Dayton  v.  Pease,  4  Ohio  St. 
information,  though  it  turned  out  80  [city  liable  for  fall  of  bridge 
that  they  were  mistaken  in  their  through  want  of  skill  of  city  en- 
judgment  (Sutton  V.  Clarke,  1  gineer],  and  Harrisburg  v.  Saylor, 
Harsh.  429,  6  Taunt.  29).  See  also  87  Pa.  St.  216. 
Shemmn  t.  Kortright,  52  Barb.  267.  ^  Weightman  t.  Washington,  1 
If  a  city  chooses  a  competent  en-  Black,  39.  See  §  272,  ante.  While 
gineer,  and  he,  by  error  of  judgment,  a  city  will  not  be  liable  for  mere 
makes  a  culvert  too  small,  no  negli-  inadequacy  of  culvert  if  planned  by 
genoe  on  the  part  of  the  city  is  shown  a  competent  architect,  it  will  be  lia- 
(Van  Pelt  v.  Davenport,  42  la.  306).  ble  if  after  such  inadequacy  is  dis- 
It  is  quite  otherwise  in  the  case  of  closed  it  fails  to  remedy  it  (Van 
an  individual  who  undertakes  to  Pelt  v.  Davenport,  42  la.  308). 
build  a  road  or  bridge  for  his  own  ^Wilson  v.  Susquehanna  Tump, 
profit.  He  cannot,  of  course,  relieve  Co.,  21  Barb.  68.  There  the  defend- 
himself  from  responsibility  for  de-  ant  had  failed  to  construct  its  road, 
fects  therein  on  the  the  ground  that  at  the  place  of  the  accident,  as  wide 
he  employed  a  competent  engineer  to  as  the  statute  required.  Held,  that 
build  it  (Grote  v.  Chester,  etc.  R.  "if  there  was  a  failure  on  the  part 
Co.,  2  Exch.  251 ;  Allen  v.  Hayward,  of  defendant  to  comply  with  an  ex- 
7  Q.  B.  960).  In  Rhinelander  v.  press  requirement  of  the  statute, 
Lockport,  60  Hun,  582,  mem.f  14  either  as  to  the  width  of  the  road  or 
K.  Y.  Supp.  850,  a  city's  street  gut-  as  to  the  mode  of  its  construction, 
ters  were  all  built  on  the  same  plan  and  a  person  traveling  over  it  sus- 
by  advice  of  its  surveyor.  Held,  tained  an  injury  in  consequence  of 
there  being  no  defect  in  the  mainte-  such  omission,  defendant  is  responsi- 
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better  subserves  the  convenience  of  the  public  than  the 
plan  prescribed,  or  that  the  substituted  plan  has  been 
skillfully  carried  out.^*® 

§  280.  [Consolidated  with  §  281.] 

§  281.  Liability  for  breach  of  ministerial  duties. — 

Thus  far  we  have  dealt  with  cases  arising  out  of  the 
execution  of  powers  granted  to  the  municipality  for  pub- 
Uc  governmental  purposes,  and  with  the  performance  of 
discretionary  gwa^i-judicial  duties  incident  to  such 
powers.  We  come  now  to  treat  of  that  large  class  of 
absolute  ministerial  duties  which  a  public  corporation 
owes  primarily  to  the  State,  but,  at  the  same  time,  to 
every  individual  who  is  interested  in  their  performance. 
As  already  stated,^*®  the  statute  is  the  sole  criterion  and 
measure  of  duty  owing  by  a  municipal  corporation,  regard 
being  had  not  so  much  to  the  nature  and  character  of  the 
various  powers  conferred  as  to  the  object  and  purpose  of 

ble.     In  auch  case  there  is  no  ques-  sequence   of  which   plaintiff's   prop- 

tlon  involved  of  want  of  skill  or  care  erty  was   injured.     Held,   city  waa 

on  the  part  of  the  defendant ;  "  s.  p.,  liable.    "  We  do  not  think  that,  un- 

Harlow  v.   HumistcMi,   6   Cow.    189;  der  such  circumstances,  where  there 

Dygert   v.   Schenck,   23   Wend   446;  was  a  failure  to  carry  out  the  plan 

Baltimore,  etc.  Tump.  Co.  v.  Bate-  adopted,  it  can  be  held  that  it  was  & 

loan,   68  Md.   389,   13   Atl.   54.     In  mere   exercise    of   discretion,   which 

Clemence  v.  Auburn,  66  N.  Y.  334,  exempted  the  defendant  from  liabil- 

the  common  council  had  directed  the  ity  "   ( per  Miller,  J. ) ;   s.  p.,  Pekin 

building  of  the  sidewalk,  and  one  of  v.  Newell,  26  111.  320.     But  a  city 

its  members^  in  constructing  it,  made  will  not  be  liable  where  the  injury 

an  alteration  from  the  original  plan  is  the  necessary  result  of  the  execu- 

which    was    entirely    unauthorized,  tion  of  the  powers  conferred  on  it 

The  slanting  stone  which  caused  the  (Washburn,  etc.  Mfg.  Co.  v.  Woroes- 

injury,    instead    of    being    laid    as  ter,  116  Masa  458). 

directed    by    the    common    council,  ""Hughes   v.    Providence,   etc.    R. 

was  laid  contrary  to  its  directions  by  Co.,  2  R.  I.  493.     Compare  Smith  v. 

an  alderman.     Held,  city  was  liable.  Pella,    86    la.    236,    53    N.    W.    226 

Followed,   Munk   v.   Watertown,   67  [sidewalk  laid  on  two  stringers  in- 

Hun,  261,  22  N.  Y.  Supp.  227.     In  stead  of  three,  as  required  by  ordi- 

Hardy  v.  Brook  13m,  90  N.  Y.   435,  nance], 

there  was  a  departure  from  the  plan  **"See  §  254,  ante, 
adopted  for  a  sewer  system,  in  oon- 
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the  legislature  in  conferring  them.  It  is  not  necessary,  in 
order  to  raise  a  liability  for  breach  of  duty,  that  the  stat- 
ute should  expressly,  and  in  set  terms,  impose  a  liability 
to  respond  in  damages  to  any  one  who  may  suffer  a  special 
injury  from  it.  If  the  duty  clearly  appears,  the  liability 
for  a  breach  of  it  will  be  implied.  The  acceptance,  from 
the  sovereignty,  of  a  valuable  grant  of  power,  implies  an 
agreement,  on  the  part  of  the  grantee,  to  execute  the 
power  granted,  and  to  assume  the  liability  which  such  an 
agreement  legally  implies.^"     Where  a  duty  imposed  is, 

'^The   leading  case   is  Henley  v.  ing  the  letters-patent,  bound  them- 

Lyme   Regis,  which   went  from  the  selves  to  do  these  repairs.     This  is 

Common   Pleas,  through   the  Kings  the  unquestioned  law  of  England  to 

Bench,    to  the   House   of   Lords    (5  the  present  time,  and  has  never  been 

Bing.  91,  3  Bam.  &  Ad.  77,  1  Bing.  questioned  in  the  United  States.    It 

N.  C.  222).     The  king,  by  letters-  has  been  claimed,  however,  that  this 

patent,  granted  "to  the  mayor  and  principle   of   a  contractual   relation 

bargesaes  of  Lyme  Regis,   the  bor-  between     the     donee     of     beneficial 

ough  or  town  of  that  name,  also  the  xrwers  and  privileges,  and  the  sov- 

pier,  quay,  or  cob,  with  all  liberties,  ereign  granting  them,  has  no  appli- 

profita,  etc.,  belonging  to  the  same,  cation  to  municipal  corporations  in 

and  remitted  a  part  of  their  ancient  this  country,  where  the  Legislature 

rent,  expressing  his  will  therein  that  (which  has  exclusive  power  to  create 

the   said  mayor  and  burgesses  and  municipal    or    other    corporations) 

their    successors,    all    and    singular,  may,   and   almost  always   does,   im- 

the  buildings,  banks,  seashore,  etc,  pose   duties    and   powers   upon   mu- 

within   the  said  borough,  or  there-  nicipal  corporations,  without  asking 

onto  belonging,   or   situate   between  the  consent  of  the  inhabitants   (see 

the  same  and  the  sea,  and  also  the  Berlin  v.   Gorbam,   34  N.   H.   266; 

said  pier,  etc.,  at  their  own  costs  and  Gorham  v.  Springfield,  21  Me.  58). 

charges  should  repair,  maintain  and  Indeed,  it  is  held  in  some  States  that 

support.^     All  the  courts  held  that  the  Legislature  cannot  leave  it  to  the 

the  defendants,  having  accepted  the  people  of  a  city  to  decide  whether 

charter,  became  legally  bound  to  re-  they  will  accept  a  charter  (Paterson 

pair  the  buildings,  banks,  etc.,  and  v.  Society,  etc.,  24  X.  J.  Law,  385). 

that,  as  this  obligation  was  one  which  The    subject    was    elaborately    dis- 

concemed  the  public,  an  action  on  cussed  by  Gray,   C.   J.,   in   Hill   v. 

the  ease  would  lie  against  them  for  a  Boston,  122  Mass.  344,  on  a  review 

direct   and   particular   damage   sus-  of   the    English    and    many    of    the 

tained  by   an   individual,   in   conse-  American   cases;    and   although   the 

quence  of  a  neglect  to  perform  it.  particular  case  before  the  court  was 

The  reasoning  was  that  the  things  decided  upon  quite  another  principle, 

granted  by  the  charter  were  the  con-  the   learned  judge  took  occasion  to 

sideration  for  the  repairs  to  be  made ;  remark  that,  in  the  absence  of  such 

and  that  the  corporation,  by  accept-  binding  decisions,  "we  find  it  diffi- 
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in  no  proper  sense,  for  **  public  purposes,  ^^  except  as  the 
public  derives  a  common  benefit  from  its  proper  dis- 
charge, and  there  is  nothing  in  the  statute  imposing  it 
whict  indicates  a  contrary  intention,  the  true  rule  of  con- 

cult  to  reconcile  the  view,  that  the  sideration  of  the  grant,  for  the  due 

mere     acceptance    of     a    municipal  exercise    of    the    powers,    and    the 

charter  is  to  be  considered  as  con-  proper    performance    of    the    duties 

f erring  such  a  benefit  upon  the  cor-  thus    conferred    and    imposed;    and 

poration  as  will  render  it  liable  to  where  a   public  body  is  clothed  by 

private    action    for    neglect    of    the  statute    with    power    to    do    an    act 

duties  thereby  imposed  upon  it,  with  which  the  public  interest  requires  to 

the  doctrine  that  the  purpose  of  the  be  done,  and  the  m^ans  of  perform- 

creation    of   municipal    corporations  anoe  are  placed  at  its  disposal,  the 

by  the  State  is  to  exercise  a  part  of  execution  of  the  power  may  become 

its  powers  of  government."    The  no-  a   duty,    although   the   statute    con- 

tion   of   "a   contracTt"   between   the  ferring  it  be  only  permissive  in  its 

State    and   the   municipality   is   de-  terms."    In  Kunz  v.  Troy,  104  N.  Y. 

dared  by  Judge  Dillon    (Municipal  344,    10   N.    £.    442.      Andrews,    J., 

Corp.     [3d    ed.],     §     1023)     to    be  stated  the  rule  thus:    "The  duty  to 

^*  ideal."    The  "  notion  of  a  contract "  keep  the  streets  of  a  city  in  repair 

has    never    been    questioned    in    the  and  free  from  obstructions  is  a  cor- 

courts  of  New  York.     It  was  first  porate  duty  resting  upon  the  munici- 

<jlearly  stated  by  Selden,  J.,  in  Weet  pality,    springing   from    the    accept- 

V.  Brockport,  16  N.  Y.  161,  note,  and  ance  by  the  city  of  its  charter,  and 

has  been  steadily  approved  and  fol-  the  power  of  the  municipal  legisla- 

lowed  ever  since.     He  said:  "When-  tive    body    to    protect    the    streets 

ever  an  individual  or  a  corporation,  against  nuisances   to  the   injury  of 

for    a    consideration    received    from  the  public  or  of  individuals  lawfully 

the    sovereign    power,    has    become  using  them."     The  doctrine  is  vari- 

bound    by    covenant    or    agreement,  ously  stated  and  applied  in  the  fol- 

«ither  express  or  implied,  to  do  cer-  lowing,    among    other    cases:      New 

tain  things,  such  individual  or  cor-  York  v.  Furze,  3  Hill,  612;   Hutson 

poration  is  liable,  in  case  of  neglect  v.  New  York,  9  N.  Y.  163;  Conrad  v. 

to  perform  such  covenant,  not  only  Ithaca,  16  Id.  158;  Hickok  v.  Platts- 

to   a  public   prosecution   by   Indict-  burgh,  Id.   161,  note;   Davenport  v. 

ment,  but  to  a  private  action  at  the  Huckman,   37   Id.   568;    Robinson   v. 

suit  of  any  person  injured  by  such  Chamberlain,    34    Id.    389;     Requa 

neglect.       The    contract   made    with  v.  Rochester,  45  Id.  129;   Barton  v. 

the    sovereign    power   is    deemed    to  Syracuse,  36  Id.  64;   Hume  v.  New 

inure  to  the  benefit  of  every   indi-  York,    74    Id.    264;    Maximilian    v. 

vidual  interested  in  its  performance."  New  York,   62  Id.    160;    Ehrgott  v. 

In  Cain  v.   Syracuse,  95  N.  Y.   83,  New   York,   96   Id.    264;    Nelson    v. 

Finch,  J.,  said:     "Municipal  corpo-  Canisteo,   lOO  Id.  89,  2  N.  E.  473; 

rations   accepting   chartered   powers  Peck  v.  Batavia,  32  Barb.  642,  per 

from  the  State,  and  so  by  their  own  Marvin,  J.;  Champlin  v.  Penn  Yan, 

consent  assuming  duties  not  previ-  34  Hun,  33.     In  Winn  v.  Rutland, 

ously  imposed,  become  liable,  in  oon-  52  Vt.  481,  which  was  an  action  for 


779  MUNICIPAL   COBPORATIONS.  [§    282 

strnciion  is,  that  the  legislature  intended  that  the  corpora- 
tion *s  liability  should  be  co-extensive  with  that  imposed, 
by  the  general  law,  on  individuals  negligently  performing, 
•or  omitting  to  perform,  a  duty  owing  by  themJ 
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failure  to  repair  a  sewer,  in  which  cumulate.      It   was   contended    that 

the  city  was  held  liable.  Powers,  J.,  such  a  corporation  was  a  public  ser- 

aaid :   "  The  charter  was  sought  and  vant  or  trustee,  not  civilly  liable  for 

accepted  in  order  to  realize  expected  injuries  arising  to  private  individu- 

benefits  to  the  inhabitants  of  the  vil-  als  from  acts  done  by  persons  acting 

lage,  and  not  to  discharge  a  public  under  them.    But  this  was  overruled. 

governmental     duty.     The     charter-  Blackburn,  J.,  said :  "  In  the  absence 

power  to  act  is  thus  proprietary  in  of  anything  in  the   statutes   which 

its    character,    conferring   upon   the  create  such  corporations,  showing  a 

village  a  valuable  privilege  and  fran-  contrary  intention  in  the  Legislature, 

«hi8e.      This    privilege,    however,    is  the  true  rule  of  construction  is  that 

not   granted  without  consideration ;  the  Legislature  intended  that  the  lia- 

it  carrier  with  it  an  implied  obliga-  bility    of    corporations    thus    consti- 

tion   to  use   the   power  granted   in  tuted  for  individuals  should,  to  the 

such  a  way  as  to  work  no  unneces-  extent  of  their  corporate  funds,  be 

•ary  injury  to  persons  or  property  co-extensive   with   that   imposed   by 

affected  by  its  exercise ;  "  s.  p.,  Den-  general    law   on   owners    of    similar 

ver  V.  Dunsmore,  7  Colo.  328,  3  Pac.  works."    See  Cooley's  Const.  Limita- 

705;  Missano  v.  New  York,  160  N.  Y.  tions  (4th  ed.)  304.    "  When  a  duty 

123,  54  N.  E.  744  (1906) ;  Kinnare  is  imposed  by  statute,  and  no  remedy 

T.  Chicago,  171  m.  332,  40  N.  £.  536  prescribed,   the   right  of   action   ac- 

(1005) ;  Metz  v.  Ashville,  150  N.  C.  crues  at  common  law;  otherwise  there 

748,  64  S.  E.  881  (1900).    See  Good-  would  be  a  right  without  a  remedy" 

rich  V.  University  Place,  80  Neb.  774,  ( Anne  Arundel  County  v.  Duckett, 

115   N.    W.   538    (1908) ;    Edson   v.  20  Md.  468).    In  Dayton  v.  Pease,  4 

Olathe,  81  Kans.  328,  105  Pac.  521  Ohio  St.  80,  Ranney,  J.,  said :  ''When 

(1910);  Dillon  on  Municipal  Oorpo-  a  municipal   corporation  undertakes 

rations,    §    1665    et   aeq.    (5th    ed.,  to  execute  its  own  prescribed  regula- 

1911).  tions,  by  constructing  improvements 

^  Mersey  Docks  v.  Gibbs,  L.  R.  1  for  the  especial  interest  or  advantage 

H.  Lu  93,  H.  L.  Caa.  686.     The  ac-  of  its  own  inhabitants,  the  authori- 

tion  was  brought  against  the  Mersey  ties  are  all  agreed  that  it  is  to  be 

Docks  board  of  trustees,  a  corpora-  treated  merely  as  a  legal  individual, 

tion  created  by  Act  of  Parliament,  and,  as  such,  owing  all  the  duties  to 

with  power  to  build  docks  at  Liver-  private  persons,   and   subject  to  all 

pool  and  receive  dock  rates,  to  apply  the  liabilities,  that  pertain  to  private 

to  the  maintenance  of  the  docks,  etc.  corporations   or   individual    citizens. 

The  plaintiff's  vessel,  while  entering  To   this  class  most  clearly  belongs 

one  of  the  docks,  ran  foul  of  a  sand  the  construction,  repair,  and  mainte- 

bank,  which  had  been  suffered  to  ac-  nance  of  its  streets." 
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§  283.  Damage  consequent  on  authorized  act.  —  An 
act  which  the  legislature  has  authorized,  if  done  without 
negUgence,  although  it  occasions  consequential  damage 
to  an  individual,  is  not  actionable.  The  remedy  of  the 
person  who  suffers  loss  is  confined  to  recovering  such 
compensation,  if  any,  as  the  legislature  has  thought  fit 
to  give  him.*"  Municipal  corporations  exercising  a 
power,  under  a  valid  authority  of  the  State,  to  open, 
grade  and  close  streets,  public  parks  and  other  public 
works,  are  not  liable,  at  common  law,  for  the  conse- 
quential damages  which  ahnost  inevitably  ensue,  to  the 
owners  of  adjacent  property,  from  such  undertakings; 
they  are  only  responsible  for  a  failure  to  exercise  reason- 
able care  and  skill  in  the  execution  of  the  powers 
granted.*"    On  this  principle,  if  the  grade  of  a  street  is 

"■Per  Lord  Blackburn,  Geddis  v.  U.  S.  461;  Richardson  v.  Kier,  34 
Bann  Reservoir,  L.  R.  3  App.  Gas.  Cal.  74;  Hill  v.  Smith,  27  Id.  482. 
466 :  "  The  act  done,  being  itself  law-  '**  In  Transportation  Oo.  v.  Chicago, 
ful,  can  only  become  unlawful  in  90  U.  S.  635,  Strong,  J.,  reviewing 
consequence  of  the  mode  in  which  it  many  cases,  said :  "  It  is  undeniable 
is  carried  into  execution"  (per  Hoi-  that  in  making  the  improvement 
royd,  J.,  Boulton  v.  Crowther,  2  [tunneling  the  Chicago  river]  of 
Bam.  &  Cr.  703).  "A  public  body  which  the  plaintiffs  complain,  the 
acting  in  the  discharge  of  a  public  city  was  the  agent  of  the  state,  and 
duty  is  not  answerable  for  an  injury  performing  a  public  duty  imposed 
caused  by  their  obeying  an  Act  of  upon  it  by  the  legislature;  and  that 
Parliament"  (Dixon  v.  Board  of  persons  appointed  or  authorized  by 
Works,  L.  R.  7  Q.  B.  Div.  418).  The  law  to  make  or  improve  a  highway 
burden  lies  on  those  who  seek  to  es-  are  not  answerable  for  consequential 
tablish  that  the  Legislature  intended  damages,  if  they  act  within  their 
to  take  away  the  private  rights  of  jurisdiction,  and  with  care  and  skill, 
individuals,  to  show  that,  by  express  is  a  doctrine  almost  universally  ac- 
words  or  by  necessary  implication,  oepted  alike  in  England  and  in  this 
such  an  intention  appears"  (per  country."  The  rule  of  law  here 
Blackburn,  J.,  Metropolitan  Asyl.  stated  was  first  defined  under  cir- 
Dist.  V.  Hill,  L.  R.  6  App.  Cas.  1^).  cumstances  which  may  be  interest- 
In  that  case,  it  was  held  that  to  ing,  as  illustrating,  in  a  striking 
justify  the  creation  of  a  nuisance  un-  manner,  the  essential  harshness,  if 
der  the  authority  of  a  statute,  it  not  injustice,  of  the  rule  itself, 
must  be  clear  that  the  Legislature  The  city  of  New  York,  having  just 
intended  to  give  that  power;  8.  p.,  laid  out  a  street  on  the  river  bank, 
Woodruff  V.  North  Bloomfield  Gravel  which  had  proved  very  useful  in 
Co.,  16  Fed.  25;  Jennison  v.  Kirk,  98  every  way,  the  village  of  Brooklyn, 


781                                 MUNICIPAL   CORPORATIONS.  [§    283 

60  raised  as  to  cut  off,  or  render  difficult,  the  access  to  the 
adjacent  property,  upon  which  the  owner  had  erected 

on  the  opposite  shore,  was  seized  multiplied  more  than  thirty  fold, 
with  the  idea  that  it  could  do  the  none  of  these  lots  could  he  sold  for 
same  thing  with  equal  success.  The  half  as  much  as  it  cost  to  erect  their 
only  difficulty  in  the  way  was  the  artificial  supports.  Judge  Radcliff 
existence  of  a  magnificent  bank  on  struggled  to  prevent  this  absurd  pro- 
the  shore,  known  as  the  Heights,  ject  from  being  carried  out,  but  was 
one  of  the  finest  ornaments  of  the  defeated  (Matter  of  Furman  St.,  17 
harbor,  and  a  natural  site  for  a  park.  Wend.  667 ) .  After  the  work  of  ruin 
Instead  of  preserving  these  heights  had  been  completed,  he  sued  the  city 
for  a  park,  the  authorities  projected  for  damages,  but  was  again  defeated 
a  street  to  run  through  them,  cut-  (RadclifF  v.  Brooklyn,  4  N.  Y.  105). 
ting  through  sixty  feet  of  solid  earth.  Judge  RadcliflTs  house  is  still  stand- 
Of  course,  the  whole  adjacent  ing  at  176  Columbia  Heights,  Brook- 
heights,  then  cultivated  as  a  garden,  lyn.  "  He  Furman  Street "  is  the 
fell  down  in  a  shapeless  mass.  The  leading  case  on  this  subject,  and  its 
assessors  gravely  decided  that  Judge  doctrine  has  been  generally  followed 
Radcliff,  who  owned  one  of  the  lots,  (Smith  v.  Washington,  20  How.  U. 
would  be  so  much  benefited  by  the  S.  135;  Pennsylvania  v.  Wheeling 
opening  of  the  street  and  the  privi-  Bridge,  13  Id.  518;  Willson  v.  Black- 
lege  of  erecting  a  warehouse  on  his  bird  Creek  M.  Co.,  2  Pet.  245; 
side  of  it,  against  the  solid  mass  of  Gozler  v.  Georgetown,  6  Wheat.  593; 
earth  behind,  that  he  ought  to  re-  Lebanon  v.  Olcott,  1  N.  H.  339; 
eeive  nothing  for  the  total  destruc-  Flagg  v.  Worcester,  13  Gray,  60il; 
tion  of  his  property  as  it  stood,  and  Hatch  v.  Vermont  Central  R.  Co.,  25 
ought  to  pay  $300  for  the  privilege  of  Vt.  49 ;  Rounds  v.  Mumford,  2  R.  I. 
fronting  on  Furman  street.  As  a  154;  Tinsman  v.  Belvidere,  etc.  R. 
matter  of  fact,  Furman  street  has  al-  Co.,  26  N.  J.  Law,  164;  O'Connor  v. 
ways  been  a  useless  nuisance;  it  Pittsburg,  18  Pa.  St.  187;  Monon- 
was  a  nest  of  cholera  in  1849;  and  gahela  Bridge  Co.  v.  Kirk,  46  Pa.  St. 
each  owner  of  the  lots  thus  destroyed  1 12 ;  Clark  v.  Binghamton,  etc 
had  to  spend  at  least  $10,000  in  erect-  Bridge  Co.,  41  Id.  147;  Clark  v. 
ing  a  support  for  his  lot,  from  which  Wilmington,  5  Harringt.  243;  Slate 
not  enough  rent  was  ever  derived  to  v.  Grover,  19  Md.  351 ;  Horn  v.  Balti- 
pay  the  annual  taxes.  Furman  more,  30  Id.  218;  Simmons  y.  Cam- 
street  did  not  front  upon  the  river,  den,  26  Ark.  276;  Humes  v.  Knox- 
as  it  should  have  done  to  be  of  any  ville,  1  Humph.  403;  Shaw  v. 
use;  but  the  shore  was  left  in  the  Crocker,  42  Cal.  435;  Cole  v.  Mus- 
hands  of  private  owners.  Its  con-  catine,  14  Iowa,  296;  Delphi  v. 
stniction,  therefore,  never  did  the  Evans,  36  Ind.  90;  Murphy  v.  Chi- 
least  good  to  the  city  of  Brooklyn;  cago,  29  111.  279;  Dore  v.  Milwaukee, 
and  it  cost  the  adjacent  land  owners  42  Wis.  108;  St.  Louis  v.  Gurno,  12 
far  more  than  their  whole  land  was  Mo.  414).  The  subject  is  not  strictly 
worth  in  the  market  in  its  original  one  of  negligence,  and  we  do  not  pur- 
form.  After  the  lapse  of  sixty  years,  sue  it  further.  Many  cases  are  col- 
during    which    the    population    has  lected   by  Judge   Dillon    (Municipal 
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buildings  with   reference   to   the   grade   before  estab- 
lished,"* or  if  raising  the  grade  enlarges  the  area  of  sur- 


Corp.   §   987).     Not  liable  for  con-  Div.  82,  93  N.  Y.  Supp.  579  (1906  )> 

sequential    injuries    caused    by    au-  (where  masses  of  splinters  acciimu- 

tkorized  public  improvements,  with-  lated  from  the  use  of  the  New  York, 

out     negligence     or     unskillfulness  and  Brooklyn  bridge  and  mixed  with 

(Taylor  v.  Houston,  etc.  Ry.  Co.,  80  snow  and  ice  fell  on  buildings  below,. 

S.    W.     (Tex.    App.)     260     (1904);  held  the  damage  was  consequential 

East   Freemantle   v.    Annois,   A.    C.  and,   in  the   absence  of  evidence   of 

213,  71  L.  J.  P.  C.  39,  35  L.  T.  Rep.  negligence,  not  recoverable)  ;  Upping- 

732    (1902);  Deer  v.  Sheraden  Bor-  ton  v.  aty  of  New  York,  165  N.  Y. 

ough,    220    Pa.    307,    69    Atl.    814  222,  59  N.  E.  91,  63  L.  R.  A.  550 

(1908);     Preston    v.    Cameron,     14  (1901),  (where  a  relief  sewer  in  the- 

Ont.  App.  85.     But  it  ie  liable  for  street  caused  the  ground  to  settle  in 

negligence  or  unskillfulness    (Jones  front  of  plaintiff's  lot  damaging  her 

V.  Henderson,  147  N.  C.  120^,  60  S.  £.  premises,  the  court  said :     "  When  a. 

894    (1906).     The   rule   first   stated  municipal  corporation  has  general  au- 

does  not  apply,  however,  where  there  thority  by  statute  to  make  a  public 

is  an  actual  invasion  of  property  or  improvement  in  a  public  street  whieh 

the   creation   of   a  nuisance    (West  does  not  involve  direct  encroachment 

Covington  v.  Schultz,  16  Ky.  L.  Rep.  upon  private  property,  it  is  not  liable- 

831,  30  S.  W.  410,  660  (1895) ;  Nor-  for  consequential  damages  unless  they 

man  v.  Ince,  8  Okla.  412,  58  Pac  are  caused  by  negligence,  misconduct 

632   (1899);  CDonnell  v.  White,  23  or  want  of  skill  on  the  part  of  its. 

R.  I.  318,  50  Atl.  333    (1902).     In  servants  or  agents."     No  negligence 

some  jurisdictions  consequential  dam-  being  shown  in  adoption  of  imsafe 

ages  are  recoverable  by  force  of  con-  plan  for  the  work  or  in  selecting  an 

stitutional    or   statutory   provisions,  improper  route  for  the  sewer  and  the 

Niehaus  v.  Cooke,  134  Ala.  223,  32  work  being  let  to  independent  con- 

So.  728  (1902) ;  Schroeder  v.  Joliet,  tractors,  held  the  city  was  not  liable 

180  111.  48,  59  N.  E.  560,  52  L.  R.  A.  for    injuries    resulting    to    abutting^ 

634   ( 1901 ) ;  Omaha,  etc.  Ry.  Co.  v.  owners   from   the   negligence   of  the 

Brown,  22  Neb.  335,  35  N.  W.   188  contractors).     Dillon   on   Mimicipal 

(1888);     Gumbes    v.    Philadelphia,  Corporations,    §§     1674-8     (5th    ed. 

191  Pa.  St.  153,  43  Atl.  88   (190O);  1911). 

Settegast  v.  Houston,  etc.  Ry.  Co.,  **■  Wright  v.  Woodcock,  86  Me. 
38  Tex.  App.  623,  87  S.  W.  197  113,  29  Atl.  953;  Provost  v.  New 
(1901);  Farnandis  v.  Great  North-  Chester  Water  Co.,  162  Pa.  St.  275. 
em  Ry.  Co.,  41  Wash.  486,  84  Pac.  29  Atl.  914;  and  cases  cited  in  note 
18,  111  Am.  St.  Rep.  1027,  5  L.  R.  A.  4,  §  274,  ante.  So  a  party  who,. 
(N.  S.)  1086  (1906).  Not  limited  in  consequence  of  a  highway  be- 
to  abutting  owners  (Robbins  v.  ing  laid  upon  the  line  of  hi» 
Scranton,  217  Pa.  577,  66  Atl.  977  land,  becomes  obliged  to  maintain 
(1907);  15  Cyc.  655-6  and  notes,  the  wliole  fence,  cannot  recover  his 
Sadlier  v.  City  of  New  York,  185  N.  damages  (Kennet's  Petition,.  24  N.  H. 
Y.  408,  78  N.  E.  272,  aff'g  104  App.  130). 
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face  water  drainage  cast  on  adjoining  land,***  the  injury 
is  damnum  absque  injuria.  So,  where  the  effect  of  a 
harbor  improvement,  made  under  special  legislative  au- 
thority, was  to  allow  the  waters  of  the  lake  to  be  driven 
by  the  wind  through  the  canal  or  channel,  which  was  a 
part  of  the  improvement,  into  and  upon  the  plaintiff's 
adjacent  lands,  washing  them  away  and  rendering  them 
insecure  and  unfit  for  use,  the  plaintiff  was  held  to  be 
without  remedy,  there  being  no  claim  of  negligence  or 
want  of  care  and  skill  in  constructing  the  work.**^  But 
however  lawful  the  work  itself,  or  under  whatever  au- 
thority it  may  be  performed,  the  party  undertaking  it 
vd\l  not  be  protected  from  the  consequences  of  his  own 
unskillf  ulness  or  malice."* 

§  284.  [Consolidated  with  §  334.] 


g  285.  Mnnicipal  lands  and  stmctnres.  —  The  rule 
which  exempts  municipal  corporations  for  negligence  in 
the  construction  and  maintenance  of  school  buildings, 
jails,  hospitals  and  the  like  on  the  ground  that  these 
structure,  though  corporate  property,  are  for  public  use, 
and  that  the  corporation,  as  such  has  no  interest  in  them, 
has  in  some  States  been  extended  to  courthouses,  town 
and  city  halls,  and  similar  pubUc  buildings  maintained 
and  primarily  designed  for  the  use  of  the  corporation 
government."'     Some  of  these  cases  were  against  towns 

**■  Watson  V.  Kingston,  114  N.  Y.  than  a  county  for  defects  in  its  court 

88,  21  N.  E.  102.  house.    It  has  been  held  that  where 

*"  Alexander  v.  Milwaukee,  16  Wis.  one  was  killed  in  using  a  defective 

264.  elevator,  negligently  operated,  in  the 

*•  Barton   v.    Syracuse,    37    Barb,  city  hall,  there  could  be  no  recovery, 

292,   and   cases  cited  under   §   274,  that  in  maintaining  the  city  hall  for 

ante.  the    transaction    of    public   business 

''So  held  in  Snider  v.  St.  Paul,  the  city  is  not  liable  because  of  the 

51  Minn.  466,  63  N.  W.  763  [negli-  public  purpose  for  which  it  is  main- 

^noe  of  operator  of  elevator  in  city  tained,    and    that    the    doctrine    of 

balll,  where  the  court  declared  there  respondeat  superior  does  not  apply 

was  no  more  reason  for  holding  a  (Schwalk  v.  Louisville,  135  Ky.  570,. 

city  liable  for  defects  in  its  city  hall  122  S.  W.  860,  25  L.  R.  A.   (N.  S.) 
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or  countiesy  and  either  were,  or  might  well  have  been, 
decided  on  the  ground  that  such  gua^i-corporations  were 
under  no  obUgation  whatever  in  respect  to  such  struc- 
tures unless  so  declared  by  statute."®  Even  quasi^or- 
porationSy  such  as  counties  and  towns,  are  responsible 
for  the  negUgent  management  of  property  either  owned 
or  controlled  by  them,  if  they  derive  therefrom  any  profit 
by  way  of  rent  or  otherwise."^     According  to  a  great 

88    (1009) ;    Moest  v.   Buffalo^    116  a  draw  bridge,  and  declared  that  the 

K.  Y.  App.  Div.  657,  aff'd,  193  N.  Y.  question  of  liability  in  such  a  case 

615.     Contra:     Lowe  v.  Salt  Lake  was  not  one  of  statutory  construction 

City,    13    Utah,    91,    44    Pac.    106O  in   which   the    Federal   courts   were 

Galvin  v.  New  Yoric,  112  N.  Y.  223,  bound  to  follow  the  decisions  of  the 

19  N.  £.  675.     See  Dillon  on  Mu-  State  courts,  but  was  a  question  of 

nicipal  Corporations,  §  1657  (5th  ed.  general  municipal  or  commercial  law 

1911).  which  had  been  settled  by  the  Fed- 

'^Eastman  v.  Meredith,  36  N.  H.  era!    Supreme    Court  —  referring   to 

284  [town  hall] ;  Sussex  y.  Strader,  Weightman  v.  Washington,  1  Black. 

3    Harr.    (N.   J.),    108,    121    [court  39;   Chicago  v.  Bobbins,  2  Id.  418; 

house      and     jail] ;      Hamilton     v.  Nebraska  City  v.  Campbell,  Id.  590; 

Mighels,    7    Ohio    St.     109     [court  Barnes  v.  Dist.  of  Columbia,  91  U.  S. 

house] ;    Hollenbeck    v.    Winnebago  540;  Evanston  v.  Gunn,  99  Id.  660. 

County,  95  111.  148  [court  house  in  A  town,  having  assumed  the  obliga- 

course  of  erection] ;  and  other  cases  tions   of    a    private    corporation    to 

cited   in   note   2,    §   256,   ante.     In  construct     and     maintain     a    draw 

Massachusetts,  it  has  been  held  that  bridge,  which  neither  it  nor  the  town 

a  town  to  which  land  is  conveyed  on  was  required  to  operate.    Held,  liable 

condition  that  it  shall  "  forever  after  for  negligence  of  town's  servant  in 

be  kept  open  as  a  public  common  for  operating  the   draw    (Greenwood  v. 

the   use   of   the   inhabitants   of  the  Westport,  60  Fed.  560).    See  case  of 

town"  is  not  liable  for  its  negligent  same   title   in  the   State   Court,   62 

management  (Clark  v.  Waltham,  128  Conn.  575;   Pekin  v.  McMahon,  154 

Mass.  567.     Compare  Steele  v.  Bos-  111.  141,  39  N.  E.  484,  aff'g  53  111. 

ton.  Id.  582).     In  Iowa,  the  city's  App.   139,  45  Am.  St.  Bep.  114,  27 

acceptance  of  a  toll  bridge  "to  be  L.  R.  A.  206  (1895);  Miles  v.  Wor- 

held    in   trust   for   the    use   of   the  cester,  154  Mass.  511,  28  N.  E.  676, 

public,"  does  impose  on  it  the  duty  26  Am.   St.  Bep.  264,   13  L.  B.   A. 

of  keeping  the  bridge  in  repair  as  a  841   (1891)  ;  Ft.  Worth  v.  Crawford, 

free  bridge  (Scott  v.  Des  Moines,  34  74  Tex.  404,  12  S.  W.  52,  15  Am.  St. 

Iowa,  552).     In  Boston  v.  CTOwley,  Bep.  840;  Pitman  v.  New  York,  141 

38     Fed.     202,     [Mass.     Cir.],     an  App.  Div.  670,  125  N.  Y.  Supp.  941; 

admiralty  court  refused  to  agree  that  Winona  v.  Botzet,  169  Fed.  321,  94 

quasi  corporations,  like  towns  and  C.  C.  A.  563,  23  L.  B.  A.  (N.  S.)  204. 
cities,    in    Massachusetts,    were    not        "*  See  cases  cited  in  note  53,  §  259, 

liable    for   the    negligence    in    main-  ante. 
tenance  of  corporate  property,  e.  (7., 


785                                MUNICIPAL  COBPORATIONS.  [§   285 

weight  of  authority,  a  municipal  corporation  proper,  as 
an  owner  of  lands  and  structures,  holding  by  the  same 
right  and  title,  is  subject  to  the  same  liabilities,  as  a 
private  owner ;"«  providing  it  has  absolute  control  of 

>"  "Municipal  corporations  in  their  ard  must  be  considered  to  be  firmly 
private  character  as  owners  and  oc-  established.  The  case  has  been  com- 
cupiers  of  lands  and  houses,  are  mented  on  by  Hunt,  J.,  in  Barnes  v. 
regarded  in  the  same  light  as  indi-  District  of  Columbia  (91  U.  S.  540) ; 
Tidual  owners  and  occupiers,  and  by  Sargent,  J.,  in  Wright  v.  Hoi- 
dealt  with  accordingly"  (per  Nel-  brook  (52  N.  H.  120);  by  Gray, 
son,  C.  J.,  Bailey  v.  New  York,  3  C.  J.,  in  Hill  v.  Boston  (122  Mass. 
Hill,  531).  In  that  case,  decided  in  344) ;  and  by  Strong,  J.,  in  Western 
1842,  and  frequently  referred  to,  the  Savings  Fund  v.  Philadelphia  (31 
city  was  sued  for  an  injury  to  the  Pa.  St.  185).  Followed,  Galvin  v. 
plaintiffs  land  by  the  breaking  away  New  York,  112  N.  Y.  223,  1»  N.  E. 
of  a  dam,  the  property  of  the  cor-  675  [unfastened  grating  over  hatch- 
poratiiMiy  which  it  had  built  across  way  in  court  house] ;  Barthold  v. 
Croton  river  as  a  part  of  its  enter-  Philadelphia,  154  Pa.  St.  109,  26 
prise  of  introducing  water  into  the  Atl.  304  [slipping  of  stone  from  wall 
city.  The  dam  was  negligently  and  of  public  grounds].  "The  citizens 
iinskillfully  built  by  commissioners  and  the  municipal  body,  in  respect  to 
appointed  by  the  State,  not  under  their  several  possessions  of  real 
the  control  of  the  city,  though  at  its  estate,  stand  upon  a  footing  of 
instance  and  expense.  The  trial  equality;  neither  is  a  privileged 
court  granted  a  nonsuit,  but,  on  ap-  owner,  and  each  must  fulfill  the  same 
peal,  a  new  trial  was  ordered,  the  duties  in  respect  to  the  other'* 
court  holding  that,  with  respect  to  (Brower  v.  New  York,  3  Barb.  254; 
the  work,  the  city  was  to  be  re-  Barron  v.  Detroit,  94  Mich.  601,  54 
garde d  as  a  private  proprietor,  and  N.  W.  273  [market  place] ;  Savannah 
as  such,  responsible  for  the  unskill-  v.  Cullens,  38  Ga.  334  [same];  Fort 
ful  construction  of  the  dam.  On  the  Worth  v.  Crawford,  74  Tex.  404,  12 
second  trial,  a  verdict  was  had  for  S.  W.  52  [garbage  dump  on  city 
th«>  plaintiff,  which  was  afterwards  property] ;  Lowe  v.  Salt  Lake  City, 
sustained  by  the  Court  of  Errors  13  Utah,  91,  44  Pac.  1050  [open 
(New  York  v.  Bailey,  2  Den.  433,  hatchway  in  unlighted  city  hall 
38  Am.  Dec.  669,  not  upon  the  yard] ;  Carrington  v.  St.  liOuis,  89 
ground  of  the  distinction  between  Mo.  208  [corporation  liable  for  the 
public  and  private  functions  of  the  condition  of  a  building  occupied  by 
city,  but  of  the  agency  of  the  officers  its  board  of  police] ;  Whitfield  v. 
having  charge  of  the  building  of  the  Carrollton,  50  Mo.  App.  98  [city 
dam  (see  the  comments  of  Denio,  liable  for  lessee's  negligent  use  of  its 
C.  t1.,  on  this  distinction,  Darlington  land];  Pekin  v.  McMahon,  154  111. 
v.  New  York,  31  N.  Y.  200).  The  141,  39  N.  E.  484,  46  Am.  St  Rep. 
doctrine  of  the  decision  of  the  114,  27  L.  R.  A.  260).  In  con- 
Supreme  Court  (3  Hill,  531),  has,  tracting  for  laying  a  water  pipe  to  a 
however,  been  repeatedly  Approved  county  building,  under  the  super- 
fay  courts  of  the  highest  authority,  vision  of  its  own  officer,  a  county  is, 

[Law  op  Neg.    Vol.  I  —  50] 
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their  use.^"  As  a  land-owner,  it  is  liable  to  an  adjoining 
owner  for  interfering  with  his  lateral  support,"*  and,  as 
a  riparian  proprietor,  for  interfering  with  the  flow  of 
water  to  the  damage  of  an  adjacent  owner."*  The  same 
duty  to  exercise  care  for  the  safety  of  the  public  rests 
upon  those  in  control  of  public  piers  as  in  the  case  of 
public  streets,"'  and  when  receiving  tolls  or  dockage 

quod  hoc,  a  priyate  corporation,  and  City  of  St.  Louis,  185  Mo.   191,  84 

liable    to    contractor's    servant    for  S.    W.    34,    106    Am.    St.    Rep.    580 

cave-in    of    ditch     (Hannon    v.    St.  (1904);  Harper  v.  Town  of  Lenoir, 

Louis  County,  62  Mo.  313).     Negli-  152  N.  C.  723,  68  S.  E.  228  (1910). 

gent  nutnagement  of  a  city   prison  Contra:     Dillon  on  Municipal   Cor- 

creating  a  nuisance    (Long  v.  City  porations,  §  1679,  and  notes,  but  on 

of  Elberton,   lOO  Ga.  28,  34  S.   E.  examination   it   will   be   found  that 

333,  76  Am.  St.  Rep.  363,  46  L.  R.  A.  the  cases  cited   arose  under  consti- 

363    (1899);   but  not  to  a  prisoner  tutional  or  statutory  provisions  im- 

for  unsanitary  condition    (Shaw  y.  posing    such    liability,    see    note    1, 

City  of  Charleston,  67  W.  Va.  433,  §  1677.    See  also  N.  Y.  Steam  Co.  v. 

60    S.    E.    627    (1906).      Negligent  Foundation   Co.,    196  N.   Y.   43,   87 

failure  to  light  stairway,  where   it  N.  E.  765,  21  L.  R.  A.   (N.  S.)  470, 

rents  the  city  hall  engaging  to  fur-  reVg,  123  App.  Div.  264,  108  N.  Y. 

nish     lights     (Little     v.     City     of  Supp.  84   (1908).     The  related  sub- 

Holyoke,    177   Mass.   114,   68   N.  E.  ject   of   the    right   of   the   abutting 

170,  52  L.  R.  A.  417  ( 1900) ;  but  not  owner    to    recover    damages,    under 

for  defect  causing  one  to  fall  who  constitutional  provisions  to  the  effect 

was  going  to  vote    (McNeil  v.  City  that  private  property  shall  not  be 

of  Boston,  178  Mass.  326,  66  N.  E.  taken  or   damaged  for   public   pur- 

810   ( 1901 ) ;  liable  as  an  individual  poses  without  making  just  compensa^ 

(Libby  v.  City  of  Portland,  106  Me.  tion,  is  not  within  the  scope  of  this 

370,   74   Atl.   806    (1900);    notwith-  work. 

standing  the  injury  was  caused  be-  *"  Ordway  v.  Canisteo,  66  Hun,  669,. 

yond     the     city     limits     (City     of  21    N.    Y.    Supp.    835;    Willson    v. 

Winona  v.  Botzet,  169  Fed.  321,  94  Boise   City,   6   Idaho,   391,   65   Pac. 

C.  C.  A.  663  (1909;  §  260a,  note  66.  887   (1899),   (where  a  city  diverts  a 

"■  Ham  V.  New  York,  70  N.  Y.  459  natural  stream  because  flooding  its 

r  public  school  building  under  exclu-  streets  and  thereby,  when  swollen,  it 

sive   control   of  independent  depart-  flooded   private   property,   the   work 

ment]).     See  §  296,  post.     Compare  is  not  governmental  and  the  city  ia 

Buchanan  v.  Barre,  66  Vt.   129,  28  liable. 

Atl.  878.     A  city's  ownership  of  the  "•  Kennedy  v.  New  York,  73  N.  Y. 
upper  story  of  a  building  does  not  366    [string    piece    wanting;    horse- 
render   it   responsible    for    a   defect  backed    off;    city    liable];    Heissen- 
in  the  basement  steps    (El  Paso  v.  buttel  v.  New  York,  30  Fed.  466; 
Causey,  1  111.  App.  531).  McGuiness  v.   New  York,   52   How. 

"*  So  held  in  Steams  v.  Richmond,  Pr.  450.     s.  p.,  Swords  v.  Edgar,  59 

88  Va.  992,  14  S.  E.  847;   Gerst  v.  N.  Y.  28;  Oceanic  Steam  Nav.  Co.  v. 
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from  a  vessel  moored  at  its  public  piers,  the  corporation 
is  liable,  like  a  private  wharfinger,  for  injuries  to  the 
vessel  by  reason  of  any  defect  in  the  pier,"'  except  that, 
unlike  a  private  wharfinger,  it  is  only  liable  for  negli- 
gence/" With  respect  to  the  waters  adjacent  to  the 
pier,  no  duty  arises,  in  the  absence  of  a  statutory  obliga- 
tion."* The  rule  of  corporate  liability  applies  to  every 
kind  of  property,  e.  g.,  a  toll-bridge  "°  or  canal,''^  from 

Compania  Tr.  Espanola,  29  Abb.  N.        ^Spiles  fastened  to  the  pier  hj 

Cas.  238 ;  El  ting  v.  East  Chester,  50  bolts    and    chains,    becoming    loose. 

Fed.  112.  fell    away    and    were    wholly    sub- 

"*  Garrison  v.  New  York,  5  Bosw.  merged,  except  at  low  tide.  Held, 
497;  M(x>dy  v.  New  York,  43  Barb,  that  the  corporation  was  not  liable 
282;  Allegheny  City  v.  Campbell,  for  damages  sustained  by  a  steam- 
107  Pa.  St.  530;  Pittsburgh  v.  Grier,  tug  striking  the  submerged  spiles,  in 
22  Id.  £4;  Erie  City  v.  Schwingle,  passing  the  pier,  the  river  in  front  of 
Id.  388;  Jeffersonville  v.  Louisville,  the  pier  not  being  a  highway  which 
etc  Ferry  Co.,  27  Ind.  100;  Fenni-  the  city  was  boimd  to  keep  clear  of 
more  v.  New  Orleans,  20  La.  Ann.  obstructions  (Seaman  v.  New  York, 
124;  Memphis  v.  Kimbrough,  12  80  N.  Y.  239).  s.  p.,  Winpenny  v. 
Heisk.  133  [steamer  wrecked  by  Philadelphia,  65  Pa.  St.  135.  Corn- 
striking  on  end  of  iron  cylinder  neg-  pare  Petersburg  v.  Applegarth,  28 
ligently  left  on  wharf] ;  Shinkle  v.  Gratt.  321  [sunken  pile  negligently 
Covington,  1  Bush,  617  [not  provid-  allowed  to  obstruct  a  safe  use  of 
ing  proper  fastenings,  so  that  plain-  wharf;  city  liable], 
tiff's  boat  broke  away  during  a  ^  Augusta  v.  Hudaon,  88  Ga.  699, 
flood;  city  liable].  15  S.  E.  678;   Fox  v.  New  York,  5 

'"Jackson  v.   Allegheny  City,   41  App.  Div.  349,  39  N.  Y.  Supp.  309 

Fed.  886.     There  held  that  the  ves-  [N.  Y.  and  Brooklyn  bridge], 
sel   was   not  entitled   to   the   same       '''As  the  proprietor  of  a  canal,  a 

degree  of  care  as  that  due  from  a  public  body  has,  at  common  law,  a 

private   wharfinger,  and   it  not  ap-  duty,    "not   perhaps  to   repair   the 

pearing  that  the  owner  complained  canal,  or  absolutely  to  free  it  from 

of  the  defect  or  notified  the  city  to  obstructions,  but  to  take  reasonable 

cure  it,  he  could  not  recover.    Jeffer-  care,  so  long  as  they  keep  it  open  for 

Bonville  v.  Gray,  165  Ind.  26,  74  N.  the  public  use  of  all  who  may  choose 

E.  611     (1905);    for  destructi<m  of  to  navigate  it,  that  they  may  navi- 

veasel  at  mooring  assigned  by  dodc-  gate  it  without  danger  to  thejr  lives 

master   caused  by  obstacles  at  the  or  property'*   (Lancaster  Canal  Co. 

bottom  (Schoonmaker  V.  Cityof  New  v.  Pamaby,  11  Ad.  t  El.  223).     It 

York,  167  Fed.  975,  93  C.  C.  A.  227  must  appear  that  the  city  was  the 

( 1909) ;    but  not  for  injury  caused  owner  of,  or  had  an  interest  in,  the 

by  unusnally  large  steamer  putting  canal;  or  that  it  was  a  public  high- 

too  severe  strain  on  mooring  posts  way  (N«  Y.  &  Brooklyn  Saw  Mill  Co. 

(Coxe  Bros,  ft  Co.  v.  Cunard  S.  S.  v.   Brooklyn,   71   N.  Y.   580).     See 

Ca  Ltd.,  174  Fed.  166   (1900).  §§  401^03,  post. 
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which  a  profit  is  derived ;  and  to  every  kind  of  business 
for  profit  in  which  the  corporation  engages^ 
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§  286.  Management  of  water  and  gas  service,  etc. — 
In  its  proprietary  or  private  character  a  municipal  cor- 
poration may  engage  in  enterprises  for  its  own  immediate 
profit  or  advantage  as  a  corporation,  although  inuring 
ultimately,  of  course,  to  the  benefit  of  the  public.  Of 
this  character  are  water  works,^'*  to  supply  water  to  con- 
sumers; or  gas  works,^'*  to  supply  gas,  on  payment  of 

"■A    city    which   engages    in    the  Brown  v.   Salt  Lake   City,  93  Pac 

business  of  towing  vessels  for  profit  (Utah),  570  (1908) ;  City  of  Winona 

is  liable  for  a  collision  caused  by  the  v.  Botzet,  169  Fed.  321,  94  C.  C.  A. 

fault   of   the    tug    (Philadelphia   v.  563  (1909);  Keever  v.  City  of  Man- 

Gavagnin,  62  Fed.  617,  10  C.  C.  A.  kato,  129  N.  W.  (Minn.)  158  (1910). 

552;  Bodge  v.  Philadelphia,  167  Pa.  But  see  Cakes  Mfg.  Co.  v.  City  of 

St.    492,    31     Atl.     728     [electrical  New  York,   141   App.  Div.   130,   125 

bureau]).     A  municipal  corporation  N.  Y.   Supp.    lOQO,  aff'g   120  N.   Y. 

erected  wash  houses  for  public  use  Supp.  796,  65  Misc.  97  (1909). 

on  payment  of  a  small  sum.     Held,  ^A    city    which   engages    in    the 

the  corporation  was  bound  to  exer-  business  of  manufacturing  and  sup- 

cise  ordinary  care  and  diligence  in  plying  gas  to  its  inhabitants  acts  as 

providing  machines   reasonably   safe  a  private  corporation  and  is  subject 

for   use    (Cowley   v.    Sunderland,    6  to  the   same   duties,   liabilities   and 

Hurlst.  &  N.  565;  Waldron  v.  Haver-  disabilities     (Western    Savings    So- 

hill,  143  Mass.  582,  10  N.  E.  481).  ciety  v.  Philadelphia,  31  Pa.  St  175; 

*"  Bailey  v.  New  York,  3  Hill,  533  Scott  v.  Manchester,  1  Hurlst.  &  N. 

( see  note  4,  last  section ) ;  Fleming  v.  59,  aff'd,  2  Id.  204).     In  Kibele  v. 

Suspension    Bridge,   92   N.   Y.    368;  Philadelphia,    106    Pa.    St.    41,    gas 

City  Council  of  Augusta  v.  Lombard,  had  escaped  from  the  city's  gas  main 

99  Ga.  282,  25   S.   E.  772    (1896);  into  plaintiff's  sewer,  and  thence  into 

City  of  Chicago  v.  Selz,  etc.  Co.,  104  his  house,  where  it  exploded.     Held, 

111.  App.  379,  aff'd,  202  111.  545,  67  the    city,    as    a    manufacturer    and 

N.  E.  386    ( 1903 ) ;   Aschoff  v.  City  vender  of  gas,  was  bound  to  know 

of  Evansville,   34  Ind.   App.  25,   72  the  dangerous  character  of  illuminat- 

N.  E.  279  (1904) ;  Lockwood  v.  City  ing  gas  and  take  care  that  through 

of  Dover,  73  N.  H.  209,  61  Atl.  32  the  negligence  of  its  officers  it  did 

(1904);    Dunston   v.    (^ty   of   New  harm  to  no  one,  and  whether  if,  by 

York,  91   App.  Div.  355,  86  N.  Y.  exercising  reasonable  diligence,  they 

Supp.  562   (1904);   Town  of  South-  could  have  discovered  the  defect  in 

east  V.  City  of  New  York,  96  App.  the  gas  main,  in  time  to  have  re- 

Div.  598,  89  N.  Y.  Supp.  630  (1904) ;  paired  it  before  the  explosi<Mi,  was 

Esberg,  etc.  Co.  v.  City  of  Portland,  for  the  jury.     Electric  light  plant 

34  Ore.  282,  55  Pac.  961,  75  Am.  St.  (Davoust  v.   City  of  Alameda,    149 

Rep.  651,  43  L.  R.  A.  435    (1899);  Cal.    69,    84   Pac.   760,   5   L.   R.   A. 
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rates  or  tolls,  and  other  similar  enterprises."'  In  respect 
of  its  liability  for  negligence  in  the  construction  and 
maintenance  of  such  works,  the  corporation  is  on  the 
same  footing  with  private  proprietors,  and  is  liable  for 
the  negligence  of  its  agents  in  the  management  of  its 
business."*  It  is  not  liable,  of  course,  for  defects  in  the 
lateral  service  pipes,  connected  with  its  mains  by  users 
of  the  water."'  By  permitting  a  lot  owner  to  connect  his 
premises  with  the  main  service  pipe,  the  city  does  not 
guarantee  to  supply  sufficient  water  for  lot  owner's 
use.***  From  the  main  proposition  of  this  section  there 
is  no  dissent. 

(N.  S.)   636   (1906);  Eaton  v.  City  W.  Va.  233;   Vicksburg  v.  McLain, 

of   Weiser,   12  Idaho,   544,   86   Pac.  67  Miss.  4,  6  So.  774;  Hannon  v.  St. 

641,  118  Am.  St.  Rep.  225   (1906);  Louis,    62    Mo.    313;    Mulcairns    v. 

Dickinson    v.    City    of    Boston,    188  Janesville,    67    Wis.    24,   29   N.    W. 

Mass.  595,  75  N.  E.  68,  1  L.  R.  A.  565    [fall  of  reservoir  in  course  of 

(N.  S.)  664  (1905);  Posey  v.  North  construction,     injuring     workman]; 

Birmingham,   154  Ala.   511,  45   So.  Boulder  v.  Fowler,  11  Colo.  396,  18 

663,  15  L.  R.  A.  (N.  S.)  711  (1908).  Pac.  337   [city  undertook  to  supply 

**  See  cases  cited  under  last  sec-  residents  with  water  for  irrigation] ; 

tion.  Ysleta  v.  Babhitt,  8  Tex.  Civ.  App. 

"•Bailey    v.    New    York,    supra;  432,  28  S.  W.  702  [same];  Levy  v. 

Hand   v.   Brookline,   126  Mass.   324  Salt  Lake  City,  5  Utah,  302,  afPg 

[water  escaping  from  pipes];    Wil-  3  Id.  63  [same],  16  Pac.  598. 
son    V.   New    Bedford,    108    Id.    261       *^  Terry  v.  New  York,  8  Bosw.  504 ; 

[water  percolating  through  soil  from  Treadwell  v.  New  York,  1  Daly,  123 ; 

reservoir] ;  Perkins  v.  Lawrence,  136  Bigelow  v.  Randolph,  14  Gray,  541. 

Id.    305    [negligently    laying   water  In  Stock  v.  Boston   (149  Mass.  410, 

pipes];    Aldrlch  v.  Tripp,   11   R.   I.  21  N.  E.  871),  where  workmen  em- 

141;  Grimes  v.  Keene,  52  N.  H.  335;  ployed  by   a  city,   while   digging  a 

Wilkins  v.  Rutland,  61  Vt.  336,  17  sewer,  uncovered  a  water  pipe  run- 

Atl.  735;  Pettengill  v.  Yonkers,  116  ning  to  a  greenhouse,  and  negligently 

N.  Y.  558,   22  N.  E.   1095,  aff'g  1  left   the   pipe   exposed,   so  that   the 

N.    Y.    Supp.    806     [laying    pipes;  water  froze  and  deprived  the  owner 

trench   left  unguarded] ;    Wilson  v.  of  the  greenhouse  of  his  supply,  the 

Troy,  60  Hun,  183,  14  N.  Y.  Supp.  city  was  held  liable. 
721   [same];   Winters  v.  New  York,       *•  Smith   v.   Philadelphia,    81    Pa. 

15  Daly,   102,  2  N.  Y.  Supp.  695;  St.    38,    was    an    action    by    a    lot' 

Hazzard  v.  Council  Bluffs,  79  Iowa,  owner  for  damages  for  a  non-supply 

106,  44  N.  W.  219;  Sebert  v.  Alpena,  of  water,  the  water  main  being  frozen 

78  Mich.  165,  43  N.  W.  1008;  Me-  in  consequence  of  being  laid  too  near 

Coull  v.  Manchester,  85  Va.  579,  8  the  surface.     Held,   plaintiff  might 

S.  E.  379;   Mendel  v.  Wheeling,  28  recover  back  water  rents  paid,  but 
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§  287.  llainteiiance  and  repair  of  sewers.  —  A  mu- 
nicipal corporation  is  the  owner  of  its  sewers,  and,  as 
such,  is  responsible  for  the  manner  in  which  the  work  of 
construction  is  done,  and  for  its  subsequent  maintenance 
in  a  reasonably  safe  and  efficient  condition.^**  It  is  bound 
to  anticipate  and  guard  against  such  obstructions  and 

not  his  damages.  As  to  non-liability  on  their  part''  (Child  y.  Boston,  4 
of  city  for  failure  to  supply  water  Allen,  41).  ''Establishing  rules  and 
sufficient  to  extinguish  fires^  see  regulations  in  respect  to  cleaning 
§  264,  ante,  sewers  is  one  thing,  and  the  act  of 
^ "  Statutory  power  to  construct  cleaning  them  is  another.  The 
sewers  under  public  streets  is  not  a  power  and  duty  to  perform  the  latter 
power  given  to  the  city  for  govern-  is  clearly  ministerial,  and  falls  under 
ment  purposes,  or  a  public  municipal  the  class  of  private  powers.  The 
duty  imposed  on  the  city,  like  that  principle  of  respondeat  superior  con- 
to  keep  its  streets  in  repair,  or  the  sequently  applies"  (Lloyd  v.  New 
like,  but  a  special  legislative  grant  York,  6  N.  Y.  375  [sewer  trench  left 
to  the  city  for  private  purposes.  The  open,  unguarded  and  unlighted] ; 
sewers  of  the  city,  like  its  works  for  City  of  Richmond  v.  Wood,  63  S.  E. 
supplying  the  city  with  water,  are  (Va.)  449  (1909) ;  Kiesel  v.  Ogden^ 
the  private  property  of  the  city;  the  8  Utah,  237,  30  Pac  768  (1892)  ; 
corporation  and  its  corporators  —  its  negligent  construction  (Langley  ▼. 
citizens  —  are  alone  interested  in  City  Council  of  Augusta,  118  Ga. 
them;  the  outside  public  or  people  690,  46  S.  E.  486,  98  Am.  St.  Rep. 
of  the  state  at  large  have  no  interest  133  (1903) ;  Munn  v.  City  of  Hud- 
in  them,  as  they  have  in  the  streets  son,  70  N.  Y.  Supp.  626,  61  App. 
of  the  city,  which  are  public  high-  Div.  343  (1901);  Hamlin  v.  City  of 
ways.  The  donee  of  such  a  power  Biddeford,  96  Me.  308,  49  Atl.  11 
takes  with  it  the  understanding  that  ( 1901 ) ;  negligently  maintaining  or 
it  shall  be  so  executed  as  not  un-  failing  to'  repair  ( Judd  v.  City  of 
necessarily  to  interfere  with  the  Hartford,  72  Conn.  360,  44  Atl.  610^ 
rights  of  the  public,  and  that  all  77  Am.  St.  Rep.  312  (1899);  Bum- 
needful  and  proper  measures  will  be  side  v.  City  of  Everett,  186  Mass.  4, 
taken,  in  the  execution  of  it,  to  71  N.  E.  82  (1904);  City  of  Dallaa 
guard  against  accidents  to  persons  v.  Webb,  22  Tex.  Civ.  App.  48,  54 
lawfully  using  the  highway  at  the  S.  W.  398  (1898);  City  of  McCook 
time"  (per  Manning,  J.,  Detroit  v.  v.  McAdams,  114  N.  W.  (Neb.)  606 
Corey,  9  Mich.  166).  "As  the  city  (1908);  Cairns  v.  City  of  Chester, 
assumes  to  regulate  the  whole  sub-  34  Pa.  Sup.  Ct.  61  (1907);  damage 
ject,  and  compels  all  inhabitants  to  caused  by  overtaxing  sewer  beyond 
conform  to  and  comply  with  their  original  design  recoverable  (Roberts 
ordinances,  it  results,  by  necessary  Bros.  v.  City  of  Dover,  77  N.  H.  147, 
implication,  that  they  make  them-  66  Atl.  896  (1903);  King  v.  Granger, 
selves  liable  for  whatever  mischief  21  Richmond  93,  41  Atl.  1012,  21 
or  injury  necessarily  results  from  L.  R.  A.  93,  79  Am.  St.  Rep.  779 
any  negligence  or  omission  of  duty  (1898);   liable  for  negligently  per- 
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dilapidations  in  the  structure,  as  naturally  result  from 
use,  by  occasional  examinations  and  cleansings.  This 
duty  is  purely  ministerial ;  and  the  corporation  is  liable 
for  a  failure  to  perform  it,  without  regard  to  whether  it 
had  notice  of  the  defect  or  not.""  Constructive  notice  of 
a  defect  in  a  sewer,  which  might  have  .been  discovered  by 
the  exercise  of  ordinary  and  reasonable  diligence,  is  im- 
plied,"^ Manholes  and  other  parts  of  the  structure  on 
the  street  surface  are  to  be  looked  after  as  parts  of  the 
highway/"     But  a  city  does  not  insure  against  damage 

mitting   escape    of    poisonous   gases  (N.  S.)   1053,  112  Am.  St.  Rep.  558 

(Kolb   ▼.    City    of    Huntsville,    111  (1906). 

Teim.   311,   76   S.   W.   823    (1903);  >^The  neglect  of  duty  consists  in 

but  the  city  is  not  liable  for  failure  not  having  ascertained  the  fact  of 

to   provide   against  gases  generated  obstruction   (Barton  v.  Syracuse,  37 

by  unusual  combination  of  gases  and  Barb.  292,  aff'd,  36  Id.  54 ;  New  York 

accidently  ignited  (Fuchs  y.  City  of  ▼.  Furze,  3  Hill,  612   [obstruction; 

St.    Louis,   167   Mo.   620,   67   S.   W.  leading  case];  and  cases,  infra), 

610,  57  L.  R.  A.  136    (1902);   city  *"Kibele  v.  Philadelphia,  105  Pa. 

is   bound   to  provide   against  floods  St.  41;  Koelsch  v.  Philadelphia  Co., 

that  are  to  be  expected  though  at  152  Pa.  St.  355.    See  also  Briegel  y. 

wide    intervals    (Amdt    v.    City   of  Philadelphia,    135    Pa.    St.    451,    19 

Cullman,  132  Ala.  540,  31  So.  478,  Atl.     1038;     Hazzard     v.     Council 

96  Am.  St.  Rep.  922  (1902) ;  Kansas  Bluffs,  79  Iowa,  106,  44  N.  W.  219. 

City  v.  King,  65  Kans.  64,  68  Pac.  ^"Cassidy     v.     Poughkeepsie,     71 

1093     (1902);     City    of    Peoria    v.  Hun,  144,  24  N.  Y.  Supp.  523  [sewer^ 

Adams,    72   HI.    App.    662    ( 1897 ) ;  basin  cover  in  sidewalk,  out  of  order 

City  of  Chicago  v.   Rustin,  99   111.  from   long  use].     It  is  no  defense 

App.  47  ( 1901 ) ;  City  of  Valparaiso  that  the  overflow  of  a  sewer  was  un- 

▼.    Spaeth,    166   Ind.    14,   76    N.   E.  usual,   if  the  sewer's  incapacity  to 

514   (1905);   Sundheimer  v.  City  of  carry  off  all  the  water  was  due  to 

New  York,  79  N.  Y.  Supp.  278.  77  its  want  of  repair  (Spangler  v.  San 

N.  Y.  App.  Div.  53,  rev'd,  176  N.  Y.  Francisco,  84  Cal.  12,  23  Pac.  1091 ; 

493,  68  N.  E.   867    (1903);   city   is  Hunt  v.  New  York,  109  N.  Y.   134, 

not  liable  on  evidence  merely  of  the  16  N.  E.  320).    Plaintiff's  horse  was 

insufficiency    of    sewer     (Keeley    v.  injured    by    stepping    on    a    brick 

Portland,  100  Me.  260,  61  Atl.  180  washed  into  the  street  by  the  over- 

(1905);  Manning  v.  Springfield,  189  flow  from  a  culvert.     Held,  error  to 

Mass.   245,   68   N.   E.   202    (1904);  instruct  that  defendant  was  not  lia- 

when    city    used    a    natural    water  ble,  for  the  reason  that  such  an  in- 

course  for  sewer  it  is  not  bound  to  jury  could  not  have   been  foreseen 

provide    against    flooding    adjacent  and  apprehended  as  a  result  of  the 

land      by      extraordinary      rainfall  insufficient  capacity  or  lack  of  re- 

(ODonnell  v.  City  of  Syracuse,  184  pair    of    the    culvert     (Hazzard    v. 

Tenn.  1,  76  N.  E.  738,  3  L.  R.  A.  Council  Bluffs,  79  Iowa,  106,  44  N. 
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• 

from  defects  in  its  sewers,  any  more  than  from  defects  in 
its  highways  and  other  public  works.  Its  duty  extends 
only  to  the  exercise  of  reasonable  care  and  vigilance.  It 
is  necessary  for  a  recovery,  therefore,  to  show  that  the 
city  neglected  to  remove  the  obstruction  after  notice,  or 
else  culpably  neglected  to  discover  it  before  the  damage 
was  done.""   The  city  is,  of  course,  liable,  without  proof  of 

W.  21^;  Barr  v.  Kansas,  121  Mo.  [overflow  of  water  by  obstruction  of 
22,  25  S.  W.  562;  Lincoln  v.  De-  street  gutter,  knowingly  permitted] ; 
troit,  lai  Mich.  245,  6»N.  W.  617).  Taylor  v.  Austin,  32  Minn.  247; 
*"  Smith  V.  New  York,  66  N.  Y.  Cook  v.  Milwaukee,  24  Wis.  270; 
295.  In  that  case  the  overflow  of  Netzer  v.  Crookston,  69  Minn.  244, 
sewer  was  caused  by  its  stoppage  61  N.  W.  21;  Imler  v.  Springfield, 
with  sand,  etc.,  washed  in  from  the  65  Mo.  119;  Woods  v.  Kansaa  City, 
streets,  during  or  just  after  an  un-  68  Mo.  App.  272 ;  Valparaiso  v.  Cart- 
usually  heavy  shower.  No  defect  wright,  8  Ind.  App.  429,  35  N.  E. 
in  the  sewer's  construction,  or  any  1051;  Nashville  v.  Sutherland,  94 
prior  obstructions  were  shown.  In  Tenn.  356,  29  S.  W.  228;  TVite  v. 
Seifert  v.  Brooklyn,  101  N.  Y.  136,  St.  Paul,  56  Minn.  527,  68  N.  W. 
4  N.  E.  321,  the  injury  to  abutting  158;  Parker  v.  Laredo,  9  Tex.  Civ. 
property  was  directly  caused  by  an  App.  221,  28  S.  W.  1048.  See  Downa 
original  defect  in  the  sewer,  which  v.  High  Point,  115  N.  C.  182,  20 
was  continued  in  use  after  knowl-  S.  E.  385;  Fort  Wayne  v.  Coombs, 
edge,  and  was  remediable  by  adopt-  107  Ind.  75 ;  Springfield  v.  Le  Claire, 
ing  a  change  of  plan.  Held,  the  city  49  111.  476;  O'Brien  v.  St.  Paul,  25 
was  liable  for  neglect  to  take  meas-  Minn.  333;  Wallace  v.  Muscatine,  4 
ures  to  remedy  the  defect,  s.  p.,  Greene  (Iowa),  373;  Murphy  v.  In- 
Jersey  City  v.  Kieman,  50  N.  J.  dianapolis,  168  Ind.  238,  63  N.  E.  46& 
Law,  246;  Paine  v.  Delhi,  116  N.  Y.  (1902) ;  Dell  Rapids,  etc.  Co.  v.  Dell 
224,  22  N.  E.  406;  Ballou  v.  State,  Rapids,  11  S.  Dak.  116,  76  N.  W. 
Ill  N.  Y.  496,  18  N.  E.  627;  Jenney  898  (1898) ;  Dallas  v.  Webb,  22  Tex. 
V.  Brooklyn,  120  N.  Y.  164,  24  N.  E.  App.  48,  54  S.  W.  398  ( 1900) ;  Judd 
274  [hydrant] ;  Rowe  v.  Portsmouth,  v.  Hartford,  72  Conn.  350,  44  Atl. 
66  N.  H.  291;  Hession  v.  Wilming-  610,  77  Am.  St.  Rep.  312  (1890'); 
ton  (Del.),  27  Atl.  830;  Harrigan  v.  Monarch  Mfg.  Co.  v.  Omaha,  etc. 
Wilmington  (Del.),  12  Atl.  779-;  Ry.  Co.,  127  Iowa,  611,  103  N.  W. 
Fair  v.  Philadelphia,  88  Pa.  St.  309';  493  (1906) ;  Louisville  v.  Gimpel,  22 
Collins  v.  Philadelphia,  93  Id.  272;  Ky.  L.  Rep.  1110,  59  S.  W.  1096 
Fairlawn  Coal  Co.  v.  Scranton,  148  (1901);  Bumside  v.  Everett,  186 
Id.  231,  23  Atl.  1069;  Baltimore  v.  Mass.  4,  71  N.  E.  82  (1904);  Lock- 
Schnitker,  84  Md.  34,  34  Atl.  1132;'  wood  v.  Dover,  73  N.  H.  209,  61  Atl. 
Bannagan  v.  District  of  Columbia,  2  32  (1905) ;  Williams  v.  Greeneville, 
Mackey,  285;  Wright  v.  Wilming-  130  N.  C.  93,  40  S.  E.  977,  89  Am. 
ton,  92  N.  C.  166;  Peru  v.  Brown,  St.  Rep.  860,  67  L.  R,  A.  207  (1902) ; 
10  Ind.  App.  597,  38  N.  E.  223;  Betterly  v.  Scranton,  208  Pa.  St. 
Harper  v.  Milwaukee,  30  Wis.   365  370,   67   Atl.    768    (1903);    Kolb   v. 
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negligence,  for  having  directly  caused  or  authorized  any 
change  in  its  sewers,"*  or  their  use  for  other  purposes 
than  that  for  which  they  were  designed,""  so  that  their 
capacity  is  diminished,  and  the  sewage,  in  consequence,  is 
thrown  back  on  abutting  land,  or  other  damage  is  done. 
Where  it  has  converted,  under  its  statutory  powers,  a 
natural  watercourse  "•  or  a  canal  "^  into  a  public  sewer, 
its  duty  in  respect  thereto  is  the  same  as  if  the  sewer 
were  originally  artificial.  As  sewers  are  constructed  to 
effect  the  drainage,  not  only  of  the  streets,  but  of  lands 
adjacent,  and  generally  at  the  expense  of  their  owners, 

KnozyOle,  111  Texm.  311,  76  S.  W.  508,     petroleum     which     had     been 

823    (1904);    Bragg  v.   Rutland,   70  allowed  to  run  into  the  sewer  under 

Vt.  606,  41  Atl.  678  (1898) ;  Kidaon  the  direction  of  the  city's  fire  depart- 

v.  Bangor,  99  Me.  139,  58  Atl.  900  ment  could  not  flow  out  by  reason 

(1904) ;  Cannelton  v.  Bush,  91  N.  E.  of  the  high  water  in  the  river  at  the 

(Ind.   App.)    359    (1910);   Sandy  t.  outlet  of  the  sewer;   after  being  in 

St.  Joseph,   142  Mo.  App.  330,   126  the  sewer  for  four  days,  it  generated 

S.   W.  986    ( 1910) ;   Murphy  v.   At-  gases  which  could  not  escape  because 

lantic  Highlands,  77  N.  J.  Law,  452,  the  manholes  were  closed;  the  gasea 

76  Atl.  1073   (1910);  Peck  v.  Bara-  were    accidentally    ignited,    causing 

boo,    141    Wis.   48,    122   N.   W-    74^  the    explosion.      Held,    question    of 

(1009).  city's  negligence  was  for  the  jury. 

"*Kim8  V.   Troy,   59   N.  y.   600;        ^"Krans  v.  Baltimore,  64  Md.  491, 

Evers  v.  Long  Island  City,  78  Hun,  2  Atl.  908;  Morse  v.  Worcester,  139 

242,  28  N.  Y.  Supp.  825;  McCarthy  Mass.  389,  2  N.  E.  694;   Parker  v. 

V.  Far  Rockaway,  3  App.  Div.  379,  Lowell,  11  Gray,  353;  Yates  v.  Judd, 

38  N.  Y.  Supp.  989;  Bates  v.  West-  18  Wis.  118;  Houfe  v.  Fallon,  34  Id. 

borough,    151   Maes.    174,   23   N.   E.  608;  Gillerly  v.  Madison,  63  Id.  510; 

1070;  Frederick  v.  Lansdale,  156  Pa.  Dallas  y.  Schultz   (Tex.  Civ.  App.), 

St   613,   27   Atl.   563;    Chalkley   v.  27  S.  W.  292.    A  municipality  which 

Richmond,  88  Va.  402,  14  S.  E.  339.  adopts  and  uses  a  stream  as  an  open 

Where  the  necessary  result  of  cut-  sewer,  and  fails  to  keep  its  channel 

ting  a   sewer   is   to   flood    adjacent  open   and   to  remove   accumulations 

land,  the  eity  is  liable    (Ashley  v.  which  obstruct  the  flow  of  water  and 

Port  Huron,  35  Mich.  296).  throw  it  out  of  its  banks  upon  the 

™  Buchanan  v.  Duluth,  40  Minn,  adjoining  land,  is  liable  though  the 

402,   42   N.   W.   204    [gas   pipe    in  stream  had  been  used  as  a  sewer  for 

sewer].     Where  a  city  permits  the  thirty  years    (Blizzard  v.  Danville^ 

use  of  a  sewer  in  violation  of  an  175  Pa.  St.  479,  34  Atl.  846). 
ordinance,   it  is  liable   for   injuries       '^  Savannah  v.  Spears,  66  Ga.  304 ; 

thereby  caused   (Champaign  v.  For-  O'Donnell  v.  Syracuse,  184  N.  Y.  1^ 

mter,  29  HI.  App.  117).    In  Fuchs  76  N.  E.  738,  3  L.  R.  A.    (N.  S.) 

v.  St,  Louis,  133  Mo.  168,  34  S.  W.  1053,  112  Am.  St  Rep.  558   (1906). 
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such  owners  have  a  legal  right  to  connect  their  premises 
by  particular  drains  with  the  main  or  common  sewer ;  "* 
and  a  particular  duty  is  owing  to  them  by  the  corpora- 
tion to  use  ordinary  care  to  prevent  injury  to  their  prop- 
erty by  reason  of  the  structure  becoming  dilapidated,  ob- 
structed or  otherwise  a  cause  of  damage.""  It  is,  how- 
ever, no  part  of  a  city's  duty  to  connect  private  drains 
with  its  main  sewer,  and  the  city  is  not  liable  for  the  negli- 


JTB 


In  Barton  v.  Syracuse,  36  N.  Y.  water  from  it  on  their  open  land, 

64,  aff'g  37  Barb.  292,  it  was  claimed  they  cannot  complain  of  the  failure 

that  plaintiff  was   a  wrong-doer   in  of  the  city  to  keep  its  own  works  in 

connecting  his  cellar   and   premises  repair    (Barry  y.   Lowell,   8    Allen, 

with  the  sewer  by  a  drain,  and  that  127;    Flagg  v.  Worcester,   13  Gray, 

he    was   not,    therefore,    entitled    to  6Q1).      See    Judge    v.    Meriden,    38 

recover  in  the  action.     "  But,"  said  Conn.  9(X     So  where  the  connecting 

the  court  below,  "  if  the  public  can-  drain  was  built  on   plaintiff's  land 

not   use    them    for   the    purpose    of  by  the  corporation  with  his  knowl- 

drainage,  they  will   not  accomplish  edge  and  consent,  and  through  a  de- 

the     end     for     which     they     were  feet  in  it  sewage  matter  came  from 

designed.     There  is  something  very  the  main  sewer  and  was  thrown  on 

like  a  contract  to  be  implied  from  plaintiff's  land,  the  corporation  was 

the  construction  of  a  sewer,  at  the  held  not  liable.    "  If  he  did  not  like 

expense    of    the    adjacent    property,  the  sewer  on  his  lan4}  he  oould  take 

that  it  may  be  used  to  drain  the  it    up-"    (Searing    v.    Saratoga,    39 

property  thus  charged  with  its  con-  Hun,  307). 

struction."  The  rule  is  very  clearly  "*  BaHon  v.  Syracuse,  aupra.  "  Be- 
applicable  to  the  case  of  one  who  cause  sewers  are  built  and  main- 
complies  with  an  ordinance  which  tained  partly  for  the  private  benefit 
requires  all  the  particular  drains  and  advantage  of  the  abutters,  who 
from  private  premises  to  pass  into  pay  in  part  for  such  advantages,  and 
the  main  sewer  of  the  city  (Child  because  the  charge  of  sewers  is  not 
V.  Boston,  4  Allen,  41 ;  Bolton  v.  New  an  obligation  imposed  by  law  with- 
Bochelle,  84  Hun,  281,  32  N.  Y.  out  the  assent  of  the  municipality, 
Supp.  442).  The  fact,  however,  that  but  voluntarily  assumed,  a  munici- 
the  connection  with  the  sewer  was  pality  is  liable  in  a  private  action  for 
voluntary  does  not  prevent  recovery  negligence  in  building  and  maintain- 
for  injuries  from  the  sewer's  over-  ing  them  "  (per  Barker,  J.,  Coan  v. 
flow  (Daggett  v.  Cohoes,  54  Hun,  Marlborough,  164  Mass.  206,  41  N. 
639,  mem.;  7  N.  Y.  Supp.  882).  E.  238).  s.  p.,  Pettingell  v.  City 
But  where  adjacent  owners  are  not  of  Chelsea,  161  Mass.  368,  37  N.  E. 
required  to  conform  their  drainage  380;  Kansas  City  v.  Slangstrom,  63 
to  that  which  the  city  has  provided  Kans.  431,  36  Pac.  706.  The  fact 
for  public  purposes,  and  have  not,  that  the  premises  were  not  directly 
in  fact,  made  use  of  the  common  connected  with  the  sewer  would  not 
sewer  in  that  way,  and  have  taken  prevent  recovery  (Allen  v.  Boston, 
no  means  to  prevent  the  overflow  of  169  Mass.  324,  34  N.  E.  519). 
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gent  maimer  in  which  its  agents  undertook  to  do  so/*® 
The  corporation  is  not  responsible  for  defects  in  a  private 
sewer,  though  on  land  purchased  by  it,  unless  it  has 
adopted  it  as  a  public  sewer.  "^ 

§   288.  [ConsoUdated  with  §  258.] 

§  289.  Implied  liability  for  non-repair  of  streets. — 
With  few  exceptions,  the  courts  of  all  the  States  agree 
that,  as  at  common  law,  no  civil  liability  rests  upon  coun- 
ties and  other  gwo^i-corporations,  for  neglect  to  keep 
their  highways  in  a  reasonable  state  of  repair,  unless  such 
liability  is  expressly  imposed  by  statute."'  But  in  re- 
spect of  cities,  towns  and  villages,  incorporated  either  by 
special  charter  or  under  a  general  statute,"*  tKe  prin- 
ciple is  firmly  established,  by  the  decisions  of  the  Federal 
courts,*"  and  by  those  of  all  the  State  courts,""  where  the 

"•Streiff  V.   Milwaukee,   89   Wis.  streets,  etc.,  of  the  city."    Held,  that 

218,  61  N.  W.  770.    Compare  Ander-  the  District  was  liable  for  injuries 

son  Y.   Wilmington    (Del.),    19  Atl.  caused  by  the  defective  condition  of 

500;    Bethlehem  v.  Haua    (Pa.),   19  one  of  its  streets.    ''The  authorities 

Atl.  437.  establishing  the  doctrine  that  a  city 

"^  The  acquisition  of  the  property  is  responsible  for  its  mere  negligence, 
on  which  the  private  drain  was  are  so  numerous  and  so  well  con- 
located  by  the  corporation  does  not  sidered  that  the  law  must  be  deemed 
constitute  an  adoption  of  the  drain  to  be  settled  in  accordance  with 
as  a  public  sewer,  nor  impose  the  them "  ( Id.,  per  Hunt,  J. ) ;  s.  P., 
duty  of  keeping  it  open  (Kosmak  v.  Weightman  v.  Washington,  1  Black, 
New  York,  53  Hun,  329,  6  N.  Y.  39;  Nebraska  City  v.  Campbell,  2 
Supp.  453).  Id.  590;  Bobbins  v.  Chicago,  4  Wall. 

'"See    cases    cited    under    §    256,  658;    Mayor    v.    Sheffield,    Id.    189; 

ante.  Delger   v.    St    Paul,    14    Fed.    567; 

"•  Ludlow  V.  Fargo,  3  N.  Dak.  485,  Brown  v.  District  of  Columbia,  127 

57  N.  W.  506.  U.  S.  586,  8  S.  Ct.  1314;  District  of 

»•  In  District  of  Columbia  V.  Wood-  Columbia   v.   McElligott,    117   U.   S, 

bury,  136  U.  8.  450,  10  S.  Ct.  990;  621,  6  S.  Ct.  884. 
Barnes  v.  District  of  Columbia,   91        ^So  held  in  Alabama:  Smoot  v. 

U.  S.  540,  Congress  created  a  board  Wetumpka,  24   Ala.   112;    Albritton 

of  public  works,  in  the  District  of  v.  Huntsville,  60  Id.  486;  Campbell 

Columbia,   ''who   shall   have   entire  v.  Montgomery,  53  Id.  527;  Selma  v. 

control    of,    and    make    all    regula-  Perkins,  68  Id.  145;  Montofomery  v. 

tions  which  they  shall   deem  neces-  Wright,  72  Id.  411;  Birmingham  v. 

sary    for     keeping    in    repair    the  Gordon,  52   So.   430    (1910).     Cali- 
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question  has  been  properly  open  for  discussion,  except 

ionUa:  Taylor  v.  Manson^  0  Cal.  Ottumwa,  46  Id.  658;  Case  ▼.  Wa- 
App.  382,  99  Pac.  410  (1909).  Col-  verly,  36  Id.  545;  Beazan  v.  Mason 
orodo:Daniel8  V.Denver,  2  Colo.  669;  City,  58  Id.  233,  12  N.  W.  279; 
Denver  v.  Dunsmore,  7  Id.  328,  3  Pac.  Platte  v.  Ottumwa,  148  Iowa,  646^ 
706 ;  Boulder  V.  Niles,  9  Colo.  415,  12  127  N.  W.  990  (1910).  Kan- 
Pac.  632;  Denver  v,  Magivney,  44  8<is:  Topeka  v.  Tuttle,  5  Kans. 
Colo.  157,  96  Pac.  1002  (1908).  311;  Atchison  v.  King,  9  Id.  550; 
Dakota:  Larson  v.  Grand  Forks,  3  Ottawa  v.  Washabaugh,  11  Id.  124; 
Dak.  307,  19  N.  W.  414.  Delatoare:  Wyandotte  v.  White,  13  Id.  191; 
Magarity  v.  Wilmdngton,  5  Houst.  Smith  v.  Leavenworth,  15  Id.  81; 
530 ;  Anderson  v.  Wilmington,  19  Atl.  Jansen  v.  Atchison,  16  Id.  358 ;  Kan- 
509 ;  Schelich  v.  Wilmington,  74  Atl.  sas  City  v.  Bermingham,  45  Id.  212, 
367  (1909).  Florida:  Tallahassee  25  Pac.  56&.  Kentucky:  Patch  v. 
V.  Fortune,  3  Fla.  19;  Pensacola  v.  Covington,  17  B.  Mon.  722;  Green- 
Jones,  58  Fla.  208, 50  So.  874  (1909).  wood  V.  Louisville,  13  Bush,  226. 
Georgia:  Western,  etc.  R.  Co.  v.  At-  Louisiana:  CNeil  v.  New  Orleans, 
lanta,  74  Ga.  774;  Rome  v.  Dodd,  58  30  La.  Ann.  220;  Cline  v.  Crescent 
Id.  239;  Millidgeville  V.  Oooley,  55  Id.  City  R.  Co.,  41  Id.  1031,  6  So.  851. 
17;  Wilson  v.  Atlanta^  60  Id;  473;  Maryland:  Baltimore  v.  Pendleton,^ 
Parker  v.  Macon,  3&  Id.  725 ;  Bruns-  15  Md.  12 ;  Hartford  County  v.  Wise, 
wick  V.  Braxton,  70  Id.  1&3;  Greens-  71  Id.  43,  18  Atl.  31;  Frostbury  v. 
boro  V.  McGibbony,  93  Id.  672,  20  Hitchins,  16  Atl.  380.  See  §  257, 
S.  E.  37;  Americus  v.  Johnson,  2  Ga.  ante.  Masaachuaetta :  Cammett  v. 
App.  378,  58  S.  E.  518  (1907) ;  Cor-  Haverhill,  197  Ma^s.  76,  83  N.  E.  331 
dele  V.  Jeter,  71  S.  E.  589  (1911).  (1908).  if tcWyan ;  Hughes  v.  Detroit, 
Idaho:  Miller  v.  Mullan,  17  Ida.  116  Mich.  283,  126  N.W.  214  (1910). 
28,  104  Pac.  660  (1909).  lUinoia:  Minnesota:  Fumell  v.  Si.  P&ul,. 
Rockford  v.  Hildebrand,  61  Bl.  155;  20  Minn.  117;  Shartle  v.  Minneapo- 
Browning  v.  Springfield,  17  Id.  143;  lis,  17  Id.  308;  Bohen  v.  Waseca,  32^ 
Springfield  v.  La  Claire,  49  Id.  476;  Id.  176;  Kellogg  v.  Janesville,  34  Id. 
Chicago  V.  Martin,  Id.  241.  See  132,  24  N.  W.  359;  Welter  v.  St. 
Nevins  v.  Peoria,  41  Id.  613;  Van  Paul,  40  Minn.  460,  42  N.  W.  392; 
Cleef  V.  Chicago,  240  111.  318,  Young  v.  Waterville,  39  Minn.  196,. 
88  N.  E.  815,  130  Am.  St.  Rep.  275,  39  N.  W.  97;  Nichols  v.  St.  Paul,  44 
23  L.  R.  A.  (N.  S.)  636  (1909).  Minn.  494,  47  N.  W.  168 ;  Schigley  v. 
Indiana:  Centerville  v.  Woods,  57  Waseca,  106  Minn.  94,  118  N.  W. 
Ind.  192;  Grove  v.  Port  Wayne,  259,  19  L.  R.  A.  (N.  S.)  680  (1909). 
45  Id.  429;  Kistner  v.  In-  ^iasouH:  Turner  v.  Southwest,  etc 
dianapolis,  100  Id.  210;  Knights-  Ry.  Co.,  138  Mo.  App.  143,  120S.W. 
to^  V.  Musgrove,  116  Id.  121  18  j^g  (looO) ;  Scheffler  v.  Harden,  140 
N.  E.  462;  Goshen  v.  Myers,  119  Ind.  ^o    ^oA  c   rx?    Kaa  l^<uM\ 

196.  21  N.  E.  657;  New  Castte  v.  ^°-  ^Pf"  !'•  ^^J  «•  ^-  f »  '/f^^; 
GrubbB,  86  N.  E.  757  (1908)  ;  Hunt-  ^«»«»*PP*-  Bell  v.  West  Point,  51 
ington  V.  Bartrom,  95  N.  E.  (Ind.  Miss.  262 ;  Vickeburg  v.  Hennessy,  64 
App.)  644  (1911),  Iowa:  Mander-  M.  392;  Whitfield  v.  Meriden,  66  Id. 
echid  V.  Dubuque,  29  la.  73;  Koester  570,  6  So.  244.  UissouH:  Bassett 
V.  Ottumwa,  34  Id.  41 ;  Clark  v.  Ep-  v.  St.  Joseph,  53  Mo.  290;  Craig  v. 
worth,   56  Id.   462;    Hendershott  v.    Sedalia,   63    Id.    417;    Blake   v.   St. 
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these  mentioned  below,^**  that  snch  corporations,  where 

Louis,  40  Id.  569;  Halpin  v.  Kansas  Pac  1103.  Pennsylvania:  Erie  v. 
City,  76  Id.  335 ;  Turner  v.  Southwest,  Schwingle,  22  Pa.  St.  388 ;  Fritsch 
etcRy.  Co.,  138  Mo.  App.  143,  120  S.  v.  Allegheny,  &1  Id.  226;  Rigony  v. 
W.  128  (1900);  Scheffler  y.  Harden,  Schuylkill,  103  Pa.  St.  382;  Brook- 
140  Mo.  App.  13,  124  S.  W.  560  ville  v.  Arthurs,  130  Id.  501,  18  Atl. 
(1909).  Montana:  Sullivan  v.  1076;  Ethridge  y.  Philadelphia,  26 
Helena,  10  Mont.  134,  25  Pac.  94.  Fed.  43;  Holbert  y.  Philadelhpia,  221 
Nebraska:  Omaha  y.  Olmstead,  5  Pa.  226,  70  Atl.  746,  20  L.  R.  A. 
Neb.  446;  Lincoln  y.  Walker,  18  Id.  (N.  S.)  201  (1908).  8outh  Caro- 
244,  20  N.  W.  113;  Ponca  y.  Craw-  Una:  Berry  y.  Greenville,  85  S.  C. 
ford,  23  Id.  662,  37  N.  W.  609;  122,  65  S.  E.  1030  (1909).  Ten- 
Walters  y.  Exter,  87  Neb.  125,  neasee:  Nashville  v.  Brown,  9 
126  N.  W.  868  (1910);  Goodrich  y.  Heisk.  1;  Niblett  y.  Nashville, 
University  Place,  80  Neb.  774,  115  12  Id.  684;  Knoxville  v.  Bell, 
N.  W.  538  (1908);  Tewksbury  v.  12  Lea,  157.  Texas:  Galveston  v. 
Lincoln,  84  Neb.  571,  121  N.  W.  994,  Posnalnsky,  62  Tex.  118;  Klein  v. 
23  L  R.  A.  (N.  S.)  282  (1909).  Dallas,  71  Id.  280,  8  S.  W.  90;  Aus- 
Nevada:  McDonough.  v.  Virginia  tin  v.  Ritz,  72  Tex.  391,  9  S.  W.  884. 
City,  5  Nev.  90.  A'eii?  Forik:  Ehrgott  Utah:  Levy  v.  Salt  Lake  City,  3 
V.  New  York,  96  N.  Y.  264;  Nelson  UUh,  63,  1  Pac.  160;  Morris  y.  Salt 
T.  Canisteo,  100  N.  Y.  89;  Saulsbury  Lake  City,  35  Utah,  474,  101  Pac. 
T.  Ithaca,  94  Id.  27;  Conrad  v.  373  (1909).  Virginia:  Sawyer  v. 
Ithaca,  16  Id.  158;  Hickok  y.  Platts-  Corse,  17  Gratt.  230;  Noble  v.  Rich- 
burgh,  Id.  161,  note;  Weet  v.  Brock-  mond,  31  Id.  271;  Clark  v.  Rich- 
port,  Id.  161,  note;  Maximilian  v.  mond,  83  Id.  355,  5  S.  E.  369; 
New  York,  62  Id.  160;  Hyatt  v.  Moore  y.  Richmond,  85  Va.  538,  8 
Rondout,  44  Barb.  385;  Wendell  y.  S.  E.  387;  Richmond  v.  Mason,  109 
Troy,  39  Id.  329,  aff'd,  4  Abb.  Ct  Va.  546,  65  S.  E.  8  (1909);  Bed- 
App.  563;  Peck  v.  Batavia,  32  Barb,  ford  City  v.  Sitwell,  110  Va.  296, 
634;  Cole  v.  Medina,  27  Id.  218;  65  S.  E.  471  (1909);  Richmond 
Clark  y.  Lockport,  49  Barb.  580,  and  y.  Schonberger,  68  S.  E.  284 
many  other  cases;  Stratton  v.  New  (1910).  Washington:  Morgan  v. 
Y'ork,  190  N.  Y.  294,  83  N.  E.  40  Morley,  1  Wash.  St.  464,  25  Pac. 
(1907);  Nichols  v.  New  York,  128  333 ;  Hutchinson  v.  Olympia,  2  Wash. 
App.  Div.  532,  112  N.  Y.  Supp.  314,  5  Pac.  606;  Saylor  v.  Montesano, 
705.  North,  Carolina:  Meares  y.  11  Wash.  St.  328,  39  Pac.  653;  Sut- 
Wilmington,  9  Ired.  Law,  73;  ton  v.  Snohomish,  11  Wash.  St.  24, 
Bunch  y.  Edenton,  90  N.  C.  431.  39  Pac.  273;  Dunkin  y.  Hoquiam,  56 
Xorth  Dakota:  Ludlow  v.  Fargo,  3  Wash.  47,  105  Pac.  149  (1909). 
X.  Dak.  485;  Wells  v.  Lisbon,  128 N.  West  Virginia:  Wilson  v.  Wheeling, 
W.  308  (1910).  Ohio:  Dayton  v.  19  W.  Va.  324 ;  Curry  v.  Mannington, 
Pease,  4  Ohio  St.  80;  Clark  v.  Fry,  8  23  Id.  14;  Moore  v.  Huntington,  31 
Id.  358;  Toledo  v.  Cone,  41  Id.  149;  Id.  842,  8  S.  E.  512;  Biggs  v.  Hunt- 
Shelby  v.  aagett,  46  Id.  549,  22  ington,  32  W.  Va.  55,  9  S.  E.  51. 
N.  E.  407.  Oregon:  Sheridan  v.  Wisconsin:  Kawiecka  v.  Superior, 
Salem,  14  Ore.  328,  12  Pac.  925;  138  Wis.  613,  118  N.  W.  192  (1908). 
Farquar  v.  Roseberg,  18  Ore.  271,  22  ""In  all  the  New  England  States 
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the  statute  grants  them  the  control  of  their  streets^ 
coupled  with  powers  to  raise  means  to  maintain  them,  are 
bound  to  exercise  ordinary  care  and  diligence  to  see  that 
they  are  reasonably  safe  for  travel ;  that  this  duty  is  not 
a  public  duty  owing  to  the  public  alone,  but  a  private, 
corporate  duty,  which  (when  not  expressly  imposed)  is 
necessarily  implied  from  such  a  grant  of  power;  and, 
moreover,  that  the  legislature  is  deemed  to  have  intended 
by  the  grant  to  impose  a  liability,  co-extensive  with  the 
duty,  in  favor  of  any  person  specially  injured  by  a  wrong- 
ful omission  to  perform,  or  a  negligent  performance  of, 
such  duty.    We  reserve  for  a  separate  chapter  the  con- 

(see  §  258,  ante)   and  in  Arkanaaa  County,  29  Id.  245;  Condict  v.  Jersey 

(Arkadelphia  y.  Windham,  49>  Ark.  City,  46  Id.  157;  Carter  v.  Rahway» 

139,   4   S.   W.   450;    Fort   Smith   v.  67  Id.  196,  30  Atl.  863),  South  Caro- 

York,   62   Ark.   84,   12   S.   W,    157),  Una  (Young  v.  Charleston,  20  S.  0. 

California  (Winbigler  v.  Los  Angeles,  116;  Black  v.  Columbia,  19  Id.  412; 

45  Cal.  36;   Tranter  v.  Sacramento,  Coleman  v.  Chester,  14  Id.  291),  and 

61  Id.  271;  Chope  v.  Eureka,  78  Id.  Wisconsin   (Bums  v.  Elba,  32  Wis. 

588,   21    Pac.    364;    Arnold   v.    San  606;  Stilling  v.  Thorp,  54  Wis.  628, 

Jose,  81  Cal.  618,  22  Pac.  877  [two  11  N.  W.  906;  Spearbracker  v.  Larra- 

of  three  judges  sitting,  while  agree-  bee,   64   Wis.   573,   25   N.   W.   656; 

ing  to  apply  the  rule,  disapproved  Wiltse  y.   Tilden,   77   Wis.    152,    46 

it]),  Michigan  (Detroit  v.  Blackeby,  N.   W.   234;    Goeltz  v.   Ashland,    76 

21  Mich.  84  [dissenting  opinion  by  Wis.  642,  44  N.  W.  770) :  the  statute 

Cooley,  J.];   Detroit  v.  Putnam,  45  now  imposes  a  liability  (L.  1889,  ch. 

Id.    263,    7    N.    W.    815;    McKellar  471);    see   Kollock    v.   Madison,    84 

V.  Detroit,  57  Mich.   158,  23  N.  W.  Wis.  485,  54  N.  W.  725 ) .   For  the  rule 

621 ;  Mc Arthur  v.  Saginaw,  58  Mich,  in  Pnnsylvania,  Maryland  and  Indi" 

357,    26    N.    W.    313;    Williams   v.  ana  that  both  counties  and  cities  are 

Grand  Rapids,  59  Mich.  51,  26  N.  W.  impliedly  liable,  see  §  257,  ante.  Col- 

279;  McCutcheon  v.  Homer,  43  Mich,  lier  y.  Fort  Smith,  73  Ark.  447,  84  S. 

483,  6  N.  W.   668;    Roberts  v.   De-  W.  480,  68  L.  R.  A.  237  (1905);  Rob- 

troit,  192  Mich.  64,  60  N.  W.  450) :  erts   y.    Detroit,    102   Mich.    64,    64 

liability    for    non-repair    is     (since  N.  W.  460,  27  L.  R.  A.  672  (1905)  ; 

1887)    imposed  by  statute    (Howell  Kopelka  y.   City  of  Bay  City,   125 

Stats.,  §§  1442-45;  see  Southwell  v.  Mich.  626,  84  N.  W.  1106    (1901); 

Detroit,  74  Mich.  438,  42  N.  W.  118;  Taylor  y.  Manson,  9  Cal.  App.  382, 

Joslyn  y.  Detroit,  74  Mich.  458,  42  99  Pac  410   (190^);   Miller  y.  De- 

N.  W.  50;   Campbell  y.  Kalamazoo,  troit,  156  Mich.  630|,  121  N.  W.  490^ 

80  Mich.  655,  45  N.  W.  652),  New  130  Am.  St.  Rep.  537   (1909).     See 

Jersey  (Sussex  County  y.  Strader,  18  Huntington  v.  Calais,  106  Me.   144, 

N.  J.  Law,  108;  Pray  v.  Jersey  City,  73  Atl.  829   (1910). 
32    Id.    394;    Liyermore   y.    Camden 
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sideration  of  a  multitude  of  decided  cases,  in  which  this 
principle  has  been  applied^ 
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§  290.  [ConsoUdated  with  §  367.] 

§  291.  Implied  liability  for  negligence  of  agents.  —  A 
municipal  corporation  is  impliedly  liable,  on  the  maxim 
of  respondeat  superior,  for  the  negligence  of  its  servants 
and  agents  in  the  discharge  of  its  purely  corporate 
powers,  as  distinguished  from  those  of  a  governmental 
nature/**  The  fact  of  agency  being  established,  the  lia- 
biUty  of  the  corporation  is  determined  by  the  rules,  al- 
ready stated,  which  govern  the  relation  of  master  and 
servant  between  private  persons,  unless  it  is  expressly 
exempted  by  statute  from  the  application  of  the  rule.^** 
It  is  well  settled  that  such  relation  does  not  exist  between 
a  municipal  corporation  and  the  agents  it  appoints  or 
employs  in  the  execution  of  its  governmental  powers 
for  the  enforcement  of  the   laws   and  its   own   ordi- 

^  Chapter  XV,  §S  832-384,  poat.  Sup.  Ct.  090,  34  L.  Ed.  472 ;  Langley 

'"Barnes  v.  District  of  Columbia,  v.  City  Council  of  Augusta,  118  6a. 

91  U.  S.  540;  Clark  v.  Washington,  590»  45  S.  E.  486,  98  Am.  St.  Rep. 

12  Wheat  40;  McCaughey  v.  Provi-  133   (1903);  Boye  v.  Albert  Lea,  74 

denoe,  12  R.  I.  449,  and  cases  cited,  Minn.  230,  76  N.  W.  1131    (1898); 

ffifni..     If  the  city  is  liable  at  all.  Bunker  ▼.  Hudson,  122  Wis.  43,  99 

it   is   liable   in   same  manner  as   a  N.  W.  448   (1904);   Barree  v.  Cape 

private  person  or  corporation  would  Girardeau,   197  Mo.   382,  96   S.   W. 

be   for  the  negligence  of  its  agents  330,  114  Am.  St.  Rep.  763,  6  L.  R.  A. 

(Chicago   V.    Sexton,    115    III.    230;  (K.   S.)    1090    (1906);   Messersmith 

Chicago  ▼.  Selz  &  Co.,  104  111.  App.  v.   Buffalo,   138  App.   Div.  427,   122 

376,    202    111.    646,    67    N.    E.    386  N.  Y.  Supp.  918;  Houston  v.  Dupree, 

(1903);    Bieling   v.    Brooklyn,    120  126    S.    W.     (Tex.)     1115     (1910); 

N.    Y.    98,   24   N.    E.    389    (1890);  Bailey  v.  Osbom,  80  N.  J.  Law,  333, 

Kleopfert  ▼.  Minneapolis,  93  Minn.  78  Atl.  9   (1910);  Gathman  ▼.  Chi- 

118,  100  N.  W.     669   (1904) ;  Lock-  cago,  236  111.  9,  86  N.  E.  152,  19  L. 

wood  ▼.  Dover,  73  N.  H.  200,  61  Atl.  R.  A.   (N.  S.)   1178   (1906).    Dill<Hi 

32    (1906);    Missano  v.  New  York,  on  Municipal  Corporations,  §   1647, 

160  N.  Y.  123,  54  X.  E.  744  (1890) ;  and  cases  cited  in  note  1    (5th  ed., 

Wagner  v.  Portland,  40  Ore.  389,  60  1911). 
Pac.  986,  67  Pac  300  ( 1902) ;  Colum-       "•  See  §  254,  ante. 
bia  V.  Woodbury,  186  U.  S.  450,  10 
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nances,  such  as  police  officers,^®®  firemen,"^  health  offi- 

'^^  Police  officers  can,  in  no  sense,  24;  Altvater  v.  Baltimore,  31  Md. 
be  regarded  as  servants  or  agents  of  462;  Elliott  v.  Philadelphia,  7  Phila. 
the  city.  Their  duties  are  of  a  pub-  128  [policeman  not  caring  for  horse 
lie  nature.  Their  appointment  is  de-  after  arresting  driver] ;  Whitfield  v. 
Yolved  upon  cities  and  towns  by  the  Paris,  84  Tex.  431,  19  S.  W.  566  [un- 
legislature  as  a  convenient  mode  of  skillful  attempt  to  shoot  unmuzzled 
exercising  a  function  of  government,  dog,  wounding  plaintiff] ;  Culver  v. 
but  this  does  not  render  the  cities  Streator,  130  111.  238,  22  N.  £.  810 
and  towns  liable  for  their  unlawful  [same].  In  Givens  ▼.  Paris,  5  Tex. 
or  negligent  acts.  The  powers  and  Civ.  App.  705^  24  S.  W.  974,  plaintiff 
duties  with  which  police  officers  and  was  gored  by  a  cow  which  was  being 
constables  are  intrusted  are  derived  driven  to  pound,  instead  of  led  by  a 
from  the  law,  and  not  from  the  city  rope,  through  a  populous  part  of 
or  town  under  which  they  hold  their  city,  by  a  policeman  specially  ap- 
appointment ''  (per  Bigelow,  C.  J.,  pointed  to  enforce  an  ordinanoe 
82  Mass.  172  [policeman  made  an  against  animals  running  at  large, 
assault  while  attempting  to  enforce  Held,  city  not  liable.  A  city  is  not 
ordinanoe  against  street  obstruct  liable  for  arresting  a  person  without 
tions] ) .  In  McKay  v.  Buffalo,  9  a  warrant,  or  for  using  imnecessary 
Hun,  401,  aff'd,  without  opinion,  74  violence  in  making  an  arrest  (Pol- 
N.  Y.  619,  it  was  sought  to  hold  a  lock  v.  Louisville,  13  Bush,  221; 
city  liable  for  a  policeman's  negli-  Cook  v.  Maoon,  64  Ga.  468;  HarriB 
gently  handling  his  pistol  while  at-  v.  Atlanta,  62  Id.  290;  Attaway  y. 
tempting  to  shoot  a  supposed  mad  Cartersville,  68  Id.  740;  Richmond 
dog  in  the  street,  as  required  by  or-  v.  Long,  17  Gratt.  376;  Dargan  v- 
dinance,  so  that  he  wounded  plain-  Mobile,  31  Ala.  469;  Moss  v.  Augusta, 
tiff.  Held,  on  demurrer,  no  cause  93  Ga,  797,  20  S.  E.  653  [maliciously 
of  action.  In  WoodhuU  v.  New  shooting  dog].  See  Brown  v.  Guy- 
York,  150  N.  Y.  450,  44  N.  E.  1038,  andotte,  34  W.  Va.  29^,  12  S.  E. 
rev'g  76  Hun,  390,  28  N.  Y.  Supp.  707;  Odell  v.  Schroeder,  58  111.  353 
120,  a  policeman,  detailed  to  the  [arrest  on  verbal  order  of  magis- 
Brooklyn  Bridge,  also  acted  as  train-  trate] ;  Peters  v.  Lindsborg,  40  Eans. 
guard  of  the  railroad  operated  654,  20  Pac.  490;  GuUikson  v.  Mc* 
thereon  for  hire,  by  the  two  cities.  Donald,  62  Minn.  278,  64  N.  W.  812 
Held,  that  the  latter  were  not  liable  [false  imprisonment].  But  see  Fox 
for  the  policeman's  forcible  deten-  v.  Northern  Liberties,  3  Watts  &  S. 
tion  of  a  passenger  on  its  train,  no  103;  Rusher  v.  Dallas,  83  Tex.  151; 
relation  of  master  and  servant  exist-  Blake  v.  Pontiac,  49  111.  App.  543 
ing  between  them  and  the  policeman ;  [same]  ;  Kansas  City  v.  Lemen,  57 
8.  P.,  Burch  V.  Hardwicke,  30  Gratt.  Fed.  906,  6  C.  C.  A.  627   [illegally 


*•*  Saunders  v.  Fort  Madison,   111  N.  Y.   Supp.   759.     Contra,  Bowden 

la.  102,  82  N.  W.  428  (1900);  Ter-  v.   Kansas   City,   69   Kans.   587,   77 

rell  V.  Louisville  Water  Co.,  127  Ky.  Pac.  573,  106  Am.  St.  Rep.  178,  06 

77,  106  S.  W.  lOO  (1907);  Gaetjens  L.  R.  A.   181    (1904).     See  §  266, 

T.  New  York,  132  App.  Div.  394,  116  ante. 
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oers/"  and  the  like,  who  are  agents  of  the  State  and  not  of 
the  corporation.  The  corporation  is  not  liable,  therefore, 
for  the  torts  of  these  oflScers,  though  committed  with  its 
knowledge  or  by  its  order,  or  though  the  wrong  was  subse- 
quently ratified  by  it."'  The  mere  fact  that  an  officer  was 
appointed,  and  is  removable  by,  or  receives  his  pay 

closing   circus  exhibition] ;    Cobb  y.  watch    maliciously    assaulted    pris- 

Portland,  55  Me.  381   [third  person  oner];    Dargan   y.    Mobile,   31    Ala. 

injured    while    assisting    police,    at  469;  Stewart  ▼.  New  Orleans,  9  La. 

their  request,  in  making  an  arrest].  Ann.  461    [officer  killed  a  slave  in 

Enforcing  ordinances  is  in  the  inter-  suppressing    an    unlawful    assembly 

est  of  the  public,  not  of  the  corpora-  of    slaves].      Compare    Johnson    v. 

tion  as  such  ( Elliott  v.  Philadelphia,  New  Orleans,  5  Id.   100;   Clague  v. 

75   Pa.  St.  347;    Calwell  v.  Boone,  New  Orleans,  13  Id.  275   [death  of 

51  la.  687;  Ogg  v.  Lansing,  35  Id.  slave  put  to  work   in  chain  gang; 

495;    Prather   ▼.    Lexington,    13   B.  city  liable] ;  Lewis  v.  New  Orleans,  12 

Mon.  559;  Laurel  v.  Blue  [Ind.]  27  Id.  190.    See  Butler  v.  Moberly,  131 

N.  E.  301;  Vaughtman  v.  Waterloo,  Mo.  App.  172,  HO  S.  W.  682  (1908) ; 

14  Ind.  App.  649,  43  N.  E.  476;  Mc-  Jackson   v.    Owingsville,    121    S.   W. 

Elroy  V.  Albany,  65  Ga.  387  [night-  672,  25  L.  R.  A.  (N.  S.)  180  (1909). 


^  Nicholson  v.  Detroit,  129  Mich,  sion  of  an  officer  charged  with  a  duty 
246,  88  N.  W.  695,  56  L.  R.  A.  601  prescribed  and  limited  by  law,  the 
(1902);  Webb  v.  Detroit  Board  of  officer  is  not  treated  as  the  servant 
Health,  116  Mich.  516,  74  N.  W.  734,  or  agent  of  the  corporation  in  the 
72  Am.  St.  Rep.  541  (1896) ;  Prime  performance  of  these  duties  thus  ex- 
V.  Yonkers,  192  N.  Y.  105,  84  N.  E.  pressly  enjoined,  but  is  held  to  be 
571  (1908);  £>vans  v.  Kankakee,  132  the  servant  and  agent  of,  and  con- 
Hi.  App.  488,  231  111.  223,  83  N.  E.  trolled  by  the  law,  and  for  his  acts 
223  (1906);  Kippes  v.  Louisville,  the  municipality  will  not  be  held 
140  Ky.  423,  131  S.  W.  184,  30  L.  R.  liable"  (Sievers  v.  San  Francisco, 
A-  (N.  S.)  1161  (1910).  See  §  266,  115  Cal.  648,  47  Pac.  687,  47  Am.  St. 
ante.  Rep.    153    (1896);    nor  for  the  un- 

^  Calwell  ▼.  Boone,  51  la.  687,  2  lawful  impounding  of  an  animal  by 

K.  W.  614;   Odell  v.  Sehroeder,  58  an  officer  whose  duties  are  public  and 

111.   353;    Grumbine  v.   Washington,  prescribed   by   ordinance    (Gregg   v. 

2  McArthur,  578;    Parks  v.   Green-  Hatcher,    125    S.    W.     (Ark.)     100^ 

Tille,   44   S.   C.    168,  21   S.   E.   540.  (1910);    nor   for   the   negligence   of 

Compare    Rosenbaum    v.    Newbem,  an  incompetent  driver  in  the  fire  de- 

1 18  N.  C.  83,  24  S.  E.  1 ;  McGraw  v.  partment,   such   duties  being  public 

Marion,   98  Ky.   673,  34  S.  W.   18.  (Higgins  v.  Superior,  134  Wis.  264, 

Where   the   street  was  filled   above  114  N.  W.  490   (1908);  nor  on  ac- 

grade  by  mistake  of  the  engineer  the  count  of  the  wrongful  refusal  of  the 

court  said;    "When  the  injury   re-  proper  municipal  officer  to  issue   a 

suits  from  the  wrongful  act  or  omis-  license   (Butler  v.  Moberly,  131  Mo. 

[Law  of  Neo.    Vol.  I  —  51] 


§   291]  MUNICIPAL  OORPOBATIONS.  802 

from/**  the  corporation,  does  not  establish  an  agency^ 
within  the  rule.  In  appointing,  under  statutory  require- 
ment, a  person  to  perform  specific  public  duties;  e.  g.,  a 
boiler  inspector,^*'  or  a  pilot,^**  the  city  discharges  a 
political  duty  only,  and  is  not  liable  for  the  appointee's 
misfeasance  or  malfeasance  in  oflSce."^  Its  officers 
directly  elected  by  the  people  are  not  its  agents,"*  nor  are 
persons  designated  by  statute  to  construct  or  maintain  a 
public  work  for  its  use  and  benefit,""  unless  it  accepts  the 
statute  and  adopts  the  appointment,  in  which  case  the 
appointees  become  its  agents,  the  same  as  if  they  were 
appointed  by  its  own  authority.*^®     An  officer  whose 

App.    172,    110   S.   W.   682    (1906).  trol  over  him,  in  locating  the  line  of 

See  Gaetjens  v.  New  York,  132  App.  his  lots,  so  that,  after  a  partial  oon- 

Div.  304,  116  N.  Y.  Supp.  759).  struction  of  a  house,  he  was  com- 

^  Ctathman  v.  Chicago,  236  III.  9,  pelled  to  rebuild  it  ( Alcorn  ▼.  Phila^ 

86  N.  E.  152,  19  L.  R.  A.    (N.  S.)  delphia,    44    Pa.    St.    348);     8.    P., 

1178  (1901).  Wood  V.  Watertown,  58   Hun,   298, 

"•Mead  v.  New  Hayen,  40  0>nn.  11  N.  Y.  Supp.  864  [alderman].    Se- 

72.  lectmen  of  a  town    (elected)    whom 

^Ogilvie  y.  Edinburgh,  Hay,  26,  the    statute    authorized    to    estab- 

F.  C.  1821.  lish   and   maintain   public   drinking 

^  Martin  y.  Brookl3m,  1  Hill,  545 ;  troughs,  held  not  agents  of  the  town 
Sulliyan  y.  Holyc^e,  135  Mass.  273;  in  erecting  a  trough  and  painting  it 
Prince  y.  Lynn,  149  Id.  193,  21  N.  E.  brilliant  red,  causing  plaintiff's  horse 
296  [street  superintendent] ;  Jensen  to  be  frightened  and  to  run  away 
y.  Waltham,  166  Id.  344,  44  N.  E.  ( Gushing  y.  Bedford,  125  Mass.  526 ) . 
339  [same] ;  New  Bedford  y.  Taun-  *"  In  N.  Y.  &  Brooklyn  Saw  Mill 
ton,  9  Allen,  207  [oyerseers  of  the  (^.  y.  Brooklyn,  71  N.  Y.  680,  the 
poor] ;  Hennessey  y.  New  Bedford,  Legislature  appointed  commissionera 
153  Mass.  260v  26  N.  E.  999  [sunrey-  to  build  docks  along  a  canal  within 
ors  of  highways] ;  Cochrane  y.  Mai-  the  city  limits,  but  not  owned  or  con- 
den,  162  Mass.  365,  25  N.  E.  620  trolled  by  the  city,  the  expense  to  be 
[drainage  commissioners] ;  Bates  y.  ultimately  paid  by  an  assessment 
Rutland,  62  Vt.  178,  20  Atl.  278  upon  adjacent  landL  Held,  not  a 
[trustees  of  highway  district].  corporate  work,   and   that  the   com- 

*••  Terry  y.  New  York,  8  Bosw.  504;  missioners   were   not   agents   of   the 

Treadwell  y.  New  York,  1  Daly,  123;  corporation  for  whose  negligence  it 

Denyer  y.  Williams,  12  Colo.  475,  21  was  liable.    And  see  cases  under  next 

Pac.  617.    A  city  corporation  is  not  note. 

responsible  to  a  lot  owner  for  negli-  "•In  Bailey  y.  New  York,  3  Hill, 

gence  of  a  district  surveyor  elected  by  631,  aff'd,  2  Den.  443,  commission- 

the  people,  under  authority  of  stat-  ers  were  appointed  by  the  State  to 

ute,  the  corporation  haying  no  con-  draft   a   plan    for   oonyeying   water 
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duties  are  prescribed  by  statute,  whose  authority  is  not 
derived  from  the  corporation,  and  who  is  not  subject  to 

its  control,  is  not  its  agent  for  whose  ngeligence  it  is 
liable.'^^     Under  the  general  principle  which  makes  a 

into  the  city  of  New  York,  such  plan  v.  Spaeth,  166  Ind.  14,  76  N.  £.  614 

to  be  submitted  to  the  common  coim*  ( 1906 ) ;  St.  Germain  v.  City  of  Fall 

dty  of  the  cit^  for  approval  and  adop-  River,  177  Mass.  660^  69  N.  £.  447 

tion.     The    plan    8ul»nitted    to    the  (1901). 

commissioners    was    approved,    and  ""^  Highway    officers   whose    duties 

the    commissioners    were    instructed  are    prescribed    by   general    statute, 

by  the   common  council   to  proceed  whose  authority  is  not  derived  from 

with   the  work,  which  was  accord-  the  town,  and  who  are   not  under 

ingly  done.    The  work  was  paid  for  the   control   of    the   town,    are   not 

and  accepted  by  the  city.     In  the  agents  of  the  town.     Their  powers 

course   of  the  work,  a  dam  was  so  cannot  be  enlarged  or  abridged  by 

negligently     built    that    during     a  any  action  of  the  town,  and  what 

freshet  it  was  carried  away,  causing  they  do,  or  omit  to  do,  in  the  proper 

injury    to   the    plaintiff's    property,  exercise  of  their  authority,  is  done 

On  the  trial,  plaintiff  was  n<Hi-suited,  or  omitted  because  the  law  enjoins 

principally    upon    the    ground    that  and    prescribes    their    duties,    inde- 

the     water     commissioners,     having  pendent  of  municipal  control  or  an- 

been   appointed  by  the  State,  were  thority  ( Ball  v.  Winchester,  32  N.  H. 

not  subject  to  the  control  of  the  city,  435;    Hardy  v.  Keene,  62  Id.   370; 

and  that  the  latter  was  not,  there-  Pratt  v.  Weymouth,  147  Mass.  246; 

fore,     liable    for    their    negligence.  17  N.  E.  638   [highway  surveyor]; 

Held,  error.     In  Deyoe  v.  Saratoga  Barney    v.    Lowell,    96    Mass.  670; 

Springs,  1  Hun,  341,  commissioners  McCarthy    v.    Boston,    136   Id.    197 

appointed    by    the    Legislature    had  [street  superintendent] ;   Walcott  v. 

charge    of    a   village    water    works.  Swampsoott,  1  Allen,  101   [highway 

The  village  held  liable  for  their  neg-  surveyor] ;  Bates  v.  Homer,  66  Vt. 

ligenee.     a.  p.,  Toledo  v.  Gone,  41  471,    27    Atl.    134;    Anne    Arundel 

Ohio  St.  149;  Iront^  v.  Kelley,  38  County  v.  Duval,  64  Md.  360  [road 

Id.  60;  Appleton  v.  Water  Com'rs,  supervisor];    Caspary    v.    Portland, 

2  Hill,   433;    Conrad  v.  Ithaca,   16  19   Ore.  496,  24  Pac.   1036   [health 

X.  T.  168  [unskillful  construction  of  officer].    A  town  is  not  the  superior 

bridge] ;    Fox  v.   City  of   Fhiladel-  of    its    assessors    and    collectors    of 

phia,  206  Pa.  127,  67  Atl.  366,  66  taxes  so  as  to  be  liable  to  a  taz- 

L.   R.   A.  214    (1904);    Davoust  v.  payer  for  their  mistakes  in  assessing 

City   of   Alameda,    149  Cal.   69,   84  too  much  taxes  (Lorillard  v.  Monroe, 

Pac.  760,  6  L.  R.  A.    (N.  S.)    636  11  N.  Y.  392;  Rossire  v.  Boston,  4 

(1906) ;  Piatt  V.  City  of  Waterbury,  Allen,   67;    Dunbar  v.   Boston,    112 

72  Conn.  631,  46  Atl.  164,  77  Am.  Mass.  76;   Alger  v.  Easton,  119  Id. 

St.  Rep.  335,  48  L.  R.  A.  691  (190O) ;  77).     Compare  Commonwealth  Bank 

Hourigan    v.    City    of   Norwich,    77  v.  New.  York,  43  N.  Y.    184.     The 

Conn.  368,  69  Atl.  487  (1904) ;  City  statute  must  determine  the  liability 

of  Chicago  v.  Selz,  202  HI.  646,  67  of  the  corporation  for  the  torts  of 

N.  E.  386  (1903) ;  City  of  Valparaiso  iU  officers  (Little  Rock  v.  Willis,  27 


§   291]  MUNICIPAL  OOBPOBATIONS.  804 

master  liable  for  the  negligence  of  subagents  employed 
by  his  servant,  under  his  authority,'®*  municipal  corpora- 
tions are  answerable  for  the  negligence  of  persons  law- 
fully '*•  appointed  or  employed  by  its  oflScers  to  perform 
ministerial  duties  *^  or  labor '''  in  its  service.  It  is,  of 
course,  not  liable  for  the  negligence  of  its  agents  when 
engaged  in  the  service  of  a  third  person.*®*     But  putting 

Ark.  572;  McGinnis  v.  Medway,  176  liable  for  injuries  caused  by  the  care- 
Mass.  67,  57  N.  £.  210  (1900);  Jen-  lessness  of  the  laborers  employed 
sen  V.  Waltham,  166  Mass.  344,  40  by  its  street  commissioner,  or  other 
N.  £.  20  (1895);  O'Brien  v.  Derby,  proper  officer,  in  corporation  work 
73  N.  H.  198,  60  Atl.  843  (1906);  (Delmonioo  v.  New  York,  1  Sandf. 
Gordon  v.  Omaha,  71  Neb.  570,  99  222;  Barney  Boat  Co.  v.  New  York, 
N.  W.  242  (1904);  Atken  v.  Village  40  Fed.  50,  and  note  [employees  of 
of  Wells  River,  70  Vt.  308,  40  Atl.  street-cleaning  commissioner] ;  Day- 
829,  67  Am.  St.  Rep.  672,  41  L.  R.  A.  ton  v.  Pease,  4  Ohio  St.  80;  Smith 
566  (1898);  Murray  v.  City  of  v.  Milwaukee,  18  Wis.  69;  see 
Omaha,  66  Neb.  279,  92  N.  W.  299,  Memphis  v.  Lasser,  9  Humph.  757; 
103  Am.  St.  Rep.  702  (1902);  Mc-  Detroit  v.  Corey,  9  Mich.  165;  Cin- 
Ginness  ▼.  Allison  Realty  Co.,  46  cinnati  v.  Stone,  6  Ohio  St.  38; 
Misc.  Rep.  8,  93  N.  Y.  Supp.  267,  Meares  v.  Wilmington,  9  Ired.  Law, 
aflfd.  111  App.  Div.  926,  97  N.  Y.  73;  McCaughey  v.  Tripp,  12  R.  I. 
Supp.  1141  (1906) ;  Simpson  v.  City  449) ;  8.  p.,  Worden  v.  New  Bedford, 
of  Whatoom,  33  Wash.  392,  74  Pac  131  Mass.  23  [janitor  of  a  public 
677^  99  Am.  St.  Rep.  951,  63  L.  R.  A.  building,  let  out  with  services  of  the 
816  (1903).  janitor];    Vincent   v.    Brooklyn,    31 

***See  §  157,  ante,  Hun,    122    [keeper   of   a    municipal 

**  Where     the    general     duty    of  building,    whose    negligence    caused 

abating   nuisances    is    cast    upon    a  an  explosion  of  gas].    In  Sullivan  v. 

particular   department    of   the    city  Holyoke,  135  Mass.  273,  a  city  waa 

government   with   which   the   mayor  held  liable  for  the  negligence  of  an 

has  nothing  to  do,  the  latter,  in  em-  agent    employed    to    take    care    of 

ploying  a  person,  in  an  emergency,  naphtha     used     in     lighting    street 

to  remove  a  nuisance,  does  not  bind  lamps. 

the  city  so  as  to  make  it  liable  for  ^The  fact  that  a  city  engineer 
the  employee's  negligence  in  trying  plans  a  defective  drain,  to  be  con- 
to  remove  the  nuisance  (Hilsdorf  v.  structed  by  private  parties,  which 
St.  Louis,  45  Mo.  94) ;  8.  p.,  dhimber-  caves  in,  and  causes  injury,  does  not 
land  v.  Willison,  50  Md.  138.  impose    any    liability    on    the    city 

■^  An  authority  to  do  acts  merely  (Kansas  City  v.  Brady,  52  Kans.  297, 

ministerial    or    mechanical    may    be  34  Pac.  884,  36  Id.  726).    A  city  is 

delegated;  but  not  so  where  the  act  not  liable  for  the  fault  of  its  engi- 

involves  the  exercise  of  judgment  or  neer  in  incorrectly  reporting  to  a  lot 

discretion  (Powell  v.  Tuttle,  3  N.  Y.  owner  the  grade  of  street  in  front  of 

396;  and  cases  cited).  owner's    lot,    although    by    an    ordi> 

""  Thus,  a  municipal  corporation  is  nance  of  the  city  it  is  made  the  en- 
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an  agent  to  work  in  another  department  of"  public  busi- 
Fiess  than  that  to  which  he  was  specially  assigned,^' will 
not  terminate  his  agency  so  as  to  relieve  the  corp<M:ation 
from  liability  for  his  negligence  in  such  work.^ 


207 


292,  293,  294,  [Consolidated  with  §  291.] 

§  295.  Departments  of  government,  not  agents  of  city. 
—  The  members  of  an  independent  department  of  mu- 
nicipal government  created  by  the  legislature,  not  for  the 
jmrpose  of  managing  the  corporation's  property,  but  of 
providing  for  the  general  welfare,  are  not  agents  of  the 
corporation,  although  appointed  and  removable  by  it, 
and  under  its  control  and  pay,  but  are  officers  and  agents 
of  the  State,  for  governmental  purposes,  like  the  corpo- 

giiieer's  duty  to  make  such  reports  upon  work  for  a  third  person  by  the 
to  the  lot  owner.  Benefit  of  per-  mayor's  direction.  Held,  that  while 
formance  of  such  duty  accrues  to  so  engaged,  he  was  not  the  city's 
lot  owner,  not  to  city  in  its  corpo-  agent  for  whose  negligence  it  was 
rate  capacity  (Waller  v.  Dubuque,  liable.  In  Wilson  v.  Troy,  136  N.  Y. 
69  la.  541,  29  N.  W.  456);  s.  P.,  96,  32  N.  £.  44,  the  city's  water 
Martin  ▼.  Brooklyn,  1  Hill,  545  commissioners  had  prohibited  any 
[filing  a  report  of  assessment  of  person  except  their  superintendent 
damage  for  a  street  opening  by  vil-  and  those  employed  by  him,  or  hav- 
lage  trustees,  as  required  by  general  ing  his  permission,  to  tap  or  make 
statute,  not  a  corporate  duty];  connection  with  the  water  mains. 
Anne  Arundel  County  v.  Duvall,  A  plumber  who  was  employed  to 
54  Md.  350  [road  supervisor].  The  make  a  connection  with  a  house, 
mere  granting  of  a  license  to  a  knowing  of  this  rule,  applied  to  the 
plumber  to  connect  service  pipes  for  superintendent,  who  directed  work- 
conducting  water  from  the  distribut-  men  employed  by  the  city  to  make 
ing  pipes  of  the  city  to  private  an  excavation  in  the  street  for  the 
houses,  or  the  giving  of  a  special  connection,  the  plumber  agreeing  to 
permit  to  him  to  connect  with  a  city  reimburse  the  city  for  the  cost  of 
sewer,  under  the  direction  of  the  the  men's  labor.  The  workmen  neg- 
city  inspectors,  does  not  make  the  ligently  left  the  excavation  un- 
plumber  a  servant  of  the  city  when  guarded,  and  plaintiff's  horse  fell 
employed  by  private  parties  (Dor-  into  it.  Held  (by  one  majority), 
Ion  V.  Brooklyn,  46  Barb.  604).  See  whether  the  workmen  were  at  the 
§  263,  ante.  In  Harvey  v.  Hillsdale,  time  servants  of  the  city,  was  for  the 
86  Mich.  330,  49  N.  W.  141,  an  em-  jury. 

ployee  of  the  city  while  engaged  in       ""Stoddard     v.     Winchester,     157 

work    for    the    city   under   contract,  Mass.  567,  32  N.  E.  948. 
was  taken  from  that  work  and  placed 
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ration  itself.'-     The  latter  is  not  answerable,  therefore, 

for  th^  cdn'duct  of  such  oflGicers,  in  the  discharge  of  their 

atWtuteTry  duties,  nor  for  the  negligence  of  their  subordi- 

•-iifttfes  and  servants,  in  the  business  of  the  department.**** 

hi 

"*  Russell  V.  New  York,  2  Den.  461,  tendent  of  streets,  acting  under 
distinguishing  Bailey  v.  New  York,  such  board  of  street  commissionerb, 
2  Id.  443.  In  Maximilian  v.  New  was  not,  by  virtue  of  his  office,  an 
York,  62  N.  Y.  160,  the  driver  of  agent  of  the  city,  for  whose  negli- 
an  ambulance  wagon  belonging  to  gence  it  was  liable  (McCann  ▼.  Wal- 
the  city  ran  over  and  caused  the  tham,  163  Mass.  344,  40  N.  E.  20) ; 
death  of  plaintiff's  intestate.  The  s.  p..  Gross  v.  Portsmouth,  68  N.  H. 
driver  was  an  employee  of  the  com-  266,  33  Atl.  256  [water- works  com- 
missioners of  charities  —  a  depart-  mission] ;  Dodge  v.  Granger,  17  R.  I. 
ment  of  the  city  government.  664,  24  Atl.  100  [fire  department]; 
Held,  corporation  not  liable,  s.  P.^  Condict  v.  Jersey  City,  46  N.  J. 
Ham  v.  New  York,  70  N.  Y.  460  Law,  157  [negligence  of  an  employee 
[department  of  public  instruction;  of  the  board  of  public  works  charged 
defective  school-bouse  plumbing] ;  with  the  duty  of  cleaning  streets] ; 
Donovan  v.  Board  of  Education,  85  Finch  v.  Board  of  Education,  30 
N.  Y.  117;  Murphy  v.  Commission-  Ohio  St.  37;  Alvater  v.  Baltimore, 
era  of  Emigration,  28  N.  Y.  134  31  Md.  462  [police  department]; 
[board  not  liable  for  emigrant's  loss  Campbell  v.  Montgomery,  53  Ala. 
of  baggage  in  its  charge];  New  527  [police  duties]).  It  has  been 
York,  etc.  Lumber  Co.  v.  Brooklyn,  held,  in  admiralty,  under  a  charter, 
71  Id.  580;  Tone  v.  New  York,  70  providing  that,  "  for  all  purposes,  the 
N.  Y.  157  [board  of  revision  and  cor-  local  administration  and  government 
rection  of  tax  assessments] ;  Gotts-  of  the  city  shall  continue  to  be  in, 
berger  v.  New  York,  9  N.  Y.  Misc.  and  to  be  performed  by,  the  corpora- 
349,  29  N.  Y.  Supp.  592  [dock  depart-  tion,"  creating  the  fire  depart- 
ment]. In  O'Meara  v.  New  York,  1  ment,  and  declaring  its  powers  and 
Daly,  425,  plaintiff,  while  on  the  duties  to  be  "administrative  and 
sidewalk,  was  knocked  down  and  governmental,"  the  city  is  liable  for 
run  over  by  a  fire-engine  in  charge  injuries  to  a  vessel  caused  by  the 
of  firemen.  Held,  city  was  not  lia-  negligence  of  the  department  (Work- 
ble.  The  mere  fact  that  the  firemen  man  v.  New  York,  63  Fed.  298).  In 
had  at  the  time  an  engine  in  their  Edgerton  v.  New  Yoik,  27  Fed.  230, 
possession,  by  the  authority  of  the  following  the  rule  of  the  State  courts, 
common  council,  did  not  create  the  the  city  was  held  liable,  in  admiralty, 
relation  of  master  and  servant.  An  for  the  negligence  of  an  employee  of 
action  would  lie  against  the  fire  de-  the  department  of  public  parks  in 
partment  itself  (Clarissy  v.  Fire  De-  managing  the  draw  of  a  bridge  un- 
partment,  7  Abb.  Pr.  [N.  S.]  352).  der  the  control  of  that  department; 
A  city  charter  gave  the  board  of  al-  s.  p.,  Allen  v.  Boston,  15&  Mass.  324, 
.  dermen  power  to  elect  street  com-  34  N.  E.  519.  Compare  Haight  v. 
missioners,  but  denied  it  the  right  New  York,  24  Fed.  93,  where  city 
to  superintendent  and  direct  them,  was  declared  not  liable  for  careless 
Held,    that    an    assistant    superin-  management   of   steam   tug   by   em- 
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This  principle,  however,  does  not  govern  the  case  of  a 
public  work,  e.  g.,  a  bridge  authorized  by  the  legislature 
to  be  built  and  maintained  at  the  expense  of  a  city,  by  a 
board  of  trustees  appointed  by  the  latter,  to  which  the 
structure,  together  with  its  revenues,  belong.  There,  it 
is  held,  the  trustees,  and  their  servants,  are  agents  of  the 
city,  for  whose  negligence  in  the  management  of  its  prop- 
erty the  city  is  liable.^ 
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§  296.  When  departments  are  city's  agents^  —  The 
fact  that  the  legislature  has  imposed  upon  an  independent 
department  of  a  city  government,  e.  g,,  a  police  or  street 
department,  a  special  duty,  such  as  enforcing  ordinances 
against  nuisances,  or  repairing  its  streets,  as  the  case 
may  be,  will  not  relieve  the  corporation  from  its  primary 
obligation  in  regard  to  the  removal  of  nuisances  and  the 
repair  of  its  streets.  The  fact  that  a  dangerous  excava- 
tion in  a  street  was  authorized  by  an  executive  board 
having  control  thereof,  will  not  reUeve  the  city  from  Ua- 
bility  for  the  negUgence  of  the  department's  servants,  in 
leaving  it- unguarded  and  unUghted  at  night ;^^^  the 
board's  duty  in  the  premises  is  merely  auxiliary  to  the 

ployees  of  board  of  charities.  The  tine,  etc.,  and  that  it  was  provided 
municipality  is  not  liable  for  the  neg-  by  statute  that  **  county  and  munici- 
ligenoe  of  a  public  board  for  the  in-  pal  quarantine  officers  shall  be  sub- 
flpection  of  buildings  created  by  ordinate,  subject  to,  and  regulated 
charter  or  general  law  (Murray  y.  by  such  rules  and  regulations  as  may 
Omaha,  66  Neb.  279,  92  N.  W.  299,  be  prescribed  by  the  governor  or 
103  Am.  St.  Rep.  702  (1902).  See  State  health  officer,"  the  court  said: 
§  291,  note  201,  <Mite.  White  v.  City  "  These  provisions  make  the  health 
of  San  Antonio,  94  Tex.  313,  60S.  W.  officers  of  a  city,  officers  of  the  State, 
436  (1906),  (in  an  action  against  and  show  that  in  our  State  their 
the  dty,  mayor  and  health  officer,  functions  are  governmental  and  are 
for  taking  possession  of  plaintiff's  conferred  in  the  interest  of  the  pub- 
hotel  and  detaining  therein  members  lie  at  large."  Held,  that  defendants 
of  a  theatrical  company  suspected  of  were  not  liable, 
having  been  exposed  to  the  infection  "•  Walsh  v.  New  York,  107  N.  Y. 
of  yellow  fever,  it  appearing  that  220,  13  N.  E.  911;  Toomey  v.  New 
the  charter  empowered  the  city  to  York,  12  Hun,  542.  See  Walsh  v. 
prevent  the  introduction  of  con-  Trustees,  etc.,  96  N.  Y.  427. 
tagions    diseases,    establish    quaran-  '"Graves  v.  Rochester,  39  Hun,  5. 
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general  duty  of  the  corporation,  and  not  exclusive  of  it.*" 
The  fact  that  officers  are  specially  charged  by  the  law 
with  the  enforcement  of  corporation  ordinances,  is  no 
excuse  for  the  neglect  of  the  corporation  to  enforce  them, 
so  long  as  it  has  any  other  means  of  securing  their  ob- 
servance.*" A  statute  which  gives  to  a  particular  de- 
partment of  a  city  government  exclusive  power  to  lay 
out,  and  exclusive  control  of,  certain  streets  within  the 
city  limits,  does  not  indicate  a  legislative  intention  ta 
excuse  the  corporation  itself  from  a  performance  of  its 
primary  duty  to  care  for  all  its  streets ;  the  exclusive  con- 
trol given  the  department  means  exclusive  of  any  other 
officers  of  the  city,  not  exclusive  of  the  city  itself .*^' 

§  297.  [Omitted.] 

"^Kunz  V.  Troy,  104  N.  Y.  344,  10  the  acts  of  its  commissioners  within 
N.  £.  442,  rev'g  36  Him,  615;  Barnes  the  scope  of  their  authority,  as 
Y.  District  of  Columbia,  91  U.  S.  540.  riparian  proprietors  they  are  entitled 
It  is  upon  this  principle  that  a  city  to  make  any  reasonable  use  of  the 
is  not  relieved  from  the  duty  of  watercourse,  but  the  concentration 
repairing  a  street,  on  the  plea  that  of  the  filth  accumulated  by  one  pro- 
the  disrepair  was  caused  by  a  rail-  prietor,  whether  an  individual  or  a 
road  company  laying  its  track  municipal  proprietor,  and  its  dis- 
therein,  the  company  being  under  discharge  into  a  stream  in  such 
statutory  obligation  to  restore  to  quantities '  as  that  it  is  necessarily 
their  former  condition  streets  which  carried  to  the  premises  of  another, 
it  had  torn  up  in  constructing  its  where  it  produces  a  nuisance  dan- 
road  (Tiemey  v.  Troy,  41  Hun,  120).  gerous  to  his  health  and  destructive 
But  the  board  of  education  of  the  of  the  value  of  his  property,  is  un- 
city  of  New  York  is  an  independent  reasonable  and  creates  liability), 
corporation,  and  the  board  and  not  See  monographic  note,  30  Am.  St. 
the  city  is  liable  for  the  injury  Rep.  376,  for  discussion  of  liability 
caused  by  the  neglect  of  the  board  for  negligence  and  misconduct  of 
(Gunnison  v.  New  York  Board  of  municipal  ofiicers. 
Education,  176  N.  Y.  11,  68  N.  E.  "Reinhard  v.  New  York,  2  Daly, 
106,  aflfg  80  App.  Div.  480,  81  N.  Y.  243. 

Supp.  181    (l»0i3);   Higbie  v.  Same,  "Ehrgott  v.  New  York,  96  N.  Y. 

122  App.  Div.  483,  107  N.  Y.  Supp.  264  [department  of  parks].    See  Con- 

168;   Pratt  v.  Waterbury,  72  Cobb,  nors   v.    New   York,    11    Hun,    439; 

531,  45  Atl.   154,  77  Am.  St.  Rep.  Richards   v.    New   York,   48   N.    Y. 

335,   48   L.   R.    A.    691    (1900),    (a  Supp.  315  [bridge  under  the  control 

municipal   corporation   is   liable   for  of  department  of  parks]. 
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§  298.  Independent  contractors  not  agents.  —  The  rule 
that  an  independent  contractor  is  not  the  servant  or  agent 
of  his  employer,  except  in  relation  to  the  specific  results 
which  he  undertakes  to  produce,^"  applies,  of  course,  to 
the  case  of  a  contractor  with  a  municipal  corporation,  for 
the  execution  of  a  public  work.  Hence  the  contractor  is 
alone  responsible  to  third  persons  for  the  negligence  of 
himself,  and  for  that  of  his  servants  or  subcontractors, 
in  carrying  out  the  undertaking.^"  The  fact  that  the  con- 
tract reserved  superintendence  by  the  city's  agents  is 
immaterial.*"  If  the  work  contracted  for  is,  per  se,  a 
nuisance,  or  is  necessarily  dangerous,  the  corporation  is 

'^See  §§  164r-170,  ante.  tice;  but  the  duty  to  give  it  did  not 
""Besides  the  cases  cited  under  devolve  upon  the  village."  A  fire- 
S§  168-170,  ante,  see  Water  Com-  works  company  contracted  with  a 
pany  v.  Ware,  16  Wall.  566;  Pack  city  to  purchase  and  set  off  a  display 
V.  New  York,  8  N.  Y.  222  [blasting  of  firworks  for  a  certain  sum  for 
in  street] ;  Kelly  v.  New  York,  11  the  entire  service,  and  to  pay  all 
Id.  432  [same] ;  Brusso  v.  Buffalo,  90  claims  for  personal  injuries  resulting 
Id.  679  [unguarded  excavation  in  from  the  fireworks,  the  city  having 
street  in  building  sewer] ;  Reed  v.  no  control  whatever  over  the  prep- 
Allegheny,  79  Pa.  St.  300  [trespass  aration  or  execution  of  the  work, 
of  contractor] ;  School  District  y.  Held,  the  city  was  not  liable  for  the 
Fness,  96  Id.  600;  Erie  v.  Caulkins,  negligence  of  an  employee  of  the 
85  Id.  247;  Wilson  v.  Wheeling,  10  company  (Heidenwag  v.  Philadel- 
W.  Vft.  323;  Logansport  v.  Dick,  70  phia,  168  Pa.  St.  72,  31  Atl.  1063). 
Ind.  65;  Leeds  v.  Richmond,  102  Id.  Property  owners  engaged,  in  obedi- 
372;  Fuller  v.  Grand  Rapids,  106  enoe  to  an  ordinance,  in  paving  and 
Mich.  529,  63  N.  W.  530;  Wood  v.  curbing  the  sidewalk  in  front  of 
School  District,  44  la.  27;  Fink  v.  their  properties,  are  not  contractor? 
St  Louis,  71  Mo.  62;  Deford's  Case,  so  as  to  relieve  the  borough  from 
30  Md.  179;  Anne  Arundel  County  v.  liability  for  the  dangerous  condition 
Duval],  54  Id.  350;  Sutton  v.  Board  of  the  street  oaused  by  them  (Trego 
of  Police,  41  Miss.  236).  In  Herrings  y.  Honeybrook,  160  Pa.  St.  76,  28  Atl. 
ton  V.  Lansingburgh,  110  N.  Y.  145,  639).  Fields  v.  Johnston  City,  143 
17  N.  E.  728,  plaintiff's  team,  stand-  111.  App.  486;  Prowell  v.  Waterloo, 
ing  in  a  street,  was  frightened  by  the  123  N.  W.  (Iowa)  346  (1910)  ;  Mo- 
nolse  of  a  blast  fired  by  contractors  Grath  v.  St.  Louis,  215  Mo.  191,  114 
for  laying  a  sewer,  and  plaintiff  was  S.  W.  611  (1909)  ;  Morris  v.  Salt 
injured.  Held,  the  village  was  not  Lake  City,  35  Utah,  474,  101  Paa 
liable.    "  If  it  was  a  prudent  thing  to  373  (1909). 

notify  persons  in  the  vicinity  of  the       "•  Erie  v.  Caulkins,  85  Pa.  St.  247 ; 

blast  before   it  was  fired,  then  the  Charlock  v.   Freel,  50  Hun,   395,  3 

contractors  should  have  given  the  no-  N.  Y.  Supp.  226;  Detroit  v.  Chaffee, 


§   298]  MUNICIPAL  C0BP0BATI0N8.  810 

bound  not  only  to  require  the  contractor  to  take  every 
reasonable  and  proper  precaution  to  prevent  any  mis- 
chief ensuing,  but  to  see  that  such  precautions  are  taken 
by  the  contractor,*"  especially  where  the  contract  fails  to 
provide  for  the  contractor's  taking  precautionary  meas- 
ures, e.  g.,  to  guard  the  street  excavation  contracted  for, 
as  in  that  case  a  person  injured  by  the  absence  of  a  guard 
would  have  no  remedy  against  the  contractor.*^*     Want 

«8  Mich.  635,  37  N.  W.  19;  Cary  ▼.  cistern  20  feet  deep  in  a  street.    The 

Chicago,  60  111.  App.  341;  Blumb  v.  corporation  did  not  reserve  or  exer- 

Kansas  City,  84  Mo.  112.  cise   any   control   or    direction   over 

'^^Storrs  V.  Utica,  17  N.  Y.   104;  the  manner  of  doing  the  work  except 

Brusso  V.  Buffalo,  90  Id.  679 ;  Hawx-  to  see  that  it  was  done  according  to 

hurst  V.   New  York,   43   Hun,   588.  the  contract.     The  cistern  was  un- 

Although    the   work   contracted   for  guarded  while  in  course  of  oonstruc- 

was  not  a  nuisance  per  se,  if  properly  tion,  and  was  only  partially  covered, 

done,  yet  if  it  becomes  so,  by  reason  Plaintiff's    horse    fell    through    the 

of   the   manner   in   which    the   con-  covering.      Held,    city    liable.      See 

tractor  did  it,  and  the  city  accepted  Bauer  v.  Rochester,  59  Hun,  616,  12 

it    in    that   condition,    it    is    liable  N.  Y.  Supp.  418;  Cincinnati  v.  Stone, 

(Vogel  V.  New  York,  92  N.  Y.  19).  6  Ohio  St  38;  Harrisburgh  v.  Taylor, 

In    that   case,   the   contractor   after  87  Pa.  St.  216;  Harrison  v.  Collins, 

making  an  excavation,  which  turned  86  Id.  153 ;  Painter  v.  Pittsburgh,  46 

surface    water    on    adjoining    land,  Id.  221;  Welsh  v.  St.  Louis,  73  Ma 

abandoned  the  work,  and  the  city  did  71 ;  Springfield  v.  Le  Claire,  49  HI. 

not  avail  itself  of  the  right,  under  476;    Scammon   v.    Chicago,   25    Id. 

the  contract,  to  take  charge  of  the  424;  Palmer  v.  Lincoln,  5  Neb.  136; 

work    in    case    of    its   abandonment.  James  v.  San  Francisco,  6  Cal.  529; 

Earl,    J.,    said  I      "The   excavations  Brooks  v.  Somerville,  106  Maas.  271. 

were  made  by  agencies  put  in  motion  A  city  is  liable  when  the  work  is  in- 

by  the  city,   in  the  execution  of  a  trinsically    dangerous,    though    done 

contract  for  it,  upon  its  lands.    The  under  contract  (Birmingham  v.  Mc- 

excavations     were     not     necessarily  Cary,  84  Ala.  469,  4  So.  630;  Bennett 

damaging   to   the    plaintiff.     If   the  v.    Mount    Vernon,    124    Iowa,    537, 

work  had  been  carried  to  completion  lOO  N.  W.  349   (1905) ;  Anderson  v. 

in  a  reasonable  time,  no  serious  dam-  Fleming,  160  Ind.  597,  67  N.  £.  443, 

age  would  have  been  done;   but  the  66  L.  R.  A.  119  (1903);  Chicago  v. 

damage  came  because  the  excavations  Murdock,   212   111.   9,   72   N.   K   46, 

were     needlessly,     negligently     and  103  Am.  St.  Rep.  221  (1904);  Louis- 

heedlessly  suffered  to  remain  in  the  ville  v.   Shanahan,  22  Ky.  L.  Rep. 

street  for  an  unreasonable  length  of  163,  58  S.  W.  808  (1900). 

time,  and  for  that,  responsibility  at-  "*  Storrs  v.  Utica,  supra;  Cotter  v. 

tached  to  the  city."    In  Circleville  v.  Lindgren,  106  Cal.  602,  39  Pac.  960. 

Neuding,  41  Ohio  St.  465,  a  city  con-  See  Cliarlock  v.  Freel,  50  Hun,  395, 

tracted    for    the    construction   of    a  3  N.  Y.  Supp.  226. 
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of  notice  of  the  contractor's  failure  to  guard  or  light  a 
street  excavation  is  not  a  defence.  It  was  the  duty  of 
the  city  to  see  that  such  barriers  were  erected  and  kept 
up.*"  It  cannot  escape  liability  for  the  consequences  of 
a  breach  of  duty,  for  example,  to  maintain  the  public 
streets  so  as  to  be  reasonably  safe  for  travel,  by  the  fact 
of  having  contracted  with  another  for  the  performance  of 
such  duty.^ 


220 


§  299.  Liability  limited  to  matters  within  jurisdiction. 

—  To  establish  the  corporation's  liability  for  the  act  of 
its  agent,  it  is  necessary,  of  course,  to  show  that  the  act 
was  either  expressly  or  impliedly  authorized  by  it,  or  by 
some  branch  of  its  government  having  jurisdiction  of  the 
subject  to  which  the  act  relates,  or  that  it  was  done,  bona 
fide,  in  pursuance  of  a  general  authority  to  act  for  the 
corporation  in  the  matter.*'^   A  common  counciPs  powers 

"^  Omaha  v.  Jensen^  35  Keb.  68,  62  pole   in  a  public  park,  which   had 

N.  W.  833.     Compare  New  York  v.  become   dangerous,   did  it   so  negli- 

Brady,  81  Hun,  440,  3D  N.  Y.  Supp.  gently  that  it  broke  a  telegraph  pole 

1121.  which  fell  upon  and  killed  a  person 

"*  Besides  cases  cited  under  §  176,  passing  on  the  street.  Held,  that  in 
«nle,  see  Turner  ▼.  Newburgh,  100  taking  down  the  pole  the  park-keeper 
K.  Y.  301,  16  N.  E.  344;  Dresaell  v.  was  acting,  though  without  express 
Kingston,  32  Hun,  533;  Groves  v.  orders,  within  the  scope  of  his  em- 
Kochester,  39  Id.  5;  Pettengill  v.  ployment,  and  the  city  was  liable. 
Yonkers,  30  Id.  449,  aff'd,  116  N.  Y.  Otherwise,  where  the  flagstaff  was 
558,  22  N.  E.  1005;  Logansport  y.  not  owned  by  the  town  (Wakefield 
Dick,  70  Ind.  65;  Welsh  v.  St.  Louis,  v.  Newport,  60  N.  H.  374).  s.  p., 
73  Mo.  71;  Broadwell  v.  Kansas  Carman  v.  New  York,  14  Abb.  Pr. 
City,  75  Id.  213;  Jacksonville  v.  301  [plaintiff's  trees  cut  down  by  de- 
Drew,  10  Fla.  106;  Pearson  v.  Zable,  fendant's  servants;  defendant  liable 
78  Ky.  170;  Wilson  v.  Wheeling,  19  for  not  properly  superintending  ser- 
W.  Va.  323 ;  Mayor  v.  O'Donnell,  53  vants] ;  McCarthy  v.  Boston,  135 
Md.  110;  Louisville  v.  Shanahan,  Mass.  197;  Thayer  v.  Boston,  19 
wpra;  Chicago  v.  Murdock,  supra;  Pick.  516  [city  liable  for  the  acts  of 
Great  Lakes  Towing  Co.  v.  Kelly,  etc  officers  having  general  authority 
Transport  Co.,  176  Fed.  492,  100  over  its  streets,  in  erecting  fences 
C.  C.  A.  108  (1910);  Prowell  v.  and  building  a  passage  way  leading 
Waterloo,  supra.  to    plaintiff's    premises,    cutting   off 

"*In  Gilmartin  v.  New  York,  66  access  to  it].     Compare  Bryant  v. 

Barb.  230,  the  city's  park  keeper,  in  Westbrook,  86  Me.  450,  29  Atl.  1100; 

attempting  to  take  down  a  liberty  Sheffield  v.  Harris,  101  Ala.  564,  14 
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are  Umited  and  defined  by  law,  and  it  can  no  more  tran- 
scend  them  than  an  agent  in  any  other  case  can,  and  bind 
his  principal  beyond  the  scope  of  the  authority  conferred 
upon  him.  It  is  not  Kable,  therefore,  for  acts  of  its 
agents  outside  the  scope  of  its  powers.*"  A  common, 
council,  for  example,  has  no  authority,  under  a  general 
charter-power  to  remove  nuisances,  to  direct  the  removal 
of  a  person  sick  of  an  infectious  or  contagious  disease 
from  his  own  house  without  his  consent,  or  to  forcibly 
take  and  occupy  another's  house  as  a  pest-house."*     So 

So.  357.  s.  P.,  Chicago  v.  McGraw,  for  the  damages  caused  by  widening 
75  111.  566;  Sherman  v.  Grenada,  51  of  a  street,  for  want  of  jurisdiction 
Miss.  186;  Hanvey  v.  Rochester,  35  to  make  the  alteration];  Horn  t. 
Barb.  177;  Orlando  v.  Pragg,  31  Baltimore,  30  Md.  218  [same]; 
Fla.  Ill,  12  So.  368  [abating  nui-  Cavanagh  v.  Boston,  139  Mass.  426 
sanoe].  Where  village  trustees,  by  [city  not  liable  for  work  done  negli- 
a  formal  resolution,  directed  their  gently  or  otherwise  under  a  supposed 
highway  officers  to  enter  upon  plain-  authority  of  illegal  and  void  votes  of 
tiff's  premises,  and  remove  a  fence  common  council] ;  Arnold  v.  Stan- 
therefrom,  the  act  of  the  officer  in  ford,  113  Ky.  852,  24  Ky.  L.  Rep. 
obeying  the  command  was  held  to  826,  69  S.  W.  726  ( 1902 ) ;  Atwood 
be  a  trespass  for  which  the  corpora-  v.  Biddeford,  99  Me.  78,  58  Atl.  417 
tion  was  liable,  no  matter  how  hon-  (1904) ;  Brunswick  Gas,  etc.  Ck>.  v. 
estly  the  trustees  may  have  believed  Brunswick,  74  Minn.  230t,  76  N.  W. 
the  fence  to  be  an  encroachment  1131  (1898);  Ck>nner  v.  Manchester, 
upon  the  highway  (Lee  v.  Sandy  73  N.  H.  233,  60  Atl.  436  (1905); 
Hill,  40  N.Y.  442).  See  Buffalo,  etc.  O'Donnell  v.  Syracuse,  184  N.  Y.  1, 
Turnpike  Co.  v.  Buffalo,  58  N.  Y.  76  N.  E.  738,  112  Am.  St.  Rep.  558, 
639  [tortiously  taking  possession  of  3  L.  R.  A.  (N.  S.)  1053,  41  S.  £. 
private  bridge] ;  Woodcock  V.  Calais,  708  (1902);  Bentham  v.  Philadel- 
66  Me.  234;  Loyd  v.  Columbus,  90  phia,  196  Pa.  St.  302,  46  Atl.  448 
Ga.  ao,  15  S.  E.  818  [cutting  ditch  (190O) ;  Royce  v.  Salt  Lake  City,  15 
outside  city  limits].  Utah,  401,  49  Pac.  29a  (1897) ;  Posey 
■"Hildreth.  v.  Lowell,  11  Gray,  v.  North  Birmingham,  154  Ala.  511, 
345;  Flagg  v.  Worcester,  13  Id.  601;  45  So.  663,  15  L.  R.  A.  (N.  S.)  711 
Donnelly  v.  Tripp,  12  R.  I.  97;  Dan-  (1908);  Faucheaux  v.  St.  Martin- 
bury,  etc.  R.  Co.  V.  Norwalk,  37  ville,  120  La.  764,  45  So.  600  (1908). 
Conn.  lOO;  Tilford  v.  New  York,  1  *"Boom  v.  Utica,  2  Barb.  104.  In 
N.  Y.  App.  Div.  199,  37  N.  Y.  Supp.  Barbour  v.  Ellsworth,  67  Me.  294,  a 
185;  Kreger  v.  Bismarck,  59  Minn,  city  was  held  not  liable  for  the  acts 
3,  60  N.  W.  675;  Allison  v.  Rich-  of  its  officers  in  their  official  capac- 
mond,  51  Mo.  App.  133;  Hanvey  v.  ity  in  carrying  a  healthy  person, 
Rochester,  35  Barb.  177;  Chicago  v.  together  with  sick  ones,  to  a  small- 
Turner,  80  111.  419;  Chiyler  v.  Roch-  pox  hospital,  where  he  contracted 
ester,  12  Wend.  165  [city  not  liable  the  disease.    See  antCy  §  260.    A  town 
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it  is,  strictly  speaking,  no  part  of  the  proper  business  of 
a  municipal  corporation  to  call  meetings  of  citizens  to 
consider  political  or  philanthropic  matters,  or  to  inau- 
gurate celebrations  in  which  its  oflBcers  take  part.  For 
the  acts  of  its  officers  in  such  undertakings,  it  is  not  re- 
sponsible, they  being  done  with  respect  to. matters  un- 
connected with  the  purposes  of  the  corporation,  and 
wholly  outside  the  course  of  such  officers  ^  employment.^" 
Subject  to  the  proviso  that  the  act  complained  of  was  in 
or  about  a  subject-matter  of  which  the  corporation  has 
jurisdiction,  it  is  liable  for  every  such  act  of  its  agents 
committed  by  its  express  command  or  direct  authoriza- 
tion, however  unlawful  the  act  itself  may  be.*"  A  city 
cannot  by  subsequent  ratification  make  good  an  act  of 
its  agent,  which  legally  it  could  not  have  directly  em- 
powered him  to  do. 
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§  300.  [ConsoUdated  with  §  299.] 

will  not  be  bound,  even  by  the  ex-  quence  of  such  change.  "The  tres- 
preas  vote  of  the  majority,  to  the  pass  and  damage  were  the  acts  of 
performance  of  contracts,  or  other  immediate  agents  of  the  corporation 
legal  duties,  not  coming  within  the  who  acted  under  its  direct  authoriza- 
scope  of  the  objects  and  purposes  for  tion."  Compare  Browning  v.  Owen 
which  it  was  incorporated  (Stetson  County,  44  Ind.  11.  Where  work 
▼.  Kempton,  13  Mass.  272;  Norton  was  not  ordered  by  two-thirds  vote 
V.  Mansfield,  16  Mass.  48;  Parsons  v.  of  council,  as  required  by  statute, 
Goshen,  11  Pick.  396;  Anthony  v.  the  corporation  is  liable  for  the  dam- 
Adams,  1  Mete.  284-).  ages  caused   (Prot.  Epis.  Church  v. 

"•Smith  V.   Rochester,   76   N.   Y.  Anamosa,  76  Iowa,  538,  41   N.  W. 

606;  Boyland  v.  New  York,  1  Sandf.  313). 

27;  Love  v.  Raleigh,  116  N.  C.  296,  ""Hodges  v.  Buffalo,  2  Den.  110; 

21  S.  E.  503  [Fourth  of  July  celebrar  Mitchell  v.   Rockland,   52   Me.    118. 

tion].  See  Morrison  v.  Lawrence,  98  Mas& 

•■In  Leman  v.  New  York,  5  Bosw.  219;  Thayer  v.  Boston,  19  Pick.  511; 
414,  the  common  council  had  au-  Kavanagh  v.  Brooklyn,  38  Barb, 
tbority  to  change  the  grade  of  cer-  232;  Hal  stead  v.  New  York,  3  N.  Y. 
tain  streets,  only  on  the  consent  of  430;  Peterson  v.  New  York,  17  Id. 
two-thirds  of  the  abutting  owners.  449;  Hanvey  v.  Rochester,  35  Barb. 
Having  made  a  change  of  grade  177;  Richardson  v.  Crandall,  47  Id. 
without  such  consent,  held,  the  city  335;  Boom  v.  Utica,  2  Id.  104;  Mo- 
was  liable  to  an  abutting  owner  for  Garry  v.  Lafayette,  12  Rob.  (La.) 
damage    to   his    premises    in    conse-  668;  Ross  v.  Madison,  1  Ind.  281. 
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§  301.  Recovery  over  by  corporation.  —  Although  the 
primary  liability  for  injuries  caused  by  a  breach  of  cor- 
porate duty  or  the  tortuous  acts  of  its  agents  rests  on 
the  corporation,  its  agents  or  third  persons,  who  proxi- 
mately  caused  the  injury,  are  jointly  liable  with  it,  and 
if  it  is  obliged  to  pay  damages  for  an  injury  so  caused, 
it  has  a  right  of  recovery  over  against  the  actual  wrong- 
doer."^ It  is  not  necessary  to  allege  or  prove,  in  such  an 
action,  all  the  facts  which  would  justify  a  recovery  by  the 
person  injured  against  the  city.***  Likewise,  where  two 
cities  or  counties  are  equally  technically  in  fault,  and 
jointly  liable  for  the  non-repair  of  a  highway,  the  one 
which  is  compelled  to  pay  damages  for  the  omission  to 
repair,  may  recover  contribution  from  the  other.***  But 
a  municipal  corporation  cannot  recover  from  its  con- 
tractor damages  which  it  has  been  compelled  to  pay  to  a 
person  injured  by  the  contractor's  neglect  to  guard 
against  accidents  while  prosecuting  a  public  work,  unless 
the  contract  bound  him  to  do  so.**°    Otherwise,  where  the 

■"Ag  to  a  servant's  liability  to  "•Armstrong  County  v.  Clarion 
master,  see  §  242,  ante.  As  to  lia-  County,  66  Pa.  St.  218.  See  Perkins 
bility  of  strangers  for  unlawfully  ▼.  Oxford,  66  Me.  545;  Brown  ▼. 
using  or  obstructing  highways  to  the  Fairhaven,  47  Vt.  386.  Where  the 
injury  of  travelers,  see  §  384,  post,  expense  of  keeping  a  bridge  in  repair 
City  of  Chicago  v.  Bobbins,  2  Black,  is  imposed  by  statute  upon  several 
418;  Robbing  v.  Chicago,  4  Wall,  towns  and  a  railroad  company 
657.  ''It  is  well  settled  that  under  jointly,  with  a  provision  that  the 
some  states  of  fact,  two  parties  may  municipal  authorities  of  one  of  the 
be  liable  to  another  for  a  tort,  the  towns  shall  have  the  care  and  super- 
one  by  construction  of  law,  on  ac-  intendence  of  it,  and  shall  employ 
count  of  some  omission  of  a  duty  of  all  services  necessary  in  the  care 
protection  or  care  owed,  and  the  thereof,  no  action  lies  against  such 
other,  because  he  is  the  active  per-  town  in  favor  of  the  railroad  com- 
petrator  of  the  wrong,  and  that  in  pany,  to  recover  damages  sustained 
such  cases  the  right  of  indemnity  by  the  latter  in  consequence  of  a 
may  exist  in  the  one  whose  wrong  is  defect  in  the  bridge  (Maiden,  etc.  R. 
only  a  secondary  one  "  ( City  of  San  Co.  v.  Charlestown,  8  Allen,  245 ) . 
Antonio  v.  Smith,  04  Tex,  266,  59  ""Buffalo  v.  Holloway,  7  N.  Y. 
S.W.  1100  (1901);  Same  V.  Talerico,  493,  aflf'g  14  Barb.  101.  In  that 
98  Tex.  161,  81  S.  W.  518  (1904).  case,  a  person  was  injured  by  falling 

"•New  York  v.  Dimick,  49  Hun,  into  a  public  sewer  in  course  of  con- 

241,  2  N.  Y.  Supp.  46   [demurrer],  struction   by   a   contractor,    and   by 
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contractor  had  failed  to  comply  with  the  notice  of  the  city 

to  remove  the  obstructions  in  the  street,  which  subse- 
quently caused  the  accident.**^ 

Mm  left  unguarded.    Held,  that  un-  Y.  65.     In  that  case,  the  city  had 

lesa  the  contract  imposed  upon  the  given   the   contractor  notice   of  the 

contractor  the  duty  of  putting  up  action  brought  against  it  by  the  per- 

barriers,    etc,    and    protecting   pas-  son  injured,  with  a  claim  that  he 

aengers    against    injury,    no    action  would  be   held   liable  to   indemnify 

would    lie.      Otherwise    it   was   the  against  any  recovery  therein.    Held, 

duty  of  the  city  to  do  this,  and  it  that   a   judgment   against   the   city 

was  their   neglect  that  it  was  not  was  conclusive  in  an  action  over  by 

done.     In   New  York  v.   Brady,  81  the  city,  both  as  to  the  city's  liability 

Hun,  440,  90  N.  Y.  Supp.   1121,  a  to  the  person  injured,  and  as  to  any 

contractor  for  constructing  a  sewer,  other  matter  which  might  have  been 

with  the  consent  of  the  city  officers,  urged  as  a  defence,  including  the  con- 

placed  an  obstruction  on  the  side-  tributory  negligence  of  the  injured 

walk,  but  failed  to  guard  it  so  as  to  person;  provided  it  was  shown  that 

protect     the     public     from     injury,  the  contractor  imlawfuUy  created  or 

Held,  liable  to  the  city  for  damages  negligently  left  the  obstruction,     s. 

which  it  was  compelled  to  pay  for  p.,  Campbell  v.  SameiVille,  114  Mass.. 

an  injury  from  want  of  guard.  334. 
^  Rochester  v.  Montgomery,  72  N. 
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§  302.  Immunity  of  political  officers.  —  For  our  pres- 
ent purpose,  civil  offices  may  be  conveniently  classified 
as  political,  judicial  and  ministerial.^  The  functions  of 
the  first  class  are  performed  by  the  executive  and  legis- 
lative departments  of  government,  and  by  a  variety  of 
subordinate  governmental  officers  and  administrative 
agents,  who  owe  duties,  in  the  exercise  of  their  trusts,  to 
the  public,  and  to  the  public  alone,  and  who,  consequently, 
are  not  answerable  to  individuals,  either  for  a  failure  to 
perform,  or  for  a  negligent  performance  of,  such  public 
duties,  where  no  corruption  or  malice '  is  imputable,  and 

*See   Waldo  v.   Wallace,    12   Ind.  Nemey,    163   Ala.   244,   50   So.   928 

569.     One  exercising  the  powers  or  (1909);  Commonwealth  v.  Bush,  131 

entitled   to   receive   the   emoluments  Ky.    384,    115    S.    W.   249    (190©); 

of  a  public  office  is  a  public  officer  Atty.-General     v.     Tillinghast,     203 

( Patton  V.  Board  of  Health,  127  Oal.  Mass.  539,   89  N.  E.   1068    (1910); 

388,  59  Pac.   702,  78  Am.  St.  Rep.  Richie  v.  Philadelphia,  225  Pa.  511. 

66    (1900) ;    Brown  v.   Russell,    166  74  Atl.  430,  26  L.  R.  A.  (N.  S.)  289 

Ma5s.  14,  43  N.  E.  1005,  55  Am.  St.  (1910). 

Rep.  356,  32  L.  R.  A.  253   (1896);  •In   Sutherland   v.   Murray,   cited 

Henricks  v.  State,  20  Tex.  App.  178,  in  Johnston  v.  Sutton,  1  T.  R.  538, 

49  S.  W.  705  (1899)  ;  Huyck  v.  Mc-  an  action  on  the  case  was  held  to  lie 

[8161 
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they  keep  strictly  within  the  limits  of  their  powers.  We 
have  already  stated  and  illustrated  the  rule  that  such 
officers,  exercising  the  governmental  powers  of  the  State, 
and  representing  its  sovereignty,  enjoy  the  State's  im- 
munity from  private  prosecution  for  a  neglect  to  exercise 
such  powers,  as  well  as  for  the  consequences  of  a  lawful 
exercise  of  them.* 

§  303.  Immunity  of  judicial  officers.  —  Judges  of 
courts  of  record,  of  general  jurisdiction,  are  not  answer- 
able in  damages  for  a  judicial  act  *  within  their  jurisdic- 
tion,* however  corrupt  or  oppressive "  their  action.  If  a 
judge  fails  to  do  justice,  in  a  particular  case,  he  violates 
a  public  duty,  for  which  he  is  answerable  to  the  public 
by  impeachment  or  otherwise ;  but  the  individual  suitor, 
who  may  have  suffered  loss  by  such  a  violation  of  duty, 
has  no  legal  remedy;  his  particular  controversy  being 
only  the  occasion  of  the  wrong  done  to  the  public.^     The 

against  a  governor  for  maliciouBly  338).      See    Hughes    v.    McCoy,    11 

suspending    another    from    a    civil  Colo.  &91. 

office.     Thus  it  has  been  held  that       '  Cases  cited  under  notes  6  and  7  of 

the  same  general  public  policy  that  this  section. 

exempts  judicial  officers  from  private       *  A  declaration  in  an  action  against 

actions  applies  generally  to  heads  of  a  judge  for  damages  for  the  making 

departments    of   the    United    States  of    an    order    disbarring    plaintiff, 

Government  (Spalding  v.  Vilas,  161  which  admits  the  jurisdiction  of  de- 

U.  S.  483,  16  Sup.  Ct.  631,  40  L.  Ed.  fendant,    though    it   avers   that   the 

780.  order  was  made  without  just  or  prob- 

'8ee  §  253,  ante,  able     cause,     tyrannically,     oppres- 

* "  Judicial  officers  "  and  "  judicial  sively,  maliciously  and  corruptly,  is 

acts  "  defined  ( Waldo  v.  Wallace,  12  fatally  defective  ( Bradley  v.  Fisher, 

Ind.  669;  Floumoy  v.  Jeffersonville,  13  Wall.  335,  aff'g  7  D.  C.  32).    See 

17  Id.  173;  Matter  of  Cooper,  22  N.  Randall   v.   Brigham,    7    Wall.   523. 

Y.  82;    People  v.  Faulkner,   107  Id.  s.  p.,  Lange  v.   Benedict,  73  N.  Y. 

477    [action  on   surrogate's   bond]).  12;  Rains  v.  Simpson,  50  Tex.  495. 
The  action  of  a  judge  in  approving       ^This  principle  "has  a  deep  root 

the  certificate  of  physicians  for  the  in  the  common  law,"  per  Kent,  C.  J., 

confinement  of  a  limatic,  as  provided  in  Yates  v.  Lansing,  9  Johns.  396. 

by  statute,  is  judicial,  and  he  is  not  See      generally      Vanderheyden     v. 

liable  in  damages  for  error  in  judg-  Yoimg,  11  Johns.  150;  Moor  v.  Ames, 

ment,  though  a  lack  of  due  care  and  3  Caines^   170;   Tompkins  v.  Sands, 

prudence  be  alleged   (Ayers  v.  Rus-  8  Wend.  468;    Pratt  v.  Grardner,  2 

sell,   50   Hun,   282,   3   N.   Y.    Supp.  Cush.    68;    Dillingham    v.    Snow,    5 

[Lavt  of  Xeo.    Vol.  1  —  52] 
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*  ^  jurisdiction, ' '  on  which  the  judicial  privilege  is  limited, 
means  jurisdiction  of  the  person  and  of  the  subject- 
matter,  and  **  jurisdiction  of  the  subject-matter  *'  means, 
that  the  general  or  abstract  question  involved  in  the  con- 
troversy is  within  the  judge's  judicial  power  to  decide. 
Whether  it  is  or  not,  is  a  question  of  law,  not  calling  for 
proof  of  facts  establishing  a  cause  of  action  in  the  par- 
ticular case;  and  for  deciding  that  he  has  jurisdiction, 
and  the  extent  to  which  he  will  exercise  it,  he  is  not  per- 
sonally liable  in  damages,  if  he  is  in  error."  This  im- 
munity, with  two  qualifications,  is  enjoyed  by  judges  of 
inferior  courts,  whether  of  record  or  not.*     Being  statu- 

Mass.  547;  Briggs  y.  Wardwell,  10  plied  by  haheaa  corpus  for  a  dia- 
Id.  356;  Lincoln  v.  Hapgood,  11  Id.  charge  from  the  imprisonment.  Tb3 
350;  Evans  v.  Foster,  1  N.  H.  374;  application  was  heard  by  the  samo 
Young  V.  Herbert,  2  Nott.  &  M.  172;  judge,  who  vacated  the  entire  sen- 
Ely  V.  Thompson,  3  A.  K.  Marsh.  76;  tence  and  sentenced  the  accused 
Busteed  v.  Parsons,  54  Ala.  393  anew  to  imprisonment.  Further 
[granting  order  of  arrest  on  insuffi-  proceedings  in  behalf  of  the  accused 
cient  affidavit] ;  Olmstead  v.  Brewer,  resulted  in  a  decision  by  the  U.  8. 
01  Ala.  124,  8  So.  345  [issuing  writ  Supreme  Court  that  the  re-sentence 
of  restitution  after  notice  of  in-  was  imauthorized ;  and  plaintiff  was 
tention  to  appeal] ;  Smith  v.  Holland  discharged  on  habeas  corpus.  He 
(Tex.),  16  S.  W.  424  [same];  State  then  brought  suit  to  recover  dam- 
V.  Whitaker,  45  La.  Ann.  1290,  14  ages  from  the  judge.  Held,  action 
So.  66 ;  Banister  v.  Wakeman,  64  Vt.  not  maintainable.  Though  the  re- 
203,  23  Atl.  585,  15  L.  R.  A.  201  sentence  was  unlawful,  yet  the 
(1892);  White  v.  Morse,  139  Mass.  judge  had  authority  to  adjudicate 
162,  29  N.  E.  539  (1892) ;  Thompson  upon  the  question  whether  it  was 
V.  Jackson,  93  la.  376,  61  N.  W.  lawful  or  not;  and  if  so,  an  errone- 
1004,  27  L.  R.  A.  92  (1895) ;  Harri-  ous  adjudication  was  an  error  to  be 
son  V.  Redden,  53  Kans.  265,  36  Pac.  redressed  by  review,  not  a  personal 
325  (1894);  Kruegal  v.  Cobb,  124  wrong  to  be  redressed  by  action.  For 
S.  W.  (Tex.  App.)  723  (1910);  the  history  of  this  interesting  case, 
Wyatt  V.  Amot,  94  Pac.  (Cal.  App.)  see  18  Wall.  163  [discharging  plain- 
86  (1907);  Mcintosh  v.  BuUard,  129  tiff  from  imprisonment  under  the 
S.  W.  (Ark.)  85  (1910),  (nor  for  second  sentence],  8  Hun,  362  [de- 
acting  in  excess  of  jurisdiction).  cision  of  the  state  court  denying  him 
■In  Lange  v.  Benedict,  supra,  the  a  right  of  action],  and  99  U.  S.  68 
judge  before  whom  plaintiff  was  [dismissing  a  writ  of  error  taken  to 
convicted  of  an  offense,  punishable  review  the  decision  of  State  Court  of 
by    fine    or   imprisonment   sentenced  Appeals]. 

him     to     fine     and     imprisonment.  •  People  v.  Stockinpr,  50  Barb.  573 ; 

Plaintiff  paid  the  fine,  and  then  ap-  Weaver  v.   Davendorf,   3   Den.    117; 
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tory  courts  of  expressly  defined  and  limited  jurisdiction, 
they  are  bound  to  know  and  to  keep  within  these  limits. 

There  is  no  presumption  of  jurisdiction  in  their  favor/® 
and  their  process  is  no  protection  to  any  one."    If  such 

Bailey  v.  Wiggins,  5  Harringt.  462;  prove  that  fact"  (per  Parke,  B., 
Roderick  y.  Whitson,  51  Hun,  620  Calder  v.  Hacket,  3  Moore  P.  C.  78). 
mem,,  4  N.  Y.  Supp.  112;  Bums  v.  Jurisdiction  cannot  be  inferred 
Norton,  69  Hun,  616,  mem.,  15  N.  Y.  (Hersom's  Case,  39  Me.  476;  Mat- 
Supp.  75;  Atwood  v.  Atwater,  43  lock  v.  Strange,  8  Ind.  57;  Wiley  v. 
Neb.  147,  61  N.  W.  574.  The  con-  Strickland,  8  Ind.  453;  Williams  ▼. 
tinuanoe  or  postponement  of  a  cause  Bower,  26  Mo.  601;  Lane  v.  Crosby, 
i9  a  judicial  act  (Pratt  v.  Gardner,  2  42  Id.  327;  Call  v.  Mitchell,  39  Id. 
Gush.  63;  see  Wheeler  ▼.  Nesbitt,  465).  Compare  Mooney  v.  Williams, 
24  How.  V,  S.  544).  Though  a  15  Mo.  442;  Wright  v.  Hazen,  24  Vt. 
statute  requires  a  justice,  on  the  ser-  143 ;  Nichols  v.  Thomas,  4  Mass. 
▼ice  of  a  summons  and  verified  com-  232).  The  members  of  a  court- 
plaint  on  a  defendant,  to  render  martial  are  not  answerable  to  a  party 
judgment,  without  proof,  on  the  aggrieved  by  their  sentence.  But 
return  day,  for  want  of  an  answer,  their  jurisdiction  is  limited,  and,  in 
yet  the  adjournment  of  the  action  a  case  clearly  without  the  jurisdic- 
over  plaintiflfs  objection  is  a  judicial  tion  of  the  court,  its  sentence  will 
error,  and  plaintiff  cannot  recover  be  no  protection,  and  the  court  and 
damages  sustained  by  reason  of  the  officer  are  alike  trespassers 
other  creditors  securing  liens  on  (Vanderheyden  v.  Young,  11  Johns, 
defendant's  property  pending  the  150;  Wise  v.  Withers,  3  Cranch, 
adjournment,  whereby  plaintiff  lost  311). 

his  debt  (Merwin  v.  Rogers,  15  Daly,  "Cable  v.  Cooper,  15  Johns.  157, 

334,  6  N.  Y.  Supp.  882).    Excluding  per  Van  Ness,  J.;  Blood  v.  Sayre,  17 

a   spectator    from    the    court    room  Vt.    609;    Savacool  v.    Boughton,   5 

(Williamson   v.    Lacy,    86    Me.    80,  Wend.    170;    Parker  v.   Walrod,    16 

29  Atl.  943),  and  refusing  to  take  the  Wend.  514;  Earl  v.  Camp,  16  Wend, 

testimony  of  a  witness   (Banister  v.  562;    Pierson   v.    Gale,   8   Vt.    512; 

Wakeman,  64  Vt.  203,  23  Atl.  585)  Beach  v.  Furman,  9  Johns.  229;  Lat- 

are  judicial   acts.     In   Harrison  v.  tin  v.  Smith,  Breese,  361 ;  Nichols  v. 

Redden,  53  Kans.  265,  36  Pac.  325,  Thomas,  4  Mass.  232;  Pratt  v.  Hill, 

a  judge  warned  prospective  defend-  16   Barb.    303;    Revill   v.    Petti t>    3 

ant  of  a  threatened  suit  against  him  Mete  [Ky.]  314.     If  the  process  is 

in  his  court,  and  advised  his  leaving  void,  it  furnishes  no  protection  to 

the  State.     Held,  on  demurrer,  no  the   person    at   whose    suit    it    was 

cause  of  action.  issued    (Earl    v.    Camp,    16    Wend. 

^Houlden  v.  Smith,  14  Q.  B.  841  562),  nor  to  the  officer  serving  it,  if, 

[county  oonrt  judge].    "It  is  clear,  on  its  face,  it  appears  to  be  illegal, 

therefore,  that  a  judge  is  not  liable  or  is  known  to  be  so  by  the  officer 

to  trespass  for  want  of  jurisdiction,  (Campbell    v.    Webb,    11    Md.    471; 

unless   he    knew  or   ought  to   have  Kelly  v.  Bemis,  4  Gray,  83 ;  Reynolds 

known  of  the  defect;  and  it  lies  on  v.   Orvis,   7   Cow.  269;    Evertson  v. 

the  plaintiff  in  every  such  case  to  Sutton,    6    Wend.    281;     Lewis    v. 
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E  judge  exercises  a  jurisdiction  which  he  knows  he  does 
not  possess,^^  or  in  the  face  of  facts  which  admit  of  no 
reasonable  doubt  of  want  of  jurisdiction,  he  is  answer- 
able in  damages.^*  It  has  been  said  **  The  rule  for  juris- 
diction is  that  nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court  but  that  which  specially 
appears  to  be  so/'  And,  **  Nothing  shall  be  intended  to 
be  in  the  jurisdiction  of  an  inferior  court  but  that  which 
is  so  expressly  alleged. ' ' "  Hence  it  has  been  held  in 
England  that  in  such  case  an  inferior  magistrate  is 
answerable  in  damages  where  he  acts  without  jurisdic- 
tion." And  it  has  been  held  to  the  same  effect  in  this 
country.^'  It  has,  however,  sometimes  been  held  that 
such  officers  are  not  civilly  liable  where,  having  general 
jurisdiction  of  the  subject-matter,  they  act  merely  in  ex- 
cess of  jurisdiction."    It  seems  to  have  been  somewhat 

Palmer,  6  Id.  367;  Merritt  v.  Read,  46;   Kelly  v.  Benis,  4  Gray  83,  64 

6   Den.   352;    Tate   v.   Chambers,   3  Am.  Dec.   50;    Piper  v.   Pearson,  2 

Nott  &  M.  523).  Gray,  120,  61  Am.  Dec.  438;   Miller 

^  A  justice  is  liable  to  one  arrested  v.  Grice,  3  Rich  ( S.  C. )  27,  44  Am. 

under  a  warrant  issued  under  a  stat-  Dec.    271;    Ray   v.    Dodd,    132    Mo. 

ute    theretofore    adjudged    unconsti-  App.  444,  112  S.  W.  2  (1008);  Mor- 

tutional    (Kelly   v.   Bemis,   4   Gray,  gan  v.   Peabody,   212   U.   S.   78,   29 

83).  Sup.  Ct.  235,  53  L.  Ed.  410;  Stephens 

"Houlden  v.  Smith,  14  Q.  B.  841.  v.  Wilson,  115  Ky.  27,  72  S.  W.  336, 

But  a   justice   of   the   peace   is  not  24  Ky.  L.  Rep.  1832  (1903).    Contra, 

civilly   liable   for   entering   in   good  Calhoun  V.  Little,   106  Ga.   336,  32 

faith  a  judgment  void  for  want  of  S.  E.  86,  71   Am.  St.  Rep.  254,  43 

jurisdiction    (Thompson   y.   Jackson  L.  R.  A.  630   (1899);  Thompson  v. 

[Iowa],  61  N.  W.  1004;   Morton  v.  Jackson,    93    Iowa,    376,    61    N.    W. 

Crane,    39   Mich.    626;    Anderson   v.  1004,  27  L.  R.  A.  92    (1896). 

Roberts,  36  S.  W.  (Tex.  App.)  416).  "Comstock  v.  Eagleton,   11   Okla, 

"Peacock    v.    Bell,    1    Saund.    74,  487,  69  Pac.  965   (1902);  justice  of 

cited    by     Parke,     B.;     Gossett    ,v.  peace    who    has    committed    one    to 

Howard,  10  Q.  B.  463.  prison  on  an  invalid  ordinance  is  not 

"Houlden  v.  Smith,  14  Q.  B.  841.  liable   (Brooks  v.  Morgan,  86  Mich. 

"Jones  V.  Commonwealth,  1  Bush,  576,  49  N.  W.  633,  24  Am.  St.  Rep. 

34,    89    Am.    Dec.    605;    Tracey    v.  137   (1891);  a  mayor  has  been  held 

Swartout,   10  Peters  80,   0.  L.  Ed.  not  liable  for  excess  of  jurisdiction 

354;    Little  v.    Barreme,   2   Cranch,  when  acting  in  good  faith    (Bell  v. 

170,   2   L.   Ed.   243;    Vanderpool   v.  McKinney,  63  Miss.  187) ;  to  the  same 

State,    34    Ark.    174;    Barkeloo    v.  effect,  Austin  v.  Vrooman,  128  N".  Y. 

Randall,  4  Blackf.  476,  32  Am.  Dec.  229,  28  N.  E.  477,  4  L.  R.  A.  138 
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generally  accepted,  upon  rather  inadequate  authority  on 
the  direct  question,  that  inferior  public  officers  acting 
with  discretionary  authority  are  civilly  liable  when  they 
act  corruptly  or  maliciously."  Indeed,  the  correctness  of 
the  proposition  has  often  been  taken  for  granted  and  the 
cases  instead  of  containing  its  exposition  are  mainly 
devoted  to  drawing  distinctions  and  making  differentia- 
tions, with  the  effect  generally  of  excluding  the  case 
under  consideration  from  the  operation  of  the  rule. 
There  are,  however,  some  cases  directly  in  point.  The 
contrary  has  also  been  held  in  quite  a  number  of  cases.^* 
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(1891).     Contra^  Jcmes  ▼.  CkMmnon-  been  the  motive  which  produced  it 

wealth,  1  Bush,  34,  89  Am.  Dec.  605;  (East  River  Gas  Light  Co.  v.  Don- 

Tracey    v.    Swartout»    10    Pet.    80;  nelly,  93  N.  Y.  557,  aff'g  25   Hun, 

Vanderpool  v.   State,   34  Ark.   174;  914.     Per  Beardsley,  Jr.,  "I  prefer 

Barkeloo  ▼.  Randall,  4  Blackf.  (Ind.)  to  place  the  dicision  on  the  broad 

476,  32  Am.  Dec  46;  Kelly  v.  Bemis,  ground  that  no  public  officer  is  re- 

4  Gray,  83,  64  Am.  Dec.  50;  Piper  sponsible  in  a  civil  suit  for  judicial 

V.  Pearson,  2  Gray,  120v  61  Am.  Dec.  administration  however  erroneous  it 

438;  Miller  v.  Grice,  2  Rich.  (S.  C.)  may  be  and  however  malicious  the 

27,   44    Am.    Dec.   271;    Sumner   v^  motive    which    produced    it.      Such 

Beeler,    50  Ind.   341,    10  Anu   Rep.  acts,  when  corrupt,  may  be  punished 

719;    Ely    v.    Thompson,    3    A.    K.  criminally,    but    the    law    will    not 

Marsh,    70;    Kineen   v.    Wells,    144  allow  malice  and  corruption  to  be 

Mass.   497,    11   X.   E.   916,   59  Am.  charged  in  a  civil  suit  against  such 

St.  Rep.  106;  Campbell  v.  Sherman,  an  officer  for  what  he  does  in  the 

35  Wis.  103.  performance  of  judicial  duty.     The 

"ThomxMon    ▼.    Sands,    8    Wend,  rule    extends    to    judges    from    the 

462;  Morgan  v.  Dudley,  18  B.  Mon-  highest  to  the  lowest,  to  jurors,  and 

roe,  693;   Bullitt  v.  Clement^  16  B.  to  all  public  officers,  whatever  name 

Munroe,  193;  Bevard  v.  Hoffman,  18  they  may  bear,   in  the  exercise  of 

Md.  470;  Howe  v.  Mason,  14  Iowa,  judicial  power"   (Weaver  v.  Deven- 

510;     Neighbour    v.     Trimmer,     16  dorf,  3  Den.  117,  followed  in  Brown 

X.  J.  Law,  58;  Garfield  v.  Douglas,  v.   Smith,   24  Barb.  419.     See   also 

22  111.  100;  Black  v.  Ldnn,  17  S.  D.  Jones  v.  Brown,  54  la.  74,  37  Am. 

335,  96  N.  W.  697    (1903);   Lee  ▼.  Rep.  185;  Turpen  v.  Booth,  56  CaL 

Huff,   61    Ark.   494,   33    S.   W.   846  65,    38    Am.    Rep.    48;    Bradley   ▼• 

(1896).  Fisher,     13     Wall.    335;     Rains    ▼. 

*  Pratt  V.  Gardner,  2  Chish.  63,  48  Simpson,  50  Tex.  495,  32  Am.  Rep. 

Am.    Dec    652;    Danforth,    J.,    has  600;   Scott  v.  Fishblate,   117  N.  C. 

said:      ''A  well-settled  rule  of  law  265,  23  S.  E.  436,  30  L.  R.  A.  696 

that  no   officer  is  responsible   in   a  (1896);  State  v.  Wolever,  127  Ind. 

civil  suit  for  judicial  administration,  306,  26  N.  E.  762   (1891) ;   Irion  v. 

however  erroneous  or  wrong  it  may  Lewis,  56  Ala.   190;    Ray  v.   Dodd, 

be,  or  however  malicious  may  have  132    Mo.    App.  '444,    112    S.    W.    2 
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The  question  cannot  be  considered  settled.  Proof  of 
mere  negligence  or  unintentional  mistake  in  assuming 
jurisdiction,  is  not  enough :  fraud  or  evil  intent  must  be 
shown.*^  A  judicial  officer  upon  whom  the  law  casts 
purely  ministerial  duties,  such  as  issuing  process  in  the 
first  instance,*^  issuing  execution  after  judgment,**  and 
the  like,  is  liable,  like  every  ministerial  officer,  for  the 
consequences  of  his  negligence,  or  that  of  his  clerk.** 

(1008).     Public  officers  acting  with  6  Ohio,  144;   Wallsworth  v.  McCul- 

discretionary  powers  are  not  to  be  lough,  10  Johns.  03). 

dictated  to  by  the  courts  ( Warner  v.  **  Percival  v.  Jones,  2  Johns.  Caa. 

Berks  County  Poor  Directors,  38  Pa.  40;    Taylor  v.   Trask,   7   Cow.   240; 

Super.    Ct.    437    (1000);    Wyatt   v.  Voorhees  v,   Martin,   12  Barb.   508; 

Amot,     04    Pac.     (Cal.     App.)     86  Briggs  v.  Wardwell,   10  Mass.  356; 

(1007) ;  Kruegel  ▼.  Cobb,  124  8.  W.  Sullivan  v.  Jones,  2  Gray,  570;  Tyler 

(Tex.  App.)  723  (1010);  Kruegel  v.  ▼.    Alvord,    38   Me.    530;    Noxon    v. 

JtMies,   136  S.  W.    (Tex.  App.)    835  Hill,  2  Allen,  215;  Gaylor  v.  Hunt, 

( 101 1 ) .  23  Ohio  St.  255.     Compare  Werthei- 

'"No  action  will  lie  for  negligence  mer  v.  Howard,  30  Mo.  420  [execu- 

or  carelessness  in  giving  to  a  party  tion  returnable  in  60  instead  of  30 

about  to  prosecute  an  appeal,  erro-  days,  as  required  by  statute;  judge 

neous  information  as  to  the  amount  not  liable]. 

of  a  judgment  rendered  by  him  by  '"In  Kinnison  v.  Carpenter,  9 
means  whereof  the  appeal  was  lost  Bush,  500,  a  county  judge  who  ap- 
(Wickware  v.  Bryan,  11  Wend.  545),  proved  and  accepted  a  guardian's 
or  for  failure  to  decide  a  case  within  bond,  prepared  by  the  county  clerk, 
the  statutory  time  (Evarts  v.  Kiehl,  who  omitted  to  fill  up  the  neces- 
102  N.  Y.  206,  6  N.  £.  502).  Hon-  sary  blanks  in  the  form,  was  held 
estly  making  a  false  return  on  appeal  liable  to  the  ward.  In  Wood  ▼. 
is  not  actionable  (Millard  v.  Jenkins,  Famell,  50  Ala.  546,  in  which  a 
9  Wend.  208;  Chickering  v.  Robin-  judge  was  held  liable,  under  statute, 
son,  3  Cush.  543;  Way  v.  Townsend,  for  his  clerk's  issuing  a  marriage 
4  Allen,  114;  Howe  v.  Mason,  14  license,  though  done  without  his 
Towa,  510;  see  Home  v.  Pudil,  88  knowledge,  and  contrary  to  his  gen- 
Iowa,  533,  55  N.  W.  486).  s.  P.,  eral  instructions,  the  court  said: 
McTeer  ▼.  Lebow,  85  Tenn.  121,  2  "The  public,  knowing  the  powers  of 
S.  W.  18  [approving  guardian's  a  clerk  in  that  office,  and  seeing  some 
bond].  one  exercising  them,  with  the  evident 

"Smith  V.  Trawl,  1  Root,  165  knowledge  of  the  judge,  may  reason- 
tissuing  a  writ  of  replevin  without  ably  deal  with  him  as  such,  and 
requiring  security].  And  see  Rogers  hold  the  judge  responsible  for  what 
V.  Mulliner,  6  Wend.  507;  Mayberry  he  does  amiss."  The  issuing  of  a 
V.  Kelly,  1  Kans.  116;  Alexander  v.  mittimtis  is  a  ministerial  act  (Banis- 
Card,  3  R.  I.  145.  Justice  not  liable  ter  v.  Wakeman,  64  Vt  203,  23  Atl. 
for  trifling  errors  in  drawing  up  585.  s.  p.,  State  v.  Carrick,  70  Md. 
legal  process   (Taylor  v.  Alexander,  586,  17  Atl.  550;  Cosby  v.  Common- 


823  PUBLIC   OFFICEBS.  [§   310 

§§  304^^09.  [Omitted.] 

§  310.  Quasi-judicial  officers^  how  far  protected  — 
Persons  exercising  judicial  functions,  by  whatever  name 
they  may  be  called,  enjoy  the  protection  of  the  judicial 
privilege.  Indeed  any  oflScer,  sworn  to  act  faithfully, 
according  to  the  best  of  his  ability,  and  according  as 
things  shall  appear  to  him,  is  a  judicial  officer  within  the 
rule.**    Officers  who  preside  at  elections,  unless  they  are 

wealth,  91  Ky.  235,  15  S.  W.  514;  pilot  commissioners].  As  to  tax 
Payne  v.  Baehr,  153  Cal.  441,  96  Pac.  assessors,  see  Brown  ▼.  Smith,  24 
895  (1908).  Barb.  419;  Perry  v.  Buss,  15  N.  H. 
"■Hannon  v,  Agnew,  96  N.  Y.  439.  222;  Fawcett  v.  Dole,  67  N.  H.  168, 
"  When  the  law  confides  a  discretion  29  Atl.  693;  Wilson  v.  Marsh,  34 
to  its  officers,  it  will  never  allow  Vt.  352.  Private  arbitrators,  or  per- 
their  acts,  done  in  good  faith,  within  sons  who  are  called  in  to  decide  dis- 
the  limits  of  that  discretion,  to  be  putes,  without  having  the  powers  of 
questioned"  (Griffith  v.  FoUett,  20  arbitrators,  are  not  liable  to  any 
Barb.  620  [state  canal  officer]),  action  for  their  want  of  skill  ( Pappa 
"  Whenever  the  law  vests  any  per-  v.  Rose,  L.  R.  7  C.  P.  32,  525 ) ,  or  of 
son  with  a  power  to  do  an  act,  and  care  (Tharsis  Sulphur  Co.  v.  Loftus, 
constitutes  him  a  judge  of  the  evi-  L.  R.  8  C.  P.  1),  or  for  including  in 
denoe  on  which  the  act  may  be  done,  an  award  an  item  of  demand  whicfh 
and  at  the  aame  time  contemplates  ought  not  to  have  been  allowed 
that  the  act  is  to  be  carried  into  (Phelps  v.  Dolan,  75  111.  90).  A 
effect  through  the  instrumentality  of  city  attorney,  who,  at  the  request  of 
agents,  the  person  thus  clothed  with  the  mayor,  gives  an  official  opinion 
power  is  invested  with  discretion,  that  a  certain  building  does  not  com- 
and  is,  <7iioa(i  hoc,  a  judge "  (Vander-  ply  with  the  fire  ordinance  of  the 
beyden  v.  Young,  11  Johns.  150,  city,  is  not,  in  the  absence  of  proof 
158).  B.  p.,  Seaman  v.  Patten,  2  of  malice,  responsible  in  damages  be- 
Caines,  312  [provision  inspector] ;  cause  the  building  is  afterwards  torn 
(Cunningham  v.  Bucklin,  8  Cow.  178  down  by  the  marshal  in  accordance 
[bankruptcy  commissioners]).  The  with  his  erroneous  opinion  (Thomp- 
refusal  of  a  license  to  keep  an  inn  son  v.  Evans,  49  111.  App.  289). 
has  been  held,  in  England,  to  be  a  s.  p.,  as  to  a  city  engineer,  in  pass- 
judicial  act  (Bassett  v.  Godschall,  3  ing  on  the  work  of  street  improve- 
Wils.  121 ) .  But  see  Grider  v.  Tally,  ments,  and  determining  whether  a 
77  Ala.  422;  State  v.  Commissioners,  contract  has  been  substantially  com- 
45  Ind.  601 ;  Burton  v.  Fulton,  47  Pa.  plied  with  ( St.  Joseph  v.  McCabe, 
St.  151;  Huthsing  V.  Bousquet,  7  Fed.  58  Mo.  App.  542) ;  as  to  a  mayor, 
^33  [board  of  supervisors].  Compare  conducting  examinations  on  criminal 
Wasson  v.  Mitchell,  18  Iowa,  153;  charges  (Hommert  v.  Gleason,  60 
People  V.  Stocking,  50  Barb.  573;  Hun,  579,  »ietn.,  14  N.  Y.  Supp.  568; 
T^owner  v.  Lent,  6  Cal.  94  [board  of  State  v.   Hastings,   37   Neb.   96,   55 
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made  the  sole  and  final  judges  of  the  qualifications  of 
persons  offering  to  vote,  do  not  exercise  a  strictly  judi- 
cial function  in  determining  the  qualifications  of  a 
voter.'*^  In  determining  whether  they  will  receive  or 
reject  a  vote,  they  act  ministerially;  and  the  qualifica- 
tion of  a  person  offering  to  vote  is  open  to  examination 
in  subsequent  proceedings  upon  any  competent  evi- 
dence." Where  the  statute  makes  the  oath  of  the  elector 
the  test  of  his  right  to  vote,  and  the  oath  is  taken,  the 
inspectors  of  election,  in  refusing  to  receive  the  vote, 
clearly  act  ministerially,  and  they  are  liable  to  an  action." 
In  some  States,  even  where  the  inspectors  are  made 
judges  of  the  qualifications  of  a  voter,  they  have  been 
held  liable  for  refusing  to  receive  the  vote,  though  no 
corruption  or  malice  was  charged;"  but  the  courts  of 
other  States  have  construed  their  statutes  as  conferring 
judicial  powers  upon  election  inspectors,  and  have  con- 
sequently extended  to  them  the  protection  given  to  ju- 
dicial officers,  and  held  them  to  be  not  liable  to  an  action 
for  refusing  an  elector's  vote,  unless  in  doing  so  they 
acted  corruptly  or  maliciously .^'    But  in  making  a  re- 


N.   W.   774;    Garden  City,  etc.   Ry.  Robb,    17    Ind.    536;     Gillespie    v. 

Co.  V.  Nation,  100  Pac.  (Kana.)  772  Palmer,  20  Wis.  572. 
(1910);   Mayor  v.  Peabody,  212  U.       "Lincoln   v.    Hapgood,    11    Mass. 

S.  78,  29  Sup.  Ct.  235,  53  L.  Ed.  410  350;  Lombard  v.  Oliver,  3  Allen,  1; 

(1908) ;  Weaver  v.  Devendorf,  8upra.  Gates  v.  Neal,  23  Pick.  308;  Capen 

"Ashby   V.   White,    2   Ld.   Raym.  v.    Foster,    12    Id.    486;    Bacon    ▼. 

938;  Harman  v.  Tappenden,  1  East,  Benchley,  2  Cush.  100.    See  Blanch- 

555;    Drew   v.    Coulton,    1    Id.    563,  ard   v.    Steams,    5    Mete.    298.      In 

note;    State   v.   Deliesseline,    1    Mc-  Anderson    v.    Milliken,    9    Ohio    St. 

Cord,  52.  568,    the    election    inspectors    were 

■•People   V.   Pease,   27   N.  Y,   45;  held   liable   for   refusing   to   receive 

aflTg  30  Barb.  588;  People  v.  Bristol,  the  vote  of  an  elector,  whom   they 

etc.    Turnpike    Co.,   23   Wend.    228;  decided   not  to  be   "white,"   within 

Matter  of  Murphy,  7  Cow.  153;  Mat-  the  meaning  of  the  constitution,  as 

ter  of  Health,  3  Hill,  42;  People  v.  the  evidence  showed  that  the  elector 

Seaman,    5    Den.    40^;    Sudbury    v.  was   white,    though   no   malice   was 

Stearns,  21  Pick.  148.  shown.     8.  p.,  Monroe  v.  CJollins,  17 

"Goetcheus  v.  Matthewson,  61  N.  Id.  665. 
Y.  420;  rev'g,  5  Lans.  214;  Spragins       "Jenkins   v.   Waldron,    11   Johns. 

V.    Houghton,    3   111.    377;    State   v.  114;  Wheeler  v.  Patterson,  1  N.  H. 
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turn,  election  inspectors  clearly  act  ministerially,  and  an 
action  will  lie  for  a  false  return.*** 

§  311.  [ConsoUdated  with  §  310.] 

§  312.  Non-jndicial    pnblic    officers    classified.  —  In 

speaking  of  the  liability  of  non-judicial  public  oflBcers  to 
a  private  action,  it  is  necessary  to  make  a  distinction  be- 
tween those  officers  whose  duties  are  of  a  general  public 
nature,  and  who  act  for  the  public  at  large,  and  that  other 
class  of  officers  appointed  to  act,  not  for  the  public  in 
general,  but  for  such  individuals  as  may  have  occasion  to 
employ  them  for  a  specific  fee  paid.  Of  the  latter  class 
are  such  officers  as  sheriffs,  constables,  notaries  public,, 
and  the  like,  who  do  not  receive  compensation  from  the 
public  treasury,  but  from  individuals  who  compensate 
them  for  particular  services  rendered.  There  has  never 
been  any  question  that  officers  belonging  to  this  class  are 
hable  in  damages  for  any  act  of  negligence  or  abuse  of 
office,  to  any  individual  specially  injured  thereby.*^ 


«SS;  Weckerley  v.  Geyer,  11  Serg.  ft  a  legal   voter    (Lombard  ▼.   Oliver^. 

It  35;   Ck>Tdon  ▼.  Farrar,  2  Doug.  3  Allen,  1.     But  compare  Cakes  ▼» 

(Mieh.),    411;     Rail    ▼.    Potts,     8  Hill,  10  Pick.  333;  Gardner  v.  Ward, 

Humph.  225;  Bevard  ▼.  Hoffman,  18  2  Mass.  244,  note;  Lincoln  v.  Hap- 

Md.  470;  Elbin  v.  Wilson,  33  Id.  136;  good,  11  Id.  350;  Keith  v.  Howard,. 

Friend  ▼.  Hamill,  34  Id.  298 ;  Pike  24  Pick.  202 ;  Gates  v.  Neal,  23  Pick. 

▼.  Megoun,   44  Mo.  402;   Peavey  v.  306;    and   Spear   v.    Cummings,   Id. 

Robbins,   3   Jones  Law,   330;    Caul-  224,  227,  per  Shaw,  C.  J.;  Anderson 

field  ▼.   Bullock,   18  B.  Monr.  404;  v.    Milliken,    0    Ohio    St.    508.      By 

Miller    ▼.     Rucker,     1    Bush,     135;  malice,  which  will  render  an  officer 

Wheeler  v.  Patterson,  1  N.  H.  88;  liable  in  such  a  case,  is  meant  the 

Turnpike    Co.    v.    Champney,   2   Id.  refusal  of  a  vote,  for  improper  mo- 

190;   State   v.  Daniels,  44  Id.   383.  tives,  and  contrary  to  his  own  opin- 

Xo  action  lies  against  the  selectmen  ions   (Weckerley  v.  Geyer,  11  Serg. 

of  a  town  for  refusing  to  put  upon  &   R.    35;    Christman    v.    Bruce,    1 

the  list  of  voters  therein  the  name,  Duvall,  63 ;  Drewe  ▼.  Coulton,  1  East, 

and  rejecting  the  vote,  of  one  who  563,  note).     See  Oakes  v.  Hill,   10 

was  not  a  legal  voter,  although  the  Pick.  333. 

proof  produced  by  him  to  them  was       "*  Regina  v.  Heathcote,  10  Mod.  48. 

miffieient  to  establish  prima  facie  his  See  Prideaux  v.  Morrice,  7  Id.  14. 
right  to  vote;  and  they  may  prove       "  See,  as  to  clerks  and  recording 

•t  the  trial  that  in  fact  he  was  not  officers,  §§  600-503,  po9t;  as  to  no- 
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§  313.  Negligent  performance  of  ministerial  dnties.  — 
As  to  oflScers  belonging  to  the  former  class,  so  far  as 
their  duties  are  absolute,  certain  and  imperative,  and 
involve  the  execution  of  a  set  task  —  in  other  words  are 
merely  ministerial  *'  — they  are  liable  in  damages  to  any 
one  who  can  show  that  he  has  suffered  a  special  injury 
through  their  neglect  in  respect  to  some  right  which  the 
law  assures  to  him/*    It  is  settled  law  that  a  public 

taries  public,  §§  594-602,  post;  as  to  fit"   (Strong  v.  Campbell,  11   Barb, 

sheriffs  and  constables,  §§  616-625,  135).     s.  p.,  Harrington  ▼.  Ward,  9 

post.  Mass.  261;  Woolley  v.  Baldwin,  101 

"  A  "  ministerial "  act  or  duty  is  N.  Y.  688,  5  N.  E.  673  [county  treas- 

one  done  under  orders  of  a  superior ;  urer] ;  Kendall  v.  Stokes,  3  How.  U. 

a  simple,  definite  duty,  with  respect  S.  87;   Robinson  v.  Chamberlain,  34 

to  which  nothing  is  left  to  discretion  N.   Y.  389;    Hover  v.   Barkhoof,   44 

(Friedman  v.  Mathes,  8  Heisk.  602;  Id.  113;  Clark  ▼.  Miller,  54  Id.  528; 
Mississippi  v.  Johnson,  4  Wall.  498).  Kennedy  v.  Ryall,  67  Id.  379^;  Ben- 
A  ministerial  act  is  one  which  a  per-  nett  v.  Whitney,  94  Id.  302 ;  Shep- 
son  performs  on  a  given  state  of  herd  v.  Lincoln,  17  Wend.  250;  Jen- 
facts,  in  a  prescribed  manner,  in  ner  v.  Joliffe,  9  Johns.  381 ;  Piercy  v. 
obedience  to  the  mandate  of  legal  Averill,  37  Hun,  360.  Bronson,  J., 
authority,  without  regard  to,  or  the  in  Adsit  v.  Brady,  4  Hill,  630»  said: 
exercise  of,  his  own  judgment,  upon  "  When  an  individual  sustains  aa  in- 
the  propriety  of  the  act  being  done  jury  by  the  misfeasance  or  nonfeaa- 

( Pennington    v.    Streight,    54    Ind.  ance  of  a  public  officer,  who  acts  or 

377).    The  action  of  an  oil  inspector  omits  to  act  contrary  to  his  duty, 

in  testing  oil  to  determine  at  what  the  law  gives  redress  to  the  injured 

temperature    it    will    emit    a    com-  party  by  an  action  adapted  to  the 

bustible  vapor,  the  manner  of  doing  nature    of    the    case."     This    broad 

so   being    specifically    prescribed    by  statement  was  criticised  by  Wright, 

statute,  compliance  with  which  is  cer-  J.,  in  Garlinghouse  v.  Jacobs,  29  N. 

tain  to  lead  to  a  correct  test,  is  min-  Y.  29^7,  312).    See  McCord  v.  High, 

isterial    (Hatcher  v.   Dunn    (Iowa),  24  Iowa,  336   (per  Dillon,  Ch.  J.); 

66  N.  W.  906).     A  .duty  whose  per-  Moss  v.   Cummings,   44  Mich.   35^; 

formance  may  be  enforced  by  man-  Kaynsford  v.  Phelps,  43  Id.  342;  and 

damns    is    ministerial     (Grider    v.  cases  cited  under  §  8,  ante.     Payne 

Tally,  77  Ala.  422,  64  Am.  Rep.  65;  v.  Baehr,  153  Cal.  441,  95  Pac.  896 

Wailes  v.  Smith,  76  Md.  469,  25  Atl.  (1908) ;    Taylor   ▼.   Manson,   9   Cal, 

922   (1893) ;  Teat  v.  McGaughey,  85  App.  382,  09  Pac.  410  (1900) ;  Wor- 

Tex.  478,  22  S.  W.  302  (1893).  sham    v.    Votgsberger,    129    S.    W. 

""Whenever  an  action  is  brought  (Tex.  App.)  157  (1910);  Coleman  v. 

for   a   breach    of   duty    imposed   by  Lytle,   49   Tex.   42,    107   S.   W.   562 

statute,  the  party  bringing  it  must  (1908);    Wilson  v.  Manes,  29  Ont. 

show  that  he  had  an  interest  in  the  419.     But  it  has  been  held  that  the 

performance  of  the   duty,  and  that  officer  executing  a  warrant  regular 

the  duty  was  imposed  for  his  bene-  on  its  face  and  issued  by  an  officer 
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officer  who  acts  maliciously"  towards  another,  or  who, 
in  abuse  of  his  office  and  in  violation  of  his  duty,  omits  to 
act,**  or  acts  negligently,*'  or  proceeds  without  or  in  ex- 
cess of  authority,"  is  answerable  in  damages  to  any  one 
who  is  specially  injured  thereby.  A  de  facto  officer  will 
not  be  allowed  to  urge,  in  defense  of  an  action  against 
him  by  a  third  person  for  his  official  acts,  that  he  is  not 
an  officer  de  jure.  Though  his  office  may  be  void  as  to  him- 

having  apparent  jurisdiction,  will  be  containing  poisonous  materials,  neg- 

protected,   though   in   truth    it  was  ligently  left  in  its  way  by  a  health 

wrongfully   issued   and  without   au-  officer   after  fumigating  steerage  of 

thority   (Mcintosh  ▼.  Bui  lard,  et  al,,  vessel  at  quarantine;  officer  liable]; 

129  S.  W.   (Ark.)   86   (1910);  Mor-  Morse  v.  Sweenie,   15  111.  App.  486 

gan  y.  Oliver,  129  8.  W.  (Tex.  App.)  [city  fire  marshal,  driving  carelessly 

156  (1910).    Valid  process  can  only  aroimd  a  comer  of  street,  ran  over 

be   available  when  strictly   pursued  plaintiff] ;   Hayes  v.  Porter,  22  Me. 

and  not  used  for  ulterior  purposes  371     [negligence     of     inspector     of 

(McCHenry  v.   Inverarity,   80   Kans.  meats];  Barry  v.  Amould,  10  Adol. 

669,  103  Pac.  82   (1909);  Grayrock  A    EI.    646    [negligence    of    customs 

Land  Co.  v.  Wolff,  121  N.  Y.  Supp.  collector   in   appraising   goods].     A 

953,  67  Misc.  163   ( 1910) .  marshal  of  a  county  fair,  wishing  to 

**  Members  of  a  school  board  have  clear  a  track  for  a  race,  turned  a 

been    held    liable    for    removing    a  team  off  from  the  track  in  such  a 

teacher   through  malice    (Burton  v.  manner  that  the  horses  broke  loose, 

Fulton,  49  Pa.  St.  151).     See  Hog-  and    the    driver    was    thrown    out. 

gatt    V.    Bigley,    6    Humph.     236;  Held,   liable,   if  his   act  was  negli- 

Walker    v.    Hallock,    32    Ind.    239;  gent  (Stevens  v.  Dudley,  66  Vt.  158). 

Lilienthal  v.  Campbell,  22  La.  Ann.  s.  P.,  Kolb  v.  O'Brien,  86  111.  210; 

600,   and  cases   cited  under   §    323,  Chouteau  v.  Rowse,  56  Mo.  65  [tax 

po8t,  collector  who  received  a  good  check 

"Amy    V.    Supervisors,    11    Wall,  for  taxes,  but  neglected  to  present  it 

136;  Percy  v.  Averill,  37  Hun,  360,  until  the  drawer  had  failed];  Nowell 

and  cases  cited  under  next  section,  v.  Wright,  3  Allen,  166  [draw  bridge 

"*  Adsit  V.  Brady,  4  Hill,  630  [canal  tender], 
superintendent  negligently  permitted       "An  officer  issuing  a  tax  warrant 

a  sunken  boat  to  remain  in  canal] ;  is  bound  to  know  its  contents,  and 

approved,   Hutson  v.   New  York,   9  is    responsible    for    any    defects    of 

K.  T.  169;  Robinson  v.  C!hamberlain,  authority  appearing  on  its  face,  and 

34  Id.  389;   Hover  v.  Barkhoof,  44  for     acts     thereunder      (Atwell     v. 

Id.    113;    Fulton    Fire    Ins.    Co.    v.  Zeluff,   26   Mich.    118).     Not   being 

Baldwin,  37  Id.  648 ;  Conroy  v.  Gale,  pertinent  to  the  subject  of  negligence, 

47  Id.  665;  Johnson  v.  Belden,  47  Id.  we    omit   numerous    cases,    cited    in 

130;   Stack  v.  Bangs,  6  Lans.  262;  former  editions,  on  the  liabilities  of 

Kennedy    v.    Ryall,    67    N.    Y.    379  tax  assessors  and  collectors,  for  un- 

[child  killed  by  drinking  from  a  cup  authorized  official  acts. 
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self y  it  is  valid  as  to  strangers ; '"  and  if  one  assumes  the 
duties  of  an  office,  his  acts  will  operate  by  way  of  admis- 
sion against  him,  and  strict  proof  of  his  election  or  ap- 
pointment will  not  be  required.'*  And  generally,  one  who 
assumes  the  duties,  and  is  invested  with  the  powers,  of  a 
public  officer,  is  liable  for  a  neglect  properly  to  perform 
those  duties." 

§  314.  Liability  for  nonfeasance.  —  An  officer  who  ia 
made  the  sole  judge  of  the  necessity  of  official  action  on 
his  part,  in  a  given  case,  is  not  liable  for  the  consequences 
of  his  judging  no  action  to  be  necessary,  no  matter  how 
erroneous  his  judgment  may  turn  out  to  have  been.*^ 
Before  he  can  be  made  liable  for  omitting  to  do  some- 
thing, the  obligation  to  do  it  must  be  absolute,  specific 
and  imperative.**    The  duty  must  also  be  one  owing  to 

**Per  Duncan,  J.,  Riddle  ▼.  Bed-  10  Wend.  256).     Giving  a  bond  of 

ford  County,  7  Serg.  &  R.  386;  see  office  is  an  admission  of  appointment 

Dean    v.    Gridley,    10    Wend.    255;  (Barada  y.  Carondelet,  8  Mo.  644; 

Green   v.    Burke,   23   Id.    400,    502;  Lawrence    v.    Sherman,    2    McLean,. 

Bently    v.    Phelps,    27    Barb.    524;  488).     See   State  v.  Allen,   21   Ind. 

Burke  v.  Elliott,  4  Ired.  Law,  355;  516;   Satterlee  ▼.  San  Francisco,  23 

Gilliam    v.     Reddick,    4    Id.     368;  Cal.  314.     An  officer  de  facto  is  one 

Schlenckner     ▼.     Risley,     3     Scam,  who  executes  the  duties  of  an  officer 

483;  Plymouth  v.  Painter,  17  Conn,  under  some  color  of  right,  some  pre- 

585;  Hoagland  v.  Culvert,  20  N.  J.  tense  of  title,  either  by  selection  or 

Law,  387 ;  Farmers' Bank  V.  Chester,  appointment    (Hooper   v.    Goodwin, 

6  Humph.  458.     Compare  Vaccari  v.  48  Me.  70 ) .  Proof  that  an  individual 

Maxwell,  3  Blatchf.  368;  Farman  v.  has   acted   notoriously    as   a    public 

Ellington,  46  Hun,  41.    No  officer  in  officer  is  prima  fa^e  evidence  of  his 

an  action  against  him  may  impeach  official  character,  without  producing 

his  own  title    (Boone  Co.  v.  Jones,  his  appointment  (Colton  v.  Beards- 

54  Iowa,  699,  2  N.  W.  987.  7  N.  W.  ley,  38  Barb.  29;  Allen  v.  State,  21 

155,  37  Am.  Rep.  229  (1883) ;  War-  Ga.  217). 

den  V.  Bayfield  Co.,  87  Wis.  181,  58  *•  Bennett  v.   Whitney,   94   N.    Y. 

N.   W.   248    (1894);    Kyle  v.   Aber-  302;  State  v.  Goss,  69  Me.  22. 

nathey,  46  Colo.  214,  102  Pac  746  "Cases  cited   in   note   24,   §   310,. 

(1909).  ante. 

*•  Where  a  public  officer  is  sued  for  *■  A  town  supervisor  who  neglected 

neglect,   his   acts   may   be   given    as  to  present  to  the  board  a  property 

evidence    of    his    holding   the    office,  owner's  claim  for  damages  assessed 

though  there  be   record  evidence  of  for    land    taken    for    highway,    held 

his   appointment    (Dean  v.   Gridley,  liable   for  consequent  loss  of  claim 
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the  person  injured  by  his  nonfeasance.**  Hence  an  in- 
ferior officer,  like  an  overseer  of  highways,  charged  by 
law  with  the  duty,  under  the  general  directions  of  a  su- 
perior officer,  to  repair  bridges,  is  not  liable  to  a  third 
person  for  injuries  caused  by  his  neglect  to  repair  a  par- 
ticular bridge,"  because  his  official  duty  was  due  to  the 
public,  whose  servant  he  was,  and  not  to  the  injured  per- 
son, except  as  one  of  the  public.  It  is  no  excuse  for  a 
superior  officer's  nonfeasance  of  a  ministerial  duty  im- 
posed on  him  individually  that  he  intrusted  its  perform- 
ance to  a  subordinate  officer  who  has  also  neglected  it.*** 

§  315.  [ConsoUdated  with  §  313.] 
§  316.  [Consolidated  with  §  314.] 


§  317.  Presumption  in  favor  of  officer.  —  There  is  al- 
ways a  strong  presumption  that  a  sworn  public  officer 
has  performed  the  duties  of  his  office  faithfully ;  *•  and 
with  respect  to  acts  done  in  excess  of  authority,  it  is  a 
general  rule  that,  where  a  public  duty  is  assigned  to  an 
officer,  the  acts  of  the  officer,  within  the  scope  of  that 

(Clark    ▼.   Miller,    54   N.   T.    528).  lawful,  or  a  ministerial  duty  is  per- 

8.  p.,  Olmsted  v.  Demiis,  77  Id.  378  formed  in  a  wrongful  manner,  or  in 

[claim  against  city].     The  superin-  case  of  nonfeasance  where  the  failure 

tendent  of  buildings,  whose  duty  it  to  perform  a  mandatory  duty  is  cor- 

was  to  see  that  all  unsafe  buildings  rupt,  willful  or  negligent  (Linemann 

were  taken  down  or  made  secure,  and  v.  Costa,  140  111.  App.  167  (1008). 
who    was    furnished    ample    means       ^See  cases  cited  in  note  33,  §  313. 
necessary  to  fulfill  such  duty,  may       **  Bartlett  v.  Crozier,  17  Johns.  439 

be  liable  for  neglecting  to  remove  a  [overseer  of  highways]  ;    see   Hover 

building  rendered  unsafe  by  fire  it  v.  Barkhoof,  44  N.  Y.  113;  Bennett 

having,     in     consequence     of     such  v.  Whitney,  94  Id.  302. 
neglect,   fallen  and  killed  plaintiff's        "Pickard  v.  Smith,  10  C.  B.  N.  S. 

intestate.      So    held    on    demurrer  480,   and   cases   cited   under   §    176, 

(Connors  v.  Adams,  13  Hun,  427).  ante. 

For  other  illustrations  of  the  rule,       **Dunlop  v.  Monroe,  1  Cranch  C. 

see  §§  260,  270,  ante,  and  §§  590-91,  C.   336;    aff'd,   on  other  grounds,   7 

post    [court    clerks,    etc.].      Public  Cranch,   242;    People  v.   Auditor,   2 

officers   liable    only   in    damages   to  Scam.    567;    Vaughn   v.    Biggers,    6 

private  parties  as  to  the  performance  Ga.  188. 
of  official  duty  when  the  act  is  un- 
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duty,  are  prima  facie  taken  to  be  within  his  power/^  The 
presumption  is,  that  no  official  person,  acting  under  oath 
of  office,  will  do  aught  against  his  official  duty,  or  will 
omit  to  do  whatever  his  official  duty  requires.*" 

§  318.  [ConsoUdated  with  §  313.] 

§  319.  Liability  for  negligence  of  subordinates.  —  The 

distinction  between  that  class  of  officers  whose  duties  are 
of  a  general  and  public  nature,  and  the  other  class,  like 
sheriffs,  etc.,  whose  duties  are  of  a  more  private  char- 
acter, depending  upon  special  employment,  is  to  be  borne 
in  mind  in  determining  the  liability  of  public  officers  for 
the  misconduct  and  negligence  of  their  subordinates  in 
office.*'  All  public  officers  who  have  the  power  of  ap- 
pointing their  subordinates ''  are  bound  to  exercise  ordi- 
nary  care  in  selecting  proper  persons  for  the  position, 
and  to  superintend  their  conduct ; "  and  they  are  bound 
not  to  assign  to  them  tasks  for  which  they  know  such 
subordinates  to  be  incompetent,  and  in  the  execution  of 
which  it  is  reasonable  to  infer  that  disastrous  conse- 

^Strother    ▼.    Lucas,    12    Peters,  vision  was  made  for  an  inspector  to 

410;   Ross  v.  Reed,  1   Wheat.  482;  inspect    the   material    and   work    of 

United  States  v.  Arredondo,  6  Peters,  this   improvement,  to   be   appointed 

691;    Philadelphia,    etc.    R.    Co.    v.  by  the  head  of  the  department,  to 

Stimpson,    14  Id.   448;    Delassus   v.  whom  he  was  to  report.     Such   an 

United  States,  9  Id.  117;  Wilkes  v.  inspector    was    appointed;    and    the 

Dinsman,  7  How.  U.  S.  89;  Minter  v.  improvement  fell  by  reason  of  bad 

Crommelin,    18    Id.    87;    Russell    v.  workmanship   and  materials.     Held, 

Beebe,  Hempst.  704;  Den  v.  Hill,  1  as  it  was  impossible  for  the  relator 

McAll.  C.  C.  480.     Compare  Ruggles  to  watch  all  the  work   in  the   city 

V.  Bucknor,  1  Paine,  358;  Bottomley  personally,  and  as  the  duty  of  in- 

▼.  United  States,  1  Story  C.  C.  135.  spection  in  this  case  was  expressly 

^Mandeville  v.  Reynolds,  68  N.  Y.  assigned  to  an  inspector  over  whom 

528,   and   cases  cited  under   §   273,  he   had   no  official   control,   he   was 

ante,  not  required  to  look  after  the  work 

'See  §  312,  ante.  himself,  or  to  detail  others  for  that 

"In  People  v.  Campbell,  82  N.  Y.  purpose,  and  was  not  responsible  for 

247,  the  relator,  as  engineer  of  the  the    neglect-  of    the    inspectors    ap- 

department    of    public    works,    had  pointed. 

supervisory   charge   of   a   street   im-  "  Dunlop  v.  Munroe,  7  Crancfa,  242 

provement.      In    the    contract    pro-  [postmaster]. 
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quences  will  ensue."  But  the  first  class  of  oflScers,  if  they 
are  guiltless  of  personal  negligence  in  the  selection  of 
their  subordinates,  are  not  answerable  to  third  person 
for  the  negligence  or  misfeasance  of  the  clerks,  servants 
or  agents,  necessarily  and  properly  employed  by  or  under 
them  *•  in  the  discharge  of  their  official  duties.  The  rule 
of  respondeat  superior  does  not  apply  to  them,  because 
the  sub-agents  which  they  are  allowed  or  required  to 
appoint  become,  by  such  appointment,  like  themselves, 
agents  of  the  government ; "  and  the  liability  of  a  servant 
of  the  public  is  no  greater  than  the  liability  of  the  ser- 
vant of  any  other  principal,  though  recourse  against  the 
principal,  the  public,  cannot  be  had  by  an  action.*^'  But 
where  the  appointment  is  not  made  pursuant  to  authority, 
the  appointee  is  a  mere  agent  or  servant  for  whose  de- 
fault or  negligence  the  appointing  officer  is  liable."' 


"Castle  Y.  Duryee,  32  Barb.  480,  cago,  etc.  Ry.  Co.,  243  111.  482,  90 

ard,   1   Abb.  Ct.  App.  327    [militia  N.  E.  1067,  26  L.  R.  A.  (N.  S.)  1058 

colonel]  ;  see  §  322,  poet.  (1910). 

"  Lane  ▼.  Cotton,  1  Ld.  Raym.  •*  Dunlop  v.  Monroe,  7  Cranch,  242. 
646;  8.  c,  11  Mod.  13;  Whitfield  ▼.  Public  officers  and  agents  are  not  lia- 
Despenoer,  2  Cowp.  764;  Rowning  ble  for  the  negligence  of  their  sub- 
▼.  Goodchild,  3  Wilson,  443 ;  Stock  v.  ordinate  officers,  whether  appointed 
Harris,  5  Burr.  2709;  McMillan  ▼.  by  them  or  not;  the  rule  of  re- 
Eastman,  4  Mass.  378;  Schroyer  ▼.  apondeat  superior  does  not  apply. 
Lynch,  8  Watts,  466;  United  States  They  are  liable  for  their  own  negli- 
▼.  Collier,  3  Blatchf.  326.  School  gence,  but  their  liability  for  that  of 
trustees  are  not  liable  to  one  injured  their  inferiors  only  arises  where  the 
by  the  negligent  acts  or  omissions  of  latter  are  their  personal  agents  or 
workmen  employed  to  make  repairs  private  servants.  The  exemption 
to  school  buildings,  unless  they  can  from  liability  for  the  negligence  of 
be  shown  to  have  been  knowingly  or  subordinate  officials  is  said  to  rest 
aequiesoenrtly  parties  to  the  wrong  oh  reasons  of  public  safety  (Barker 
(Donovan  v.  McAlpine,  86  X.  Y.  186;  v.  Chicago,  etc.  Ry.  Co.,  243  111.  482, 
and  see  Donovan  v.  Board  of  Educa-  90  N.  E.  1067  (1910). 
tion,  85  N.  Y.  117).  Bowden  v.  "Per  Blackburn,  J.,  Mersey  Docks 
Derby,  97  Me.  636,  66  Atl.  417,  94  v.  Gibbs,  L.  R.  1  H.  L.  93,  111,  11 
Am.  St.  Rep.  516,  63  L.  R.  A.  223  H.  L.  Cas.  686;  see  §  299,  ante,  and 
( 1903 ) ;    Anne  Arundel   Co.   Comrs.  §  327,  post, 

V.  Duvall,  64  Md.  350,  39  Am.  St.       "Raisler  v.  Oliver,  97  Ala.  710,  12 

Kep.  393.     Distinction  between   offi-  So.  238,  38  Am.  St.  Rep  213  [post* 

cers  and  employees   (Barker  v.  Chi-  master];  see  §  321,  post. 
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§  320.  [Omitted.] 

§  321.  Non-liability  of  postmasters  for  subordinates. 

—  A  postmaster,  though  answerable  for  his  own  negli- 
gence, whereby  a  letter  is  lost,  is  not  liable  if  the  loss 
ensues  from  the  negligence  of  his  clerks  or  other  sub- 
ordinates,*^ who  are  agents  of  the  government  and  not  of 
the  postmaster/®  An  action  has  been  maintained  against 
r,  postmaster  for  the  acts  of  one  whom  he  permitted  to 
have  the  care  and  custody  of  the  mail  in  his  office,  not 
having  been  sworn  according  to  law ;  *•  and  for  the  pur- 
pose of  establishing  negligence  on  the  part  of  a  post- 
master, it  is  competent  to  prove  how  the  office  was  kept, 
its  exposed  position  and  the  probability  arising  there- 
from that  the  loss  was  the  consequence  of  such  ex- 

"  Schroyer  v.  Lynch,  8  Watts,  458 ;  who  reoeives  a  penny  to  carry  the 

Wiggins  v.  Hathaway,  6  Barb.  632;  letters  to  the  post-office  loses  any  of 

Dunlop  v.  Munroe,   7  Cranch,  242;  them,   he   is   answerable;    so  is  the 

Bolan  y.  Williamson,  1  Brevard,  181.  sorter  in  the  business  of  his  depart- 

8ee  Franklin  v.  Low,  1  Johns.  396;  ment;  so  is  the  postmaster  for  any 

Carey  v.  Lawless,  13  Upper  Canada,  fault  of  his   own."     In   Keenan  v. 

Q.  B.  285.     Case  will  lie  against  a  Southworth,  110  Mass.  474,  Gray,  J., 

postmaster  for  not  delivering  a  let-  said:  "It  is  well  settled  in  England 

ter  on  request,  but  not  if  postage  was  and    America   that   the   postmaster- 

not  paid  on  tender  of  the  letter  (Ed-  general,  the  deputy  postmasters,  and 

wards    v.    Dickinson,    12    Mod.    6).  their  assistants  and  clerks,  appointed 

Trover  has  also  been  held  maintain-  and  sworn  as  required  by  law,  are 

able   (Teall  v.  Felton,  1  N.  Y.  537,  public  officers,  each  of  whom  is  re- 

afTd,  12  How.  (U.  S.)  284,  13  L.  Ed.  sponsible    for    his    own    negligence 

990).     Where  issue  is  taken  on  the  only,  and  not  for  that  of  any  of  the 

negligence  of  the  postmaster  himself,  others,  -although  selected  by  him  and 

it  is  not  competent  to  give  in  evi-  subject    to    his    orders"    Barker   ▼• 

dence  the  negligence  of  his  assistants  Chicago,  etc,  Ky.  Co.,  243  HI.  482,  90 

(Dunlop  V.  Munroe,  7  Cranch,  242).  N.  E.  1067,  26  L.  R.  A.  (N.  S.)  1068 

"Lane  v.  Cotton,  1  Ld.  Raym.  646.  (1910). 

In  Whitfield  v.  Despencer,  2  Cowp.  "Bishop    v.    Williamson,    11    Meu 

765,  Lord  Mansfield   said:      "As  to  495;  Hutchins  v.  Brackett,  ^  N.  H. 

an  action  on  the  case  lying  against  252.     And  of  course  a  deputy  post- 

the  party  really  offending,  there  can  master  is  liable  for  a  loss  sustained 

be  no  doubt  of  it;  for  whoever  does  by  his  personal  negligence  in  oflSce 

an  act  by  which  another  person  re-  (Maxwell  v.  McDvoy,  2  Bibb,  211; 

ceives  an  injury  is  liable  in  an  action  Bowning    v.    Goodchild,    3    Wilson, 

for  the  injury  sustained.    If  the  man  443 ) .     See  Dox  v.  Postmaster-Gen- 
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posure/*^     The  particular  act  of  negligence  which  caused 
the  loss  need  not  be  shown.*^ 

§  322.  Non-liability  of  army  and  navy  officers. — 
Officers  of  the  army  and  navy  are  within  the  protection 
of  the  rule,  and  are  not  responsible  for  the  misfeasances 
or  negligence  of  the  subordinate  officers  under  them. 
Thus  it  has  been  held  that  the  captain  of  a  sloop  of  war 
is  not  answerable  for  damage  done  by  her  running  down 
anotber  vessel ;  the  mischief  appearing  to  have  been  done 
during  the  watch  of  the  lieutenant,  who  was  upon  deck, 
and  had  the  actual  direction  and  management  of  the 
steering  and  navigating  of  the  sloop  at  the  time,  and 
when  the  captain  was  not  upon  deck,  and  was  not  called 
by  his  duty  to  be  there."  The  rule  is  otherwise,  of 
course,  where  the  act  of  the  subordinate  was  done  in 
obedience  to  the  direct  orders  of  the  superior  officer.  In 
such  case  the  latter  is  liable  for  the  consequences  of  the 
act." 

«ral,  1  Pet.  318.    As  to  the  liability  royal   navy,   under  whose  command 

of  ecmtraetors  for  carrying  the  pub-  she  was.    ''This  immunity  does  not 

lie  mail,  see  post,  §  324.  depend  upon  martial  law,  but  on  the 

*  Ford  V.  Parker,  4  Ohio  St.  576.  ground    tha/t    persons    acting   under 

^  Raisler  ▼.  Oliver,  &7  Ala.  710,  12  such    orders   cannot   be   said   to   be 

Sa  238.     It  was  there  held  that  a  guilty   of  negligence"    (Hodgkinson 

postmaster's  liability  for  moneys  or  y.  Femie,  2  C.  B.  N.  S.  416).     In 

letters  received  by  him  in  his  official  Scott  v.  United  States,  18  Ct.  of  CI. 

capacity  was  not  that  of  a  common  1,  a  safe  containing  money,  and  be- 

earrier,  and  proof  that  letters  con-  longing  to  a  disbursing  officer,  was 

tainlng  money  were  delivered  to  him  stolen  from  his  tent  in  the  center  of 

or  his  agent,  in  his  presence,  and  by  camp,    while    he    was    asleep.      The 

bis  direction  for  registration,  and  of  usual   guard   surrounded  the   camp, 

their  loss,  without  evidence  of  negli-  Held,  that  the  officer  was  not  charge- 

gence  resulting  in  their  loss,  was  in-  able  with  negligence.     So  a  commis- 

sufficient    to    authorize    a    recovery  sary  is  not  responsible  for  the  mis- 

against  him.  feasance  of  his  subagents,  unless  he 

"*  Nicholson  v.  Mounoey,  15  East,  co-operated   in   or   authorized   them 

384.     No  action  can  be  maintained  (Tracy  v.  Cloyd,  10  W.  Va.  1ft). 

against  the  owners  of  a  transport  *In  Castle  v.  Duryee,  1  Abb.  App. 

vessel,  employed  by  the  government,  Dec.  327,  aff'g  32  Barb.  480,  a  regi- 

for  damages  done  in  the  execution  ment,    under    the    command    of    de- 

of  positive  orders  of  an  officer  of  the  feiidant,   its   colonel,   was,   pursuant 

[Law  of  Neo.    Vol.  I  —  53] 
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§  323.  Pnblic  school  officers.  —  The  various  officers 
and  boards  to  whom  are  committed  the  care  and  control 
of  public  schools,  are  public  officers ;  they  have  the  power, 
and  it  is  their  duty,  to  adopt  appropriate  rules  and  regu- 
lations for  the  government  of  schools  under  their  con- 
trol, but  such  rules  must  be  not  only  reasonable,**  but 

to  official  orders,  going  through  defendant,  a  captain  in  the  navy, 
the  evolutions  of  drill  in  the  pres-  was  sought  to  be  made  liable  for 
ence  of  a  large  number  of  spectators,  burning  certain  barracoons  on  the 
]>efendant  ordered  his  men  to  level  west  coast  of  Africa,  and  releasing 
their  muskets  and  aim  in  the  direc-  the  slaves  contained  in  them.  BEis 
tion  of  the  crowd  in  front.  He  then  conduct  in  so  doing  had  been  ap- 
gave  orders  to  /ire/  whereupon  the  proved  by  a  letter  written  by  the 
guns,  supposed  to  be  loaded  only  secretary  of  state.  Held,  that  the 
with  blank  cartridges,  were  dis-  owner  of  the  slaves  {not  a  British 
charged,  and  plaintiff's  wife  was  subject)  could  not  recover  for  hi» 
wounded  by  a  musket  ball.  The  loss,  as  the  effect  of  the  ratification 
court  charged,  among  other  things,  of  defendant's  act  was  to  convert 
that  no  action  could  be  maintained  what  he  had  done  into  an  act  of 
against  defendant  for  an  act  done  state,  for  which  no  action  would  lie. 
by  him  in  the  execution  of  his  office.  Referring  to  this  case.  Justice 
and  within  the  scope  of  his  authority,  Stephen  ( Hist,  of  Crim.  Law,  vol.  II, 
if  done  with  all  reasonable  care  and  p.  64)  says:  ''As  between  the  sov- 
caution;  nor  was  he  responsible  for  ereign  and  his  subjects,  there  can  b& 
the  negligence  of  those  under  his  no  such  thing  as  an  act  of  state, 
command,  unless  he  made  himself  a  Courts  are  established  for  the  ex- 
party  to  the  negligence  by  giving  an  press  purpose  of  limiting  public 
improper  order,  or  by  neglecting  authority  in  its  conduct  towards 
some     precaution     which     prudence  individuals." 

required    him   to   adopt.     Held,   no       **Danenhoffer    v.    State,    69    Ind» 

error,  and  a  verdict  for  plaintiff  was  296;   State  v.  Webber,   108  Id.  31; 

sustained.     So  the  commander  of  a  Thompson   ▼.   Beaver,   63   111.    353; 

war- vessel    who   seizes    a   vessel    on  Roberts    v.    Boston,    5    Cush.    198^ 

the  high  seas,  and  sends  her  in  for  Sherman  v.  Charlestown,  8  Id.  160; 

adjudication  for  a  breach  of  a  par-  Spiller  v.   Wobum,   12  Allen,    127; 

ticular  law,   is  liable  for  damages,  Hodgkins    ▼.    Rockport,    105    Maas» 

unless  there  was  reasonable  ground  475;  State  v.  Burton,  45  Wis.  150; 

of  suspicion  that  she  was  violating  Ferriter  v.  Tyler,  48  Vt.  444;   Peo- 

the  laws  (Murray  v.  The  Charming  pie  v.  Medical  Soc.,  24  Barb.  570.    As> 

Betsy,  2  Cranch,  64 ;  Little  v.  Bar-  to  what  constitutes  a  reasonable  rule 

reme,  2  Id.  170;  Maley  v.  Shattuck,  for  the  government  of  a  school,  see 

3   Id.   458;    The  Eleanor,  2   Wheat.  Burdick  v.  Babcock,  31  la.  562.    The 

345;    and    see   Burke   v.   Trevitt,    1  reasonableness  of  a  rule  is  for  the 

Mason,  96;   Stoughton  v.  Dimick,  3  court,  and  not  for  the  jury  (Ferticb 

Blatchf.  358;  s.  c,  29  Vt.  535).    In  v.  Michener,  111  Ind.  472,  11  N.  BL 

Buron  v.  Denman,  2  Exch.  167,  the  606). 
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their  enforcement  must  also  be  reasonable,  in  the  light  of 
existing  circumstances/^  The  recognized  rule  is  that  a 
school  officer  is  not  personally  liable  for  a  mere  mistake 
of  judgment  in  the  government  of  his  school;  to  make 
him  so,  it  must  be  shown  that  he  acted  in  the  matter  com- 
plained of  wantonly,  willfully  and  maliciously.**  A 
member  of  a  school  board,  who  has  not  been  charged  by 
the  latter  with  a  duty  owing  by  it,  e.  g.,  keeping  school 
buildings  in  repair,  is  not  individually  liable  for  a  breach 
of  such  duty ;  *^  nor  for  the  negligence  of  persons  em- 
ployed by  them.**  A  school  superintendent  whose  duty 
it  is  to  superintend  school  house  repairs  is  not  the 
superior  of  persons  employed  by  the  board  to  make 
repairs,** 

§  324.  [Consolidated  with  §  340.] 

'Fertieh    y.    Michener,    111    Ind.  ** Cooper  y.  MoJunkin,  4  Ind.  290; 

472,  11  X.  E.  60&    "A  school  regu-  Gardner  y.   State,   Id.   633;    Danea- 

lation  must  be  not  only  reasonable  hoffer  y.  State,  79  Id.  75;  Elmore  y. 

in  itself,  but  its  enforcement  must  Qyerton,   104  Id.  548;    Churchill  y. 

also  be  reasonable  in  the  light  of  ex-  Fewkes,    13   III.   App.   520;    McCor- 

isting  circumstanoesw     The  habit  of  mick  y.  Burt,  95  111.  263;  Dritt  y. 

locking  the  doors  of  the  school  room  Snodgrass,   66   Mo.   286;    and   cases 

during    the    opening    exercises,    ob-  cited  in  note  34,  §  313,  ante.    In  the 

aeryed  by  the  appellee's  teacher,  was  absence  of  a  charge  of  bad  faith  the 

not  an  unreasonable  enforcement  of  dismissal  of  a  teacher  by  the  school 

the     rule    under    consideration,    in  board  is  final   (Toye  y.  Exeter  Bor- 

moderate  weather   and   under  ordi-  ough  School  Dist.,  225  Pa.  St.  236,  74 

nary  circumstances.    But  to  so  lock  Atl.  60  (1909).    A  teacher  inflicting 

the  doors  on  an  extremely  and  un-  unreasonable  punishment  will  be  lia- 

usually  cold  morning,  without  cans-  ble,   and  the  directors  also  if  they 

ing  special  care  and  attention  to  be  adyised    immoderate    whipping;    in 

giyen  to  the  comfort  of  such  pupils  such    case    it    is    not   necessary   to 

ail  might  thereby  be  required  to  re-  charge   that   the   latter   maliciously 

main    in    some    other    part   of    the  adyised    the    teacher    (Haycroft    y. 

building,  wa«  undoubtedly  both   an  Grigsby,  88  Mo.  App.  354.  See  Miller 

unreasonable   and    a  negligent,   and  y.  Haryey,  215  Pa.  St.  103,  64  Atl. 

hence  an  improper  enforcement  of  the  330  (1906). 

mle."      It   has   been   held    that   an  ''Baseett  y.  Fish,  75  N.  T.   308. 

action  against  the  trustees  of  a  State  See  §  329,  post, 

normal      school     is     in     substance  "Donoyan  y.  McAlpin,   85  N.  Y. 

against  the  State,  whose  agents  they  185. 

pre     (Thomas    y.    State,    100    Pac.  *  Donoy an  y.  McAlpin,  mipro.    See 

a«?a.)  761   (1909).  §  267,  ante. 
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§  325.  Liability  of  government  contractors.  —  Inde- 
pendent contractors  with  the  government  are  not  the 
agents  of  the  government,  so  as  to  exempt  them  from  the 
operations  of  the  rule  of  respondeat  superior.  They  are 
liable  to  the  same  extent  as  other  masters  for  the  negli- 
gence or  malfeasance  of  their  servants.  Thus,  a  con- 
tractor for  carrying  the  mail,  who  employs  either  a  faith- 
less or  incompetent  servant,  or  one  through  whose  negli- 
gence a  letter  is  lost,  is  liable  to  the  sender  of  the  letter.^® 
He  is  also  liable,  as  a  carrier,  to  the  agent  in  charge  of 
the  mail.'^  So  one  who  contracts  with  the  State  to  keep 
in  repair  certain  sections  of  a  State  canal  is  liable  to  indi- 
viduals for  any  damages  sustained  through  his  neglect 
to  do  so.'*  It  is  not  even  necessary  that  he  should  have 
liad  notice  of  the  defect  which  caused  the  injury." 

^Sawyer  ▼.  Corse,  17  Gratt.  230;  47  Id.  665,  afifg  5  Lans.  344;  Jolm- 

overruling  Canwell  v.  Voorhees,   13  son  v.  Belden,  47  N.  Y.  130;  Hicks 

Ohio,  533.    See  Hutchins  v.  Brackett,  ▼.  Dom,  42  Id.  47 ;  St.  Peter  v.  Deni- 

2  Foster,  252.  son,  58  Id.  416;   Stack  v.  Bangs,  8 

"Oases   dted  under  §   492,   post.  Lans.  262;  see  §  296,  ante. 

^'Robinson     y.     Chamberlain,     34        ^Conroy    y.    Gale,    5    Lans.    344. 

N.  T.  389;  Fulton  Fire  Ins.  Co.  y.  Compare  Phillips  y.  Commonwealth, 

Baldwin,  37  Id.  648;  Conroy  y.  Gale,  44  Pa.  St  197. 
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§  326.  Former  rule  of  liability  of  statutory  trustees. 
—  In  England,  many  works  tending  to  the  benefit  and 
convenience  of  the  public,  and,  in  that  sense,  public 
works,  such  as  docks,  river  and  harbor  improvements, 
light-houses  and  the  like,  are  vested  in  trustees  created 
and  incorporated  by  statute.  They  are  required,  in  sub- 
stance, to  apply  all  moneys  received  by  them  by  way  of 
rates  or  tolls  to  the  proper  maintenance  of  the  works, 
and  then  to  pay  the  principal  and  interest  of  the  debt 
contracted  for  their  construction.  It  was  for  some  time 
held  ^  that,  inasmuch  as  these  statutory  trustees  did  not 
maintain  these  works  for  profit,  or  receive  rates  or  tolls 
therefrom  to  their  own  use,  that  is,  to  be  divided  among 
themselves  or  their  shareholders,  but  acted  gratuitously, 
in  the  administration  of  a  public  trust,  and  the  applica- 
tion of  funds  appropriated  by  statute  to  particular  pur- 
poses—  they  were  to  be  regarded  as  public  servants; 
and  the  funds  in  their  hands  were  not  to  be  subject  to  the 
claims  of  individuals  suffering  damages  in  consequence 
of  a  negligent  discharge  of  official  duties  by  the  trustees 
cr  their  agents,  in  the  absence  of  a  clear  indication  of 
the  intention  of  the  legislature  that  they  should  be  so 
subject.* 

'See  Metcalfe  v.  Heiherington,  11  ton  v.  Crowther,  2  Bam.  &  C.  703; 

Exch.  257;  s.  c,  again,  5  Hurlst.  &  Coe  v.  Wise,  6  Best  &  S.  440,  rev'd, 

X.  719;    British   Cast   Plate   Co..  v.  L.  R.  1  Q.  B.  711;   HoUiday  v.  St 

Meredith,  4  T.  R.  7M;   Humphreys  Leonards,  11  C.  B.  N.  S.  192. 

V.  Mears,  1  Man.  &  Ryl.  187;  Boul-  'Duncan  v.  Findlater,  6  CI.  &  Fin. 

r«37i 
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§  327.  Present  rule  of  liability  in  England.  —  But  this 
theory  has  been  wholly  rejected  by  the  highest  authority ' 
in  Great  Britain,  and  the  rule  is  now  fixed  that  such 
statutory  bodies  are  not  servants  of  the  crown,  so  as  to 

894.  This  was  an  action  [a  Scotch  amount  of  injustice  has  been  suf- 
appeal  decided  in  1839]  against  pub-  fered  by  the  suppression  of  these 
lie  trustees  of  a  turnpike  road,  for  claims  for  a  long  period,  even  where 
injuries  in  consequence  of  laborers,  they  can  still  be  brought  forward  " 
employed  by  them,  leaving  a  quan-  (per  Lord  President  Inglis  in  Virtue 
tity  of  stones  in  the  road,  thus  form-  v.  Police  Commissioners,  1  R.  285 ) . 
ing.a  dangerous  obstruction  to  trav-  'Mersey  Docks  v.  Gibbs,  L.  R. 
elers  at  night.  Held,  that  the  funds  1  H.  L.  93,  11  H.  L.  Cas.  686.  That 
raised  by  the  statute,  which  ordained  was  the  case  of  the  Liverpool  docks, 
that  they  should  be  applied  to  the  built  and  maintained  by  the  mem- 
purposes  set  forth,  and  **  to  no  other  hers  of  the  town  council  of  Liver- 
purpose  whatsoever,"  could  not  be  pool,  who,  with  their  successors, 
charged  with  compensation  for  such  were  created  a  corporation  for  such 
an  injury.  "  It  is  impossible  to  sup-  purpose ;  all  the  revenues  from  the 
pose,''  said  Lord  Chancellor  Cotten-  docks  to  be  applied,  in  the  first  in- 
ham,  "  that  the  framers  of  this  stat-  stance,  to  making  and  maintaining 
ute  contemplated  that  any  part  of  the  docks,  and  then  to  the  payment 
this  fund  would  be  appropriated  for  of  interest  on  the  debt,  etc.  The  neg- 
the  purposes  of  affording  compensa-  ligence  complained  of  was  in  not 
tion  for  any  act  of  the  persons  who  properly  maintaining  a  dock,  which 
might  be  employed  under  the  au-  vessels  were  invited  to  enter,  so  that 
thority  of  the  trustees."  Referring  planitififs  ship  struck  a  bank  of  mud 
to  the  overruling  of  this  case  by  as  she  was  endeavoring  to  enter  the 
Mersey  Docks  v.  Gibbs,  infra,  an  dock.  See  note  3,  §  281.  In  Mersey 
eminent  Scotch  judge,  in  a  recent  Docks  v.  Cameron,  11  H.  L.  Cas. 
case,  said :  "  During  the  thirty  years  443,  which  was  an  action  to  re- 
which  have  elapsed  since  the  judg-  cover  poor  rates  from  the  trustees  of 
ment  in  Duncan  v.  Findlater,  sev-  these  docks,  Lord  Westbury  said: 
eral  actions  have  been  dismissed  as  ''The  Mersey  docks  are,  in  truth, 
irrelevant,  which  would  have  been  property  used  and  occupied  for  the 
sustained  if  this  court  had  been  act-  profit  and  benefit  of  a  number  of 
ing  on  the  principle  which  must  now  persons,  and  it  is  the  same  thing  in 
guide  them.  But  an  infinitely  larger  substance  as  if  the  docks  had  been 
number  of  claims  against  statutory  demised  by  the  subscribers  to  the 
trustees  or  commissioners  for  in-  trustees,  on  the  terms  of  maintaining 
juries  sustained  through  the  wrong-  the  docks  and  paying  to  the  sub- 
doing  or  negligence  of  themselves  or  scribers  a  rent  equivalent  to  the  inter- 
thelr  servants  have  never  seen  the  est  on  their  bonds.  They  are,  there- 
light,  in  deference  to  the  judgment  fore,  occupiers,  and  ratable  as  such." 
in  Duncan  v.  Findlater.  Many  of  In  Winch  v.  Conservators  of  the 
them  must,  from  various  accidents,  Thames,  L.  R.  7  C.  P.  458,  defend- 
be  now  incapable  of  resuscitation,  ants  were  incorporated  with  powers 
and   no  one   can   calculate   what  an  to   maintain   and    repair   a   towing- 
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be  exempt  from  liability  for  the  negligence  of  their  em- 
ployees; that,  although  not  organized  for  purposes  of 
profit,  and  administering  a  fund  raised  by  statute,  by  its 
terms  made  applicable  to  a  particular  purpose,  they  are 
nevertheless  liable  to  make  good  out  of  such  fund  any 
damage  which  may  be  sustained  by  an  individual  by  rea- 
son of  the  negligence  of  themselves  or  their  employees 
in  the  line  of  their  duty.  The  statute  creating  them  being 
silent  on  the  subject  of  their  liability,  the  legislature  is 
deemed  to  have  intended  that  they  should  have  the  same 
duties,  and  that  their  funds  should  be  subject  to  the  same 
liabilities,  as  the  general  law  casts  upon  private  persons 
who  maintain  for  profit  works  of  a  similar  character.  It 
makes  no  difference,  it  is  said,  whether  they,  as  a  corpo- 
rate body  were  created  for  a  beneficial  or  for  a  fiduciary 
purpose.*     Having  undertaken,  or  being  bound,  to  per- 

path  along  the  upper  Thames  for  the  by  a  private  person  from  any  breach 
use  of  which  they  were  entitled  to  of  duty  on  their  part,  and  that  there 
take  toll.  Held,  that  having  invited  s  nothing  in  these  statutes  to  exempt 
the  public  to  use  it,  they  were  bound  this  corporation  from  the  duties 
to  take  reasonable  care  that  it  was  in  which  the  common  law  would  cast 
a  fit  ccmdition  to  be  used  as  a  towing-  upon  a  private  person  or  a  trading 
path  and  were  liable  for  injuries  corporation  who  maintained  a  simi- 
resalting  from  its  defective  oondi-  lar  towing-path  along  a  public  navi- 
tion.  The  fact  that  defendants  did  gation  and  levied  tolls  for  its  use." 
not  collect  tolls  for  their  own  advan-  In  Southampton,  etc.  Bridge  Co. 
tage,  but  merely  as  trustees  for  the  v.  Southampton  L.  Board,  8  El.  &  Bl. 
public,  made  no  di£ferenoe  with  812,  it  was  said:  "Since  Mersey 
respect  to  liability  in  such  cases.  Docks  Case  it  is  useless  to  contend 
"The  intention  of  the  legislature  in  that  commissioners  are  not  liable 
such  cases  is  that  the  corporation  simply  on  the  ground  that  they  are 
shall  have  the  same  duties,  and  its  trustees  for  the  public.  The  decision 
funds  shall  be  subject  to  the  same  of  each  case  must  turn  on  the  con- 
liabilities,  as  the  general  law  would  struction  of  the  particular  statute 
impose  upon  a  private  person  having  imder  which  the  commissioners  are 
and  exercising  the  same  rights."    On  appointed." 

appeal  (L  R,  9  C.  P.  378)  judgment  *6ibbs     v.     Liverpool     Docks,     3 

was  affirmed,  Bramwell,  B.,  saying:  Hurlst.  &  N.  164,  per  Coleridge,  J.: 

"Since     Mersey     Docks     v.     Gibbs,  "The  fact  that  a  public  body  acts 

supra,  we  must  hold  that  the  funds  gratuitously   for   the  benefit  of  the 

of  this   corporation    (though   estab-  public,  is  no  reason  for  exempting  it 

lished  for  public  purposes)  are  liable  from  liability  for  damages  resulting 

to  make  good  the  damages  sustained  from  the  negligent  performance  of  a 
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form  certain  duties,  it  is  immaterial  whether  these  duties 
are  imposed  by  reason  of  the  possession  of  property,  or 
by  the  assumption  of  an  oflSce,  or  however  they  may  arise, 
the  trustees  are  held  to  be  liable  to  a  private  action  for 
negligence/ 

§  328.  Incorporated  administrative  boards.  —  We  are 
not  aware  that  this  system  of  constructing  and  maintain- 
ing public  works  by  statutory  trustees,  administering 
funds  for  particular  purposes  under  statutory  directions, 
not  for  profit,  but  for  the  public  benefit,  has  any  precise 
parallel  in  this  country.  It  is  not  uncommon  for  statutes 
to  endow  particular  administrative  boards,  organized  for 
public  purposes,  with  a  corporate  character,  and  entrust 
them  with  funds  to  be  applied  to  particular  purposes,  in 
the  interest  of  the  public.  Whether,  in  a  given  case,  such 
a  corporate  body  is  a  public  servant,  exempt  from  lia- 
bility for  the  neg][igence  of  its  employees  in  the  line  of 
their  employment,  or,  on  the  other  hand,  is  an  independ- 
ent body,  only  auxiliary  to,  and  not  a  part  of,  the  govern- 
ment, and  hence  liable,  must  be  deterimned  by  the  lan- 
guage of  the  statute  creating  it,  as  indicating  the  inten- 
tion of  the  legislature.*    In  Mississippi,  the  legislature 

duty  intrusted  to  it"  (Clothier  ▼.  Audit.  Held,  that  this  corporation 
Webster,  12  C.  B.  N.  S.  790).  was  not,  by  virtue  of  the  statute,  a 
'  The  superintendence  and  man-  servant  of  the  Crown  so  as  to  be  ex- 
agement  of  all  lighthouses  and  empt  from  liability  for  negligence  in 
beacons  in  England  are  vested  by  the  performance  of  the  duties  with 
statute  in  the  corporation  of  Trinity  which  it  was  charged;  and  where. 
House,  to  which  extensive  powers  therefore,  in  removing  a  partially  de- 
are  given,  to  be  exercised  with  the  stroyed  beacon,  vested  in  the  corpo- 
consent  of  the  government  Board  of  ration,  its  servant  ngeligently  left 
Trade.  The  light-dues  levied  by  it  standing  under  water  an  iron  stump, 
are  directed  to  be  carried  to  the  ac-  on  which  plaintiff's  ship  struck,  the 
count  of  a  fund,  out  of  which  are  corporation  was  liable  (Gilbert  ▼. 
to  be  paid  the  expenses  of  the  service  Trinity  House,  L.  R.  17  Q.  B.  Div. 
of  lighthouses  and  beacons,,  the  cor-  795). 

poration  accounting  to  the  Board  of  *It  has  been  uniformly  held  that 

Trade  for  all   receipts  and  expendi-  when  the  trustees  of  a  village   are 

tures,   and   the   accounts   are   to  be  crei ted  a  body  corporate  (and  not  till 

audited    by    the    Conimis-ionr'-s    cf  then),   they  become   liable    in    their 
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created  a  corporation  consisting  of  two  persons  from  each 
of  three  counties  bordering  on  the  Mississippi  Biver^  and 
their  successors,  elected  every  two  years  by  the  govern- 
ing boards  of  the  three  counties.  It  was  made  their  duty 
to  rebuild,  strengthen  and  elevate  old  levees,  and  make 
new  ones,  and  '^  do  all  acts  necessary  in  their  opinion  to 
secure  the  counties  under  their  charge  from  overflow;  '' 
and  to  this  end,  they  were  empowered  to  raise  a  fund  by 
levying  a  tax.  It  was  claimed  that  the  commissioners  so 
negligently  and  unskillfuUy  constructed  a  levee  that  it 
gave  way  before  the  pressure  of  high  water,  whereby  the 
plaintiff's  lands  were  inundated,  and  his  crops  destroyed. 
In  an  action  against  the  board,  it  was  held  that  the  com- 
missioners were  simply  public  officers,  clothed  with  cor- 
porate capacity  solely  for  the  convenience  of  administra- 
tion, and  that  the  tax  was  for  a  special  purpose,  and 
could  not  be  appropriated  to  pay  damages  for  the  default 
of  the  commissioners.'  This  decision  is  in  harmony  with 
the  principles  already  stated  (^  253) ;  the  board  was  not 
a  voluntary  corporation  representing  the  inhabitants  of 
certain  territory,  but  a  contrivance  of  the  State  to  assist 
in  its  government. 

§  329.  Voluntary  corporations  performing  public  func- 
tions. —  The  case  is  different  from  that  of  a  corporation 
organized  voluntarily  by  the  inhabitants  of  a  particular 
territory,  under  the  authority  of  a  general  statute,  with 

corporate  character  for  the  negligent  Com'rs,  58  Miss.  197.  In  that  case, 
acts  and  omissions  of  their  servants  the  Mersey  Docks  Case,  supra,  was 
and  agents  in  the  line  of  their  em-  urged  in  support  of  the  action,  but 
ployment  (Hickok  v.  Plattsburgh,  16  was  held  not  to  apply;  the  court  say- 
N.  Y.  161,  note;  Conrad  v.  Ithaca,  ing  that  to  hold  the  fund  chargeable 
Id.  158;  Peck  ▼.  Batavia,  32  Barb,  with  such  damages  would  make  the 
634).  See  ante,  %  256.  As  to  the  tax-payers  liable  as  insurers  against 
liabililjes  of  local  boards  in  Eng-  damages,  instead  of  contributors  to  a 
land,  see  Smith  v.  West  Derby,  L.  fund  to  be  used  in  preventing  the 
R.  3  C.  P.  Div.  423 ;  White  v.  Hind-  recurrence  of  damages.  "  To  entail 
ley  Local  Board,  L.  R.  10  Q.  6.  21&;  so  alarming  a  liability  on  property- 
Ruck  V.  Williams,  3  Hurlst.  &  X.  308.  holders,  without  their  free  consent, 
'Nugent     V.      Mississippi     Levee  ought  to  require  a  very  plain  expres- 
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powers  to  perform  certain  public  duties,  and  to  that  end 
to  raise  a  fund  by  taxation.  Thus,  in  New  York,  under  a 
statute  which  authorizes  the  inhabitants  of  two  or  more 
school  districts  to  consolidate  them  into  a  union  district, 
and  to  elect  trustees,  who,  with  their  successors,  are 
created  a  corporation,  and  intrusted  with  a  fund  to 
further  the  objects  contemplated,  it  has  been  held  that 
such  a  corporation  is  liable  for  injuries  resulting  from 
the  negligence  of  the  trustees  in  the  discharge  of  their 
duties,  6.  g.,  in  not  taking  reasonable  care  that  the  floor 
of  a  school  house  in  their  charge  was  in  a  fit  state  of 
repair."    It  is  obvious  that  the  character  of  such  an  in- 

sion  of  the  legislative  will."  s.  p.,  cal  and  surgical  servioes  as  they 
Peart  v.  Meeker,  45  La.  Ann.  421,  12  may  require,  and  pursuant  thereto 
8o.  490  [levee  commissioners].  undertakes  to  care  for  and  quaran- 
"  Bassett  v.  Fish,  75  N.  Y.  303,  tine  one  of  its  servants  afflicted  with 
rev'g  12  Hun,  200.  The  action  was  small-pox,  but  negligently  permits  his 
against  the  trustees  individually,  and  escape  whereby  he  communicates  the 
judgment  was  had  for  the  plaintiff;  disease  to  plaintiff  and  his  family, 
but  it  was  held,  on  appeal,  that  the  the  company  is  liable  for  the  dam- 
action  lay,  if  at  all,  against  the  cor-  ages  sustained  thereby.  It  cannot 
poration,  as  such ;  Folger,  J.,  saying:  avail  the  company  that  it  but  per- 
mit may  be  that  if  one  of  the  trus-  formed  a  public  duty  which  would 
tees  had  been  duly  charged  by  the  otherwise  have  devolved  on  the  city 
corpora;te  body,  as  its  agent  or  ser-  or  State,  neither  of  which  would 
vant,  distinct  from  his  relation  as  a  have  been  liable;  one  voluntarily  aa- 
corporator,  with  a  duty  and  respon-  Burning  the  discharge  of  a  public  duty 
sibility,  the  neglect  of  which  brought  does  not  thereby  become  entitled  to 
damage  to  another,  he  would  be  such  exemption.  Said  the  court: 
liable  as  a  private  person  therefor.  '  The  object  of  placing  Dickson  in  the 
But  it  is  not  seen  how  a  member  of  tent  and  supplying  a  nurse  and  guard 
a  corporate  body,  upon  which  body  for  him  was  not  alone  to  care  for  and 
a  duty  rests,  can  be  held  individually  provide  for  him,  but  also  to  protect 
liable  for  the  neglect  of  its  duty  by  the  public  against  infection  by  con- 
that  body.  There  is  no  duty  upon  tact,  and  when  the  railroad  company 
him  to  act  individually.  If  there  is  undertook  to  treat  Dickson  for  the 
neglect  to  exert  its  powers  or  all  its  disease  and  to  care  for  him  •  •  • 
means,  it  is  the  neglect  of  the  body  it  assumed  the  duty  of  using  ordi- 
and  not  of  the  individuals  compos-  nary  care  to  prevent  Dickson  from 
ing  it."  See  another  case  where  exposing  himself  in  delirium  •  •  • 
a  railway  company,  in  considera-  so  as  to  communicate  to  other  per- 
tion  of  a  hospital  fee  deducted  sons,  and  having  failed,  through  the 
from  the  wages  of  its  employees,  negligence  of  its  employees,  to  use 
agrees   to   furnish   them   such   medi-  such  care,  and  by  reason  of  its  neg- 


^43  INCOBPOBATED  PUBLIC  TBUSTBES.       [§  331 

-dependent  corporation  differs  widely  from  that  of  a  board 
of  education,  connected  with  municipal  government,  hav- 
ing no  treasury,  and  created  by  the  sovereign  authority 
of  the  State  to  exercise  a  purely  public  function  and 
agency.  Such  boards  enjoy  the  immunity  of  government 
agents.® 

§  330.  Trustees  not  liable  when  agents  only.  —  To 
render  the  trustees  of  a  public  work  liable  as  a  corporate 
body,  it  must  appear  not  only  that  the  legislature  in- 
tended to  constitute  them  a  corporation,  but  also  to  cast 
upon  them  the  burdens  incident  to  ownership  or  control. 
Where  the  ownership  is  vested  in  a  municipal  corpora- 
tion, by  whose  appointment  the  trustees  act,  they  them- 
selves owning  no  property,  and  holding  and  managing 
the  work  solely  for  the  benefit  of  the  municipality,  to 
which  they  are  accountable  for  all  receipts  therefrom,  the 
trustees  are  mere  representatives  and  agents;  conse- 
quently they  are  not  liable  for  the  negligence  of  their 
<>mployees  in  the  management  of  the  work.^® 

§  331.  Trustees  of  public  charities.  —  Corporate  trus- 
tees, instituted  for  the  purpose  of  extending  charitable 
relief  and  administering  funds  contributed  for  that  object 

ligenoe  Dickson  having  escaped  and  agents  of  the  two  cities,  and  not  the 

communicated  the  disease  to  the  ap-  legal  superiors  of  a  laborer  injured 

pellee's  family,  the  railroad  company  while   working   on   the   bridge,    and 

was    liable    for   the   damage    caused  the  doctrine  of  respondeat  superior 

thereby"    (Missouri,  etc.  Ry.  Co.  ▼.  did  not  apply    (Walsh  v.   Brooklyn 

Wood,  95  Tex.  223,  66  S.  W.  449,  93  Bridge  Trustees,  96  N.  Y.  427).    In 

Am.  St.  Rep.  834  (190S).  an  action  subsequently  brought  for 

'  Donovan  v.  Board  of  Education,  the  same  injury  against  the  cities  of 

«5N.  Y.  117;  Finch  V.  Board  of  Edu-  New  York  and   Brooklyn;    held,  on 

cation,   30   Ohio  St.   37.     See  ante,  demurrer,  that  plaintiff  was  entitled 

|§  296,  296.  to  recover   (Walsh  v.  New  York,  41 

*0n  an  interpretation  of  the  stat-  Hun,  299,  aff'd,  96  N.  Y.  426).     See 

utc  providing  for  the  appointment  of  Walsh  v.  New  York,  107  N.  Y.  220; 

trustees  of  the  New  York  and  Brook-  13  N.  E.  911;  Hannon  v.  Agnew,  96 

lyn   bridge,   it   was   held   that   they  N.  Y.  439;   Reid  v.  New  York,  139 

were      mere      representatives      and  Id.  534,  34  N.  E.  1102. 
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from  the  public  treasury  or  by  private  bounty,  without 
the  expectation  or  right  on  their  part  to  receive  com- 
pensation for  their  own  benefit,  having  no  capital  stock 
and  no  provision  for  making  dividends  or  profits,  are 
public  servants;  and  as  such,  having  exercised  due  care 
in  the  selection  of  their  agents,  are  not  liable  as  a  cor- 
poration for  the  negligence  of  such  agents  in  the  line  of 
their  employment,  resulting  in  an  injury  to  another. 
Their  funds  are  not  to  be  diminished  by  any  such  casual- 
ties, it  is  held,  unless  a  contrary  legislative  intention  can 
be  gathered  from  the  statute."    The  rule  will  not  apply, 

^McDonald  v.  Massachusetts  Gen-  sionary  Soc.,  6  N.  Y.  Misc.  281,  26 

eral  Hospital,  120  Mass.  432.    In  that  N.  Y.  Supp.  868).    The  leading  Eng- 

case    plaintiff    was    brought   to    de-  lish  case  is  Heriot's  Hospital  v.  Ross, 

fendant's  hospital  with  a  fractured  12   CI.   &   Fin.   507,  where   plaintiff 

limb,  and  he  offered  to  prove  on  the  sought  to  recover  damages  for   the 

trial    that   the   fractured   bone    was  refusal  of  the  trustees  of  the  hospital 

not  properly  set,  by  reason  either  of  (founded   for   the   maintenance   and 

the  incompetency  and  negligence  of  education  of  poor  fatherless  boys)  to 

a  house  pupil  who  attended  him,  or  admit  the   plaintiff   to   its   benefits, 

of  the  negligence  of  the  atttending  The   court  below   held   the   plaintiff 

surgeon.     The  defendant  was  a  pub-  eligible,  and  the  action  well  brought, 

lie,  charitable  institution,  organized  But  the  House  of  Lords,  on  appeal, 

under  the  statute,  and  deriving  its  held  that  the  action  would  not  lie. 

funds   from    legislative   grants,    and  Lord  Campbell   said:    "It  seems  to 

donations  and  bequests  from  private  be  thought  that  if  charity  trustees 

persons.     Held,   that  the   offer  was  are  guilty  of  a  breach  of  trust,  the 

properly  refused,  and  a  direction  of  a  persons  damnified  have  a  right  to  be 

verdict  for  defendant  was  not  error,  indemnified  out  of  the  trust  fluids. 

8.  p.,  Downes  v.  Harper  Hospital,  101  This  is  contrary  to  all  reason,  justice 

Mich.   555,   60  N.  W.  42;    William-  and    common    sense.      The    trustees 

son  v.  Louisville  Reform  School,  95  would   in   that  case   be    indemnified 

Ky.   251,   24  S.  W.   1065.     In   New  against  the  consequences  of  their  own 

York,  the  doctrine  has  been  applied  misconduct,   and   the   real   object  of 

to  the  case  of  a  religious  corporation  the  charity  would  be   defeated.     If 

organized  under  a  statute  providing  there   has  been  a  wrong  committed 

that  it  shall  not  be  lawful  to  divert  by    the    charity    trustees    ♦     •     • 

the  property  to  any  purpose  except  damages   are   to   be   paid   from   the 

the   support  of  an  object  connected  pocket  of  the  wrongdoer,  not  from 

with    the    denomination    to    which  a  trust  fund."     The   Heriot's   Hos- 

such  corporation  shall  belong.    Held,  pital  case  was  relied  upon,  however, 

it  was  not  liable  for  the  negligence,  in    Boyd    v.    Insurance    Patrol,    11? 

of  an  employee,  where  due  care  was  Pa.    St.    269,    where    the    defendant 

used  in  his  selection    (Haas  v.  Mis-  was  a  corporation  whose  object,  de- 
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of  course,  to  a  private  corporation  exercising  a  public 
function,  or  engaged  in  a  work  of  charity,  if  its  opera- 
tions are  carried  on  for  the  private  gain  of  its  members. 

clared  by  its  charter,  wu  to  "pro-  100  Fed.  294,  47  C.  C.  A.  122.  Kail- 
tect  and  save  life  aad  property  in  roads  and  other  corporations  regu- 
or  contiguous  to  burning  buildings,  larly  employing  physicians  and  sur- 
and  to  remove  and  take  charge  of  geons  to  attend  sick  and  injured  em- 
such  property  or  any  part  thereof,  ployees  have  generally  been  held  lia- 
when  necessary."  A  fire  occurring,  ble  only  for  the  exercise  of  reason- 
officers  of  the  Patrol,  in  order  to  able  care  in  their  selection  (Eighmy 
protect  the  property  from  injury  ▼.  Union  Pac.  Ry.  Co.,  93  Iowa,  538, 
by  water,  spread  tarpaulins  upon  61  N.  W.  1056,  27  L.  R.  A.  296 
the  upper  floor  of  the  building;  (1895);  Chicago,  etc.  Ky.  Co.  v. 
coming  a  few  days  afterwards  to  Howard,  45  Neb.  B70t,  63  N.  W.  872 
remove  the  tarpaulins,  one  of  the  (1895);  Richardson  v.  Carbon  Hill 
officers  threw  them  from  the  upper  Coal  Co.,  6  Wash.  52,  32  Pac.  1012, 
story  to  the  sidewalk,  and  a  passer-  20  L.  R.  A.  338,  10  Wash.  648,  39 
by  was  struck  and  killed.  Held,  Pac.  95  (1895).  Charitable  corpora 
that  such  a  corporation,  in  order  tions  have  been  held  not  liable  for 
to  establish  i-ts  exemption  from  the  the  negligence  of  their  agents  and 
general  rule  of  a  master's  liability  servants  because  exercising  public 
for  the  negligence  of  a  servant,  must  powers  in  Benton  v.  Trustees  of  Bos- 
show  (the  charter  being  silent  on  the  ton  City  Hospital,  140  Mass.  13,  1 
subject)  that  it  was,  in  fact,  con-  N.  E.  836,  54  Am.  Rep.  436  (1885) ; 
ducted  as  a  public  charity;  that  its  Maia's  Admr.  v.  Eastern  State  Hos- 
servicea  were  gratuitously  rendered  pital,  97  Va.  607,  34  S.  E.  617,  47 
to  the  public  for  the  public  good;  L.  R.  A.  577  (189&).  When  not  so 
and  that  the  charter  alone  was  in-  exempt  (Chapin  v.  Young  Men's 
adequate  for  that  purpose.  Having  Christian  Ass'n,  165  Mass.  280,  42 
failed  to  do  so,  a  dismissal  of  the  N.  E.  1130  (1896).  Property  of 
complaint  on  the  ground  of  such  charitable  trust  cannot  be  sold  under 
exemption  was  error.  Heams  y.  execution  on  judgment  for  damages 
Waterbury  Hospital*  66  Conn.  98,  on  account  of  negligence  of  agents  or 
33  Atl.  595,  31  L.  Ri.  A.  224;  servants  (Fordyoe  v.  Woman's  Li* 
Downes  v.  Harper  Hospital,  101  brary  Ass'n,  79  Ark.  550,  96  S.  W. 
Mich.  555,  60  X.  W.  42,  46  Am.  St.  155^  7  L.  R.  A.  (X.  S.)  485  (1906). 
Rep.  427,  25  L.  R.  A.  602  (1894);  Recovery  cannot  be  had  against 
Pepke  V.  Grace  Hospital,  90  X.  W.  charitable  associations  unless  for 
(Mich.)  278  (1902);  Collins  v.  New  want  of  due  care  in  selection  of 
York  Post  Graduate  Medical  School,  physician  (Plant  System  Relief,  etc. 
59  N.  Y.  App.  Div.  63,  69  N.  Y.  Dept.  v.  Dickerson,  118  Ga.  647,  45 
Supp.  106;  Philadelphia  Fire  Ins.  S.  E.  483  (1903).  Held,  that  uni- 
Patrol  V.  Boyd,  120  Pa.  St  624,  15  versity  is  a  charitable  institution 
Atl.  553,  6  Am.  St.  Rep.  745,  1  notwithstanding  students  pay  tuition, 
L.  R.  A.  417  (1888) ;  Powers  v.  and  is  exempt  from  liability  for  neg- 
Massachnsetts  Homeopathic  Hospi-  ligence  of  its  servants  (Parks  v. 
tal,   101   Fed.   896    (1899),  aflTd,  in  Northwestern    Universitv,    218    HI. 
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It  is  not  the  object  alone  of  a  corporation  which  makes  it 
charitable  within  the  meaning  of  the  rule ;  it  is  the  mode 


381,  75  X.  E.  901   (1905).    Hospital  a  girl  16  years  old  against  her  will 
maintained  in  connection  with  uni-  and  that  of  her  parents   (Gallon  v. 
versity  for  clinical  purposes,  though  House  of  Good  Shepherd,  158  Mich, 
receiving  free  patients  yet  requiring  261,   122   N.   W.   631,   24   L.   R.   A. 
payment  from  those  ahle  to  make  it,  (N.  S.)   286   (1909) ;  Noble  v.  Hos- 
is  not  such  a  charity  as  is  exempt  pital,  112  App.  Div.  663,  98  N.  Y.. 
from  claims  for  negligence  caused  by  Supp.    605.      Compare   Gartland    ▼. 
its  servants  (University  of  Louisville  Zoological    Society,    135    App.    Div. 
V.  Hammock,  127  Ky,  564,  106  8.  W.  163,   120  N.  Y.  Supp.  24).     Relief 
219^  32  Ky.  L.  Rep.  431,  14  L.  R.  A.  department  of  railway  held  such  a 
(N.  S.)  784  (1907).    Where  a  rail-  charity  as  is  exempt  from  claims  for 
way  hospital  is  organized  as  an  in-  damages  for  the  negligence  or  mal- 
dependent    corporation,    its    officers  practice  of  surgeons  and  attendants- 
being  also  officers  of  the  railway  com-  where  there  is  no  evidence  of  negli- 
pany,  and  is  sustained  by  mtmicipal  gence  in  their  selection   (Harden  v. 
contributions  from  employees  though  Atlantic,  etc.  Ry.  Co.,  152  N.  C.  318, 
not  conducted  for  profit,  it  is  held  67  S.  E.  971  (1907).    A  corporation 
that  it  is  liable  for  want  of  care  in  admitting    everyone    irrespective    of^ 
the  selection  of  competent  physicians,  ability  to  pay,  held  such  a  public^ 
etc.      (Illinois,     etc.     Ry.     Co.     v.  charity  as  is  exempt  under  the  rule- 
Buchanan,  126  Ky.  288,  103  S.  W.  (Gable  v.  Sisters  of  St.  Frances,  227 
272,  31  Ky.  L.  Rep.  722,  11  L.  R.  A.  Pa.  254,  75  Atl.  1087   (1910) ;  dam- 
(X.  S.)  711  (1901).    Such  charitable  ages  for  negligence  of  officer  or  ser- 
institutions  are  not  liable  where  they  vant  cannot  be  recovered  where  the- 
have  caused  due  care  in  the  selection  entire  property  consists  of  a  fund 
of  employees    (Farrigan  ▼.   Pevear,  placed   in   trust   by   the   donor    for^ 
193  Mass.  147,  78  N.  E.  855,  7  L.  R.  charitable  purposes  (Abston  v.  Wal- 
A.   (N.  S.)  481   (1906).    Held,  that  don  Academy,  118  Tenn.  24,  102  S. 
home  where  working  girls  are  fur-  W.  351,  11  L.  R.  A.    (N.  S.)    117&' 
nished  with  living  at  actual  cost  and  (1907) ;   charitable  association  held 
attendance  by  physician  free,  is  such  not  liable  for  negligence  of  servants, 
a  public  charity  as  is  exempt  under  where  it  hae  not  been  guilty  of  negli- 
the     rule     (Thornton    v.     Franklin  gence  in  their  selection   (Gitzho£feiL 
Square  House,  200  Maes.  465,  86  N.  v.   Sisters,  etc.  Hospital,   32   Utah* 
E.  909    (1900).     Religious  corpora-  46,  88  Pac.  6»1,  8  L.  R.  A.  (X.  S.) 
tion  administering  charitable   trust  1161   (1907);  national  home  for  dis- 
held  liable;  for  supposed  ground  of  abled  volunteer  soldiers  is  a  chari- 
distinction   and   peculiar  reasonings  table  institution  used  by  the  govern* 
reference    must    be    made    to    the  ment  as  an  agency  in  the  discharge 
opinion  of  the  court  (Ostrando  and  of  its  functions  and  is  not  liable  for 
Blair,   J.    J.,   dissenting)    Bruce   v.  damages  for  the  wrongful  acts  of  its. 
Cent.  M.  E.  Church,  147  Mich.  230,  officers   and   servants    (Lyle   v.   Na- 
110  N.  W.  951    (1907).     Institution  tional    Home,    etc,    1.70    Fed.    84^ 
held  liable  for  wrongfully  detaining  (1909). 
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in  which  that  object  is  sought  to  be  attained  as  well  as. 
the  purpose  for  which  it  is  pursued." 

'  Per  Clark,  J.,  Boyd  v.  Insurance  and  that  no  person  had,  individuaUy, 

Patrol,  supra;  Newcomb  v.   Boston  a  right  to  demand  admission,   and 

Protective  Dep't,  151  Mass.  215,  24  that  the  trustees  were  to  determine 

N.  £.  39.     But  the  facts  that  the  who  were    to   be   received,   did   not 

corporation,    by   its    rules,   required  render  it  the  less  a  public  charily 

patients  to  pay  for  their  board  ac-  (McDonald  v.  Mass.  Gen.  Hospital, 

cording  to   their  circumstances  and  supra;  Gooch  v.  Asso.  for  Relief  ol. 

the    accommodation    they    received.  Aged  Females,  109  Mass.  558). 
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HIGHWAYS. 


I  332.    Highways  are  public  works.    §  340a. 

333.  What  are  highways,  within 

the  rule.  341. 

334.  When  liability  in  respect  to 

highway  attaches.  342. 

334a.  Obligation  dependent  on  ju-        343. 
risdiction  of  structure. 

335.  Liability    pending    construe-        344. 

tion  of  way.  345. 

336.  When  obligation  ceases. 

337.  No  common-law  duty  to  re-        346. 

pair  highways. 

338.  [Omitted.]  347. 
338a.  Statutory  liability  for  defec-        348. 

tive  ways. 

339.  Implied    liability   for   defec-        349. 

tive  ways.  350. 

340.  Liability  of  road  officers. 

[848] 


Liability  of  road  officerSy 
continued. 

Contract  obligations  to  re- 
repair. 

[Consolidated  with   §   359.] 

Obligation  of  abutting  own- 
ers as  to  highway. 

[Omitted.] 

Joint  and  several  liability 
for  defective  way. 

Defects  in  way  concurring 
with  other  causes. 

[Omitted.] 

Duty  to  rebuild  destroyed 
highway. 

[Consolidated  with  §  356.] 

W^hat  are  "defects"  under 
statutes. 
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§  351. 

Defects   in  margin  of  way. 

§  367. 

Ground  of  liability  for  de- 

352. 

When  whole  width  must  be 

fective  highways. 

passable. 

368. 

Actual  notice  of  defect. 

353. 

Sidewalks  and  street  oroes- 

369. 

When  notice  will  be  implied. 

ings. 

370. 

Who  may  maintain  action. 

354. 

Overhanging  roofs,  awnings. 

371. 

Damage  must  be  special. 

trees,  etc. 

372. 

[Omitted.] 

355. 

Objects  on  highways   likely 

373. 

Notice  of  injury  preliminary 

t9  frighten  horses. 

to  action. 

356. 

Duty  to  guard  and  light  de- 

374. 

Defences. 

fective  way. 

375. 

Contributory  negligence. 

357. 

[consolidated  with  §   350.] 

376. 

Traveler's  knowledge  of  de- 

358. 

Authorized  interference  with 

fect 

highway. 

377. 

Care  required  in  traveling  at 

350. 

Liability  of  licensee  of  use 

night. 

of  street. 

378. 

Defect  in  traveler's  carriage. 

360. 

[Consolidated  with  §  360.] 

harness  or  horses. 

361. 

Obstructions      incident      to 

370. 

Unskillful  or  improper  driv- 

building operations. 

ing. 

362. 

Obstruction       incident       to 

380. 

Negligent   stowing    and   «z* 

traffic 

cessive  weight  of  load. 

363. 

Obstructions    from    natural 

381. 

[Omitted.] 

causes. 

382. 

[Consolidated.] 

364. 

[Consolidated  with  §  363.] 

383. 

[Consolidated.] 

365. 

Individual       liability       for 

384. 

Action    over    against    third 

wrongful  obstructions. 

person. 

366. 

[Consolidated.] 

§  332.  Highways  are  public  works.  —  Highways  are 
pubUc  works  for  the  use  of  the  pubhc  at  large,  not  merely 
for  the  residents  of  the  particular  locality  in  which  they 
lie/  and  hence  are  subject  to  the  paramount  control  of 


*  streets  belong  to  the  general  pub- 
lie,  not  merely  to  the  local  public  of 
the  city  in  which  they  lie  (O'Con- 
nor V.  Pittsburgh,  18  Pa.  St.  187; 
People  V.  Kerr,  27  N.  Y.  188;  Kane 
T.  N.  Y.  Elevated  R.  Co.,  126  Id.  164, 
26  N.  E.  278 ;  Egerer  v.  N.  Y.  Central 
R.  Co.,  130  N.  Y.  108,  20  N.  E.  05; 
Thomas  v.  Brooklyn,  58  Iowa,  438) 
••  The  title  of  the  city  of  New  York 
in  the  tideway  and  the  submerged 
lands  of  the  Hudson  river  granted 
under  the  Dongan  and  Montgomerie 
charteTB  and  Acts  of  the  Legislature 

[Law  of  Neo.    Vol.  I  —  64] 


*  •  •  was  not  unqualified,  but 
was  and  is  held  subject  to  the  right 
of  the  public  to  the  use  of  the  river 
as  a  water  highway.  ♦  ♦  •  The 
title  of  the  city  of  New  York  in  and 
to  the  lands  within  its  public  streets 
is  held  in  trust  for  the  public  use. 

*  *  •  The  general  public  has  a 
right  of  passage  over  the  places 
where  land  highways  and  navigable 
waters  meet,  and,  when  a  wharf  or 
bulkhead  is  built  at  the  end  of  a 
land  highway  and  into  the  adjacent 
waters,  the  highway  is  by  operation 
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the  State,*  which  may  determine,  by  statute,  subject  to 
constitutional  limitations,  when  and  where,  on  what  plan,' 
at  what  cost,  and  at  whose  charge,^  they  shall  be  built, 
and  the  uses  to  which  they  may  be  put.'  Their  construc- 
tion and  subsequent  maintenance  in  repair  so  as  to  be 
reasonably  safe  for  travel  are  usually  delegated  by  the 
State  to  local  government  agencies,  such  as  cities,  towns, 
counties,  road  districts,  or  particular  municipal  officers, 

of  law  extended  by  the  length  of  the  ( Ind. )  482  ( 1907 ) ;  may  provide  for 

added     structure"      (Knickerbocker  asBessment  of  cost  on  adjacent  pn^ 

Ice  Co.  y.  Forty-second  Street,  etc.  erty  benefited  (St.  Benedict's  Abbey 

Ferry  Ry.   Co.,    176  N.   Y.   408,   68  v.   Marion  County,   93   Pac.    (Ore.) 

N.  E.  864  ( 1903 ) .    "A  city's  relation  231. 

to  its  streets  and  alleys  is  that  of  a       * "  The  streets  of  a  city  are  not  the 

trustee   for   the  use   and  benefit  of  private  property  of  the  corporation 

the  public"   (Healy  v.  Deering,  231  in  such  a  sense  that  the  legislature 

111.  423,  83  N.  E.  226,  121  Am.  St.  cannot,  so  far  as  regards   the  cor- 

Hep.  331   (1907).  poration,  authorize  the  same  to  be 

'Perry   v.    New   Orleans,    etc.    R.  used    for    any    public    purpose    for 

Co.,   55   Ala  .413,  and   cases   cited,  which  it  may  seem  fit"  (per  Dillon, 

infra.     See  Dillon,  Municipal  Corp.,  C.  J.,  Clinton  v.  Cedar  Rapids,  etc. 

§  656  et  seq.    Held  by  the  State  in  R.  Co.,  24  Iowa,  455).    "  There  is  no 

trust  for  the  people   (City  of  Roch-  substantial  difference  between  streets 

ester  v.  Gray,  117  N.  Y.  Supp.  1091,  in  which  the  legal  title  is  in  private 

133  App.  Div.  852,  rev'g  112  N,  Y.  individuals,  and  those   in  which  it 

Supp.    774,    60    Misc.    591     (1909);  is  in  the  public,  as  to  the  rights  of 

State  y.  Mayo,   75  Atl.    (Me.)    295  the  public  therein"  (Barney  v.  Keo- 

(1909);    with   permanent  authority  kuk,  94  U.  S.  324).     s.  p.,  Storm- 

( Norfolk,  etc.  Ry.  Co.  v.  Board,  etc.  feltz  v.  Manor  Turnpike  Co.,  13  Pa. 

Carroll    Co.,    65    S.    E.    (Va.)    531  St.  555;  Plant  y.  Long  Island  R.  Co.» 

(1900).  10  Barb.  26).     The  legislature  may 

'Litchfield   y.    Vernon,   41    N.   Y.  legalize  that  which  would  otherwise 

123 ;  Matter  of  Sackett  Street,  74  Id.  be  a  nuisance.    That  which  the  legis- 

95;    Tifft    y.    Buffalo,    82    Id.    204;  lature     constitutionally     (Leigh     v. 

Thomas  y.  Leland,  24  Wend.  65  [an  Westervelt,  2  Duer,  618)  authorizes, 

extreme  case] ;   Harmon  v.  Gephart,  as  the  erection  of  a  dam  on  a  navi- 

90  N.  E.  (Ind.)  899,  rev'g  89  N.  E.  gable  river   (Harris  v.  Thompson,  9 

877  (1910) ;  Moore  v.  Bible,  90  N.  £.  Barb.   350),  or  building  a  railroad 

(Ind.)   892   (1910).  (People  v.  Kerr,  27  N.  Y.   188)   or 

^  State  V.  Williams,  68  Conn.  131,  sewer    (Brooks  v.   Boston,   19  Pick. 

and  cases  in  last  note.     Legislature  174)   in  a  public  street,  cannot  be  a 

may  provide  for  taxing  districts  for  nuisance  per  ae.    Regulation  of  motor 

maintainanoe     without     regard     to  vehicles  on  public  highways  within 

county  boundaries    (State  v.   Board  the  police  power  of  the  State  (Ayres 

of  Com'rs  of  Marion  Co.,  82  N.  E.  v.  City  of  Chicago,  239  III.  237,  87 
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under  statutes  which  either  impose  on  them  mandatory 
duties  in  respect  thereto,  or  else  confer  powers  of  control 
from  which  a  duty  to  use  ordinary  care  to  make  them  safe 
for  travel  will  be  implied.  Any  breach  of  such  duty,  ex- 
press or  implied,  whether  by  nonfeasance  or  misfeasance, 
is  a  public  offense,  for  which  the  officer  or  corporation 
owing  it  is  primarily  answerable  to  the  State  by  criminal 
indictment.*  It  is  likewise  a  criminal  offence,  punishable 
by  indictment,  for  a  third  person  to  encumber  or  obstruct 
a  highway  without  authority.^  The  extent  to  which  such 
public  offences  —  chargeable  either  to  municipalities, 
their  officers,  or  to  individuals  —  will  sustain  a  private 

K.  £.  1073  (1900) ;  Sapp  y.  Hunter,  Hart  y.  Albany,  9  Wend.  671  [canal 

134  Ma   App.   685>  115   S.   W.  463  boat  permanently  stationed  in  canal 

(1900).  baein];  State  y.  Layerack,  34  N.  J. 

*Rex  y.  Stonghton,  2  Saund.  158;  Law,  201  [holding  unauthorized  mar- 
Commonwealth  y.  Newbury4>ort,  ipo  ket  in  street].  The  unauthorized 
Mass.  120;  Commonwealth  y.  Deer-  construction  of  a  railroad  across  a 
field,  6  Allen,  449;  State  y.  Gorham,  highway  is  an  indictable  offence 
37  Me.  451;  State  y.  Yarrell,  12  (Commonwealth  y.  Nashua,  etc.  R. 
Ired.  130;  State  y.  Murfreesboro,  11  Co.,  2  Gray,  54;  Commonwealth  y. 
Humph.  217;  Chattanooga  y.  State,  5  Vermoni;  etc.  R.  Co.,  4  Id.  22;  C^m- 
Sneed,  578 ;  Gommonwealt  hy.  Hop-  monwealth  y.  Old  Colony,  etc.  R.  Co., 
kinsyille,  7  B.  Mon.  38;  State  y.  14  Id.  93;  Commonwealth  y.  Erie, 
Sbinkle,  40  Iowa,  131.  etc.  R.  Co.,  27  Pa.  St  339).     8.  p., 

*It  is  an  indictable  offence  for  Washington  Natural  Gas  Co.  y. 
t  timber  merchant  to  cut  logs  in  the  Wilkinson  (Penn.),  2  Atl.  338; 
street  adjoining  his  lumber  yard;  Dayis  y.  New  York,  14  N.  Y.  506, 
though  he  should  not  be  able  other-  524).  May  be  prosecuted  either  at 
wise  to  get  them  into  his  premises,  common  law  or  under  statutes  ( Com- 
er to  carry  on  his  business  there,  monwealth  y.  Reals,  119  S.  W.  (Ky.) 
"  He  18  not  to  eke  out  the  incon-  813  ( 1909) ;  one  cannot  be  prosecuted 
venienoe  of  his  own  premises  by  takt  for  rendering  highway  dangerous  by 
ing  in  the  public  highway  into  his  making  an  excavation  200  feet  dis- 
timber  yard;  and  if  the  street  be  tant  from  roadway  (People  y.  Ecker- 
narrow,  he  must  remoye  to  a  more  son,  117  N.  Y.  Supp.  418,  133  App. 
commodions  situation  to  carry  on  Div.  220  ( 1909) ;  such  prosecution 
his  business"  (per  Ld.  Ellenborough,  will  lie  for  obstruction  pending 
Hex  y.  Jones,  3  Camp.  229) .  Nearly  appeal  of  land  owner  from  award 
the  same  language  is  used  in  People  (State  y.  Fuller,  105  Me.  571,  75 
V.  Cunningham,  1  Den.  529.  8.  P.,  Atl.  315  (190O);  in  criminal  prose- 
Commonwealth  y.  Milliman,  13  Serg.  cution  where  dedication  is  claimed  it 
k  R.  403  [constable  making  sales  must  be  made  out  beyond  a  reason- 
under    execution    in    a    highway];  able  doubt  (State  y.  Hood,  143  Mo. 
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action  for  damages  suffered  thereby,  forms  the  subject  of 
this  chapter.  The  general  rule  governing  the  liability  of 
local  government  agencies  for  neglect  of  duty  in  the  cour 
struction  and  maintenance  of  their  public  works  is  stated 
and  illustrated  in  the  chapter  on  Municipal  Corporations.' 

§  333.  What  are  highways,  within  the  rule.  — The 

term  * '  highway  '  *  is  generic,  inclusive  of  all  public  ways, 
and  means  a  public  road  which  every  person  has  a  right 
to  use  for  passage  and  traffic*  The  term  will,  therefore, 
include  streets  in  cities,^®  footways  or  sidewalks,"  tum- 

App.   313,    126   S.   W.   992    (1910);  ware,  etc.  Canal  Co.,  134  N.  Y.  397, 

Davis  V.   Pickerell,    139   Iowa,   186,  31  N.  E.  887 ;  Pittsburgh,  etc.  R.  Co. 

117  N.  W.  276  (1908).  v.  Commonwealth,  104  Pa.  St.  683; 

''Chapter  XII,  ante,  Stackpole   v.    Healy,    16   Mass.   33; 

*  Per     Cooley,    J.,    Macomber    v.  Commonwealth  y.  Wilkinson^  16  Pick. 

Nichols,  34  Mich.  212.     In  Holdane  175 ;  Washington  Ice  Co.  v.  Lay,  103 

V.  Cold  Spring,  23  Barb.  102,  aff'd,  Indi  48,  2  N.  E.  222;  State  v.  Proc- 

21  N.  Y.  474,  held,  notwithstanding  tor,  90  Mo.  334).     "A  way  open  to 

a  dictum  to  the  contrary  in  Wiggins  all  the  people ''    ( Elliott  on  Roads 

y.  Tallmadge,  11  Barb.  457,  that  it  and  Streets,  §  1,  where  this  section 

was  essential  to  a  public  right  or  of  this  work  is  referred  to), 

public  use  of  a  road  that  it  should  "Drake  y.  Hudson  Riyer  R.  Co.,  7 

be  a  thoroughfare,  or  open  at  both  Barb.  508 ;  Brace  y.  N.  Y.  Central  R. 

ends.     In    People    v.    Kingman,    24  Co.,  27  N.  Y.  269,  271 ;  State  y.  Wil- 

N.  Y.  559,  the  whole  question  was  kinson,  3  Vt.  48(K 

reviewed  by  Denio,  J.,  with  the  con-  "Providence  y.  Clapp,  17  How.  U. 

elusion  that  it  is  not  essential  to  a  S.    161;    McSherry  y.   Canandaigua, 

highway,  either  at  common  law  or  129  N.  Y.  612,  29  N.  E.  612;  Pom- 

under    the    statute    of    New    York,  frey   v.    Saratoga,    104   N.   Y.   459; 

that    it    be    a    thoroughfare.     This  Drake    v.    Lowell,     13    Mete.    292; 

principle   was   adopted   in    Peckham  Hixon  y.  Lowell,  13  Gray,  59;   Bos- 

V.  Lebanon,  39  Conn.  235.    See  State  ton,  etc.  R.  Co.  v.  Boston^  140  Mass. 

y.    Frazer,   28   Ind.    196;    Schatz   v.  87;    Tyler  y.   Sturdy,   106  Id.   196; 

Pfiel,    56    Wis.    429.      This    is    un-  Hall  v.  Manchester,  40  N.  H.  410; 

doubtedly   the    English    doctrine   on  Manchester   y.    Hartford,    30    Conn, 

the  subject   (see  Bateman  y.  Bluck,  118;  Young  v.  Waterville,  39  Minn. 

14   Eng.  Law  &  Eq.   69,   21    L.   J.  196,  39  N.  W.  97;  Houfe  v.  Fulton, 

(N.  S.)  406).    The  mode  of  its  crea-  34  Wis.  608;  James  y.  Portage,  48  Id. 

tion,    whether    by    prescription,    by  375^  5  N.  W.  31;  Cronin  v.  Delavan, 

dedication,    or    under    the    right    of  60  Wis.  677,  7  N.  W.  249;  Taber  v. 

eminent  domain,  does  not,  in  general,  Grafmiller,    lOO   Ind.   206;    State  v. 

determine    the    right   of   the    public  Berdetta,  73  Id.  185;  Debolt  y.  Car- 

therein     (People    v.    Loehfelm,    102  penter,  31  Id.  355;   Bloomington  v. 

K  Y.  1,  5  N.  E.  783;  Cohoes  v.  Dela-  Bay,    42    111.    603;    Hinunelman   y. 
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pikes,  plank-roads  and  bridges.  These  different  kinds  of 
highways  are  only  distinguished  from  each  other  by  the 
mode  of  their  use,  the  material  employed  in  their  con- 
struction, or  by  the  manner  in  which  the  expense  of  their 
construction  and  maintenance  is  defrayed.  So  rail- 
roads,** street  railroads,"  canals,"  ferries,"  and  navi- 
gable rivers  "  have  been  declared  to  be  public  highways. 
The  public  have  likewise  a  right  to  travel  on  the  ice  cover- 

Satterlee,  60  Cal.  ^9.     A  foot  path  a  county  is  not  a  highway  within 

across  uninclosed  commons,  held  not  the   meaning  of   a   statute   making 

a  sidewalk    (Goodin  v.  Des  Moines,  counties   liable  for  damages  caused 

55  Iowa,  671).  Whether  a  sidewalk  by  defects  in  "a  highway"  (Chick 
is  a  pari  of  the  highway,  repairable  v.  Newbury  County,  27  S.  C.  419,  3 
by  the  public,  is  a  question  for  the  S.  E.  787;  New  York  y.  Starin,  106 
jury  (Weare  v.  Fitchburg,  110  Mass.  N.  Y.  1,  12  N.  E.  631;  Warner  v. 
334;  People  v.  Meyer,  26  Misc.  117,  Ford  Lumber  Co.,  123  Ky.  103,  93 

56  N.  Y.  Supp.  1007;  Martinovich  v.  8.  W.  660,  29  Ky.  L.  Rep.  637,  12 
Wooley,   128  Cal.   141,  60  Pac.   760  L.  R.  A.  (N.  8.)  667  (1906). 
(1900);    Frankfort  y.   Coleman,   19       ''Georgetown  y.  Alexandria  Canal 
Tnd.  App.  368,  49  N.  E.  474,  66  Am.  Co.,    12   Pet.  91 ;    Wilson  y.   Black- 
St.  Rep.  412  (1898).  bird  Oeek  Co.,  2  Id.  246;   Hart  y. 

''See  Beekman  y.  Saratoga,  etc.  R.  Hill,  1  Whart.  136;  Morgan  y.  King, 

Co.,  3  Paige,  46,  74;  Rex  y.  Seyem,  36  N.  Y.  464;   Varick  y.   Smith,  9 

etc.    R.    Co.,    2    Bam.    &   Ad.    646;  Paige,  647;  Scott  y.  Wilson,  3  N.  H. 

Cherokee  Nation  y.  Southern  Kansas  321;    Moor  y.  Veazie,  32  Me.  343; 

Ry.  Co.,  136  U.  S.  641,  10  Sup.  Ct  Treat  y.  Lord,  42  Id.  562;  Memphis 

965,  34  L.  Ed.  296.  y.   Qyerton,   3   Yerg.   389;    Hogg   y. 

"  State  ▼.  Hartford  St.  Ry.  Co.,  76  Zanesyille  Canal  Co.,  6  Ohio,  410; 

Conn.  174,  56  Atl.  606  ( 19(^).  Lorman  y.  Benson,  8  Mich.  18;  Moore 

^A  canal  basin,  for  the  lading  and  y.  Sanborne,  2  Id.  619;  McManus  y. 

unlading    of    boats,    is    a    highway  Carmichael,   3   Iowa,    1;    Rhodes  y. 

(Hart  T.  Albany,  3  Paige,  213;  Bar-  Otis,  33  Ala.  578;  Stuart  y.  Clark,  2 

nett  y.  Johnson,  16  N.  J.  Eq.  481).  Swan,    9;    Dalrymple    y.    Mead,    I 

The  towing  path  of  a  canal  is  a  high-  Grant,  197 ;  Post  y.  Munn,  4  N.  J. 

way  for  the  purpose  for  which  it  was  Law,  61.     What  use  of  the  stream 

eonstmeted   (per  Bay  ley,  J.,  Rex  y.  makes  it  a  public  highway  is  one  of 

Seyem,  eta  R.  Co.,  2  Bam.  ft  Ad.  fact  for  the  jury  (Oliye  y.  State,  86 

646,  648).     See  §  403,  post.    In  re  Ala.  88,  5  So.  663).    It  does  not  fol- 

Boras,  155  N.  Y.  23,  49  N.  E.  246  low,  from  a  river  being  a  highway, 

(1898).  that  land  appropriated  from  its  bed 

*8ee.  Peter  y.  Kendall,  6  Bam.  ft  must  remain  a  highway  (Wetmore  y. 

O.  703;  Gamer  y.  Green,  8  Ala.  96;  Atl.  Lead  Co.,  37  Barb.  70;  Forest  v. 

Pomeroy   y.    Donaldson,    6   Mo.    36;  Cleveland,  121  Fed.  810,  58  C.  C.  A. 

Cohen  y.  Hume,  1  McCord,  439.     In  194  (1903). 
Soath  Carolina,  a  ferry  operated  by 
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ing  a  public  river;  and  one  who  cuts  holes  therein,  near 
a  waterway  which  has  been  used  for  twenty  years,  is 
liable  in  damages  to  a  traveler  injured  thereby."  But 
the  public  have,  at  conunon  law,  no  right  of  way  along  the 
margin  of  navigable  rivers,  except  as  acquired  by  express 
grant,"  or  prescription.  Public  piers,^*  or  landing 
places,^®  public  squares,  parks,*^  etc.,  are  within  the  legal 
definition  and  subject  to  the  principles  and  rules  appli- 
cable to  highways. 

§  334.  When  liability  in  respect  to  highway  attaches. 
—  No  obUgation  to  maintain  a  particular  highway  at- 
taches until  it  is  shown  to  have  been  established  by  regu- 
lar legal  proceedings,^*  or  by  user  and  acquiescence  for  a 

^  French  v.  Camp,  18  Me.  433.  The  repassing,  and  is  common  to  all  the 

doctrine  that  a  traveler  on  a  city  people,  it  is  a  highway,  whether  it  is 

street  may  rely  on  the  assumption  called  a  road,  street  or  public  square" 

that  the  streets  are  kept  safe,  is  not  (per  Prentiss,  C.  J.,  in  State  y.  Wil- 

applicable  to  a  skater  on  a  water  kinson,   2  Vt.   480).     See   State  v. 

highway, .  as  against  one  having  the  Atkinson,  24  Id.  459 ;  Commonwealth 

right  to  cut  ice  therefrom   (Sickles  v.  Fisk,  8  Mete.  238;  Commonwealth 

▼.  N.  J.  loe  Co.,  163  N.  Y.  83,  rev*g  v.  Bowman,  3  Pa.  St.  203;   Water- 

80  Hun,  213).  town  v.  Cowen^  4  Paige,  510. 

*•  Ball  V.  Herbert,  3  T.  R.  253 ;  Led-        "Page    v.    Weathersfield,    13    Vt 

yard  v.  Ten  Eyck,  36  Barb.  102.    It  424;    Vermont   v.   Leicester,   33   Id. 

is  otherwise  by  the  civil  law   (Just.  663;  Todd  v.  Rome,  2  Me.  65;  Hay- 

Inst.  L.  2,  tit.  1,  §  4),  adopted  by  the  wood  v.  Charlestown,  43  N.  H.  61; 

Louisiana  Code    (Whitman  v.  Mus-  Commonwealth  v.  Low,  3  Pick.  408; 

kegon   Lifting,   etc.    Co.,    152   Mich.  Conmionwealth    v.    Newbury,    2    Id. 

646,    116   N.   W.   614,   20   L.   R.   A.  61;    Commonwealth  v.   Charlestown. 

(N.   S.)    »84    (1008).     It   is  other-  1  Id.  180.     A  town  is  not  liable  for 

wise  as  to  the  seashore  below  high  defects  in  a  foot-way  lying  out  of  the 

water    mark,    except    where     prior  highway    limits,    though    used     by 

rights    have   been   acquired    (Rhode  reason    of    its    neglect   to    repair    a 

Island  Motor  Co.  v.  Providence,  66  bridge,  with  the  consent  of  the  land 

Atl.  (R.  I.)   696  (1903).  owner,    if   not   opened   according   to 

**  Wendell  v.  Baxter,  12  Gray,  494.  statute,  or  dedicated  to  and  accepted 

See  Radway  v.  Briggs,  37  N.  Y.  256 ;  by  the  town    ( Hyde  v.  Jamaica,  27 

People  V.  Lambier,  5  Den.  9.  Vt.   443;    Sampson  v.   Goochland,   5 

"Fowler   v.   Mott,    19   Barb.   204.  Gratt.    241).      Compare    Potter    v. 

Contra,  Duffy  v.  New  Orleans,  49  La.  Castleton,  53  Vt.  435 ;  Henderson  v. 

Ami.  114,  21  So.  179   (1897).  Davis,  106  N.  C.  88,  11  S.  E.  573.  See 

« Mayor  v.  Sheffield,  4  Wall.  189.  Cross  v.  State,  147  Ala.  125,  41  So. 

''If  a  way  is  used  for  passing  and  875    (1906);    Southern   Ry.    Co.   v. 
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sufficient  period,*'  or  by  deduction  and  acceptance,"  and 

Coombs,  124  Ga.  1004,  53  S.  E.  608  on  a  highway  had.  erected  a  building 
(1906) ;  Chicago  v.  Borden,  190  111.  or  solid  wall  standing  back  from  the 
430,  00  N.  £.  915  (1901).  highway  and  that  the  strip  between 
"As  to  what  is  a  sufficient  period  such  building  or  wall  and  the  high- 
of  user,  the  rule  is  not  uniform  in  way  had  been  used  by  the  public  for 
the  different  states.  Immemorial  more  than  twenty  years,  was  held 
usage  has  always  been  held  to  be  not  conclusive  evidence  that  the  strip 
proof  of  the  existence  of  a  highway  has  become  a  part  of  the  highway 
(Commonwealth  v.  Low,  3  Pick.  408;  (Fall  River  Works  v.  Fall  River,  110 
Jones  V.  Andover,  9  Id.  146;  Ward  Mass.  428).  As  to  highways  becom- 
v.  Folly,  5  N.  J.  Law,  482;  Hampson  ing  such  by  prescription,  see  Stock- 
V.  Taylor,  15  R.  I.  83,  8  Atl.  331,  23  well  v.  Fitchburg,  110  Mass.  305.  In 
Id.  732),  and,  as  a  general  rule,  the  Pennsylvania,  fifteen  years'  aoquies- 
uae  of  a  road  for  twenty  years  or  cenoe  in  abutting  owner's  changing 
more  is  evidence,  in  most  of  the  street  grade  will  bind  city  (Jones  v. 
states,  of  its  being  a  public  highway  Westerhausen,  131  Pa.  St.  62,  18 
(Matter  of  Bridge,  100  N.  Y.  642,  Atl.  1072).  In  Kansas,  the  mere  use 
3  N.  £.  679;  Hull  v.  Richmond,  2  of  vacant  land  by  individuals  as  a 
Woodb.  A.  M.  337 ;  Smith  v.  Northum-  road,  for  more  than  fifteen  years, 
berland,  36  N.  H.  38 ;  Hall  v.  Man-  does  not  constitute  a  highway  ( State 
Chester,  39  Id.  295;  dliadwick  v.  Me-  v.  Horn,  35  Kans.  717;  Cross  v.  State, 
Causland,  47  Me.  342;  Williams  v.  supra;  Barnes  v.  Doreck,  7  Cal.  App. 
Cummington,  18  Pick.  312).  Twenty  220,  487,  94  Pac.  779  (1908) ;  John- 
years'  user  is  conclusive  in  Wiscon-  son  v.  State,  1  Ga.  App.  195,  58  S.  E. 
sin  (Lemon  v.  Hayden,  13  Wis.  159;  265  (1907) ;  Chicago  v.  Borden, 
Wyman  v.  State,  Id.  663);  but  it  supra;  Whitstone  v.  Hill,  130  la. 
must  be  adverse  (State  v.  Joyce,  19  637,  105  N.  W.  193  (1906) ;  Meade 
Wis.  90).  In  Vermont  and  Illinois,  v.  Topeka,  75  Kans.  61,  88  Pac.  574 
a  less  period  seems  sufficient  (Whit-  (1907) ;  Riley  v.  Buchanan,  116  Ky. 
ney  v.  Essex,  42  Vt.  520;  see  Cham-  625,  76  S.  W.  527,  25  Ky.  L.  Rep. 
paign  V.  Patterson,  50  111.  62).  In  863,  63  L.  R.  A.  642  (1903);  Clark 
New  York,  twelve  years'  user  has  v.  Hull,  184  Mass.  164,  68  N.  E.  60 
been  held  prima  facie  evidence  that  (1903);  Longworth  v.  Sedevic,  165 
the  highway  open  by  authority  Mo.  221,  65  S.  W.  260  ( 1901 ) ;  Heil- 
(Colden  v,  Thurber,  2  Johns.  424).  bron  v.  St.  Louis,  etc.  Ry.  Co.,  113 
In  Maine,  ten  years'  user  is  not  suffi-  S.  W.  (Tex.  App.)  6l0i,  679  (1909) ; 
cient  to  oblige  a  town  to  keep  it  in  State  v.  Rixie,  50  Wash.  676,  97  Pac. 
repair  (Estes  v.  Troy,  5  Me.  368),  804  (1908);  State  v.  Lloyd,  133  Wis. 
though  twenty  years'  user  is  (Todd  468,  113  N.  W.  964  (1907) ;  Downend 
T.  Rome,  2  Me.  55;  Southerland  v.  v.  City  of  Kansas  City,  156  Mo.  60, 
Jackson,  30  Id.  462).  In  Massachu-  56  S.  W.  902,  51  L.  R.  A.  170  ( 1900), 
setts,  the  fact  that  the  owner  of  land  (mere  use  as  street  by  the  public,  and 


••As  to  what  constitutes  a  valid  U.  S.  716;  Cook  v.  Harris,  61  N.  Y. 
dedication,  and  a  sufficient  accept-  448;  Spier  v.  New  Utrecht,  121  Id. 
ance,  see  Morgan  V.  Railroad  Co.,  96    420,   24   N.   E.   692;    Wilder   v.   St. 
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has  been  actually  opened  for  public  use.**  It  character  as 
a  public  highway,  when  collaterally  raised,  as  in  an  action 
for  its  negligent  maintenance,  is  sufficiently  shown,  so  as 

the  public  oonvenience  thereof,  do  not  40  S.  E.  37  ( 1901 ) ;  Curran  v.  City 

impose  on  the  city  the  obligation  to  of  St.  Joseph,  143  Mo.  App.  618,  12S 

keep  it  in  repair  in  the  absence  of  S.  W.  203  ( 1910) ;  Ackerman  v.  City 

act  by  the  city  showing  the  exercise  of  Williamsport,  227  Pa.  591,  76  Atl. 

of  jurisdiction);   Conner  v.  City  of  421    (1910);    Ottolengui  v.   City  of 

Nevada,  188  Mo.  148,  86  S.  W.  256,  Seattle,     109     Pac.      (Wash.)      206 

107  Am.  St.  Rep.  314   (1905),   (but  (1910),  (but  the  city  under  no  such 

that  it  had  been  graded,  ditched  and  obligation  with   respect  to  a  street 

sidewalked  by  the  city,  is  sufficient) ;  platted   by  real  estate   agents   over 

City  of  Toledo  v.   Fuller,   27   Ohio  private  property,  though  within  its 

Cir.   Ct.  Kep.   729    (1905);    City  of  limito). 
Winchester  v.   Carroll,  99  Va.   727, 


Paul,  12  Minn.  192;  Downer  v.  St.  to   such   dedication    (Rozell   v.    An- 

Paul,  etc.  R.  Co.,  23  Id.  271;   Red-  drews,  103  N.  Y.  150,  8  N.  E.  613; 

wood    Cemetery   v.    Bandy,    93    Ind.  Murphy  v.  Brooklyn,  118  N.  Y.  576, 

246;  Indianapolis  v.  Kingsbury,  101  23  N.  E.  887).     To  the  same  effect. 

Id.  201;   Tucker  v.  Conrad,   103  Id.  Harding  v.    Hale,    61    III.    192.     In 

349,  2  N.  E.  803;  Fisk  v.  Havana,  88  Donahue  v.  State,  112  N.  Y.  142,  19 

111.  208;  State  v.  Welpton,  34  Iowa,  N.   E.  419,  the  state  constructed   a 

144;    Edenville   v.    Chicago,   etc.   R.  feeder    on    its    land    for    a    canal, 

Co.,  77  Id.  69,  41  N.  W.  568;  Gambfe  covered  with  timbers  and  several  feet 

V.  St.  Louis,  12  Mo.  617;  Elizabeth-  of  earth.     Its  surface  was  used  by 

town,  etc.  R.  Co.  v.  Combs,  10  Bush,  the  public  as  a  highway  for  more 

382;    Denver   v.    Clements,    3    O)lo.  than   twenty   years,   but   was   never 

484;  Lamar  County  v.  Clements,  49  laid  out  as  a  street.     Held,  no  legal 

Tex.   347;    Indianapolis  v.  McClure,  dedication  to  the  public  could  be  in- 

2  Ind.   147;   Milwaukee  v.  Davis,  6  f erred    by    prescription.      Cross    v. 

Wis.  377.     The  mere  removal  of  a  State,   supra;   SouUiem  Ry.   Co.   v. 

fence  by  the  owner  of  land  so  as  to  Coombs,  supra;  Chicago  v.  Borden, 

leave  it  open,  does  not  operate  as  a  supra;    Johnson    v.    State,    supra/ 

dedication  of  the  land  as  a  highway;  Heilbron  v.  St.  Louis,  etc  Ry.  Co., 

an  intent  so  to  dedicate  and  accepts  supra, 
ance  by  the  public  are  both  essential 


"Hutson  V.  New  York,  5  Sandf.  222).     See  cases  cited  in  note  27, 

289,  302.     See  Southerland  v.  Jack-  infra;   Hunter   v.   Weston,   111   Mo. 

son,  30  Me.  462,  per  Wells,  J.     Any  176,  119  S.  W.  (Tex.)   1098  (1900) ; 

question  as  to  the  utility  of  the  road  Conner   v.    City   of   Nevada,   supra; 

is  not  to  be  regarded    (Washington  City  of  Mayfield  v.  Hughley,  122  S. 

Ice  Co.  V.  Lay,  103  Ind.  48,  2  N.  E.  W.   (Ky.)   838   (1910). 
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to  shift  the  burden  of  proof,^*  by  the  facts  that  it  has 

been  opened,  and  the  public  permitted  or  invited  to  use 
it  for  travel/^  though  the  work  is  only  partially  finished.^* 

"*  Logan  y.  People  (Ind.),  6  N.  E.  the  jury  oould  properly  find  that  the 

475.    Where  a  town  has  taken  charge  street,    for    its    whole    width,    was 

of  a  public  way,  and  regulated  it  in  legally  one  of  the  streets  of  the  vil- 

the  same  manner  as  other  highways,  lage   (Pomfrey  v.  Saratoga  Springs, 

it  cannot,  when  sued  for  defects  in  104  N.  Y.  459,  11  N.  £.  43;  Cook  v. 

the    way,    defend    by    alleging    an  Harris,    61    N.    Y.    448;    People    v. 

original  want  of  authority  to  estab-  Loehfelm,  102  Id.  1).     Adoption  by 

lish  the  way  as  a  highway,  or  the  ordinance  is  not  essential   (Seymour 

want  of  statutory  formalities  in  lay-  v.  Salamanca,  137  N.  Y.  364,  33  N. 

ingitout  (Mayor  y.  Sheffield,  4  Wall.  E.  304;  Walker  y.  Pt.  Pleasant,  49 

189;  Houfe  y.  Fulton,  34  Wis.  608;  Mo.   App.  244),  unless   required  by 

Stark   y.   Lancaster,   57    N.   H.    88;  statute     (Imperial    y.     Wright,    34 

Haywood  y.  Charlestown,  43  Id.  61;  Neb.  732,  52  N.  W.  374).    A  statu; 

State    y.     Raymond,    27    Id.     388;  tory    requirement   that    eyery    dedi- 

Aurora   y.    Colshire,    55    Ind.    484;  cated  street  shall  be  accepted  by  an 

Aston  y.  Kewton,   134  Mass.   507).  ordinance  passed  for  such  purpose, 

A  failure  to  haye  the  road  recorded,  does  not  forbid   the   assumption  of 

if  it  has  actually  been  dedicated  and  control,   without  the   acceptance   by 

accepted  by  the  public  user,  is  im-  ordinance    (Byerly   y.   Anamoso,   79 

material   (Driggs  y.  Phillips,  103  N.  Iowa,  204,  44  N.  W.  359). 

Y.  77,  8  N.  E.  514).     The  duty  of  "lyory   y.    Deerpark,    116    N.    Y. 

keeping  a  public  street  in  a  safe  con-  476,  22  K.  E.  1060;  Schafer  y.  New 

dition  does  not  in  the  least  depend  York,  12  N.  Y.  App.  Diy.  384;  Brad- 

upon  how  the  street  became  a  public  bury  y.  Benton,  69  Me.  194;  Kling^ 

highway    (Phelps    y.    Mankato,    23  y.  Kansas  City,  27  Mo.  App.  231; 

Minn.    276).     Where    a   street   had  Gamett  y.  Slater,  56  Id.  207;  Waxa- 

been  open  to  its  full  width  for  forty  hachie  y.  Connor   (Tex.  Ciy.  App.), 

yi>ar8,  was  extensiyely  used  by  the  35  S.  W.  692.     An  indictment,  and 

public;   the  sidewalk  had  been  laid  conyiction  thereon,   against  a  town 

cut    and    used    during    all    of   that  for  the  non-repair  of  a  highway  is 

time;    water   mains   had   been   laid  yery  strong,   if  not  conclusiye,  eyi- 

through  the  street;   and  curbstones  dence  that  such  a  highway  has  been 

had  been  placed  along  the  sidewalks  adopted  by  the  town    (Blodgett  y. 

at  the  expense  of  the  yillage.    Held,  Royalton,   14  Vt.  288).     Putting  a 


"  Seymour  y.  Salamanca,  137  N.  Menier  y.  -  St.  Louis,  29  Wash.  6, 
Y.  364,  33  N.  E.  304;  Schafer  y.  New  69  Pac.  365  (1902).  But  the  city 
York,  12  N.  Y.  App.  Diy.  384,  and  is  not  liable  where  the  street  is  out- 
cases  cited  under  next  section.  It  is  lying,  wholly  unimproyed,  undergo- 
sufficient  that  the  street  should  haye  ing  repair,  and  no  invitation  to  its 
been  opened  for  public  use,  though  use  has  been  extended  to  the  public 
unimproyed  (Newport  News  y.  Scott,  (MeXish  y.  Peekskill,  22  N.  Y.  App.. 
103  Va.  794,  50  S.  E.  266    (1905) ;  Div.  631,  48  N.  Y.  Supp.  210. 
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Where  the  facts  that  a  town  has  paid  for  a  road  or 
bridge,"  or  has  repaired  it  from  time  to  time,'®  are  relied 
on  to  show  its  public  character  and  the  town's  responsi- 
bility therefor,  it  is  competent  to  show  that  the  repairs 
were  begun  and  continued  under  a  mistaken  beUef  that 
it  was  the  town's  duty  to  do  so,'^  or  that,  at  the  time  the 

highway  in  the  rate  bills,  expending  laid  a  plank  walk,  the  city  is  liable 

money  thereon  and  shutting  up  the  for    a    defect    in    the    plank    walk 

old    road,    are    proofs    of    adoption  (Oliver  v.  Kansas  City,  69  Mo.  79). 

(Tower  v.  Rutland,  56  Vt.  28).     A  A  town  is  liable  for  injuries  from 

village  having  permitted  a  sidewalk,  a    defect    in    a    bridge    which    had 

imsafe    in    construction    and    built  formerly  been  a  toll  bridge,  but  had 

without  its  authority,  to  remain  for  been  permitted  to  remain  open  for  a 

a  year.     Held,  liable  for  its  unsafe  year  as  a  part  of  the  ordinary  line 

condition    (Saulsbury  v.   Ithaca,  94  of  travel    (Bradbury  y.  Benton,  69 

N.  Y.  27).     So  where  a  city  passed  Me.  194).    See  cases  cited  under  note 

an  ordinance  to  construct  a  sidewalk,  26,  supra, 
where  the  adjacent  land  owners  had 


**  Bliss  v.  Deerfield,  13  Pick.  102;  Wis.  377;   Champaign  v.  Patterson, 

Davis  V.  Jackson,  61  Mich.  630>  28  50  III.  62;  Springfield  Milling  Co.  v. 

N.  W.  526.  Lane  County,  5  Ore.  265;   Munn  v. 

**  Rex  V.  Leake,  5  Bam.  &  Ad.  469,  Pittsburgh,  40  Pa.  St.  364  [case  of  a 

482;    Triese  v.   St.   Paul,  36  Minn,  sewer];  Kennedy  v.  Cumberland,  65 

526,    32   N.   W.   857;    Greenberg   v.  Md.    514,    9    Atl.    234;    Wallace    v. 

Kingston,   67   Hun,   653,   22   N.   Y.  Evans,  43  Kans.  500,  23  Pac.  596. 

Supp.    511;    Goshen  v.   Myers,    119  In    Maine    and    Massachusetts    the 

Ind.  196,  21  N.  E.  657;   Phillips  v.  statute  provides  that  a  town  which 

Huntington,  35  W.  Va.  406,  14  S.  E.  has  made  repairs  upon  a  highway  at 

17.     Resolution  of  common  council,  any  time  within  six  years,   cannot 

after  the  accident,  directing  the  re-  be  heard  to  deny  the  location  thereof, 

moval  of  the  alleged  defect   (Sewell  in  an  action  against  it  for  injuries 

V.  Cohoes,  75  N.  Y.  45)   or  repairs,  caused  by  its  non- repair, 
without      resolution      (CHapper      v.       "^Rex    v.    Edmonton,    1    Mood,    ft 

Waterford,  62  Hun,   170,   16  N.  Y.  R.  24.     So  it  may  be  shown  that  a 

Supp.  640),  are  competent  to  show  road  once  used  has  since  been  aban- 

control.     To  same  effect,  Brennan  v.  doned    (Bills  v.  Kaukauna,  94  Wis. 

St.  Louis,  92  Mo.  482,  2  S.  W.  481;  310,  68  N.  W.  992  (1896) ;  but  such 

Folsom    V.    Underbill,    36   Vt.    580;  showing  will   not   relieve   from   lia- 

Whitney    v.     Essex,     42     Id.     520;  bility  if  it  is  still  apparently  open 

Hayden    v.    Attleborough,    7    Gray,  to  the  public  (Ibid;  Dunn  &  Lallande 

338;   Kellogg  v.  Northampton,  8  Id.  Bros.  v.  Gunn,  149  Ala.  583,  42  So. 

504;    Commonwealth   v.    Petersham,  686   (1906).     Unless  reasonable  pre- 

4  Pick.   119;   Codner  v.  Bradford,  3  cautions  are  taken  to  warn  travelers 

Pinney,  250;  Milwaukee  v.  Davis,  6  in  such  cases  liability  still  continues 
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repairs  were  made,  the  duty  of  making  them  was  owing 
exclusively  by  another  town  or  a  private  person.**  It  is 
no  excuse  for  permitting  an  obstruction  to  remain  in  a 
street,  that  the  obstruction  existed  before  the  street  came 
under  the  control  of  the  defendant."  Whether  there 
has  been  a  common-law  dedication  and  adoption'*  of  a 
liighway,  or  whether  any  part  of  it  has  been  opened  or, 
closed"*  to  the  public  are  generally  questions  for  the 
jury.  In  western  cities,  streets  are  often  laid  out  for 
future  rather  than  for  present  use;  and  the  courts  of 

to  those  without  notioe  (Neal  v.  placed  in  a  street  by  a  water  corn- 
Town  of  Marion,  129  N.  C.  345,  40  pany  prior  to  the  city's  incorpora- 
S.  E.  116  (1901);  Bills  v.  Kau-  tion;  city  liable] ;  Mead  v.  Derby,  40 
kauna,  supra.  Conn.    205    [town    liable    for    road, 

"The  fact  that  a  village  has  occa-  though  lying  within  a  chartered 
sionally  made  slight  repairs  upon  a  borough] ;  City  of  Frankfort  v.  Cole- 
bridge  which  the  iaum  is  bound  to  man,  19  Ind.  App.  368,  49^  N.  E.  474, 
maintain,  will  not  relieve  the  town  65  Am.  St.  Rep.  412  (1888),  (where 
from  liability  ( Spearbracker  v.  Lar-  an  existing  highway  has  been  brought 
rabee,  64  Wis.  673,  25  N.  W.  555).  within  the  city  limits  by  annexation 
As  to  duty  of  town  with  respect  to  the  city  is  bound  to  maintain  it  in 
an  abandoned  turnpike,  see  Reed  v.  a  reasonably  safe  condition) ;  City 
Cornwall,  27  Conn.  48;  Bartcm  v.  of  Mayfield  v.  Hughley,  122  S.  W. 
Montpelier,  30  Vt.  650;  Bryant  v.  (Ky.)  838  (1909),  (in  an  action  for 
Biddeford,  39  Me.  193.  injury   caused  by   a   defective   side- 

"  Nelson  v.  Canisteo,  100  N.  Y.  89,  walk  it  is  no  defense  that  the  terri- 

2  N.  £.  473  [a  hatchway  projecting  tory  had  been  annexed  too  late  to  be 

over  a  sidewalk].     When  municipal  subject  to  taxation  for  that  year,  or 

boundaries    are    extended    so    as    to  that  the  taxes  were  insufficient,  when 

take  in  other  territory,  the  corporsr  there  was   authority  to  charge  the 

tion   is    under   the   same   obligation  repairs  against  abutting  owners), 

with   respect  to  the  streets  of  the  **  Flack  v.  Green  Island,  122  N.  Y. 

annexed   district   as  of  other   parts  107,  25  N.  E.  267;  Eastland  v.  Fogo, 

of   its   territory    (Richards   v.   New  58  Wis.  274,  16  N.  W.  632;  Ward  v. 

York,  48  N.  Y.  Super.  315;   Hanley  Farwell,    6    Colo.    66;    Harding    v. 

V.  Huntington,   37   W.  Va.   578,   16  Jasper,  14  Cal.  643.    Whether  a  pub- 

S.  £.   807;   Wabasha  R.  Co.  v.  De-  lie  highway,  which  has  become  such 

fiance,   10  Ohio  Cir.   Ct.   27).     The  by    user,    extended    outside    of    the 

city  continued  to  treat  as  a  highway  traveled  path,  is  for  the  jury  (Law- 

a  county  road  through  land  annexed  rence  v.  Mount  Vernon,  35  Me.  100). 

to  the  city.    Held,  a  public  highway,  •*a  Clapper  v.  Waterford,  62  Hun, 

although  never  formally  accepted  as  170,  16  N.  Y.  Supp.  640.    See  Pitten- 

Buch   (Steubenville  v.  King,  23  Ohio  ger  v.  Hamilton,  85  Wis.  356;  Det- 

Rt.  610).     B.  P.,  Scranton  v.  Catter-  wiler  v.  Lansing,  95  Mich.  484,  65 

8on,    94    Pa.    St    202    [water    plug  N.   W.   361,   55   Id.   423;    Hunter  v. 
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Missouri  have  held  that  all  a  city  is  bound  to  do,  in  such 
cases,  is  to  see  that,  as  the  streets  are  required  for  use, 
they  shall  be  placed  in  a  reasonably  safe  condition,*' 

§  334a.  Obligation  dependent  on  jurisdiction  of  stmc- 
ure.  —  The  fact  that  the  technical  fee  of  a  roadbed  is 
not  vested  in  the  municipality  within  which  it  lies,  in  no 
way  affects  the  corporation's  responsibility  for  de- 
fects therein,'*  or  its  right  to  prosecute  third  persons, 
civilly  and  criminally,  for  unlawfully  obstructing  the 
highway,"  provided  it  had  legal  control  and  jurisdiction 
of  the  structure  *•  at  the  time  of  the  injury ;  *•  though  ex- 

Weeton,  111  Mo.  176,  19  S.  W.  10©«;  derbilt,  26  N.  Y.  287;   O'Connor  ▼• 

Austin  V.  Rite,  72  Tex.  391,  9  S.  W.  Pitteburgh,  18  Pa.  St.  187;  State  ▼► 

884.  Atkinson,  24  Vt.  448;  State  v.  Mor- 

"Trite  V.  Kansas  City,  84  Mo.  632;  ris,  etc.  R.  Co.,  23  N.  J.  Law,  360; 

Bassett  y.   St.   Joseph,  53  Id.  290;  People    v.    Jackson,    7    Mich.    432; 

Brown  v.  Glasgow,  57  Id.  157;  Craig  Shawmut  v.  St.  Paul,  etc.  R.  Co.,  21 

V.  Sedalia,  63  Id.  417.  Minn.  502;  Columbus  y.  Jacques,  30 

**A  city  which  maintains  a  side-  6a.  506. 
walk    partly    on    the    highway    and       "A  city  is  not  answerable  for  a 

partly  on  abutting  land,  is  bound  to  defective    sidewalk,    outside    of    the- 

repair  both  parts  (Jewhurstv.  Syra-  limits  of  a  street,  and  not  built  by 

cuse,  108  N.  Y.  303,  15  N.  E.  409).  the  city,  nor  under  its  control  (Jew- 

s.  p..  Will  V.  Mendon  (Mich.),  66  N.  hurst  y.  Syracuse,  108  N.  Y.  303,  15 

W.  58;   Roodhouse  v.  Christian,  55  N.  E.  409).     See  cases  cited  under 

111.  App.  107.    The  fact  that  a  town  §  356,  post     Compare  Mansfield  y. 

bridge  over  a  street  is  on  the  right  of  Moore,   124  HI.   133,  16  N.  E.  246; 

way  of  a  railroad   company  whose  Chadron  v.  Glover,  43  Neb.  732,  62 

duty  it  is  to  keep  it  in  repair  will  N.  W.  62. 

not    relieve    the    town     (Fowler    v.       ''The    fact    that    after    defendant 

Strawberry   Hill,   74   Iowa,   644,   38  town's   commissioners    were    elected, 

N.  W.  521).    Generally  the  city  has  but  before  the  accident,  part  of  the 

but  an  easement  in  the  land  occupied  town  was  incorporated  into  a  city, 

by  its  streete.    Smith's  Modern  Law  does  not  render  the  city  liable  for  a 

of  Municipal  Corp.,  §  1277    (1903).  defective  highway   (Embler  v.  Wall- 

''A  town  has  such  an  interest  in  kill,  132  N.  Y.  222,  30  N.  E.  404). 
the  maintenance  of  its  bridges  as  will  See  Barton  v.  McDonald,  81  Cal.  265, 
sustain  a  recovery  by  it  for  their  22  Pac.  855.  City  of  Chicago  v.  Han- 
injury  or  destruction  (Bidelman  v.  non,  94  111.  App.  143  (1901),  (a  city 
State,  110  N.  Y.  232,  18  N.  E.  115;  is  not  responsible  for  the  condition 
Covington  v.  United  States,  etc.  R.  of  private  property  because  its  em- 
Co.,  8  N.  Y.  App.  Div.  223,  40  N.  Y.  ployees  were  accustomed  to  drive 
Supp.   313).     s.  p..  People  v.  Van-  over  it  to  reach  the  dumping  ground 
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elusive  control  is  not  essential.*®  Where  a  town  has  no 
control  of,  or  right  to  interfere  with,  a  structure,  e.  g.,  a 
canal  bridge  belonging  to  and  built  on  land  of  the  State, 
it  is  not  answerable  for  defects  therein,  though  used  by 
the  public  as  a  highway,  in  continuation  of  its  own  streets 
within  its  territorial  limits.  The  owner's  mere  acquies- 
cence in  such  public  use  of  the  structure  imposes  no  duty 
upon  the  town  to  remedy  a  structural  defect  therein.*^ 
Such  a  case  is  to  be  distinguished  from  one  where  the 
town  itself  actually  appropriates  a  strip  of  land  belong- 
ing  to  the  State  within  the  municipal  limits,  to  the  use  of 
a  public  street,  taking  charge  of  it,  regulating  and  pav- 
ing it.  It  cannot  excuse  itself  for  defects  therein  on  the 
plea  that  it  had  not  obtained  title  to  the  land  or  legally 
laid  it  out  as  a  street,**  or  that  it  did  not  build  the  way 
originally. 


A% 


for  garbage) ;   Downend  v.   City  of  a  formal  ordinance.    But  some  exer^ 

Kansas  City,  156  Mo.  160,  56  S.  W.  cise  of  jurisdiction  must  be  shown 

902,  51  L.  R.  A.  170  (1900),  (leaving  (Downend  v.  Kansas  (?ity,  156  Mo. 

an  opening  into  an  unaccepted  street  60,  56  S.  W.  902  ( 1900) ;  Sbafer  y. 

and  placing  a  light  there  do  net  con-  New  York,  154  N.  Y.  466,  48  N.  E. 

stitute  such  acts  of  jurisdiction  as  749    (1897);    City    of    Bessemer    y. 

will  render  the  city  liable).  Carroll,  45  So.   (Ala.)   419   (1908); 

^Caaes  cited  in  note  38,  supra,  Lipscomb   y.   City   of   Bessemer,   49 

«» Carpenter  y.  Cohoes,  81  N.  Y.  21 ;  So.  872    ( 1909) ;   Curran  y.  City  of 

Veeder  y.  Little  Falls,  100  Id.  343,  3  St.  Joseph,   143  Mo.  App.  618,   128 

K  E.  306.    The  public  use  that  will  S.  W.  203  (1910). 

constitute  such  user  as  will  render  ^Sewell  y.  Cohoes,  75  N.  Y.  45, 

the  city  liable  to  maintain  a  highway  distinguishing  Albany  v.   Cunliff,  2 

must  be   continued  for  such   length  Id.    165.     See,    to    the    same    effect, 

of  time  as  will  giye  rise  to  the  pre-  Schomer   y.   Rochester,    15   Abb.   N. 

sumption  of  a  grant,  and   it  must  Cas.  57;  Mayor  y.  Sheffield,  4  Wall, 

haye  been  adverse  and  under  a  claim  189. 

of  right ;  that  such  use  was  merely  *  Saulsbury  y.  Ithaca,  94  N.  Y.  27 ; 

permitted  or  tolerated  by  the  owner  Law  y.  Kingsley,  82  Hun,  76,  31  N.  Y. 

is  not  sufficient   (Randall  y.  Lowell,  Supp.  88;  Lambert  y.  Pembroke,  66 

156  Mass.  257,  30  N.E.  1020  (1892).  N.    H.    280,    23    Atl.    81;    Flora   y. 

But  where  the  city  actually  appro-  Naney,   136  111.   45,  26  N.   E.   645; 

priates  the  land  for  a  highway  and  (]!hicago    y.    Martin,    95    III.    241; 

inyites  its  use  by  the  public,  the  rule  Aurora  y.  Bitner,  100  Ind.  396;  Ful- 

does  not  apply;  the  city  is  estopped  ler   y.    Jackson,    82    Mich.    48<H    46 

in  such  case  to  deny  its  title,  though  N.  W.  721 ;  Face  y.  Ionia,  90  Mich, 

such  adoption  need  not  be  shown  by  104,  51  N.  W.  184;  Weber  y.  Creston, 


§   336]  HIGHWAYS.  862 

§  335.  Liability  pending  construction  of  way.  —  Re- 
sponsibility for  the  condition  of  a  highway  begins  the 
moment  the  way  is  actually  opened  for  public  travel,** 
though  the  time  allowed  by  statute  for  its  construction 
may  not  have  expired.**  It  is  the  opening  of  the  road  to 
the  public  use,  and  not  the  expiration  of  the  period  al- 
lowed for  its  completion,  which  determines  the  com- 
mencement of  any  liability  for  its  unsafe  condition. 
Hence  a  town  is  not  liable  for  a  defective  road,  even 
after  the  time  Hmited  for  its  completion,  provided  the 
public  was  notified,  by  barriers  or  other  sufficient  means, 
that  the  way  was  not  open  for  public  use.**  Where  the 
making  of  the  entire  road  is  a  condition  precedent  to  any 
part  of  it  becoming  a  highway,  reparable  by  the  public, 
no  liability  attaches  until  the  whole  road  is  completed; 
and  where  only  a  part  of  it  is  completed,  the  district  in 
which  such  completed  part  lies  is  not  liable  for  its  non- 
repair.*' 

§  336.  When  obligation  ceases.  —  The  obligation  of  a 
town  to  maintain  a  highway  in  repair  ceases  on  the  dis- 

75  la.  16,  39  N.  W.  126;  Shannon  v.  Bradbury  v.  Benton,  69  Id.  194.    Sec 

Tama  City,  74  la.  22,  36  N.  W.  776;  Bliss  v.  Deerfleld,  13  Pick.  102. 

Chapman  v.  Milton,  31  W.  Va.  384,  ^•Drury  v.  Worcester,  21  Pick.  44; 

7   S.   E.  22;    Hill  t.   Fond  du  Lac,  Lowell  y.  Moscow,   12  Me.  300. 

56  Wis.  242,  14  N.  W.  25;  McDon-  ^'Rex.  v.  Cumberworth,  3  Bam.  & 

aid   y.    Ashland,    78    Wis.    251,    47  Ad.  108.     In  Pennsylyania,  one  who 

N.  W.  434;  Kinney  y.  Tekemah,  30  obstructs  a  road  approyed  of  by  the 

Neb.  605,  46  N.  W.  835;   Young  y.  court,  though  only  partially  opened, 

Wateryille,  39  Minn.  196,  39  N.  W.  is  liable  to  the  penalty  under  the 

97 ;  Graham  y.  Albert  Lea,  48  Minn,  statute    ( Calder  y.  Chapman,   8  Piu 

201,   60   N.    W.    1108;    Rosedale   y.  St.  522).     In  New  York,  a  highway 

Gelding,  55  Kans.  167,  40  Pac.  284;  has   not  been   "opened  and  worked 

Topeka  y.  Sherwood,  39  Kans.  690,  within  six  years  from  the  time  of  its 

18  Pac.  933.    See  §  345,  post.  being  so  laid  out,"  within  the  mean- 

**  Nelson  y.  Caniateo,  100  N.  Y.  89,  ing  of  L.  1861,  ch.  311,  unless  it  has 

2  N.  E.  473;  Seymour  y.  Salamanca,  been   opened   oyer   its   entire   route, 

137  N.  Y.  364,  33  N.  E.  304;   8.  P.,  and  worked   sufficiently  to  be  pass- 

Sewell  V.  Cohoes,  75  N.  Y.  46;  Sauls-  able  for  public  travel    (Beckwith  y. 

burj'  V.  Ithaca,  94  Id.  27;  and  ca«*e8  Whalen,  70  N.  Y.  430).     But  when 

cited  in  notes  26  and  27,  §  334,  ante,  above  one-half  of  the  length  of  a  road, 

^Blaisdell  v.  Portland,  39  Me.  113;  as  laid  out,  was  opened  and  worked 
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continuance  of  the  road  as  a  highway,**  or  on  the  transfer 
of  the  road  to,  and  the  assumption  of  the  duty  of  its 
repair  by,  another,  under  a  lawful  authority,**  as  when  a 

80  as  to  be  passable  for  teams,  and  railroad  the  right  to  occupy  it  with 
was  placed  in  a  road  district,  and  its  tracks  and  declare  it  closed  ( Com- 
the  adjoining  owners  were  assessed  monwealth  v.  Illinois  Central  Ry. 
for  labor  thereon,  held,  a  highway,  Co.,  129  S.  W.  (Ky.)  96  (1910). 
though  the  other  half  had  never  But  where  a  portion  only  of  a  street 
been  opened  or  worked  (Vandemark  is  authorized  by  the  city  to  be  closed 
T.  Porter,  40  Hun,  397).  Compare  by  a  railroad  company  for  grading, 
Horey  v.  Haverstraw,  124  N.  Y.  273,  the  street  remains  a  public  way  and 
26  N.  E.  532.  the  city  is  liable  for  a  failure  to 
*And  this,  although  the  road,  af-  keep  it  in  a  reasonably  safe  condi- 
ter  its  discontinuance,  was  repaired  tion  for  travel  ( Torphy  v.  Fall  River, 
by  the  town  surveyor  (Tinker  v.  118  Mass.  310,  74  N.  E.  465  (1905). 
Russell,  14  Pick.  279;  and  see  State  'A  highway  once  established  does 
V.  Broyles,  1  Bailey,  Law,  135 ) .  No-  not  cease  to  be  such  until  it  has  been 
tice  of  discontinuing  a  road  need  discontinued  by  the  proper  authori- 
not  be  given  under  the  Vermont  ties;  the  occupation  of  it  by  an  in- 
statute  {Ew  parte  Bostwick,  1  Aik.  dividual  is  a  nuisance,  and  though 
216).  In  New  York,  highways  dis-  it  continues  twenty  years,  it  does  not 
used  for  six  years  cease  to  be  high-  give  him  title  (Driggs  v.  Phillips, 
wHys  (L.  1861,  ch.  311;  see  Amsbey  103  N.  Y.  77,  8  N.  E.  514);  but  if 
V.  Hinds,  46  Barb.  622;  Drake  v.  such  occupation  be  asquiesced  in  for 
Rogers,  3  Hill,  604).  The  statute  twenty  years,  it  will  create  such  a 
applies  to  a  street  in  a  village  (Ex-  presumption  of  abandonment  by 
eelsior  Brick  Co.  v.  Haverstraw,  142  the  public  authorities  as  may  estop 
N.  Y.  146,  36  N.  E.  819).  It  does  them  from  prosecuting  for  obstruct- 
not  follow  that  because  a  portion  of  ing  the  highway  (Hamilton  v.  State, 
that  which  was  originally  laid  out  106  Ind.  364,  7  N.  E.  9).  As  to  what 
as  a  continuous  highway  remains  will  operate  as  an  abandonment  of 
such  that  all  of  it  does.  If  a  part  highway,  see  Peoria  v.  Johnston,  56 
of  it  cease  to  be  traveled  and  used  HI.  45;  Qilbraith  v.  Littiech,  73  Id. 
for  a  period  of  six  years,  the  public  210;  Jeffersonville,  etc.  R.  Co.  ▼• 
in  the  meantime  using  some  other  O'Connor,  37  Ind.  95;  Davies  v. 
route,  such  part  is  no  longer  a  high-  Huebner,  45  la.  574;  Lathrop  v. 
way  (Horey  v.  Haverstraw,  124  N.  Y.  Central,  etc.  R.  Co.,  69  Id.  106.  As 
273,  26  N.  E.  532).  Where  a  hotel  to  what  will  not,  see  Hughes  v. 
had  encroached  seven  feet  on  a  street  Bingham,  135  N.  Y.  347,  32  N.  E. 
for  thirty  years,  the  city  will  be  con-  78 ;  State  v.  Culver,  65  Mo.  607 ; 
sidered  as  having  abandoned  the  ex-  Watkins  v.  Lynch,  71  Cal.  21,  11 
tension  of  the  street  beyond  the  ho-  Pac.  808;  McRose  v.  Bottyer,  81  Id. 
te],  or  at  least  that  portion  of  it  so  122,  22  Pac.  393;  Reilly  v.  Racine, 
occupied  fDeutsniann  v.  Kuntze,  125  61  Wis.  526,  8  N.  W.  417;  Law- 
N.  W.  (la.)  1007  (1910).  Under  renceburgh  v.  Wesler,  10  Ind.  App. 
general  authority  to  open,  close  and  153,  37  N.  E.  956.  A  town,  bound  to 
alter   streets   a   city   may   grant   a  keep  a  road  in  repair,  cannot  escape 
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plank-road  is  laid  upon  a  highway  by  a  private  corpora- 
tion, taking  toll.  The  town  in  which  it  lies  then  ceases  to 
be  responsible  for  its  defects.*^®  But  in  such  case,  the 
substitution  must  be  completed  before  the  liability  of  the 
town  ceases,  and,  in  the  meantime,  the  duty  of  maintain- 
ing the  highway  rests  upon  the  town."^  It  is  generally 
held  that  the  erection  of  a  municipality  within  a  town- 
ship or  county  ousts,  ipso  facto,  the  county  or  township 
officers  of  jurisdiction  over  existing  highways  within  the 
corporate  limits,  and  hence  terminates  its  responsibility 
therefor.*^ 

§  337.  No  common-law  duty  to  repair  highways.  —  At 
i^ommon  law,  no  action  would  lie  for  an  injury  caused  by 
the  non-repair  of  a  highway."    The  duty  of  constructing 

from  its  obligation  by  turning  over  "Ottawa  v.  Walker,  21  111.  605; 
the  control  of  the  road  to  other  local  Knowles  v.  Muscatine,  20  la.  248; 
authorities  ( Mechanicsburg  v.  Mere-  McCullom  v.  Blackhawk  County,  21 
dith,  54  111.  84).  The  fact  that  a  Id.  40»;  Baldwin  v.  Green,  10  Mol 
steam  or  street  railway  has  been  per-  410;  Pope  v.  Commissioners,  etc.,  12 
mitted  to  occupy  the  street,  or  even  Rich.  Law  (S.  C),  407;  State  ▼• 
agreed  to  keep  it  in  repair,  does  not  Jones,  18  Tex.  874;  and  cases  cited 
relieve  the  municipality  (Kansas  in  note  12,  §  334,  ante.  Compare 
City  V.  Orr,  62  Kans.  61,  61  Pac.  O'Kane  v.  Treat,  25  111.  458;  State  ▼. 
397  (1900);  Hyde  v.  Boston,  186  Mainey,  65  Ind.  404;  Sparling  ▼. 
Haas.  115,  71  N.  E.  118  (1904).  Dwenger,  60  Id.  72.     See  Frankfort 

"*  Davis  V.  Lamoille  Plank  Road  v.  Coleman,  19  Ind.  App.  368,  49 
Co.,  27  Vt.  602;  but  compare  Reed  N.  E.  474,  65  Am.  St.  Rep.  412 
V.   Cornwall,  27   Conn.  48.     County    (1898). 

commissioners  permitted  a  railroad  "Whitaker's  Smith  on  Negl.,  lOB, 
company  to  occupy  a  highway  for  and  cases  cited.  More  frequently  in 
thirty  years,  the  cuts  and  fills  in  England  than  this  country  the  bur- 
some  places  covering  the  entire  way,  den  of  repairing  a  highway  is  case 
and  the  authorities  exercised  no  su-  upon  a  particular  person  or  corporar 
pervision  over  it,  and  the  public  did  tion,  by  prescription  or  immemorial 
not  usually  travel  it.  Held,  that  a  usage  (Regina  v.  Birmingham,  etc 
finding  that  it  was  abandoned  as  a  R.  Co.,  3  Q.  B.  223;  Rex  v.  Ecclea- 
highway  was  justified,  and  the  com-  field,  1  Bam.  ft  Ad.  35d;  Rex  ▼. 
pany  should  maintain  the  fences  Hendon,  4  Bam.  ft  Ad.  628;  Rex 
(Louisville,  etc.  R.  Co.  v.  Shanklin,  v.  Yorkshire,  2  East,  253,  note). 
98  Ind.  573).  Where  the  lands  charged  are  occu- 

"  Barber  v.  Essex,  27  Vt.  62 ;  and  pied  by  a  person  not  the  owner,  such 
cases  cited  under  §  358,  post.  occupier  is  primarily  responsible  to 
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• 

and  maintaining  highways  is  cast  by  the  statute,  either 

expressly  or  by  necessary  implication,  upon  municipal  or 

Quo^i-municipal  corporations,  or  upon  public  officers,  or 

it  is  assumed  by  private  parties  as  a  condition  of  the 

grant  of  a  franchise,  such  as  turnpikes,  plank-roads,  etc. 

If  no  such  delay  is  expressly  or  impliedly  imposed  or      ^"^^i 

assumed,  there  is  no  liability  for  its  violation/^ 

the  public  for  the  repairs,  but  may  sponding  duty  arises  to  keep  the 
demand  reimbursement  from  the  street,  etc.,  within  the  city  limits  in 
owner  (Baker  ▼.  Greenfield,  3  Q.  B.  reasonably  safe  condition  for  travel 
148 )  •  In  Massachusetts,  a  town  may  ( Birmingham  ▼.  Gordon,  62  So.  ( Ala. ) 
become  liable  by  prescription  for  the  430  (1910) ;  Americus  ▼.  Johnson,  2 
repair  of  a  highway,  and  for  an  in-  Ga.  App.  378,  58  S.  E.  518  (1007) ; 
jury  resulting  to  a  traveler  from  a  Schwalk's  Admr.  v.  Louisville,  135 
failure  to  repair  (Stockwell  v.  Fitch-  Ky.  670,  122  8.  W.  860,  25  L..R.  A. 
buTg,  110  Mass.  305).  There  the  (N.  S.)  06  (1010);  Schaeffer  v. 
highway  had  been  re-located;  held,  Hardin,  140  Mo.  App.  13,  124  S.  W. 
that  the  time  in  which  to  create  lia-  569  (1910) ;  Schigley  v.  City  of 
bility  by  prescription  did  not  begin  Waseca,  106  Minn.  94,  118  N.  W. 
to  run  until  after  the  re-location  of  259,  19  L.  R.  A.  (N.  8.)  689  (1908) ; 
the  highway.  In  some  jurisdictions,  §  257  and  notes,  ante. 
in  the  absence  of  charter  or  other  "^Monk  v.  New  Utrecht,  104  N.  Y. 
statutory  provision,  the  exemption  is  657,  11  N.  E.  268;  People  v.  Super- 
placed  upon  the  ground  that  such  visors,  etc.,  93  N.  Y.  397 ;  Hill  v.  Su-' 
duties  are  governmental.  This  is  the  pervisors,  etc.,  12  Id.  62 ;  People  v. 
New  England  rule  and  has  been  fol-  Commissioners,  etc.,  7  Wend.  474; 
lowed  in  some  other  States  (Taylor  Riddle  v.  Proprietors  of  Locks,  eta, 
V.  Manson,  9  CaL  App.  382,  99  Pac.  7  Mass.  100;  Mower  v.  Leicester,  9 
410  (1909);  Huntington  v.  Calais,  Id.  247;  Hill  v.  Boston,  122  Id.  344; 
105  Me.  144,  73  Atl.  829  (1900);  Bigelow  v.  Randolph,  14  Gray,  641; 
Miller  y.  Detroit*  156  Mich.  630,  121  Chidsey  v.  Canton,  17  Conn.  475; 
N.  W.  490^  132  Am.  St  Rep.  537  Reed  v.  Belfast,  20  Me.  246 ;  Ball  v. 
(1909);  §  258  and  note,  ante).  In  Winchester,  32  N.  H.  435;  Eastman 
other  jurisdictions  the  liability  is  v.  Meredith,  36  Id.  295;  Noble  v. 
said  to  arise  from  the  corporate  char-  Richmond,  31  Gratt.  271;  Hull  v. 
acter  of  the  duty  (Goodrich  v.  Uni-  Richmond,  2  Woodb.  &  M.  337; 
versity  Place,  80  Neb.  774,  115  N.  W.  Commonwealth  v.  Hopkinsville,  7 
538  (1908) ;  Bedford  City  v.  Sitwell,  B.  Mon.  38;  Ckmimissioners  v.  Mar- 
110  Va.  296,  66  S.  E.  471  (1909).  tin,  4  Mich.  557;  Forth  Smith  v. 
See  Friedmann  v.  New  York,  63  Mis.  York,  52  Ark.  84,  12  S.  W.  157 ; 
310,  116  N.  Y.  Supp.  750,  and  McGrath  v.  Bloomer,  73  Wis.  29, 
§$  250,  257  and  notes,  ante.  But  40  N.  W.  586;  Wilson  v.  Jefferson 
the  general  rule  is  that  where  ezdu-  County  13  la.  181 ;  Chope  v.  Eureka, 
sive  jurisdiction  is  invested  by  char-  78  (M.  588,  21  Pac.  364;  and  cases 
ter  or  other  legislative  act,  a  corre-  cited  under  §§  8,  256,  281,  ante. 

[Law  of  Neo.    Vol.  I  —  561 
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§  338.  statutory  liability  for  defective  ways.  —  Stat- 
utes imposing  on  municipal  corporations  an  absolute  lia- 
bility exist  in  Maine,®*  where  recovery  may  be  had  for  an 
injury  through  **  any  defect  or  want  of  repair  ^*  of  any 
liighway ;  in  New  Hampshire,**  for  damages  by  reason  of 
* '  any  obstruction,  defect,  insufficiency  or  want  of  repair 
which  renders  the  highway  unsuitable  for  travel;  "  in 
Rhode  Island,"  for  injuries  to  any  person  by  reason  of 
neglect  to  keep  the  highway ' '  in  good  repair  ' '  and  * '  safe 
and  convenient;  '^  in  Connecticut,"  for  injuries  "  by 
means  of  a  defective  road  or  bridge ; ' '  in  Wisconsin,*^ 
for  any  damage  '*  by  reason  of  the  insufficiency  or  want 
of  repair  of  any  bridge,  sluice-way  or  road.*'  Similair 
provisions  were  contained  in  the  statute  of  Massachu- 


"  3  Rev.  SUt  1883,  ch.  18,  §  80.  '<  The  duty  of  towns  in  this  State  to 

No  town  is  liable  to  a  person  on  foot,  build  and  keep  in  repair  roads  with- 

for  injuries  on  account  of  snow  or  in  their  limits  has  long  been  estab- 

ice   on  any  sidewalk  or  cross-walk,  lished.    The  most  ancient  provincial 

nor  on  account  of  its  slippery  con-  statutes  on  the  subject  seem  rather 

dition   ( lb.,  §  83 ) .     The  liability  of  to  recognize  than  to  create  the  duty  ** 

the  town  depends  upon  its  officers  (Wheeler   ▼.    Troy,    20   N.    H.    78; 

having  had  twenty-four  hours'  actual  Hall  ▼.  City  of  Concord,  71  N.  H. 

notice  of  the  defect  or  want  of  repair  367,  62  Atl.  864,  68  L.  R.  A.  455 

causing  the  injury,  and  the  recovery  (1902). 

is  limited  to  $2,00a    In  case  of  death       "  Gen.  Laws,  1896,  tit.  10,  ch.  72^ 

resulting  from  injury,  "  such  sum  as  §  11.    See  McCloskey  v.  Moies  (R.  L) 

the   jury   may   deem   reasonable    as  33  Atl.  226. 

damages,"  may  be  recovered.    Liabil-       "  Gen.  Stat  1888,  §  267.    See  Hall 

ity  under   the   statute  will   not   be  v.  Norwalk,  ^5  Conn.  310,  32  Atl. 

extended  by  construction   (Brown  ▼.  4(X)i 

Skowhegan,  82  Me.  273,  19  Atl.  399) ;  "*  Rev.  Stat.  1878,  §  1339,  as 
Carleton  v.  Caribou,  88  Me.  461,  34  amended,  L.  1886,  ch.  464.  The  rem- 
Atl.  269  (1896);  Gurney  ▼.  Rock-  edy  will  not  be  extended  by  con- 
port,  93  Me.  360,  46  Atl.  310  (1899).  struction  (Smalley  ▼.  Appleton,  7& 
Defects  ( Hutch ings  ▼.  Inhabitants  of  Wis.  18,  43  N.  W.  826).  Defeeta 
Sullivan,  90  Me.  131,  37  Atl.  883  (Byington  v.  City  of  Merrill,  112 
(1897) ;  Buckv.Biddeford,82Me.433,  Wis.  211,  88  N.  W.  26  (1901) ;  Hay 
19  Atl.  912  (1890) ;  Jones  v.  Deering,  v.  City  of  Baraboo,  127  Wis.  1,  10i5 
94  Me.  166,  47  Atl.  140  (1900) ;  Hag-  N.  W.  664,  111  Am.  St.  Rep.  977,  3 
gerty  v.  Lewiston,  99  Me.  374,  50  Atl.  L.  R.  A.  (N.  S.)  84  (1905) ;  Radichel 
55   (1901).  V.  Village  of  Kendall,  121  Wis.  560,, 

"Pub.  Stat.,  1891,  ch.  76,  §§  1-6.  99  N.  W.  348   (1904). 
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setts  •^  until  1877,  and  in  that  of  Vermont  '^  until  1880. 
In  New  Jersey,**  townships  are  made  liable  for  **  any 
damage  ^'  happening  '*  by  means  of  the  insuflficiency  or 
want  of  repairs  "  of  their  respective  roads  and  bridges^ 
In  New  York,  every  town  is  declared  *  *  liable  for  all  dam- 
ages to  person  or  property  sustained  by  reason  of  any 
defect  in  its  highways  or  bridges,  existing  because  of  the 
neglect  of  any  commissioner  of  highways  of  such  town ; ' ' 
the  town  being  given  a  right  of  action  against  any  com- 
missioner for  the  amount  of  any  judgment  recovered 

■"By  the  statute  in  force  in  1877,  a  5  N.   E.  249;   Poet  t.  Boeton,   141 

town's   liability   for   a   defect   in   a  Mass.    189,  4  N.   E.  815;    Olson  v. 

highway  was  limited  to  cases  where  Worcester,  142  Mass.  &36,  8  N.  E. 

it  had  notice  of  the  particular  de>  441.    Defects  (Griffin  v.  Boston,  182 

feet,  or  such  defect  had  existed  for  Mass.   409,   65   N.   E.   811    (1903); 

twenty-four   hours   previous   to   the  Lynch  v.  Boston,  186  Mass.  148,  71 

accident    (Mass.  Gen.  Stat.,  ch.  44,  N.  E.  301  ( 1904 );  Downey  v.  Boston, 

§  22).    Under  the  statute  the  town's  184  Mass.  20,  67  N.  E.  638  (1903) ; 

liability    was    absolute,    if    the    de-  Jones  ▼.  City  of  Boston,  188  Mass. 

fects  had  existed  twenty-four  hours  63,  74  N.  E.  295   (1906);  Baker  ▼. 

(Monies   v.   Lynn,   124  Mass.    165).  City  of  Fall  River,  187  Mass.  53,  72 

The  present  statute  gives  a  right  of  N.  E.  336  (1904). 
action   for   an  injury  to  person  or       *^In  1880,  the  statute  of  Vermont 

property  "  through  a  defect  or  want  which   imposed  a  liability,  was  re- 

of  repair,  or  of  sufficient  railing  in  or  pealed    ( L.    1880,   No.   62,   am'd   L. 

upon  a  highway,  [etc.],  which  might  1882,  No.  13) ;  but  it  was  provided 

have   been   prevented   by  reasonable  that    "this    act    shall    not    release 

eare  and  diligence  on  the  part  of  the  towns    from    liability    for    damages 

county,  town,"  etc,  provided  it  had  arising    from    the    insufficiency    of 

"  reasonable  notice  of  the  defect,  or  any  bridge,  culvert,  or  sluice "  ( Stats, 

might   have   had   notice   thereof   by  1894,  §  3490).     There  is,  therefore, 

the  exercise  of  proper  care  and  dili-  now  no  statutory  liability  in  Ver- 

genoe "    (Gen.   Stat.,  ch.   52,   §    18;  mont    for    defective    highways,    ex- 

L.  1888,  ch.  114;  L.  1891,  ch.  170).  cept  such  parts  of  them  as  consist 

Recovery     cannot     exceed     one-fifth  of  bridges,  culverts  and  sluices  (see 

of  one  per  cent  of  the  State  valua-  Wilkins  v.  Rutland,  61  Vt  336,  17 

tion    of    the    town,    etc.,    "nor    a  Atl.  736;   Willard  v.  Sherborne,  59 

greater  sum  than  $4,000  (§20).    See  Vt  361,  8  Atl.  735). 
Bowes  Y.  Boston,  155  Mass.  344,  29       "Gen.   Stat.    1895,  p.  2844,  pars. 

N.  E.  633;  Harrigan  v.  Clarksburg,  192,  194.  Townships  in  certain  named 

150  Id.  218,  22  N.  E.  897;  Rooney  v.  counties  are  excepted  from  the  ope- 

Randolph,  128  Mass.  680;  Hayes  v.  ration   of   the    statute    (lb.).     This 

Cambridge,  136  Id.  402;  8.  c,  138  Id.  statute  does  not  give  a  right  of  action 

461 ;  Hanscom  v.  Boston,  141  Id.  242,  on  account  of  a  defective  municipal 
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against  it  for  his  neglect/*  In  South  Carolina,^^  each 
county  is  declared  liable  for  any  injury  or  damage 
through  *  *  a  defect  in  the  repair  of  a  highway,  causeway 
or  bridge,'*  and  in  West  Virginia,***  damages  sustained 

street  (Rahway  ▼.  Carter  [N.  J.],  26  not  liable  to  its  commissioner's  em- 
Atl.  96),  or  sidewalk  (Dupuy  ▼.  ployee,  injured  while  engaged  in  re- 
Union,  46  N.  J.  Law,  269).  pairing  a  road  (Robinson  ▼.  Fowler, 
•■  In  New  York,  prior  to  1881,  towns  80  Hun,  101,  30  N.  Y.  Supp.  25.) .  See 
in  their  ^iMui-oorporate  character  generally,  Ivory  ▼.  Deerpark,  116 
had  no  control  over  highways  and  N.  Y.  476,  22  N.  E.  1080;  Monk  v. 
were  not  liable  for  defects  therein  New  Utrecht,  104  N.  Y.  552,  11  N.  £. 
(People  V.  Little  Valley,  75  N.  Y.  268;  Lorillard  v.  Monroe,  11  N.  Y. 
316;  People  v.  Esopus,  74  Id.  310).  392;  People  v.  Supervisors,  93  Id. 
All  highways,  the  control  of  which  397 ;  Bidwell  v.  Murray,  40  Hun,  190; 
was  not  given  to  or  assumed  by,  in-  Morey  v.  Newfane,  8  Barb.  645  [lead- 
corpora  ted  cities  and  villages,  were  ing  case].  The  statute  appliees  to 
reparable  by  highway  commissioners,  obstructions  placed  in  the  highway 
who  were,  of  course,  liable  for  their  as  well  as  to  acts  of  physical  din- 
own  negligence  in  the  discharge  of  turbance  or  injury  to  the  bed  of  the 
official  duty  in  that  regard  (Adsit  roadway  (Whitney  v.  Ticonderogay 
V.  Brady,  4  Hill,  630;  Garlinghouse  127  N.  Y.  40(,  27  N.  E.  403).  Defects 
V.  Jacobs,  29  N.  Y.  297;  Warren  v.  (Leggett  v.  Watertown,  65  App.  Div. 
Clement,  24  Hun,  472).  But  by  the  321,  86  N.  Y.  Supp.  982;  Archer  v. 
statute  of  1881,  the  several  iowne  Mt.  Vernon,  57  App.  Div.  32,  67 
were  declared  to  be  liable  for  all  N.  Y.  Supp.  1040;  Lloyd  v.  Walton^ 
damages  to  person  or  property  by  57  App.  Div.  288,  67  N.  Y.  Supp. 
reason  of  defective  highways  or  929;  Brush  v.  New  York,  59  App. 
bridges,  ''  in  cases  in  which  the  com-  Div.  12,  69  N.  Y.  Supp.  51 ;  Bates 
missioner  or  commissioners  of  high-  v.  Holbrook,  171  N.  Y.  460,  64  N.  EL 
ways  of  said  towns  are  now  liable  in  181,  affg  67  App.  Div.  25,  73  N.  T. 
law  therefor,  instead  of  such  com-  Supp.  417;  Walden  v.  Jamestown, 
missioner  or  commissioners  of  high-  79  App.  Div.  433,  80  N.  Y.  Supp. 
ways"  (Laws  of  1881,  ch.  700,  §  1,  65;  Schall  v.  New  York,  88  App.  Div. 
Gen.  Highway  Law,  §  16).  This  stat-  64,  84  N.  Y.  Supp.  787;  Carson  v. 
ute  has  been  held  not  unconstitu-  New  York,  78  App.  Div.  481,  79  N.  Y. 
tional  (Bidwell  v.  Murray,  40  Hun,  Supp.  604;  Finkle  v.  Village  of 
190).  Under  this  statute,  a  town  is  Valatie,  114  App.  Div.  251,  99  N.  Y. 
not  liable  unless  the  negligence  of  the  Supp.  715  (1906) ;  Crawford  v.  City 
commissioner  was  such  as  would  ren-  of  New  York,  174  N.  Y.  518,  66  N.  B. 
der  him  liable,  under  the  act,  to  an  1106,  aff'g  68  App.  Div.  107,  74 
action  over  by  the  town  for  a  recov-  N.  Y.  Supp.  261  (1903) ;  Jordan  v. 
ery  had  against  it  (Lane  v.  Hancock,  City  of  New  York,  165  N.  Y.  657,  59 
142  N.  Y.  510,  37  N.  E.  473.  8.  P.,  N.  E.  1124,  affirming  judgment,  44 
Waller  v.  Hebron,  5  N.  Y.  App.  Div.  App.  Div.  149,  60  N.  Y.  Supp.  696. 
577,  39  N.  Y.  Supp.  381;  Young  v.  "Rev.  Stat.  1893,  §  1169. 
Macomb,  11  N.  Y.  App.  Div.  480,  42  "Code,  1891,  ch.  43,  §  53.  See 
N.  Y.  Supp.  35.    Hence  the  town  is  Biggs  v.  Huntington,  32  W.  Va.  55, 
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*  *  by  reason  of  a  public  road  or  bridge  in  a  county,  or  of 
a  street,  sidewalk  or  alley  in  an  incorporated  city,  village 
or  town,  being  out  of  repair,"  are  recoverable  against 
the  county,  city,  village  or  town  in  which  the  road,  street, 
etc.,  may  be :  except  that  incorporated  cities,  villages  and 
towns  are  not  subject  to  such  liability,  unless  their 
charters  require  them  to  keep  their  streets,  etc.,  in  repair. 
In  Michigan,**  each  township,  village,  city  or  corporation, 
whose  corporate  authority  extends  over  highways,  and 
whose  duty  it  is  to  keep  the  same  in  good  repair,  is  liable 
for  an  injury  **  by  reason  of  the  neglect  to  keep  such 
public  highways,  etc.,  in  good  repair,  and  in  a  condition 
reasonably  safe  and  fit  for  travel. '  *  It  has  be^n  held  in 
Maine,*^  New  Hampshire,**  Massachusetts,**  and  Con- 
necticut,^®  that  under  their  statutes  towns  are  liable  only 
for  injuries  suffered  by  persons  using  the  highway,  and 
not  for  damages  sustained  in  consequence  of  not  being 
able  to  use  it,  nor  in  consequence  of  not  being  able  to 
use  it  without  additional  trouble. 

While  the  statutes  imposing  liability  on  municipal  cor- 
porations in  a  particular  State  and  the  decisions  under  it 
must  be  consulted  for  accurate  statements  of  the  law  in 
that  jurisdiction,  it  is  doubtless  true,  in  general,  as  stated 

9  S.  £.   51;  Chapman  t.  Milton,  31  86  Mich.  22,  48  N.  W.  172;   Sharp 

W.  Va.   384,  7  S.  E.  22;  Phillips  v.  ▼.  Evergreen,  67  Mich.  443,  36  N.  W. 

County  Court,  31  W.  Va.  477,  7  S.  E.  67  [State  road]. 
427.  "The  remedy  is  for  "travelers'* 

"Howell's    Stats.,    %%    1442-1445.  only  (McCarthy  v.  Portland,  67  Me. 

The  statute  applies  to  defects  in  con-  167 ;    Reed  v.   Belfast,  20  Id.  248 ; 

struction  as  well  as  neglect  to  repair,  Sandford   v.    Augusta,   32   Id.    636 ; 

and  requires  safety  by  night  as  well  Weeks  v.  Shirley,  33  Id.  271). 
as   by    day    (Sebert  v.    Alpena,   78       *■  Ball  v.  Winchester,  32  N.  H.  436; 

Mich.  165,  43  N.  W.  1006).     A  city  Griffen  v.  Sanbomton,  44  Id.  246. 
is  liable  under  the  statute,  though  its       "Harwood  v.  Lowell,  4  Cush.  310; 

charter   does  not  impose  on   it  the  Smith  v.  Dedham,  8  Id.  622;  Brailey 

duty  of  keeping  its  walks  in  repair,  v.  Southborough,  6  Id.  141;  Holman 

or  authorize  it  to  levy  a  tax  for  that  v.  Townsend,  13  Mete.  207. 
purpose  (Campbell  v.  Kalamazoo,  80       "Chidsey  v.  Canton,  17  Conn.  475. 

Mich.    665,    46    N.    W.    662).      See  Otherwise,  under  the   Rhode   Island 

Southwell  T.  Detroit,  74  Mich.  438,  statute  (Williams  v.  Tripp,  11  R.  I. 

42  N.  W.  118;  Quinlan  v.  Manistique,  447). 
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by  Judge  Dillon  in  comparing  this  express  statutory  lia- 
bility with  that  arising  by  implication  elsewhere  gen- 
erally that  **  it  is  probable  that  these  statutes,  as  con- 
strued, do  impose  in  some  respects  a  greater  measure  of 
liability  than  would  elsewhere  be  held  to  exist  by  implica- 
tion."^^ Upon  the  questions  of  a  general  nature  pre- 
sented the  decisions  of  the  courts  of  these  States  may 
continue  to  be  consulted  with  advantage. 

§  339.  Implied    liability    for    defective    ways.  —  In 

States  which  do  not  impose  a  liability  by  statute,  the  lia- 
bility of  municipal  corporations  proper,  for  injuries 
from  defects  in  their  highways,  is  held  to  be  necessarily 
implied  on  a  construction  of  their  respective  charters,  or 
some  general  statute,  by  which  they  are  either  expressly 
required  to  maintain  their  highways  in  a  reasonable  state 
of  repair,  or  else  are  authorized  to  build  and  maintain 
them,  and  are  given  exclusive  control  of  them,  together 
with  power  to  raise  money  for  that  purpose.^*    In  a  few 

"  Dillon    on    Municipal    Corpora^  (1900) ;  Norbeck  y.  City  of  Philadel- 

tions,  §  16»3  (5th  ed.)   (1»11).  phia,    224    Pa.    St.  30,  73  Atl.   179 

"See  cases  cited  under  §  289,  ante.  (1909) ;  City  of  Pensacola  v.  Jones, 

City    of    Bessemer    v.    Carroll,    45  58  Fla.  208,  50  So.  874  ( 1909 );  City 

So.   (Ala.)  419  (1908) ;  Shinneck  ▼.  and  County  of  Denver  v.  Maurer,  47 

Marshalltown,  114  N.  W.   (la.)   542  Colo.  179,  106  Pac.  875  (1910) ;  Wal- 

(1908) ;      City     of     Cedartown     v.  lace  ▼.  City  of  NeW  Haven,  82  Conn, 

Brooks,   2   Ga.   App.   583,   59   S.   E.  527,  74  Atl.  886   (1900);  Dunkin  v. 

836   (1907);   City  of  Huntington  v.  City  of  Hoquiam,  56  Wash.  47,  106 

Stuver,   83  N.   E.    (Ind.   App.)    618  Pac.     149     (1909);     McCormack    v. 

(1908);  Kopper  V.  City  of  Yonkers,  Robin,    126    La.    594,    52    So.    779 

188  N.  Y.  592,  81  N.  E.  1168  (1907) ;  (1910) ;     City    of    Harrodsburg    v. 

City  of  Henderson  v.   Sizemore,   31  Adam,  127  S.  W.  (Ky.)  758  (1910); 

Ky.   L.   Rep.    1134,    104   S.   W.   722  Walters   v.   Village    of   Exeter,    126 

(1907);   Morris  v.  Salt  Lake  City,  N.  W.   (Neb.)   868   (1910);  Bills  v. 

101   Pac.    (Utah),  373    (1900);   Mc-  Salt  Lake  City,  109  Pac.   (Ky.)   745 

Lemore  v.  City  of  West  End,  48  So.  (1910);    Howard    v.    City    of    New 

(Ala.)  663  (1909);  Thunborg  v.  City  Madrid,  127  S.  W.    (Mo.  App.)   630 

of    Pueblo,    101     Pac.     (Colo.)     399  (1910);    City  of  Winona  v.  Botzet, 

(1909)  ;  City  of  La  Porte  v.  Osbom,  169  Fed.  321,  94  C.  C.  A.  563  ( 1900) ; 

80  N.  E.    (Ind.  App.)    995    (1900);  Dodge  v.  Town  of  North  Hudson,  177 

Turner   v.   Southwest,   etc.   Ry.   Co.,  Fed.  986  (1910).    When  the  power  ia 

138   Mo.   App.    143,    120   S.   W.    128  conferred   the   liability   will   be   im- 
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State,  quasi-coTporationSy  like  counties,  townships  and 

road  districts,  are  likewise  held  impliedly  liable,  under 
similar  impositions  of  duty  and  grants  of  power,  the 
question  being,  in  each  case,  determinable  on  a  construe- 

plied   (City  of  Bessemer  ▼.  Carroll,  streets,  is  liable  for  participation  in 

45  So.    (Ala.)    419    (1908).     Being  creation  of  a  nuisance  (Van  Cleef  v. 

bound  to  keep  its  streets  in  a  reason-  City  of  Chicago,  240  111.  318,  88  N.  E. 

ably  safe  condition  ultra  viree  is  no  815  (1909).    Care  in  maintenance  in 

defense    (Shinnick   v.   City  of  Mar-  suburbs  may  be  negligence  in  heart 

shalltown,    114    N.    W.     (la.)     542  of  city  (Miller  v.  Village  of  Mullan, 

(1908).      An  ordinance  authorizing  104  Pac.  060  (1909).    Statutory  neg- 

placing  of  building  material  on  the  lect  is  want  of  ordinary  care  to  keep 

street  does  not  absolve  the  city  from  the  street  free  from  defects   (Berry 

seeing  that  the  presence  of  such  ob-  v.  Greenville,  84  S.  C.  122,  65  S.  £. 

stnictions  is  properly  indicated  ( City  1030   ( 1900) .     City  not  relieved  by 

of  La  Porte  y.  Henry,  83  N.  E.  (Ind.  imposition  of  duty  on  abutting  own- 

App.)      656     (1906).      A     disabled  era  (Townsend  v.  City  of  Joplin,  139 

vehicle  in  the  street  is  an  obstruc*  Mo.    App.     364,     123    8.    W.    474 

tion,   for   which   the   city   is   liable,  (1909).    As  matter  of  law  a  grating 

after  a  reasonable  time  for  its  re-  only  two  inches  above  the  sidewalk 

moval  (Cutter  v.  City  of  Des  Moines,  is  not  such  an  obstruction  or  defect 

113    N.     W.     (la.)     1081     (1907).  as  will  render  the  city  liable  in  case 

Though     it    has    its    remedy    over  of  injury  (Northrup  v.  City  of  Pon- 

against  the  railways,  a  city  is  liable  tiac,  159  Mich.  250,  129  N.  W.  1107 

for  a  negligently  dangerous  condition  ( 1909).    To  relieve  the  city  it  is  not 

existing  between  the  tracks  of  a  city  sufficient  that  the  obstruction  should 

railway  (Cammett  y.  City  of  Haver-  be    necessary,    but    the    question    is 

hill,  83  N.  E.   (Mass.)   331    (1908).  whether  it  is  reasonable  as  regards 

Thou^  excavation  is  made  across  the  the  public  ( Wallace  v.  City  of  New 

street  by   an  authorized  contractor  Haven,   82   Conn.   627,   74   Atl.   886 

(Kinsey    y.    City   of    Kinston,    145  (1909).     The    provision    of    defend- 

N.  C.  106,  68  S.  E.  912  (1907).    That  ant's  charter  giving  it  "control"  of 

the  grade   is  steep  imposes  on   the  all  sidewalks  within  its  limits  neces- 

city    duty    of    increased    vigilance  sarily  excluded  their  control  by  any 

(Kopper   y.    City   of   Yonkers,    188  other  authority.     ♦     ♦     ♦    Nor  was 

N.  Y.  592,  81  N.  E.   1168    (1907).  its    responsibility    limited    to    such 

An  obstruction  placed  in   a   street,  sidewalks  as  it  had  itself  established. 

though  only  from  three  to  six  inches  Its  duty  to  repair  was  commensurate 

in  height,   and   remaining  for   four  with  its  right  of  control,  and  that, 

months,  is  not  within  the  rule  that  by  the  plain  terms  of  the  charter, 

a  city  will  not  be  liable  for  defects  extended  to  all  sidewalks  necessary 

so  slight  that  an  ordinarily  prudent  for  public  convenience,  in  whatever 

man  would  not  regard  them  as  dan-  street  they  might  be,  and  whatever 

gerous   (Corr  v.  City  of  New  York,  might  be  their  origin.     A  sidewalk 

121  App.  Div.  578,  106  N.  Y.  Supp.  in  a  street  commonly  used  as  such 

280    (1907).     City    authorizing    an  by  the  public  for  a  course  of  years, 

affirmative  act,  as  a  carnival  in  the  is  none  the  less  a  sidewalk  because 
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tion  of  some  general  or  particular  statute.  Having  else- 
where considered  the  subject  generally,  it  is  unnecessary 
to  pursue  it  further  here." 


§  340.  Liability  of  road  officers.  —  The  duties  of  road 
officers  are  prescribed  by  statute  in  gereral  but  compre- 
hensive terms ;  and  for  a  breach  of  duty,  they  are  usually 
declared  to  be  subject  to  indictment  and  punishment, 
usually  by  a  fine.  They  are  not  bound  of  common  right 
to  repair  the  roads  under  their  charge.^*  Outside  of  the 
statute  by  which  their  duties  are  prescribed,  they  have  no 
authority,  and  are  under  no  obligation  to  the  public ;  ^* 
and  when  a  highway  is  out  of  repair,  they  can  take  only 
such  measures  for  repairing  it  as  are  pointed  out  by  the 
statute ;  ^'  they  cannot  repair  a  way  at  their  own  expense, 


it  was  planned  and  built  by  private  frequented    streets,    yet    care    ooni- 

enterprise.      That   the    sidewalk    in  mensurate   with   the   need   must  be 

question    was    necessary    for    public  used  in  all  parts  to  incur  the  rea- 

convenience,  and  had  been  so  used,  sonable  safety  of  the  traveling  pubUe 

with  the  knowledge  of  the  borough,  at  all  times;  while  one  passing  over 

the  jury  necessarily  found  under  the  streets    and    sidewalks    is    always 

charge  of  the  trial  court."    The  court  bound  to  use  care  and  diligence  to 

also   holds   that  the   fact   that  the  avoid  danger  at  night,  he  is  entitled 

sidewalk  was  not  separated  from  the  to  presume  that  there  are  no  hidden 

rest  of  the  highway  by  a  distinct  dangers,    which,    though    visible    in 

dividing  line  was  immaterial;    and  daylight,  could  not  be  seen  at  night 

that  "there  is  nothing  in  the  sug-  (Seward    v.    Wilmington,    2    Marv. 

gestion  that  had  the  General  Assem-  (Del.)  189*,  42  Atl.  451  (1896). 

bly  intended  not  only  to  charge  the  ^See  §§  256,  257,  ante, 

duty  of  repairing  sidewalks  on  the  **  State  v.  Halifax,  4  Dev.  (N.  C.) 

borough,  but  to  subject  it  to  actions  Law,  345.    See  People  v.  Ulster  Co., 

for  damages  suffered  from  a  defect  of  93  N.  Y.  397 ;  Monk  v.  New  Utrecht, 

repair,   an  express  proviso  to  that  104  Id.  553,  11  N.  E.  268. 

effect    would    have    to    have    been  "Austin  v.  Carter,  1  Mass.  231; 

made  "  (Hillyer  v.  Borough  of  Win-  Winslow  v.  Pleasant  Prairie,  16  Wis. 

stead,    77    Conn.    304,    59    Atl.    40  613;  Worden  v.  Witt,  39  Pac  (Ida.) 

(1904).     Where  a  dangerous  defect  1114.     Authority  entirely  dependent 

resulting  from   an  act  of  God  has  on  statute  and  confined  to  highways 

existed  in  the  street  until  the  city  and  matters  affecting  them    (Posey 

has  had   reasonable  time   to  repair  Tp.  v.  Senour,  42  Ind.  App.  580,  86 

it,   notice   will   be   presumed;    while  N.  E.  440  (1908). 

greater  care  is  required  in  the  most  "Loker  v.  Brookline,  13  Pick.  343. 
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and  then  call  upon  the  public  for  an  indemnity ; "  nor, 
without  statute  authority,  can  they  contract  a  debt  for 
the  town  to  enable  them  to  make  needed  repairs."  Un- 
less, as  in  some  States,  they  are  expressly  declared  to  be 
table  in  damages  for  the  unsafe  condition  of  their  roads, 
their  liability  can  be  founded  only  upon  some  negligent 
act  or  omission.^'  If  such  an  officer  has  no  funds,  or  has 
inadequate  funds,  and  no  means  of  obtaining  any  more, 
he  cannot  be  said  to  be  guilty  of  negligence  in  not  doing 
a  work  which  requires  the  expenditure  of  money.  He 
owes  no  duty  to  any  one  to  undertake  more  than  the  funds 
in  his  hands  will  pay  for,  and  he  may  exercise  a  discre- 
tion as  to  what  repairs  he  will  undertake  to  make  with 
such  funds  as  he  has ;  •^  he  is  not  responsible  for  an  error 
of  judgment  in  applying  deficient  funds  to  repairs  less 
urgently  needed  than  others,®^  nor  for  such  mistakes  as 
selecting  unsuitable  timber  for  repairing  a  bridge.** 
Under  the  principle  already  stated,  road  officers  are  not 
the  superiors  of  their  subordinates  or  employees,  so  as  to 
be  liable  for  their  negligent  acts,  within  the  scope  of  their 
employment."    Like  every  agent,  he  is  liable  for  acts 


*  Jones  y.  Lancaster,  4  Pick,  14&;  roads    "in    as   good    repair    as   the 

Wood  V.   Wateryille,   5  Mass.   2M;  means  at  his  command  will  permif 

Winslow  ▼.   Mt   Pleasant,   16   Wis.  (2  Gen.  Laws,  6535,  §  15). 

613.  "  Monk  ▼.  New  Utrecht,  104  N.  Y. 

"People  V.  Ulster  Co.,  93  N.  Y.  557,  11  N.  E.  268. 

397;  Van  Alstyne  v.  Freeday,  41  Id.  "^Loar  v.  Heinz,  28  111.  App.  584. 

177;  Barker  ▼.  Loomis,  6  Hill,  463.  "Hall  y.  Smith,  2  Bing.  156;  and 

•Hover  ▼.  Barkhoof,  44  N.  Y.  113;  cases  cited  under  §  31&,  ante.     The 

Kowell  ▼.  Wright,  3  Allen,  166;  Com-  relative    and    respective    duties    of 

miBsioners  v.  Duckett,  20  Md.  468;  commissioners,  and  of  overseers,  of 

Teamey  v.  Smith,  86  III.  3&1.     An  highways   in  New  York  are  stated 

action   may  be   maintained   against  in  Farman  v.  Ellington,  46  Hun,  41. 

one  of  several  highway  commission*  See    also    Bartlett    v.    Crozier,    17 

ers  for  an  act  of  negligence  imput*  Johns,   439;    Smith   v.    Wright,    27 

able  to  all    (Babcock  v.  Gifford,  29  Barb.  621;  McFadden  v.  Kingsbury, 

Hun,  186).    See  Boots  v.  Washburn,  11  Wend.  667;  Day  v.  Day,  94  N.  Y. 

79  X.  Y.  207  [must  be  sued  in  name  159;   Hover  v.  Berkoff,  44  Id.   113; 

of  office].  Bostwick  v.  Barlow,   14  Hun,   177; 

**  Cases  cited  under  §  367,  post  In  Babcock    v.    Gifford,    29    Id.    186; 

California,    the    road-master    is    re-  Maxim  v.  Champion,  50  Him,  88,  4 

quired  by   statute  to  maintain  the  N.  Y.  Supp.  515. 


§  340a]  HIGHWAYS.  874 


outside  the  scope  of  his  authority,  whether  done  by  him- 
self "*  or  by  his  authority/ 
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§  340a.  Liability  of  road  officers,  continued.  —  Premis- 
ing, whether  such  officers  are  to  be  deemed  agents  of  the 
city  in  its  corporate  capacity,  or  public  officers  in  law,  in 
neither  cases,  if  the  act  complained  of  is  one  of  non- 
feasance only  can  it  be  made  the  basis  of  a  private  ac- 
tion ;  yet  the  general  rule  may  be  said  to  be  that  if  such 
act  is  one  of  misfeasance  and  directly  injures  the  plain- 
tiff he  is  entitled  to  maintain  his  action  against  them 
individually  for  injury  wrongfully  inflicted,*' 

**The  owner  of  the  fee  in  a  high-  tees.     Premising  that  in  California 

way  can  recover  damages  for  the  re-  the  action  would  not  lie  against  a 

moval  of  soil  therefrom  by  the  road  municipal     corporation,     the     court 

officers  for  the  purpose  of  mending  says,  "where  the  duty  is  plain  and 

the   road  elsewhere,   when  such   re-  certain,    if    it    be    negligently    per- 

moval   was   not   required  to  reduce  formed,    or    not    performed    at    all, 

the    surface    to    the    proper    grade  the    officer    is    liable    at    the    suit 

( Ladd  ▼.  French',  53  Hun,  635,  mem,,  of    a    private    individual    especially 

6  N.  Y.  Supp.  56).     Compare  Wolf  injured     thereby,"     quoting    Shear- 

V.  Holton,  61  Mich.  550,  28  N.  W.  man     &     Redfield     on     N^ligenoe 

524 ;  Cocknim  v.  Williamson,  53  Ark  (3d   ed. ) ,    §    156,   and   referring  to 

131,  13  S.  W.  592.  Robinson   v.    Chamberlin,   34  N.   Y. 

"  Where  commissioners  undertake  389,  and  other  authorities ;  it  is  said 

(abandoning  the   method   prescribed  the  duty  of  the  defendant  is  clearly 

hy  charter  for  repairs)  to  carry  out  established  by  the  charter   (Doeg  v. 

the  work  by  means  of  a  committee  Cook,  126  Cal.  213,  58  Pac.  707,  77 

and  superintendent,  they  cease  to  act  Am.  St.  Rep.  1899).    The  contractor 

as    officers    exercising    judicial    and  or    superintendent   is   liable   by    the 

legislative  powers,  and  become  liable  terms  of  the  code  (§  1533,  Code  Supp., 

individually  for  injuries  received  by  1907),  but  the  duties  of  the  trustees 

a  workman  through  their  negligence  of    the    township    are   ^i^o^t- judicial 

(Robinson  v.  Rohr,  73  Wis.  436,  40  and  they  are  not  liable  (Theulen  v. 

N.  W.  668).    See  Parks  v.  Greenville,  Viola  Tp.,  139  la.  61,  117  N.  W.  26 

44  S.  C.  168,  21  S.  E.  540;  Butler  v.  (1908).     The  county  commissioners 

Ashworth,  102  Cal.  663,  36  Pac.  922.  as   such   held. liable   for   failure   to 

**  The  action  was  by  one  injured  by  keep  in  repair  a  public  approach,  un- 
failing into  a  culvert  on  a  public  der  their  control,  to  a  bridge  (Gar- 
highway  in  the  town  of  San  Buena-  rett  Coimty  Com'rs  t.  Blackburn,  105 
Ventura:  the  defendants  were  the  Md.  226,  66  Atl.  31  (1907).  Where 
town  marshal,  ex-officio  street  com-  a  highway  surveyor  was  negligent  in 
miasioner,  his  bondsmen,  and  the  blasting  rock ;  held,  the  town  was  not 
members  of  the  board  of  town  trus-  liable  for  injuries  to  (me  whose  horse 
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§  341.  Contract  obligations  to  repair.  —  One  who  con- 
tracts with  the  public  authorities  to  keep  in  repair  a  high- 
way, canal,  or  other  public  work,  is  liable  to  any  one  who 
is  especially  injured  by  his  failure  to  perform  his  con- 
tract, or  his  negligent  performance  thereof.®'  Contract- 
ing to  have  the  work  done  will  not  absolve  the  corpora- 
tion from  its  primary  liability.*®  Both  the  contractor 
and  the  corporation  are  liable  for  a  failure  to  repair,  as 
contracted  for,  the  latter  only  after  notice  of  the  de- 
fective condition  of  the  highway." 

§  342.  [Consolidated  with  §  359.] 

§  343.  Obligations  of  abutting  owners  as  to  highway. 
—  No  obligation  rests  upon  the  dedicator  of  a  way  to 
improve  or  repair  it.  The  public  adopting  a  way  dedi- 
cated to  its  use  must  take  it  in  statu  quo,^^  and  the  duty 

took  fright,  though,  it  is  said,  the  v.    GillenwaterB,    23    Ky.    L.    Rep. 

surreyor  was  (Downs  v.  Hopkinton,  2375,  67  S.  W.  381   (1902);  Prowell 

67  N.  H.  466,  40  Atl.  433    (1893).  v.  Waterloo,   123  N.   W.    (la.)    346 

Controk:    County  ccHnmissioners  are  (1900);    Stolicker    v.    Boston,    204 

not  individually  liahle  for  damages  Mass.  522,  90  N.  E.  927  (1910) ;  Mc- 

for  injuries  sustained  hy  reason  of  a  Morris  v.  New  York,  1 15  N.  Y.  Supp. 

defectiTe  highway   (Worden  v.  Witt,  150;  Seattle  Lighting  Co.  v.  Hawley, 

4  Ida.  404,  39  Pac.  1114,  95  Am.  St  54  Wash.    137,   103   Pac.   6    (1909). 

Rep.  70  (1805).    Selectmen  held  not  See    Korbeck    y.    Philadelphia,    224 

liable  under  the  statute   (Daniels  v.  Pac.  30,  73  Atl.  179    (1909);   Rock 

Hathway,  65  Vt.  247,  26  Atl.  976,  t.   American   Construction   Co.,   120 

21  L.  R.  A.  377  (1893).  La.  831,  45  So.  741   (1908). 

"Robinson     ▼.     C^hamberlain,     34  "Union  R.  Co.  v.  Stone,  54  Kans. 

N.  Y.  389;   Fulton  Fire  Ins.  Co.  v.  83,  37  Pac.  1012;  Bentley  v.  Atlanta, 

Baldwin,    37    Id.    648;  .Brooklyn   v.  92  Gu.  623,  18  S.  E.  1013;  Byrne  v. 

Brooklyn,  etc.   R.   Co.,   47   Id.   475;  Syracuse,    79    Hun,    555,    29   N.    Y. 

McMahon  ▼.  Second  Ave.  R.  dV).,  75  Supp.    912;    and   cases   cited   imder 

Id.  231 ;   Phillips  v.  Commonwealth,  §  345,  post.    In  Georgia,  if  a  bond  is 

44  Pa.  St.  197 ;  Kollock  ▼.  Madison,  not  required  from  a  bridge  contractor 

84  Wis.   458,  64  N.  W.   725;   Wey-  (Code,  §691)  the  county  is  liable  for 

mouth  y.  New  Orleans,  40  La.  Ann.  injuries   occasioned   by   a   defect   in 

344,  4  So.  218;  and  cases  cited  under  the   bridge,   of  which   it   had  notice 

f  325,  ante.  (Dekalb  County  v.  Cook,  97  Ga,  415, 

*  Cases   cited  under   §§   176,  298,  24  S.  E.  157). 

<int€.    Anderson  V.  Fleming,  67  N.  E.  ••Thus,    where    a    highway    was 

(Ind.)  443  (1903) ;  City  of  Glasgow  raised  several  feet  above  the  level  as 
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of  adapting  it  to  safe  public  travel  is  upon  the  public,  and 
not  upon  the  dedicator.*^  The  owner,  much  less  a  mere 
occupant,®^  of  land  fronting  on  a  highway  owes  no  duty, 
as  such,  to  repair  any  part  of  the  highway,  or  otherwise 
make  it  safe  for  travel ;  •*  and  it  is  immaterial  that  it  was 
originally  built  by  him,  if  subsequently  adopted  by  the 
municipality.®*  It  is  not  competent  for  a  city  to  transfer 
to  a  lot  owner,  by  ordinance,  its  own  duty  in  regard  to 
the  safety  of  its  streets,  so  as  to  make  him  liable  to  indi* 

it  stood  when  the  defendant's  house  becomes  impass&ble  or  even  danger- 
was  built,  and  the  defendant  bridged  ous  or  inconvenient,  was  bound,  so 
over  the  space  between  the  highway  long  as  his  enclosure  lasted,  to  keep 
and  the  upper  story  with  gratings,  the  highway  in  good  order  (Rex  ▼. 
which  were  used  by  the  public  as  Flecknow,  1  Burr.  461,  3  Salk.  182; 
part  of  the  highway,  held,  that  he  Begina  v.  Bamsden,  El.  Bl.  &  El. 
was  not  liable  for  the  non-repair  of  949,  explaining  Duncombe's  Case, 
such  gratings.  It  was  the  duty  of  Cro.  Car.  366)  does  not  prevail  in 
the  parish  to  keep  them  in  repair  this  country  (Weller  y.  McCormick, 
(Bobbins  v.  Jones,  15  C.  B.  N.  S.  221,  47  N.  J.  Law,  397,  1  Atl.  516). 
243) ;  s.  p.,  Fisher  v.  Browse,  2  Best  "Moore  v.  Gadsden,  93  N.  Y.  12; 
&  S.  770;  Mercer  v.  Woodgate,  L.  B.  Rochester  ▼.  Campbell,  123  Id.  405, 
6  (i.  B.  26;  Arnold  v.  Blaker,  L.  B.  25  N.  E.  937;  Fulton  v.  Tucker,  3 
6  Q.  B.  433;  Arnold  ▼.  Holbrook,  L.  Hun,  529;  Law  v.  Kingsley,  82  Id. 
B.  8  Q.  B.  96;  Foxworthy  v.  Hast-  76,  31  N.  Y.  Supp.  88;  Kerby  v. 
ings,  25  Neb.  133,  41  N.  W.  132  Boylston  Market  Asso.,  14  Gray, 
[sidewalk  from  street  to  hotel  set  249;  State  v.  Gorham,  37  Me.  457; 
back  from  street  line  ten  feet;  city  Chartiers,  etc.  Turnpike  Co.y.  Nester 
liable  for  defects  therein].  (Penn.),  7  Atl.  162;  Vandyke  v.  Cin- 

"State  V.  Society,  etc.,  44  N.  J.  dnnati,  1  Disney  (Ohio),  532;  Grid- 
Law,  502.  In  that  case,  an  abutting  ley  v.  Bloomington,  88  III.  654; 
owner  who  had  dedicated  a  way  Taylor  v.  Lake  Shore,  etc.  B.  Co., 
through  his  premises,  accepted  by  45  Mich.  74,  7  N.  W.  728;  Scmimera 
the  public  authorities,  was  indicted  v.  Marshfield,  90  Wis.  59,  62  N.  W. 
for  a  dangerous  excavation  on  his  937;  Betz  v.  Limingi,  46  La.  Ann. 
land  near  the  highway,  existing  be-  1113,  15  So.  385;  Jansen  y.  Atchison, 
fore  and  continued  since  the  dedica^  16  Kans.  358;  Topeka  v.  Sherwood, 
tion.  Indictment  quashed,  but  query,  39  Id.  690,  18  Pac.  933 ;  Norton  v. 
whether  it  would  not  have  been  good  St.  Louis,  97  Mo.  537,  11  S.  W.  242. 
if  the  highway  had  not  been  acquired  The  fact  that  an  abutter  makes  use 
by  condemnation.  of  a  public  pump   in  front  of  his 

"Avery  v.  Syracuse,  29  Hun,  637.  premises,  casts  on  him  no  liability 
The  common-law  rule  that  an  occu-  for  ice  formed  from  water  dripping 
pant  of  land  next  adjoining  to  a  from  the  pump  (Eckhart  v.  Wick- 
highway  who  encloses  his  land  on  wire,  87  Ind.  77). 
both  sides,  and  so  prevents  a  traveler  **  Cases  cited  in  note  8,  §  334a, 
from  going  on  it,  when  the  highway  ante. 
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viduals  for  injuries  caused  by  a  defective  street  in  front 
of  his  premises/^  or,  on  the  other  hand,  to  make  him 
liable  over  to  the  city  for  damages  paid  by  it,  at  the  suit 
of  the  injured  person.**  Subject  to  constitutional  limita- 
tions, it  is  competent  for  the  legislature  to  lay  upon  lot 
owners  or  occupiers,  directly  or  by  authorized  ordinance, 

**  Hartford  T.Taloott,  48  Conn.  526;  abutting  owners  are  in  some  way 
Heeney  v.  Sprague,  11  R.  I.  456;  liable  for  damages  occasioned  by 
Kerby  v.  Boylston  Market  Asso.,  14  their  neglect  to  keep  sidewalks  in  re- 
Gray,  249;  Moore  v.  Gadsden,  93  pair  where  that  duty  is  in  any  way 
X.  Y.  12  [water  from  roof  froze  on  enjoined  on  them.  It  seems  to  us 
sidewalk] ;  Law  v.  Kingtsley,  82  that  there  could  never  have  been  any 
Hun,  76,  31  N.  Y.  Supp.  88;  Flynn  logical  cause  for  such  impression,  and 
V.  Canton  Co.,  40  Md.  312;  Norton  it  seems  it  has  no  foundation  in  the 
V.  St.  Louis,  97  Mo.  537,  11  S.  W.  reported  cases")  (Thompson  on  Neg- 
242;  Eustace  v.  Jahns,  38  Cal.  3;  ligence,  §  1206).  City  imposing  lia- 
and  cases  cited  under  §  13a,  ant0;  bility  on  abutting  owners  ( Rochester 
Rochester  v.  Campbell,  123  N.  Y.  v.  Campbell,  supra;  Hellyer  v.  Win- 
405,  10  L.  R.  A.  393,  34  N.  Y.  St.  sted,  77  Conn.  304,  59  Atl.  40  ( 1904 ) , 
Rep.  77,  26  N.  K  937  (1890),  rev'g  (where  the  action  was  by  a  traveler 
55  Hun,  138,  28  N.  Y.  St.  Rep.  194,  injured  by  a  defect  in  the  sidewalk; 
8  N.  Y.  Supp.  152,  (the  charter  of  held,  that  the  liability  was  that  of 
the  city  provided  ''it  shall  in  all  the  borough  under  the  general  stat- 
cases  be  the  duty  of  the  owner  of  utes  of  the  State,  and  the  failure  of 
every  lot  or  piece  of  land  in  said  the  charter  of  the  borough  to  charge 
city  to  keep  the  sidewalks  adjoining  it  with  the  duty  of  repairing  such 
his  lot  or  piece  of  land  in  good  re*  sidewalks  does  not  relieve  it  of  the 
pair,  and  also  to  remove  and  dear  primary  duty  to  repair,  and  hence 
away  all  snow  and  ice  or  other  ob-  liability  could  not  be  defeated  on  the 
struction  from  such  sidewalk;  "  it  ground  that  the  adjacent  property 
further  provided  that  in  case  of  the  owners  were  bound  to  keep  them  in 
failure  of  lot  owners  so  to  do,  after  repair,  and  were,  therefore,  liable 
notice,  that  the  superintendent  of  under  the  statute) ;  Lincoln  v. 
streets  should  have  the  power  to  Pirner,  59  Neb.  634,  81  N.  W.  846 
make  such  repairs,  etc,  at  the  ex-  (1900),  (the  provision  of  charters 
penae  of  the  former,  Judgment  had  of  the  class  of  the  city  of  Lincoln 
been  recovered  against  and  paid  by  requiring  adjoining  proprietors  to 
the  city  for  personal  injury  caused  maintain  certain  sidewalks,  and  mak- 
by  defects  in  the  sidewalk,  and  the  ing  them  liable  for  injuries  caused 
city  sued  to  recover  back;  held,  that  by  their  failure,  does  not  relieve 
the  lot  owner  was  not  liable,  the  ex-  the  cities  from  the  necessity  of  keep- 
tent  of  his  liability  being  for  cost  of  ing  their  streets  in  good  repair, 
repairs.  The  court,  by  Ruger,  C.  J.,  ••Keokuk  v.  Dist.  of  Keokuk,  53 
said,  "  there  seems  to  have  been  quite  la.  353,  5  N.  W.  589;  Chicago  v« 
t  common  impression,  in  which  Crosby,  111  111.  538;  Woodard  v. 
judf^  and  lawvers  have  shared,  that  Boscobel,  84  Wis.  226,  54  N.  W.  332. 
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the  duty  to  keep  their  adjacent  sidewalks  in  repair  and 
free  from  ice  and  snow,  and  to  enforce  obedience  by 
fines  and  penalties,*^  and  even,  as  in  some  States,  to 
impose  a  liability  to  private  actions  for  injuries  from 
such  defects,  or  to  the  city  for  such  damages  as  it  may 
have  been  compelled  to  pay  the  injured  person.*®  But 
such  statutes  will  be  construed  strictly  in  favor  of  the 
lot  owner.**     The  extent  of  his  obligation,  with  refer- 

"In    Pennsylvania,    borough    au-  **So  in  Michigan  (Lynch  v.  Hub- 

thorities  have  power  to  impose  upon  bard,  101  Mich.  43,  5&  S.  W.  443; 

lot  owners  the  duty  of  relaying  and  Gavitt  ▼.  Jackson,  100  Mich.  406,  67 

repairing  sidewalks  at  their  own  ex-  N.  W.  517;   Detroit  ▼.  Chaffee,   70 

pense    (Smith  v.  Kingston,  120  Pa.  Id.  80),  and  in  Wisconsin  (Hiner  v. 

St.  357   [action  for  fine] ;   Wilkins-  Fond  du  Lac,  71  Wis.  74,  36  N.  W. 

burg  y.  Home  for  Aged  Women,  121  632;  Morton  t.  Smith,  48  Wis.  265,. 

Pa.  100,  18  Atl.  937).    On  the  other  4  N.  W.  330;  Cooper  v.  Waterloo,  8» 

hand,  it  is  held  in  Illinois  that  an  Wis.   433,   60  N.   W.   714;    Fife   ▼. 

ordinance  imposing  a  fine  upon  lot  Oshkosh,   80    Wis.    540,    62   X.    W. 

owners  for  not  removing  snow  from  541 ;  Sommers  v.  Marshfield,  00  Wis. 

their  adjacent  sidewalks  is  invalid.  50,  62  N.  W.  037;  Toutloff  v.  Green 

(Gridley    ▼.    Bloomington,    88    111.  Bay,  01  Wis.  400,  65  N.  W.   160). 

554).    Followed,  Chicago  v.  O'Brien,  Where  a  city  charter  declares  that  it 

111  III.  632.     In  Minnesota,  a  city  shall    only    be    liable    for    injuries 

charter's  provision  that  lot  owners  caused  by  defects  in  sidewalks  where 

"  shall   be   liable   from   damages  to  there  shall  be  a  failure  "  to  collect  a 

whomsoever  resulting  from  their  de-  judgment     recovered     against     the 

fault  or  evident  neglect  in  not  keep-  owners,"  the  general  statutory  pro- 

ing    [their    adjacent    sidewalks]    in  vision  that  all  parties  liable  may  be 

good  repair,"  etc.,  is  not  oonstitu-  joined   does   not   apply    (Devine    y. 

tional     (Noonan    v.    Stillwater,    33  Fond  du  Lac,  113  Wis.  61,  88  N.  W. 

Mirni.  108,  22N.  W.  444).    It  is  gen-  013     (1002);     provision     that     lot 

erally  held  that  ordinances  imposing  owners  shall  keep  their  sidewalks  in 

a  fine  or  penalty  are  within  granted  repair,    and   be    liable    for    injuries 

police  powers  (Matter  of  Goddard,  16  caused  by  a  failure  to  do  so,  does  not 

Pick.  504;  Heeney  v.  Sprague,  11  R.  relieve  the  city  from  its  duty  or  lia- 

I.  456;   Rochester  v.  Campbell,  123  bility  in  this  respect  (City  of  Lin- 

N.  Y.  406,  25  N.  E.  037 ;  Moore  v.  coin  v.  Pimer,  50  Neb.  634,  81  N.  W. 

Gadsden,  03  N.  Y.   12;    Knupfie  v.  846  (1000);  a  city  charter  imposing^ 

Knickerbocker  Ice  Co.,  84  Id.  488;  liability  on  the  municipality  cannot 

Keed  v.  New  York,   31    Hun,   311;  be  constitutionally  amended  by  a  gen- 

Paxson  V.  Sweet,  13  N.  J.  Law,  106;  eral     act    declaring    that    abutting* 

Bonsall  v.   Lebanon,   10  Ohio,   418;  owners  shall  alone  be  liable  (Seward 

Mayor,  etc.  v.   Maberry,  6  Humph,  v.  Wilmington,  2  Marv.   (Del.)   180, 

368;     Washington    v.    Nashville,    1  42  Atl.  451  (1806). 

Swan,   177;    Whyte  v.  Nashville,  2  ••  Cases  cited  in  last  two  notes. 
Id.  364). 
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ence  to  adjacent  highways,  is  to  use  and  keep  his  own 
premises  so  as  not  to  render  such  highways  unsafe  for 
ordinary  travel,  culpably  failing  in  which  he  is  liable 
to  travelers  thereon.^"®  One  who  makes,  and  leaves  un- 
protected, an  excavation  on  his  land  near  a  highway, 
so  that  a  passer-by,  using  ordinary  care,  falls  into  it ;  ^®^ 

**  Swords  ▼.  Edgar,  59  N.  Y.  28;  falling  from  roof  which  had  no  snow 

Rochester  ▼.  Montgomery,  72  Id.  65;  guard;   abutter  liable];   Hannem  ▼. 

Wenzlick   ▼.   McCotter,   87   Id.    122;  Pence,  40  Minn.  127,  41  N.  W.  657 

Ahem  v.   Steele,  115  Id.  203,  22  N.  [snow  from  roof].    A  telegraph  com- 

E.  193.    A  lot  owner  who,  with  con-  pany  suspended  wires  to  a  chimney 

^ent  of  the  city,  constructed  a  vault  of  a  house,  causing  it  to  fall  into  the 

under  the  sidewalk  in  front  of  his  street.     As  the  owner  of  the  house 

lot,  is  not  answerable  to  travelers,  ex-  had  allowed  the  wire  causing  danger 

ccpt  for  actual  negligence  on  his  part  to  the  chimney  to  remain  for  some 

(Babbage  v.  Powers,  130  N.  Y.  281,  time,  he  was  held  liable    (Gray  v. 

20  N.  £.    132).     Otherwise,  if  con-  Boston  Gaslight  Co.,  114  Mass.  149). 

structed  without  authority  (Barry  v.  In  Tarry  v.  Ashton,  1  Q.  B.  Div.  314> 

Terkildsen,  72  Cal.  254,  13  Pac.  657).  a  heavy  lamp  had  been  suspended  by 

A  complaint  alleging  that  defendant  a  private  owner  over  a  highway  in 

allowed  snow  or  ice  to  meit  on  her  such  a  way  as  to  be  dangerous  to  the 

premises,     the    water    from    which  public.    Held,  that  he  was  bound  to 

ilowed   over   the   adjacent  sidewalk,  make    the    overhanging   lamp    abso- 

and  froze,   rendering  the  walk  icy,  lutely  safe  for  travelers  passing  by 

by    reason    of    which    plaintiff   was  beneath   it,  and  was  liable   for   ita 

injured,     held,    bad,     on    demurrer  fall.     See  Durgin  v.  Neal,   82   Cal. 

(Brown  v.    Wysong,   1   N.  Y.  App.  595,   23   Pac    133,   and   cases   cited 

Div.  423,  37  N.  Y.  Supp.  281).     In  under  §§  702,  703,  post.     Busse  v. 

Bennett  v.  Kelly,  132  Pa.  St.  218,  19  Rogers,  120  Wis.  443,  98  N.  W.  219,. 

Atl.    69,    plaintiff   was    injured    by  64  L.  R.  A.  18  (1904). 
slipping  on  the  sidewalk  and  strik-       ^Hardcastle  v.   South  Yorkshire 

ing,  in  falling,  his  hand  on  a  pointed  R.  Co.,  4  Hurlst.  &  N.  67 ;  Coupland 

iron    fence    about    four    feet    high,  v.     Hardingham,     3     Camp.     398; 

erected  by  defendant  to  protect  his  Barnes  v.  Ward,  9  C.  B.  392 ;  Hadley 

areaway  and  the  front  of  his  house,  v.  Taylor,  L.  R.  1  C.  P.  53;  Beck  v. 

Held,  defendant  was  not  liable,    s.  p.,  Carter,   68   N.    Y.    283;    Victory   v. 

Garland  v.  Towne,  55  N.  H.  55  [snow  Baker,  67  Id.  366;  Irwin  v.  Sprigg, 

falling    from    roof  1 ;    Smethurst    v.  6  Gill,  200;    Sanders  v.  Roister,   1 

Cong.  Church,  148  Mass.  261,  19  N.  Dak.    151;     Haughey    v.    Hart,    62 

E.  387    [same];   Kerby  v.  Boylston  Iowa,  96,  17  N.  W.  189  [unguarded 

Market  Asso.,  14  Gray,  249;   Salis-  well],     s.  p.,  Young  v.   Harvey,   16 

bury  V.  Herschenroder,  106  Mass.  458  Ind.  314 ;  Earl  v.  Cedar  Rapids,  126 

[swinging  sign  over  sidewalk  blown  Iowa,  361,  102  N.  W.  140,  106  Am. 

down];   Shipley  v.  Fifty  Associates,  St.    Rep.    361     (1904);    Sutphen    v. 

101  Id.  251  [snow  falling  from  roof] ;  Hedden,  67  N.  J.  Law,  324,  51  Atl. 

Walsh  V.  Mead,  8  Hun,  387   [snow  721   (1901);  Healy  v.  Vomdraw,  65 
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or  one  who  permits  a  ruinous  wall  or  other  structure  to 
remain  after  the  lapse  of  a  reasonable  time  to  repair  or 
remove  it,  so  that  it  falls  on  a  traveler  in  the  street ;  "* 
or  one  who  neglects  to  take  ordinary  and  reasonable  pre- 
cautions to  prevent  the  falling  into  the  street  of  a  build- 
ing in  the  course  of  erection/®*  is,  in  each  case,  liable  for 
the  injury  proximately  caused  to  the  traveler,  provided 
negUgence  is  shown. 


104 


§  344.  [Omitted.] 

§  345.  Joint  and  several  liability  for  defective  way.  — 

The  obligation  to  repair  may  be,  and  frequently  is,  im- 
posed upon  two  or  more  towns  or  counties  —  as,  for  ex- 
ample, the  repair  of  a  bridge  which  spans  a  stream  divid- 
ing two  towns.  In  such  case  (depending,  of  course,  on  a 
true  construction  of  the  statute  imposing  the  duty),"' 

N.  Y.  App.  Div.  353,  72  N.  Y.  Supp.  168,  72  &.  W.  1083  (1902) ;  Reynolds 

877;  Kelly  v.  Hudswi  Cos.,  120  N.  Y.  v.  Van  Buren,  51  N.  Y.  App.  Div. 

Supp.  768;  HumphrieB  v.  Union,  etc.  632,  64  N.  Y.  Supp.  724;  Tarry  v. 

Ry.  Co.,  84  S.  C.  202,  65  S.  E.  1051  Ashton,   1   Q.   B.   D.   314,   45   L.  J, 

(190O);    Hanson  v.  Land,  etc.   Co.,  Q.  B.  260,  34  L.  T.  Rep.  N.  S.  97; 

107  Pac.  (Wash.)  863  (1910).  Ferrier  v.  Trepannier,  24  Can.  Sup. 

^Regin&  v.  Watts,  1  Salk.  357;  Ct.   86;    Hughes  y.  Building  Assn., 

Church  of  Ascension  v.  Buckhart,  3  131  N.  Y.  App.  Div.  185,  115  N.  Y. 

Hill,  193  [part  of  wall  left  standing  Supp.  320;  McCrorey  v.  Thomas,  109 

after  a  fire] ;  Mullen  V.  St.  John,  57  Va.    373,    63    S.    E.    1011     (1908); 

N.  Y.  569 ;   Lowell  v.   Spaulding,  4  Campbell  v.  Cluflf,  9  Ont.  W.  R.  401 ; 

Cush.  277;  Oakham  v.  Holbrook,  11  Uggla  v.   Brokan,    117  N.   Y.   App. 

Id.  299.     In  Murray  v.  McShane,  52  Div.    586,    102    N.    Y.    Supp.    867; 

Md.  217,  plaintiff,  passing  along  the  Lutphen    v.    Hedden,    67    K*.    J.    L. 

street,  stopped  on  the  door  sill  of  de-  324,  51  Atl.  721    (1901) ;   Sinkovitz 

fendant's    house,    fronting    on    the  v.  Peters  Land  Co.,  5  Ga.  App.  788, 

street,  for  the  purpose  of  adjusting  64  S.  E.  93  (1909). 

his  shoe,   and  while  thus   occupied,  "•Vincett  v.  Cook,  4  Hun,  318. 

his  head  being  within  the  line  of  the  ^  Negligence    must   be   shown    to 

street,   a  brick  fell   upon   his   head  warrant  a  recovery  (Mahoney  v.  Lib- 

from  the  wall  of  the  house,  which  bey,  123  Mass.  20;   Gray  v.  Harris, 

was  in  a  ruinous  condition.     Held,  107  Id.  492 ;  Scullin  v.  Dolan,  4  Daly, 

owner  was  liable   (Ryder  v.  Kinsey,  163;  Cross  v.  Koster,  17  N.  Y.  App. 

62  Minn.  85,  64  N.  W.  94,  54  Am.  Div.  402,  45  N.  Y.  Supp.  215;  Kirk- 

St.  Rep.  623,  34  L.  R.  A.  557  (1896) ;  patrick  v.  Knapp,  28  Mo.  App.  427). 

Butts  v.  Natl.  Ex.  Bank,  99  Mo.  App.  *•*  See  Lapham  v.  Rice,  65  N.  Y. 
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the  towns  are  severally,  as  well  as  jointly,  liable  for  its 
non-repair,*®*  whether  the  defect  which  caused  the  injury 
was  within  the  territorial  jurisdiction  of  the  one  or  the 
other.**^^  Where  several  persons  are  concerned  in  the 
creation  of  an  unauthorized  obstruction  in  a  highway, 
they  are  jointly  and  severally  liable  for  the  entire  dam- 
ages proximately  caused  thereby."' 

§  346.  Defects  in  way  concurring  with  other  causes. 
—  It  is  settled  in  Maine,*^  Massachusetts,"®  and  perhaps 

472,  478;  Theall  y.  Yonkers,  21  Hun,  town    for    a   defect    in    the    bridge 

205;  Hawxhurat  v.  New  York,  43  Id.  (Maiden,  etc.  R.  Co.  y.  Charlestown, 

688.  8  Allen,  245).    The  fact  that  a  rail- 

'^Reid  y.  New  York,   139  N.  Y.  road    company   has    built   a   bridge 

534,  34  N.  £.   1102,  affg  68  Hun,  oyer  a  public  crossing  (as  required 

110^  22  X.  Y.  Supp.  623;   Shaw  y.  by  statute)  does  not  relieye  the  city 

Madrid,  11  N.  Y.  App.  Diy.  508,  42  from  its  duty  to  keep  such  bridge  in 

N.  Y.  Supp.  779;  Lane  y.  Syracuse,  a   safe   condition   for   public   trayel 

12  N.  Y.  App.  Diy.   118,  42  N.  Y.  (Tiemey    y.    Troy,    41    Hun,    120; 

Supp.  219   [action  against  city  and  People  y.  Brooklyn,  65  N.  Y.  349; 

railroad  company  jointly].     A  rail-  Bryant  y.  Randolph,  133  Id.  70,  30 

road  company  from  whose  tank  water  N.  E.  657 ) . 

drips  on  the  sidewalk  and  forms  ice,  ^  Hawxhurst    y.    New    York,    43 

is    liable     to    persons    injured    by  Hun,  588.     There  held  that  defend- 

slipping  thereon;  the  liability  is  not  ant  county  was  seyerally  liable  for 

wholly  on  the  city  (Thuringer  y.  N.  the  failure  of  the  joint  contractor  of 

Y.  (jentral  R.  C^,  82  Hun,  33,  31  itself  and  adjoining  county  to  place 

N.  Y.  Supp.  419).     See  cases  cited  barriers  on  a  bridge  approach  in  the 

in  note  20,   §  334,  ante;  Peoria  y.  adjoining  county;  the  duty  relating 

Simpson,  110  HI.  294  [city  and  lot  to    the    whole    structure,    including 

owner] ;     Peckham     y.     Burlington,  bridge  approaches  at  both  ends. 

Brayt      (Vt)     134     [two    towns].  ^  Cases  cited  under  §§  31,  120  and 

Where   the    duty   of   two  towns  to  122,  ante. 

bnild    a    bridge    is    joint    and    not  "^Moulton  y.  Sanford,  51  Me.  127; 

seyeral,  either  may  rebuild,  on  the  Perkins    y.    Fayette,    68    Id.    152; 

refusal  of  the  other  to  join,  and  sue  Farrar  y.  Greene,  32  Id.  574. 

the  other  for  contribution    (Day  y.  "•Shepherd   y.    Chelsea,   4    Allen, 

Bay,  94  N.  Y.  153).    The  expense  of  113  [boys  coasting  on  road];  Alger 

keeping  a  bridge  in  repair  being  im-  y.     Lowell,     3     Id.     402     [plaintiff 

posed  by  statute  upon  several  towns  crowded     off     unrailed     sidewalk] 

and  a  railroad  company  jointly,  with  Palmer   y.    Andover,   2    Cush.   600 

a  proyision  that  one  of  the  towns  Kidder  y.  Dunstable,  7  Gray,  104 

should   haye  the  care  and  superin-  Richards    y.    Enfield,    13    Id.    344 

tendence   of  it,   held,   the   company  Rowell   y.    Lowell,   7    Id.    100.     In 

could  not  recover  against  the  latter  Flagg  y.  Hudson,  142  Mass.  280,  8 

[Law  of  Nbg.    Vol.  I  —  56] 
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in  one  or  two  other  States/^^  that  a  person  cannot  be  said 
to  be  injured  *  *  by  reason  of  ''  or  *  *  through  '  *  a  defect  in 
a  highway,  as  those  words  are  used  in  their  respective 
statutes,  if  any  other  cause  contributed  to  the  injury, 
e.  g.  the  unlawful  or  careless  act  of  a  stranger  or  a  cul- 
pable defect  in  premises  adjoining  the  place  of  the  acci- 
dent ;  "^  the  judgment  being  rested  generally  on  the 
ground  that  the  defect  in  the  highway  was  not  the  pri- 
mary cause.  The  rule  appears  to  have  been  followed  in 
at  least  one  case  in  Iowa,  though  it  has  no  similar  stat- 
utes to  interpret."*  In  Vermont"*  and  Connecticut,"* 
the  share  of  a  stranger  in  producing  the  injury,  if  merely 
negligent,  is  not  to  be  considered;  and  this  doctrine  is 
accepted  by  all  courts,  when  not  embarrassed  by  statu- 
tory interpretation."'  The  general  rule  in  all  States  is, 
that  where  two  causes  combine  to  produce  an  injury  to  a 

N.  £.  42,  one  driving  a  buggy  turned  preaching    at    unlawful    speed,    but 

aside  to  avoid  contact  with  a  hack,  was  unable  to  do  bo  on  account  of 

but,   in  consequence   of  a  defect  in  etreet-car  track  being  out  of  repair, 

the   highway,   could   not  turn   suffi-  and    was     thrown    out;     city     not 

ciently,     and     a     collision     ensued,  liable]. 

Held,  that  in  the  absence  of  negli-  '^See  Hunt  v.  Pownal,  9  Vt.  411. 

gence    on    the    part    of    the    hack  ^See      Baldwin     v.      Greenwood 

driver,  the  defect  was  the  sole  cause  Turnpike  Co.,  40  Ccmn.  238 ;  Ward  v. 

of   the    injury,    and   the    town    was  North  Haven,  43  Id.  148. 

liable,     s.  p.,  Bourget  v.  Cambridge,  ""A  city  is  liable  for  n^ligently 

159  Mass.  388,  34  N.  E.  455;  Yeaw  maintaining    an    obstruction    in     & 

V.  Williams,  15  R.  I.  20.    See  cases  street,  whether  created  by  a  public 

cited  under  §  350,  post.  or    private    agency     (Pettingill     v. 

•"Ritger  v.  City  of  Milwaukee,  99  Yonkers,   116   N.   Y.   668,  22   N.   E. 

Wis.    190,    74    N.    W.    816    (1898);  1095;  Kunz  v.  Troy,  104  N.  Y.  344, 

Sehillinger   v.   Town   of  Verona,   96  10  N.  E.  442;  Bullock  v.  New  York, 

Wis.   456,    71    N.    W.    888    (1897);  99  N.  Y.  664;  Todd  v.  Troy,  61  Idi. 

Compare    Donahue    v.    Warren,    95  606;    Tiers  v.   New   York,   74  Hun, 

Wis.    367,    70   N.    W.    306    (1897);  452,  26  N.  Y.  Supp.  688;  Bunch  v. 

Doak    V.    Saginaw    Tp.,    78    N.    W.  Eden  ton,  90  N.   Q  431;    Centerville 

(Mich.)  883  (1899).  v.  Woods,  57   Ind.   192;    Elkhart  v. 

""La very  v.  Manchester,  68  N.  H.  Ritter,    66     Id.     136;     Senhenn    v. 

444.  Evansville,  140  Ind.  679,  40  N.  E.  69  ; 

"•De    Cftmp    V.    Sioux    Cily,    74  Caton  v.  Sedalia,  1  Mo.  App.  628; 

Iowa,  392,  37  N.  W.  971   [one  driv-  Galveston  v.  Pasnainskyt,  62  Tex.  118 

ing    along   a    street,    attempted    to  [broken    glass    in    bottom    of    open 

turn    out    for    butcher's    team    ap-  street  excavation] ;  and  see  (jodtz  v. 
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traveler  upon  a  highway,  both  of  which  are  in  their 
nature  proximate  —  the  one  being  a  culpable  defect  in 
the  highway,  and  the  other  some  occurrence  for  which 
neither  party  is  responsible  —  the  municipahty  is  liable, 
provided  the  injury  would  not  have  been  sustained  but 
for  such  defect ;  ^"  otherwise  it  is  exempt."*  Municipali- 
ties are  not  bound  to  furnish  roads  upon  which  it  will  be 
< 

Ashland,  75  Wis.  642,  44  N.  W.  770 ;  Johnson,  24  Ky.  L.  Rep.  685,  69  S. 
Smalley  v.  Appleton,  76  Wis.  18,  43  W.  803  (1897). 
N.  W.  826.  ""Kieffer  v.  Hummelstown,  151  Pa. 
«  Ivory  V.  Deerpark,  116  N.  Y.  476,  St.  304,  24  Atl.  1060  [horse  frightened 
22  K.  £.  1080;  Ring  v.  GQhoe8,.77  N.  hy  boy's  shooting  pigeons  in  adjoin- 
Y.  83 ;  Ehrgott  v.  New  York,  96  Id.  ing  field ;  "  no  accident  would  have 
264 ;  Lynch  V.  New  Rochelle,  78  Hun,  happened  but  for  the  shooting"]; 
207,  28  N.  Y.  Supp.  962;  Hunt  y.  Schaeffer  v.  Jackson,  150  Pa.  St.  145, 
Pownal,  9  Vt  411;  Palmer  y.  24  Atl.  629  [hole  in  highway  plain- 
Aodbver,  56  Mass.  600;  Houfe  y.  tiff's  horse  frightened  by  donkey; 
Fulton,  29  Wis.  296,  per  Dixon,  C.  J.;  buggy  caught  in  hole].  In  West  Ma- 
McNamara  v.  Clintonville,  62  Id.  207;  honey  v.  Watson,  116  Pa.  St.  344,  9 
Chicago  y.  Schmidt,  107  111.  186  [de-  Atl.  430,  horses  driven  after  dark, 
feet  in  sidewalk  prevented  plaintiff  struck  an  ash-heap  negligently  left 
avoiding  approaching  railroad  train] ;  in  the  road*,  whereby  the  vehicle  was 
Carterville  v.  Cook,  129  m.  152,  22  oyertumed  and  the  horses  frightened. 
X.  £.  14  [plaintiff  pushed  off  un-  They  ran  upon  a  railroad,  were  driven 
railed  sidewalk].  One  who,  in  at-  from  the  track,  then  ran  along  the 
tempting  to  extricate  his  horse  from  track,  in  an  opposite  direction,  for 
&  hole  in  a  defective  bridge,  into  over  a  mile,  when  they  were  struck 
irhich  the  horse  had  stepped,  was  by  an  engine,  and  killed.  Held,  that 
injured  by  the  animal,  may  recover  the  ash-heap  in  the  road  was  the  re- 
against  the  town  (Stickney  v.  Maid-  mote,  not  proximate,  cause  of  the 
stone,  30  Vt.  738;  Page  y.  Bucks-  injury.  8.  p.,  Ghildrey  v.  Hunting- 
port,  64  Me.  61 ;  La  Duke  v.  Exeter,  ton,  34  W.  Va.  457,  12  S.  E.  536  [po- 
97  Mich.  450,  56  N.  W.  851;  Chacey  liceman,  struggling  with  a  prisoner, 
V.  Fargo,  5  N.  D.  173,  64  N,  W.  932,  caught  his  foot  in  hole  in  sidewalk, 
18  L.  R.  A.  750,  51  Am.  &  E.  Corp.  and  the  prisoner  fell  on  him;  hole  not 
Cajses,  482  (1895)  ;  Joliet  v.  Shufeldt,  proximate  cause];  Gonzales  v.  Gal- 
144  ni.  403,  32  N.  £.  969,  18  L.  R.  A.  veston,  84  Tex.  3,  19  S.  W.  284  [pile 
750,  51  Am.  k  Eng.  Corp.  Cases,  of  timber  in  street  knocked  down  by 
482  (1893);  Dillon  v.  Raleigh,  124  drayman,  injuring  child;  held,  his 
N.  G.  184,  32  S.  E.  548  (1899);  n^ligenoe,  not  the  city's  was  proxi- 
Schafer  v.  Fond  du  Lac,  104  Wis.  39,  mate  cause].  A  town  is  not  liable 
80  N.  W.  59  (1899)  ;  San  Antonio  v.  to  one  injured  by  falling  into  an  ex- 
Talerioo,  98  Tex.  151,  81  S.  W.  518  cavation  when  the  fall  was  wholly 
(1904);  Jones  v.  Tampa,  42  So.  occasioned  by  another,  who  willfully 
(Fla.)     729     (1907);    Louisville    v.  threw  him  into  the  pit  (Alexander  v. 
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safe  for  horses  to  run  away,  but  they  are  bound  to  furnish 
reasonably  safe  roads ;  and  if  they  do  not,  and  a  traveler 
is  injured  by  culpable  defects  in  the  road,  it  is  no  defense 
that  his  horse  at  the  time  was  running  away,  or  was  be- 
yond his  control.""  Even  where  this  doctrine  is  not  ac- 
cepted it  is  held  that  the  momentary  swerving,  shying,"^ 
or  stumbling,"^  or  the  starting  into  a  quick  trot  or  even 
run,^^*  of  a  safe  horse,  by  which  it  is  brought  into  contact 

New  Cafitle,  115  Ind.  51,  17  N.  E.  in  highway,  escaped  from  driver,  ran 

200).  ninety  rods  and  collided  with  another 

'**Ring  V.   Cohoes,   77   N.  Y.  83;  traveler:     Held,  the  town  was  liable 

Ivory  V.  Deerpark,  116  N.  Y.  476,  22  (Merrill  v.  Claremont,  58  N.  H.  468). 

N.  E.  1080;  Smith  v.  Clarkstown,  69  8.  P.,  Winship  v.  Enfield,  42  Id.  197; 

Hun,  155,  23  N.  Y.  Supp.  245;  Lane  Fulsome  v.  Concord,  46  Vt.  135;  Joilet 

V.  Wheeler,  35  Hun,  606;  Houghtal-  v.  Shufelt,  supra;  Peoria  v.  Gerber, 

ing  V.  Sheely,  51   Id.  698,  3  N.  Y.  68  HI.  App.  265,  aff'd,  169  111.  318,  48 

Supp.  904;  Baltimore  Turnpike  Go.  N.  E.  152  (1897) ;  Dillon  v.  Raleigh, 

V.  Bateman,  68  Md.  389,  13  Atl.  64;  supra;  Townsend  v.  Joplin,  139  Mo. 

Hey  V.  Philadelphia,  81   Pa.   St.  44  App.  394,  123  S.  W.  474  (1910) ;  but 

[fright  from  locomotive] ;  Wellmann  where  a  horse  gets  beyond  control  and 

V.  Susquehanna  Depot,   167  Pa.  St.  an  injury  is  caused  by  coming  in  con- 

239,  31  Atl.  666  [same] ;  Atlanta  v.  tact  with  a  defect  in  the  highway, 

Wilson,  69  Ga.  544;  Augusta  v.  Hud-  it  has  been  held  in  other  jurisdictions 

son,  94  Ga.  135,  21  S.  E.  289;  Brad-  that   the    former    is    the    proximate 

ford  V.  Anniston,  92  Ala.  349,  8  So.  cause  and  that  no  recovery  can  be 

683;  Smith  v.  County  Court,  33  W.  had  against  the  municipality)  ;  Bell 

Va.  719,  11  S.  E.  1  [illegally  narrow  v.  Wayne,  123  Mich.  386,  82  N.  W. 

road;  horse,  frightened  by  animals,  216,  81  Am,  St.  Rep.  204,  48  L.  R. 

backed  wagon  over  bank] ;  Fowler  v.  A.  644  (1900). 

Linquist,  138  Ind.  566,  37  N.  E.  133;  **Aldrich  v.  Gorham,  77  Me.  287; 

Centerville  v.  Woods,   57   Ind.   192;  Carleton  v.  Caribou,  88  Id.  461,  34 

Brooksville  v.  Pumphrey,  69  Id.  78;  Atl.   269;    Johnson   v.    Philadelphia, 

Ross  V.  Ionia,  104  Mich.  320,  62  N.  W.  139  Pa.  St.  646,  21  Atl.  316;  Rohr- 

401 ;  Hull  V.  Kansas  City,  54  Mo.  699  bough  v.  Barbour  County  Court,  39 

[horse  for  moment  beyond  control] ;  W.  Va.  472,  20  S.  E.  665.   Shieing  or 

Barr  v.  Kansas  City,  105  Id.  650,  16  swerving  (Vogelgesang  v.  City  of  St. 

S.  W.  483 ;  Union  St,  R.  Co.  V.  Stone,  Louis,   139  Mo.    127,   40  S.  W.   653 

64  Kans.  83,  37  Pac.  1012;  Baldridge  (1897)  ;   Morseman  v.  Rockland,   91 

Bridjge  Co.  v.  Cartrett,  75  Tex.  628,  Me.  264,  39  Atl.  995  (1895). 

13  S.  W.  8;  Eads  v.  Marshall,  [Tex.  "*Willey  v.   Belfast,  61   Me,  569; 

Civ.   App.],   29   S.   W,   170;    Camp-  Clark  v.  Lebanon,  63  Id.  393. 

bell    V.    Stillwater,    32    Minn.    308  ""Stone     v.     Hubbardstown,     100 

[frightened    by    moving    street-car],  Mass.  49;  Babson  v.  Rockport,  101  Id. 

Horses,  frightened  by  the  overturn-  93;   Yeaw  v.  Williams,   15  R.  I.  20 

ing  of  their  load,  caused  by  defect  [team   coming   up   behind].     Under 
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with  a  defect  in  the  road,  is  not  the  proximate  cause  of  a 
resulting  injury.  A  defect  which  causes  the  derange- 
ment or  breaking  of  a  safe  and  proper  yehicle,  so  that,  in 
consequence,  a  reasonably  well-broken  horse  gets  beyond 
the  control  of  a  reasonably  skillful  driver,  is  the  proxi- 
mate cause  of  an  ensuing  injury,  though  happening  on  a 
part  of  the  highway  which  is  not  defective.^ 
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§  347.  [Omitted.] 

§  348.  Duty  to  rebuild  destroyed  highway.  —  At  com- 
mon law,  a  parish  is  excused  from  rebuilding  a  highway 
which  has  been  wholly  destroyed  by  the  elements  or  by 
the  operation  of  natural  causes,  over  which  it  has  no 
control,  as  where  the  soil  of  a  roadbed  has  been  entirely 
swept  away  by  a  flood,  or  a  bridge  totally  destroyed  by 
fire.*"  On  the  other  hand,  the  duty  of  turnpike  com- 
panies and  other  owners  of  road  franchises  being  to  make 
their  roads  and  bridges  passable,  it  is  no  excuse  for  their 
failure  to  do  so,  that  they  were  rendered  impassable  by  a 
sudden  flood  or  other  irresistible  causes    They  are  bound 

the  Massachusetts  statute  it  is  held  Joliet     v.     Shufelt,    supra.;     where, 

that  if   the  driver  loses  control   of  frightened  by  a  defect,  the  horse  ran 

his  horse,  the  town  is  not  liable  for  into    another    traveler     (Merrill    y. 

the  injury  occasioned  by  a  defect  in  Claremont,  58  N.  H.  468;   Fulsome 

the  highway,  though  no  other  cause  v.  Concord,  46  Vt.  135;   Centerville 

intervened    between   the   defect   and  v.  Woods,  57  Ind.   192) ;  where  the 

the  injury   (Marble  v.  Worcester,  4  injury  occurs  on  another  part  of  the 

Gray,  395;  Titus  y.  Northbridge,  97  road,  though  not  defective  (Baldwin 

Mass.  258;  Fogg  y.  Nahant,  98  Id.  v.  Greenwood'  Tump.  Co.,  40  Conn. 

578).  238). 

"■  Goshen  Tump.  Co.  y.  Sears,  7  "*  Regina  v.  Hornsea,  1  Dear.  C.  C. 
Conn.  86;  Ward  y.  North  Haven,  43  291,  18  Jur.  315^  25  Eng.  Law  &  Eq. 
Id.  148;  Seheunke  v.  Pine  River,  84  582.  In  Regina  y.  Paul  (2  Mood. 
Wis.  669,  54  N.  W.  1007;  Sherwood  «k  Rob.  307),  Maule,  J.,  said:  "The 
v.  HamiltoDy  37  Upp.  pan.  (Q.  B.)  interruption  of  the  passage  is  not 
410;  Toms  y.  Whitby,  35  Id.  195.  from  the  want  of  repair,  but  from 
Otherwise,  under  Massachusetts  the  sea  having  washed  away  the 
statute  (Scannal  v.  Cambridge,  wall  or  embankment,  and  there  is 
163  Mase.  92,  39  N.  E.  790).  no  longer  anything  for  them  to  re- 
See  cases   cited  under  §   378,  post,  pair."     s.   P.,   Rex   v.   Montague,   4 
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to  build  within  a  reasonable  time."*  Under  a  statute  re- 
quiring the  maintenance  of  roads  and  bridges^  and  impos- 
ing a  liability  for  the  consequences  of  *  *  defects  '  *  therein, 
it  is  held  immaterial  how  the  defect  was  produced, 
whether  by  natural  causes,  or  by  human  agency ;  and  the 
total  destruction  of  the  highway  is  a  defect  which  the 
town  is  bound  to  remedy  by  rebuilding  without  unreason- 
able delay."'  It  is  no  justification  for  an  unreasonable 
delay  in  rebuilding  that  there  is  a  contiguous  road,  in 
good  repair,  which  the  traveler  might  have  taken.^ 


IST 


§  349.  [ConsoUdated  with  §  356.] 

§  350.  What  are  ''  defects  "  under  statutes.  —  As  a 
general  rule,  the  defects  in  highways,  whether  structural 
or  otherwise,  for  which  towns  are  declared  liable  by 
statute,  are  those,  and  only  those,  the  maintenance  of 
which,  as  common-law  nuisances,  would  subject  a  town  to 
indictment."'  But,  on  the  other  hand,  it  is  not  every  nui- 
sance which  obstructs,  hinders,  or  endangers  travelers 
upon  a  highway  that  constitutees  *  *  a  defect, ' '  within  the 
meaning  of  a  statute.^**    The  question,  what  is  a  **  safe 

Bam.  &  Gr.  598 ;  Regina  v.  Bamber,  whether  an  indictment  oould  be  main- 

5   Q.   B.   279;    Rex  v.   Landulph,   1  tained  against  the  town  for  the  al- 

Mood.  &  Rob.  393.  leged  defect,  but  whether  it  was  le- 

^  People  y.  Hills  dale  Tump.  Co.,  gaily  answerable  to  plaintiff  for  the 

23  Wend.  254.  injury  received  therefrom. 

"•  Palmer  v.  Portsmouth,  43  N.  H.  **•  Hewison  v.  New  H&ven,  34  Conn. 

266;  Briggs  v.  Guilford,  8  Vt.  264;  136,  per  Carpenter,  J.     In  Hixon  v. 

Clark  V.  Corinth,  41  Id.  449.  Lowell,  13  Gray,  59^  Hoar,  J.,  said: 

"'State  y.  Fryeburg,  15  Me.  405;  "It   is  obvious   that  there   may   be 

Frost  y.  Portland,  11  Id.  271.    As  to  nuisances    upon    trayeled    ways    for 

what  will  be  held  an  unreasonable  which   there   is   no   remedy    against 

delay,  see  Bozfordf  y.  Essex,  7  Pick,  the  town  which  is  bound  by  law  to 

337.  construct  andl  maintain  the  way.     If 

^  So  held  in  Massachusetts  (How-  the   owner   of   a   distillery,    for   ex- 

ard  y.  North  Bridgewater,  16  Pick,  ample,  or  of  a  manufactory  adjoin- 

189)  and  in  Maine  (Merrill  y.  Ha.mp-  ing  the  street  of  a  city,  should  dia- 

den,  26  Me.  234).    In  Goldthwaite  y.  charge  continuously\  from  a  pipe  or 

East  Bridgewater  (5  Gray,  61),  the  orifice  opening  toward  the  street,  a 

real   question   was   said   to  be,   not  quantity  of  steam  or  hot  water,  to  the 
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and  convenient ''  road  or  bridge,  or  what  is  a  **  defect 
or  want  of  repair  *  *  therein,  or  *  *  an  insufficiency, ' '  within 
the  meaning  of  those  terms  as  used  in  the  statutes  is, 

generally,  one  of  fact  for  the  jury  upon  the  circumstances 
of  each  particular  case,"°  such  as  the  season  of  the  year, 
the  hour  of  the  day  or  night  the  accident  occurred,  the 
location  of  the  way  and  the  use  to  which  it  is  to  be  put,"^ 

miisanoe  and  injiuy  of  passeraby,  done  all  that  could  be  reasonably 
they  must  certainly  seek  redress  in  required  to  make  the  road  safe,  and 
some  other  mode  than  by  an  action  whether  a  pile  of  rocks  by  the  road- 
for  a  defective  way.  If  the  walls  of  side  was  a  defect,  is  for  the  jury 
a  house  adjoining  a  street  in  a  city  (Lee  v.  Barkhampton,  46  Conn.  213). 
were  erected  in  so  insecure  a  man-  So  whether  the  condition  of  a  rail- 
ner  as  to  be  liable  to  fall  upon  per-  ing  erected  to  mark  out  a  traveled 
sons  passing  by,  or  if  the  eaves-  way,  and  which  had  fallen  out  of 
trough  or  water-conductor  was  so  ar-  repair,  constituted  a  defect  (Pratt  v. 
ranged  as  to  throw  a  stream  from  the  Amherst,  140  Mass.  167,  2  N.  E. 
roof  upon  the  sidewalk,  there  being  777 ) .  s.  p.,  Hickey  v.  Waltham,  159 
in  either  case  no  structure  erected  Mass.  460,  34  N.  E.  681  [pile  of  dirt 
within  or  above  the  traveled  way,  it  from  street  excavation] ;  Farley  v. 
would  not  constitute  a  defect  in  the  Philadelphia,  15  Phila.  290  [pile  of 
way."  Held,  therefore,  that  a  city  stones  suffered  to  remain  on  street  a 
was  not  liable  for  injury  to  passers-  week];  Jackson  v.  Wagner  (Pa.),  17 
by  on  a  sidewalk  for  the  fall  on  him  Atl.  903 ;  Lane  v.  Hancock,  67  Hun, 
of  an  overhanging  mass  of  snow  and  623,  22  N.  Y.  Supp.  470  [question  of 
ice  from  an  abutting  building.  See  proximate  cause] ;  Whitney  v.  Mil- 
Barber  V.  Roxbury,  11  Allen,  318,  waukee,  57  Wis.  639,  16  N.  W.  12; 
per  Gray,  J.  The  overflow  of  a  high-  Troxel  v.  Vinton,  77  Iowa,  90,  41  N. 
way  by  a  swollen  river  is  not  ''an  W.  580.  Whether  the  absence  of  a 
insufficiency  or  want  of  repair"  of  hand  rail  on  a  bridge  is  a  defect 
the  highway  imder  the  New  Hamp-  (Dale  v.  Webster  County,  76  Iowa, 
shire  statute  (Farmim  v«  Ck>ncord,  370,  41  N.  W.  1),  or  whether  a  side- 
2  N.  H.  392).  walk  should  have  had  three  stringers 
"•Providence  v.  Clapp,  17  How.  instead  of  two  (Smith  v.  Pella,  86 
U.  8.  161;  Green  v.  Danby,  12  Vt.  Iowa,  236,  63  N.  W.  226),  are  ques- 
338;  Rice  v.  Montpelier,  19  Id.  470;  tioos  for  the  jury. 
Cassedy  v.  Stockbridge,  21  Id.  391;  ^A  municipal  corporation  must 
Sessions  v.  Newport,  23  Id.  9;  keep  a  street  in  a  reasonably  safe 
Keltey  v.  Glover,  15  Id.  708 ;  Merrill  condition,  considering  the  use  to 
V.  Hsimpden,  26  Me.  234;  Tripp  v.  which  it  is  to  be  put;  and  where  a 
Lyman,  37  Id.  250;  Lawrence  v.  Mt.  street  is  in  constant  use  in  a  crowded 
Vernon,  35  Id.  100;  Fitz  v.  Boston,  4  part  of  the  city,  it  is  for  the  jury  to 
Cush.  365;  Johnson  v.  Haverhill,  35  say  whether  a  considerable  depres- 
N.  H.  74;  Winship  v.  Enfleld,  42  Id.  sion  in  the  pavement  created  a  con- 
197;  Yeaw  v.  Williams,  15  R.  I.  20,  dition  from  which  a  prudent  person 
23  Atl.  33.     Whether  the  town  had  would   anticipate   an  injury  to  one 
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as  well  as  the  nature  of  the  accident  itself."*  Under  the 
Maine  statute,  it  has  been  held  that  a  *  *  defect  or  want  of 
repair  *'  is  either  inert  matter  left  encumbering  the 
street,  either  upon  or  over  it,  or  a  structural  defect  en- 
dangering the  public  travel."*  In  Connecticut,  a  defect 
in  a  highway,  under  the  statute  of  that  State,  is  **  any 
object  in,  upon,  or  near,  the  traveled  path,  which  would 
necessarily  obstruct  or  hinder  one  in  the  use  of  the  road 
for  the  purpose  of  traveling  thereon,  or  which,  from  its 
nature  and  position,  would  be  likely  to  produce  that 
result.''"*  It  is  held  in  New  Hampshire,  Maine  and 
Massachusetts  that  a  statutory  requirement  to  maintain 

using  the  street  ( Smith  y.  New  York,  the   highway  limits)    which,    in   its 

17  N.  Y.  App.  Div.  438).  nature,    is    calculated    to    frighten 

'"Hutchinson  v.  Concord,  41  Vt.  horses  of   ordinary   gentleness,   and 
271;    Cleveland  v.   Bangor,   87   Me.  likely  to  obstruct  the  right  of  way,. 
259,  32  Atl.  892 ;  stepping  stone  mis-  may  constitute  a  defect  in  the  way 
placed    (McCormack   v.    Robin,    126  itself    (Hewison  v.  New  Haven,   34 
La.  599,  52  So.  779  (1910);  crossing  Conn.    136;    and    cases   cited   under 
( Smart    v.    Kansas    City,    208    Mo.  §  355,  post ) .  In  Jones  v.  New  Haven, 
162,   105  S.  W.  709    (1907);   board  34  Conn.  1,  a  dead  limb,  which  the 
walk    (Christie  v.   Portland,  29  N.  city  officers  had  negligently  allowed 
Brunsw,    311);     holes     (Collins    v.  to  remain  upon  a  tree  in  a  public 
Philadelphia,  227   Pa.   121,   75  Atl.  square,    fell    upon    plaintiff.      Held, 
1028    (1910);    railing   in   dangerous  city  was  liable.     Under  the  present 
places    (Endess  v.  Chicago,  147  111.  Massachusetts  statute  it  is  held  that 
App.  406  (1910) ;  stake  in  sidewalk  a  city  is  liable  to  one  injured  by  the 
(Rea  V.  Sioux  City,  127  Iowa,  615,  falling  of  a  tree  standing  in  a  public 
103    N.    W.    949    ( 1905 ) ;    Jones   v.  street,  when  the  authorities  knew,  or 
Deering,    94   Me.    165,   47    Atl.    140  might  have  known,  its  dangerous  coa- 
(1900).  dition,  and  took  no  steps  to  remove 
■  ""Therefore,   a  team  temporarily  it,  or  to  guard  passers-by  against  it 
stationed   in  the   street,   under   the  (Chase  v.  Lowell,  151  Mass.  422,  24 
charge  of  the  owner  or  driver,  is  not  N.  E.  212).    Under  the  South  Caro- 
a  defect  or  obstruction  within  the  lina  statute  (Rev.  St.  1803,  §  1582), 
meaning   of   the   statute    (Davis   v.  a   city   is   only    liable   for   injuries 
Bangor,  42  Me.  522).     See  Bigelow  caused  by  "defects"  in  the  street, 
V.   Weston,    3    Pick.   267;    Snow   v.  or  by  its  mismanagement  in  making 
Adams,  1  Oish.  443;  Frost  v.  Port-  repairs  of  the  street,  and  not  for  in- 
land, 11  Me.  271;  Hutchinson  v.  Con-  juries  to  a  horse  caused  by  its  be- 
cord,  41  Vt.  271 ;  Ray  v.  Manchester,  coming    frightened    at    merchandise 
46  N.  H.  59.  negligently  allowed  to  be  displayed 

"*  Therefore,    any   object   upon   or  on  the  street  (Dunn  v.  Barnwell,  43 

near  the  traveled  path    (but  within  S.  C.  398,  21  S.  E.  315). 
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roads  in  good  and  sufficient  repair,  or  safe  and  conven- 
ient, and  the  like,  refers  to  the  surface  of  a  road,  and  to 
objects  within  its  boundary  lines,  calculated  to  interfere 
with  its  safe  and  convenient  use,  and  not  to  objects  or 
causes  of  interference  outside  the  highway  on  adjacent 
premises."'  Though  such  objects,  if  they  overhang  the 
highway  are  nuisances,  for  permitting  which  the  city 
may  be  liable  to  one  injured  thereby,  they  are  not  defects 
in  the  highway  which  render  travel  on  it  necessarily  un- 
safe,  within  the  meaning  of  the  statute."*  Hence  towns 
are  held  in  Massachusetts  not  liable  to  a  traveler  in- 
jured by  ice  and  snow  falling  on  him  from  the  roof  of 
an  abutting  building,"^  or  by  the  fall  of  a  sign-board,"* 
or  awning  "•  projecting  from  such  building  over  the  side- 
walk, unless  the  projection  was,  to  some  extent  at  least, 
supported  on  the  sidewalk."®  A  different  rule  prevails 
where  the  liability  of  municipal  corporations  for  defec- 
tive highways  is  not  expressly  defined  by  statute."* 

§  351.  Defects  in  margin  of  way.  —  Defects  for  which 
a  statute  imposes  a  liability  need  not  be  in  the  wrought 
or  usually  traveled  track  of  a  rural  road.     While  all  the 

""Knowlton  v.  Pittsfield,  62  N.  H.  "*•  Hewison  v.  New  Haven,  34  Conn. 

535;    Hebbard  ▼.   Berlin,   66  N.  H.  136.    Contra:    See  §  350,  notes  129^ 

023,  32   Atl.  229   [horse,  frightened  130,  131,  132,  133,  134,  supra. 

hy  noise  of  engine  on  adjoining  prop-  ^  Hixon  ▼.  Lowell,   13  Gray,  59» 

erty,  ran   away],     s.  p.,  Farrell  v.  And  doubtless  will  be  so  held  wher- 

Oldtown,  69  Me.  72;  Keith  v.  Easton,  ever  presented. 

2  Allen,  553  [object  outside  traveled  ""Jones  v.  Boston,  104  Mass.  75; 

path  frightened  horse] ;  Chamberlain  Salisbury  y.   Hershenroder,    106   Id. 

V.  Enfield,  43  N.  H.  356;  Hawks  v.  458  [owner  liable;  city  not];  Taylor 

Korthampton,  116  Mass.  420  [defect  v.  Peckham,  8  R.  I.  349  [same], 

in  a  highway  occasioned  by  the  care-  "•Hewison  v.  New  Haven,  supra; 

less,  negligent  or  unskillful  conduct  Day  v.  Milford,  5  Allen,  98;  Milford 

of  a  street  railway  corporation],    A  v.    Holbrook,    9    Id.    17;    Drake    v. 

town  is  not  liable  for  injuries  occa-  Lowell,  13  Mete.  292. 

sioned  to  a  traveler  on  the  highway  "•West  v.  Lynn,  110  Mass.  514; 

by  a  locomotive  engine,   run  by   a  Drake  v.  Lowell,  13  Mete.  292.    See 

railroad  corporation  on  their  track,  McCrorey  v.  Thomas,   109  Va.  373,. 

illegaUy    laid    across    the    highway  63  S.  E.  1011  (1909). 

(Vinal  V.  Dorchester,  7  Gray,  421).  '**See  §  354,  post. 
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land  over  the  whole  width  of  such  a  road,  as  laid  out,  need 
not  furnish  an  equally  safe  and  free  passage,""  the  high- 
way cannot  be  said  to  be  free  from  *  *  defects  or  want  of 
repair, '*  or  **  safe  and  convenient,**  if  anything  within 
the  limits  of  the  highway,  though  outside  the  traveled 
track,  is  calculated  to  interfere  with  or  endanger  a  trav- 
eler on  the  main  path."*  If  a  traveler,  in  order  to  avoid 
dangerous  defects  or  obstructions  in  the  traveled  path, 
diverges  to  the  margin  of  the  road,  he  is  entitled  to  pre- 
sume it  safe,"*  and  the  town  is  liable  for  injuries  sus- 
tained by  him  from  pitfalls,  or  other  defects  therein. 
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^  Brown    v.    Skowhegan,    82    Me.  N.     £.     133).       Shade    trees    from 

273,  19  Ail.  399;  and  cases  in  next  twenty-five  to  forty  feet  high,  and 

note.  twelve    feet    in    diameter,    standing 

^  Stinson  v.  Gardner,  42  Me.  248 ;  within  a  sidewalk,  from  eight  to  fif- 
Bryant  v.  Biddeford,  39  Id.  193;  teen  inches  from  the  curb,  are  ob- 
Johnson  v.  Whitefield,  18  Id.  286;  structions  (Chase  v.  Oshkosh,  81 
Morse  V.  Richmond,  41  Vt.  435;  Rice  Wis.  313,  51  N.  W.  660;  Boltz  v. 
V.  Montpelier,  19  Id.  470;  Dimock  v.  Town  of  Sullivan,  101  Wis.  608,  77 
Suffield,  30  Conn.  12»;  Howard  v.  N.  W.  870  (1890);  Carlon  v.  Green- 
North  Bridgewater,  16  Pick.  191;  field,  130  Wis,  342,  110  N.  W.  208 
Shepardson  v.  Colerain,  13  Mete.  56;  (1907);  Birch  v.  Charleston  Light, 
Bigelow  V.  Weston,  3  Pick.  267;  etc.  Co.,  113  111.  App.  229;  Vin- 
Cogswell  ▼.  Lexington,  4  Cush.  307.  cennes  v.  Spees,  72  N.  E.  (Ind.  App.) 
Compare  Young  v.  Yarmouth,  9  531  (1904);  see  Oliver  v.  Denver,  13 
Gray,  386.  If  an  obstruction  out-  Colo."  345,  67  Pac.  729  (1899). 
side  of  the  traveled  part  renders  the  ^Buck  v.  Biddeford,  82  Me.  433, 
road  unsafe,  the  town  will  be  liable  19  Atl.  912;  Stewart  v.  Milford,  21 
unless  it  has  made  proper  safeguards  Wis.  491 ;  Austin  v.  Ritz,  72  Tex. 
or  railings  (Willey  v.  Portsmouth,  391,  9  S.  W.  884.  Where  there  is 
35  N.  H.  303).  Accumulations  of  no  visible  sign  to  indicate  that  any 
snow  on  the  margin  of  a  road,  ren-  portion  of  a  roadbed  is  unsafe,  a  per- 
dering  travel  unsafe,  may  be  a  de-  son  is  not  obliged  to  follow  the 
feet  (Barton  ▼.  Montpelier,  30  Vt.  beaten  track,  but  has  a  right  to 
650).  They  are  not,  if  there  is  a  rea-  travel  over  any  part  of  the  road, 
sonably  safe  and  convenient  path  worked  and  prepared  as  a  roadbed 
anywhere  within  the  limits  (Seeley  (Wakeham  v.  St.  Clair,  01  Mich.  15, 
V.  Litchfield,  49  Conn.  134;  Willey  51  N.  W.  696). 
V.  Ellsworth,  64  Me.  57 ) .  Plaintiff's  **"  If  snow  obstructs  the  usually 
horses  becoming  frightened,  got  be-  traveled  path,  and  the  only  way 
yond  his  control  and  collided  with  a  broken  out  is  at  the  side  over  a 
post  several  feet  from  the  traveled  frozen  ditch,  a  traveler  is  entitled  to 
road.  Held,  that,  though  plaintiff  take  it,  and  the  town  is  liable  for  an 
knew  of  the  post,  he  could  recover  injury  sustained  (Savage  y.  Bangor, 
(Fowler  v.  Linguist,  138  Ind.  566,  37  40  Me.  176).    If  he  is  forced  into  a 
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If  such  divergence  is  nimecessary  and  voluntary,"*  as 
where  it  is  merely  to  obtain  a  better  road  at  the  side,  or 
where  his  horse  takes  that  direction  from  natural  in- 
stinct, or  from  inabiUty  to  see  the  road  on  account  of  the 
darkness,  he  cannot  recover  for  injuries  received."^ 
If  the  margin  of  a  road  has,  by  use  or  otherwise,  been 
made  a  part  of  the  road,  and  suffered  to  be  used  as  such 
by  the  town  authorities,  the  town  is  responsible  for  de- 
fects in  such  part."*    That  one  is  off  the  traveled  part  of 

ditch  by  accident,  and  injury  ensues  traveled  way  was  only  twelve  feet 

by  reason  of  an  obstmcticm  placed  wide,  and  another  excavation  existed 

there,  the  town  will  be  liable   (Cas-  on  the  opposite  side,  and  the  whole 

acdy    V,    Stockbridge,    21    Vt.    3^1;  vicinity,   by   the    side   of  the   river, 

Chapman  v.  Cook,  10  R.  I.  304.    See  was  covered  by  nearly  two  feet  of 

stone    y.    Attleborough,    140    Mass.  water.    Held,  town  not  liable,    s.  p., 

328;   Pomeroy  v.  Westfield,  154  Id.  Joyner    v.    Great    Barrington,     118 

462,  28  N.  £.  890).  Mass.  463;  Marshall  v.  Ipswich,  110 

^  If  a  traveler  errs  in  judgment  in  Id.  522 ;  Ramsey  v.  Rushville  R.  Co., 

taking  a  side  track  upon  a  highway  81   Ind.  394;    Biggs  v.   Huntington, 

when  the  main  track  is  passable  and  32  W.  Va.  65,  9  S.  E.  51.    In  Moch- 

safe,  although  the  side  track  is  gen-  ler  v.  Shaftesbury,  46  Vt.  580^  it  was 

erally  used,  the  town  is  not  liable  held  to  be  the  duty  of  the  town  to 

(Burr  V.  Plymouth,  48  Conn.  460;  keep  a  highway  in  sufficient  repair 

OnLdLUghlin    y.    Dubuque,    42    Iowa,  for  the  pcLssing  of  teams  going  in  the 

539).    In  Smith  v.  Wendell  (7  Cush.  same  direction.     Though  there  was 

498),  a  town  was  held  not  liable  to  a  no  necessity  for  plaintiff  to  deviate 

traveler  passing  from  a  public  high-  from  the  traveled  path,  to  pass  the 

way  to  a  railway  station  through  a  team  in  front  of  him,  and  in  doing  so 

road  opened  by  the  proprietors  of  the  he  was  influenced  by  a  desire  to  keep 

railroad  for  that  purpose,  for  an  in-  in    company    with   the    party    with 

jnry  occasioned  by  a  block  of  stone  whom   he   was   traveling,   the   town 

lying  within  the  limits  of  the  high-  was  liable  for  a  defect  in  the  margin, 

way  as  located,  and  obstructing  the  the  liability  of  the  town  not  being 

entrance  to  the  road  to  the  station,  limited  to  cases  of  absolute  necessity. 

if  it  did  not  obstruct  the  roadbed  of  *^  Potter  v.  Oastleton,  53  Vt.  435; 

the  highway.  Aston  v.  Newton,  134  Mass.  507.     A 

■*  Rice  V.  Montpelier,  19  Vt.  470.  side  of  a  street  may  be  in  such  form, 

And  see  Dickey  v.  Maine  Telegraph  and  so  used,  with  the  knowledge  and 

Co.,  46  Me.  483;   and  Macomber  v.  acquiescence  of  the  town,  as  to  be  a 

Taunton,  100  Mass.  255,  in  which  a  portion  of  the  traveled  part  of  the 

town  was  held  not  liable  for  collision  way,  though  no  work  has  been  done 

with  a  hitching  post.    In  Famum  v.  on  it  to  fit  it  for  the  use  of  pedes- 

Concord,   2   N.   H.    392,   the   injury  trians  (Moran  v.  Palmer,  162  Mass. 

was  ooeaaioned  by  an  excavation  by  196,  38  N.  E.  442).    Where  an  open 

the  side  of  the  road,  although  the  and  well-beaten  path  led  from  the 
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the  street  is  not  of  itself  contributory  negligence,  if  he 
is  in  the  exercise  of  due  care."" 

§  352.  When  whole  width  must  be  passable.  —  It  is 

obvious  that  what  would  constitute  a  serious  defect  in  a 
highway  of  a  certain  character  and  location,  might  be  a 
very  inconsiderable  defect,  or  none  at  all,  in  another  high- 
way."°  What  would  be  a  safe  and  convenient  road  in  the 
country  might  be  a  very  unsafe  and  inconvenient  street 
in  a  city.  The  necessity  in  a  city  street  of  a  smooth  pave- 
ment and  even  grade,  and  of  a  sufficient  width  to  accom- 
modate the  exigencies  of  increased  travel,  does  not  exist 
in  a  country  road."^    Hence,  while  it  will  not  be  required 

traveled  path  to  an  apparently  safe  venient  is  not  that  all  parts  of  all 
and  convenient  watering  place  by  highways  shall  be  kept  in  like  re- 
the  side  of  the  road,  but  within  its  pair,  and  alike  smooth  and  free 
limits,  which  was,  in  fact,  a  deep  from  obstruction,  but  that  all  high- 
and  miry  pit  covered  with  water,  ways  shall  be  kept  in  such  a  condi- 
into  which  a  traveler's  horse,  being  tion  as  shall  be  deemed  reasonably 
turned  there  to  drink,  fell  and  was  safe  and  convenient"  (per  Colt,  J.» 
drowned.  Held,  the  town  was  liable  Street  v.  Holyoke,  105  Mass.  82,  84). 
(Cobb  V.  Standish,  14  Me.  198).  In  A  refusal  to  charge  that,  "the  duty 
that  case,  Weston,  C.  J.,  said:  of  a  municipal  corporation  to  keep 
"  Towns  are  not  obliged  to  furnish  its  streets  in  a  reasonably  safe  con- 
watering  places  for  the  public  con-  dition  for  the  passage  of  pedestrians 
venience,  but,  when  they  are  pro-  and  vehicles  extends  to  whole  width 
Tided  by  nature  in  the  highway,  they  of  the  street,"  is  proper,  since  a 
ought  not  to  be  suffered  to  become  city's  duty  is  not  to  keep  every  street 
pitfalls,  first  to  allure,  and  then  to  safe  throughout  its  entire  width, 
destroy  horses  or  other  animals  regardless  of  location,  amount  of 
turned  aside  to  partake  the  refresh-  travel,  and  other  circumstances 
ment  to  which  they  are  thus  in-  ( Fulliam  v.  Muscatine,  70  Iowa,  436, 
vited."  Compare  Hall  v.  Unity,  57  30  N.  W.  861).  Compare  Crystal  v. 
Me.  529.  Des  Moines,  65  Iowa,  502,  22  N.  W. 

^'^  Ringlestein  v.  San  Antonio,  31  646. 

S.    W.     (Tex.    App.)     634     (1803);  ""Hull    v.    Richmond,    2    Woodb. 

Augusta  v.  Thorpe,  113  Ga.  152,  38  &  M.  337;   Fitz  v.  Boston,  4  Cush. 

8.  E.  389   (1901);   Emory  v.  Phila-  365.      In    the    last   case,    the    court 

delphia,  208  Pa.  St.  492,  57  Atl.  977  charged  that  ''  a  different  state  of 

(1904).    Contra:    Burr  v.  Plymouth,  repair  would  be  required  in  a  city, 

48  Conn.  460;  Carey  v.  Hubbardston,  where  a  large  amount  and  variety  of 

172  Mass.  106,  51  N.  E.  521   (1898).  travel  was  constantly  passing,  than 

"• "  The  duty  of  cities  to  keep  their  in  a  country  place,  where  the  state 

streets  and  highways  safe  and  con-  of  things  was  different."    Held,  that 
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of  a  country  road  that  its  whole  width  should  be  wrought 
80  as  to  be  everywhere  passable  for  wheeled  vehicles,"' 
this  will  be  required  of  a  street  in  a  city."*  It  may  even 
be  doubted  whether  width  for  the  passage  of  more  than 
one  carriage  will  be  required  on  a  country  road,  in  places 
where  ledges  of  rock  or  other  great  natural  obstacles 
interpose.  The  most  that  can  be  required,  in  a  road  of  so 
difficult  a  nature,  is  that  the  sides  should  be  in  such  a  state 
as  would  admit,  without  unusual  delay  or  trouble,  of  the 
passing  of  carriages  when  they  meet,"*  or  when  going  in 
the  same  direction.*" 

imderstaiiding    "a    city"    to    be    a  y.  Palmer,  29  N.  J.  Law  544).    s.  p., 

cloeelj    built    place,    with    a    great  Raymond   v.   Lowell,   6   Gush.   624; 

amount  of  travel,   as  distinguished  Kossman  y.  St.  Louis,  153  Mo.  293, 

from  a  place  of  opposite  character,  54  S.  W.  513  (1899);  Spring  Valley 

the  charge  was  not  open  to  exoep-  v.  Gavin,  182  111.  232,  54  N.  E.  1035 

tion.    B.  p..  Providence  y.  Clapp,  17  (1899);   Thuis  v.  Vincennes,  73  N. 

How.  U.  S.  161;  Loker  v.  Brookline,  E.    (Ind.  App.)    141    (1905);   Mays- 

13  Pick.  343;   Drake  v.  Lowell,   13  ville  v.  Guilfoyle,   110  Ky.  670,  23 

Mete.  292;  State  v.  Beeman,  35  Me.  Ky.  L.  Rep.  43,  62  S.  W.  493  ( 1901) ; 

242;    Church  v.  Cherryfield,  33  Id.  Cochran  v.  Springfield,  139  Mo.  App. 

460.  673,    124    S.    W.    53     (1910);    Mo- 

"*  Hull  V.  Richmond,  supra;  Morse  Lemore  v.  West  End,  159  Ala.  235, 

V.  Belfast,   77    Me.   44;    Perkins  v.  48  So.  663  (190^). 

Payette,  60  Id.  152;  Blake  v.  New-  ""Howard  v.  North  Bridgewater, 

field.  Id.   365;    Keyes  v.   Marcellus,  16  Pick.   189;   Hull  v.  Richmond,  2 

60  Mich.  439,  15  N.  W.  542;  Scraa-  Woodb.   &  M.   337,   343;    Kelsey   v. 

ton  V.  Hill,  102  Pa.  St.  378;  Monon-  Glover,  15  Vt.  708;  Green  v.  Danby, 

gahela  City  v.  Fischer,  111  Id.  9.  12  Id.  338;   Loberg  v.  Amherst,  87 

*•  A  traveler  has  the  right  to  pre-  Wis.  634,  58  N.  W.  1048. 

sume  that  he  may  drive  with  safety  ""Mocfaler  v.  Shaftesbury,  46  Vt. 

over  all  parts  of  a  public  street,  and  580.       Roads,     streets,     sidewalks, 

he  is  not  required  to  leave  his  team  bridges  and  causeways  are  primarily 

in  the   middle   of   the  street   while  intended  for  travel,  and  the  right  of 

stopping,  but  may  drive  to  the  side  the  traveler  is  to  use  any  part  of 

of  the  street,  and  near  the  curbing  them  in  the  customary  way   (Wood 

(Buck  y.  Biddeford,  82  Me.  433,  19  on  Law  of  Nuisance,  §  262;   Angell 

Atl.  912).     "The  street  and  every  on  Highways,  §  226).    They  are  not 

part  of  ity  by  force  of  the  common  free,  safe  and  convenient  if  any  part 

law,  is  so  far  dedicated  to  the  pub-  is  dangerously  obstructed,  though  it 

lie  that  any  act  or  obstruction  that  is  not  necessary  that  all  parts  should 

unnecessarily    incommodes    or    im-  be  kept  equally  free,  safe  and  con- 

pedes  its  lawful  use  by  the  public  is  venient    (Brown   y.    Skowhegan,    82 

a  nuisance"  (per  Haines,  J.,  Durant  Me.  273,  19  Atl.  39#). 
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§  353.  Sidewalks  and  street  crossings.  —  Sidewalks  ^""^ 
and  street-crossings  "^  being  parts  of  the  public  streets, 
the  duty  of  municipal  corporations  in  respect  to  their 
proper  maintenance,  so  as  to  be  reasonably  safe  for 
pedestrians,  is  the  same  as  the  duty  in  respect  to  the 
traveled  way  for  the  use  of  carriages."'    When  devoted 

'^See  cases  cited  in  note  11,  §  333,  300;  Chicago  v.  Crocker,  2  lU.  App. 

ante,  27»;   Warren  v.  Wright,  3  Id.  602; 

"^  Hines  v.  Lockport,  60  Barb.  Rockford  v.  Hildebrand,  61  111.  156; 
378;  Walker  v.  Lockport,  43  How.  Chicago  v.  Herz,  87  Id.  541;  Chicago 
Pr.  366;  Barker  v.  Savage,  45  N.  Y.  y.  Langlass,  66  Id.  361;  Chicago  ▼. 
191;  Brady  v.  Lowell,  3  Cush.  121;  McCarthy,  76  Id.  602;  ffigert  v. 
Coombs  y.  Purrington,  42  Me.  332;  Greencastle,  43  Ind.  574;  Market  y. 
Robinson  y.  Western  Pacific  R.  Co.,  St.  Louis,  56  Mo.  18&;  Barnes  y. 
48  Cal.  410;  O'Neil  v.  Detroit,  50  Newton,  46  Iowa,  567;  Hall  y.  Man- 
Mich.  133;  Shippy  y.  Au  Sable,  85  son,  90  Id.  585,  58  N.  W.  881;  Platts- 
Id.  280,  48  K.  W.  584;  Champaign  mouth  y.  Mitchell,  20  Neb.  228;  Lin- 
y.  Patterson,  60  111.  61.  Under  the  coin  v.  Smith,  28  Id.  762,  45  N.  W. 
Massachusetts  statute,  that  part  of  41;  Atlanta  y.  Perdue,  53  Ga.  007; 
the  street  which  lies  between  the  Yearance  y.  Salt  Lake  City,  6  Utah, 
carriage-way  and  the  sidewalk  398,  24  Pac.  254;  Lord  y.  Mobile, 
should  be  kept  in  such  repair  that  113  Ala.  360^  21  So.  366  (18&7) ; 
foot  passengers  may  cross  any  part  OT[)wyer  v.  Northern  Mkt.  Co.,  24 
thereof  with  a  reasonable  assurance  App.  Cas.  (Dist.  Col.)  81;  Columbus 
of  safety;  and  establishing  raised  y.  Anglin,  120  Ga.  785,  48  S.  E.  318 
crossings  at  proper  distances  is  not  (1904);  McLean  y.  Lewiston,  8  Ida. 
sufficient  (Raymond  y.  Lowell,  6  472,  69  Pac.  478  ( 1902 );  Decatur  y. 
Cush.  524).  Beston,  169  111.  621,  48  N.  E.   186 

"•As  to  the  general  duty  to  repair  (1897) ;  Eyansyille  y.  Frazier,  24 
sidewalks  and  the  degree  of  care  re-  Ind.  App.  628,  56  N.  E.  729  (1900) ; 
quired,  see  Bacon  y.  Boston,  3  Cush.  Paddleford  y.  Eagle  Groye,  117  Iowa, 
174;  Lowell  y.  Spaulding,  4  Id.  277;  616,  91  N.  W.  899  (1902) ;  Midway 
Drake  y.  Lowell,  13  Mete  292;  y.  Lloyd,  24  Ky.  L.  Rep.  248,  74 
Weare  v.  Fitchburg,  110  Mass.  334;  S.  W.  196  (1903);  Aucoin  y.  New 
Hall  y.  Manchester,  40  N.  H.  410;  Orleans,  105  La.  271,  29  So.  502 
Hubbard  y.  Concord,  35  Id.  54;  Stack  (1901) ;  Beiber  v.  City  of  St  Paul, 
y.  Portsmouth,  52  Id.  221;  Man-  87  Minn.  35,  91  N.  W.  20  (1902); 
Chester  y.  Hartford,  30  Conn.  118;  Fockler  y.  Kansas  City,  &4  Mo.  App. 
Boucher  y.  New  Hayen,  40  Id.  456;  464,  68  S.  W.  363  (1902) ;  Anderson 
Clemence  y.  Auburn,  66  N.  Y.  334;  y.  Albion,  64  Neb.  280,  89  N.  W. 
Barker  y.  Sayage,  45  Id.  191;  Kirk  794  (1902);  Kellow  y.  Scranton,  195 
y.  Homer,  77  Hun,  459,  28  N.  Y.  Pa.  St.  134,  45  Atl.  676  (1900i); 
Supp.  1009;  Barstow  y.  Berlin,  34  Dallas  y.  Myers,  55  S.  W.  (Tex. 
Wis.  357;  Studley  y.  Oshkosh,  45  App.)  742  (1900);  crosswalks  (Gal- 
Id.  380;  Fumell  y.  St.  Paul,  20  Minn,  lagher  y.  Tipton,  133  Mo.  App.  557, 
117;   Moore  v.  Minneapolis,   19  Id.  113  S.  W.  674   (1908);   Graham  v. 
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to  the  common  use  of  vehicles  and  foot-passengers,  the 
way  must  be  made  reasonably  safe  for  both  classes  of 
travelers."^  It  is  no  part  of  the  duty  of  a  city  to  provide 
a  safe  way,  or  any  way,  by  which  one  may  reach  the  side- 
walk from  adjoining  premises."®  But  the  entire  width 
of  a  sidewalk  must  be  made  and  kept  reasonably  saf e,"^ 
including  the  curb ;  "^  and  if  any  part  of  it  is  taken  up  by 
an  open  area,  or  cellarway  connecting  adjoining  premises, 
with  or  without  license,  it  is  an  obstruction  for  negli- 
gently permitting  which  to  remain  open  or  unguarded, 
the  city  is  liable."*  A  sidewalk  must  have  a  smooth  and 
even  surface  to  make  it  reasonably  safe,  and  it  is  no  ex- 
cuse for  its  being  otherwise  than  its  surface  was,  in  part, 
a  natural  rock  which  had  been  so  used  for  fifty  years ;  it 

Rockford,  232  111.  214,  87  N.  £.  861  App.   86.     A  city  which  permits  a 

(1009).  cellarway  to  be  constructed  in  the 

"*  Lacon  ▼.  Page,  48  111.  40(^.  sidewalk,  not  guarded  in  any  manner, 

'"Goodin  v.  Des  Moines,  65  Iowa,  except  by  a  trap-door,  which  it  per- 

67,  7  X.  W.  411.    A  city  is  not  bound  mits  the  persons  occupying  the  ad- 

to    lay   a    plank    from   each    man's  joining  lot  to  open  and  close  at  their 

house  across  a  ditch  to  the  street,  option,  is  liable  for  any  injury  to  a 

and  to  keep  such  planks  in  repair  passer-by  falling  into  the  cellar-way 

(McCarthy    t.    Oshawa,    19    Upper  when    the    trap-door    is    left    open 

Canada,  Q.  B.  245).  (Smith    v.    Leavenworth,    15    Kans. 

***  Durant  v.  Palmer,  29  N.  J.  Law,  81 ) .  To  same  effect,  Abilene  v. 
544;  Pittenger  t.  Hamilton,  85  Wis.  Owperthwait,  52  Kans.  324,  34  Pac. 
356,  55  y.  W.  423;  Springfield  t.  795  [trap-door  over  cellar- way  de- 
Bums,  51  m.  App.  595;  Roe  v.  Kan-  fectively  constructed];  Sweeney  v. 
MS  City,  100  Mo.  190,  13  S.  W.  404;  Butte,  15  Mont.  274,  39  Pac*  286 
Goins  V.  Moberly,  127  Mo.  116,  29  [same];  McClure  v.  Sparta,  84  Wis. 
8.  W.  965;  Atlanta  v.  Milam,  95  269,  54  N.  W.  337  [hatchway  im- 
Ga.  135,  22  S.  £.  43;  and  ca^es  cited  properly  located];  Bowen  v.  Hunt- 
under  last  section.  ington,  35  W.  Va.  682,  14  S.  E.  217 

^  Bishop  V.  Goshen,  120  N.  T.  337,  [excavation  in  sidewalk  by  lot-owner 

24    X.    E.    720.      See    Harrigan   v.  to  lay  pavement  as  directed  by  city] ; 

Brooklyn,  67  Hun,  85,  22  N.  Y.  Supp.  Langan  v.  Atchison,  35  Kans.  318, 

89.  11    Pac.   38    [show-board   partly   on 

^McNemey  v.  Beading,  150  Pa,  sidewalk].  It  is  for  the  jury  to  say 
St.  611,  25  Atl.  57  [unguarded  area,  whether  a  town  is  negligent  in  allow- 
extending  into  sidewalk] ;  Feather  ▼.  ing,  in  a  nine-foot  sidewalk,  a  cellar- 
Reading,  155  Pa.  St.  187,  26  Atl.  way  more  than  four  feet  each  way, 
212;  Lombard  v.  Chicago,  4  Biss.  without  permanent  guards,  and  with 
460;  Evanston  v.  Fitzgerald,  37  111.  a   plank   trap-door  often   left   open 
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must  be  made  safe  by  removing  its  irregularities ;  "*  or 
if  an  iron  gutter-crossing  ^**'^  or  a  sidewalk  made  of  glass 
and  iron  ^•^  has  become  dangerously  smooth  and  slippery 
by  long  use,  it  is  negligence  to  permit  it  to  remain  in  that 
condition.  If  the  sidewalk  is  raised  above  the  grade  of 
the  rest  of  the  street,  or  of  the  adjoining  premises,  it 
should  have  guard-rails,  if  necessary  for  the  protection 
of  travelers."^  These  are,  however,  questions  of  fact  to 
be  determined  by  the  jury  under  apprporiate  instructions 
that  where  the  municipality  has  notice,  or  where  the  con- 
dition causing  the  injury  was  created  by  the  municipality 
itself,  the  duty  of  the  municipality  is  to  exercise  ordinary 
care  ^^^  to  keep  its  streets  and  sidewalks  in  a  reasonably 

when  the  way  is  not  in  use  (Lichten-  605  (1903) ;  Salem  v.  Spring  Valley, 

berger  v.  Meriden,  91  Iowa,  45,  68  Atl.  605   (1903)  ;  O'Dwyer  v.  North- 

N.  W.  1068).  ern  Market  Co.,  24  App.  Cas.  (Dist. 

'••Higgins  V.  Glens  Falls,  57  Hun,  192  111.  369,  61  N.  E.  323    (1902); 

694,  11  N.  Y.  Supp.  289,  aflf'd,  124  City  of  Muncie  v.  Hey,  164  Ind.  570, 

N.  Y.  666,  27  N.  E.  865.  74  N.  E.  250  (190i6) ;  Kansas  City  v. 

"■Lyon  V.  Logansport,  9  Ind.  App.  Orr,  61   Kans.  61,  61   Pac.  297,  50 

21,  35  N.  E.  128.  L.  R.  A.  783    ( 1900) ;   Maysville  v. 

"•Cromarty  v.  Boston,  127  Mass.  Guilfoyle,   110  Ky.  670,  23   Ky.  L. 

329.     8.  p.,  Chicago  v.  McGiven,  78  Rep.  43,  62  S.  W.  493  ( 1901 ) ;  Finch 

111.  347    [plate  glass .  set  into  side-  v.  Bangor,  133  Mich.  149,  94  N.  W. 

walk] ;  Quincy  v.  Barker,  81  Id.  3€0;  738  (1903) ;  Kaiser  v.  St.  Louis,  186 

Chicago  V.  Bixby,  84  Id.  82;  Cook  v.  Mo.  366,  84  S.  W.  19  (1904) ;  Mor- 

Milwaukee,    24    Wis.    270;    Perkins  man  ▼.  Teel,   12  Okla.  60,  69  Pac. 

V.  Fond  du  Lac,  34  Id.  435;  Groesen-  791    (1902) ;  Dallaa  v.  Munston,  83 

back  V.  Milwaukee,  65  Id.  31,  23  N.  S.    W.     (Tex.    App.)     431     (1904); 

W.  86;   Broburg  v.  Des  Moines,  63  Taylor  v.  Ballard,  24  Wash.  101,  64 

Iowa,  523,  19  N.  W.  340;  McKellar  Pac.  143   (1901);  Taylor  v.  Manson, 

V.  Detroit,  157  Mich.  158,  23  N.  W.  9  Cal.  App.  382,  99  Pac.  410  (1908) ; 

621 ;    Roe   v.   New   York,   56   N.   Y.  Denver  v.  Maurer,  47  Colo.  200,  106 

Super.  298,  4  N.  Y.  Supp.  447  [iron  Pac.   875    (1906);    Schelich  v.   Wil- 

gutter  plate].  mington,  74  Atl.  (Del.)  367  (1900); 

"^  Smith  V.   Clarkstown,   69  Hun,  Miller  v.  Mullan,  17  Ida.  28,  104  Pac. 

155,  23  N.  Y.  Supp.  246;  Mt.  Vernon  660  (1900) ;  Laporte  v.  Osborne,  86 

T.  Brooks,  39  111.  App.  426;  Kansas  N.  E.    (Ind.)    995    (190(0);    Spencer 

City  y.  Manning,  60  Eans.  373,  31  v.    Mayfield,    85    N.    E.    (Ind.)    23 

Pac.    1104;    and   cases   cited   tmder  (1908);  Greenfield  y.  Roback,  90  N. 

§  356,  past.  E.  (Ind.  App.)  136  (1909) ;  Elam  v. 

'•Denver  v.  Stein,  25  Colo.  126>  Mt  Sterling,  132  Ky.  657,  117  S.  W. 

63  Pac.  283  (1898) ;  Colbum  v.  Wil-  250  (1909) ;  Covington  v.  Reiser,  137 

mington,  4  Pennw.  (Del.)  443,  66  Atl.  Ky.    125,    123    S.    W.   249    (1900); 
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safe  condition,  for  the  purposes  to  which  they  are  de- 
voted, that  the  duty  is  a  continuing  one/*®  and  that  it  is 
liable  to  any  one  so  using  them  who  in  the  exercise  of  due 
care  is  proximately  injured  by  its  negligent  failure  "^  to 
do  so,  whether  such  use  is  by  day  or  night.  In  so  far  the 
rule  is  the  same,  whether  applied  to  streets,  sidewalks  or 
other  public  ways.  The  liability  for  failure  to  keep  side- 
walks free  from  snow  and  ice  is  stated  in  sec.  363,  post. 

Northrup  v.  Pontiac,  168  Mich.  250,  Colo.  157,  96  Pac.  1002  (1908) ;  An- 
123  N.  W.  1107  (1900) ;  Carthage  ▼.  derson  v.  Wilmington,  70  Atl.  (Del.) 
Garner,  200  Mo.  688,  108  S.  W.  521  204  ( 1907 ) ;  Pensacola  v.  Jones,  60 
(1908);  St  nibble  V.  De  Witt,  81  Neb.  So.  (Fla.)  874  (1909);  Cedartown 
604,  116  N.  W.  164  (1908) ;  Walters  v.  Brooks,  2  Ga.  App.  583,  59  S.  E. 
V.  Exeter,  126  N.  W.  868  (1910);  836  (1907);  Van  Cleef  v.  Chicago, 
Stratton  ▼.  New  York,  190  N.  Y.  240  111.  318,  88  N.  E.  815,  130  Am. 
294,  83  N.  E.  40  (1907) ;  Holbert  v.  St.  Rep.  275,  23  L.  R.  A.  (N.  S.)  636 
Philadelphia,  221  Pa.  266,  70  Atl.  (1900);  New  Castle  v.  Grubbs,  86 
746,  20  L.  R.  A.  (N.  S.)  201  (1908) ;  N.  E.  757  (1908) ;  Tipton  v.  Free- 
Berry  V.  Greenville,  84  S.  C.  122,  66  man,  90  N.  E.  (Ind.  App.)  101 
8.  E.  1030  (1909);  Herndon  ▼.  Salt  (1909);  Bumside  v.  Smith,  119  S. 
Lake  City,  109  Pac.  (Utah)  745  W.  (Ky.)  744  (190i9);  Covington  v. 
(1910);  Richmond  V.Mason,  109  Va.  Bollwinkle,  121  S.  W.  (Ky.)  664 
546,  65  S.  E.  8  (1900) ;  Dunkin  v.  (1909) ;  Hughes  v.  Detroit,  116  Mich. 
Hoquiam,  66  Wash.  47,  105  Pac.  149  283,  126  N.  W.  214  (1910) ;  Turner 
(1900).  See  Larsen  v.  Sedrowoolley,  v.  Southwest,  etc.  Ry.  Co.,  138  Mo. 
49  Wash.  34,  94  Pac.  938  (1900);  App.  143,  120  S.  W.  128  (1909); 
Kawieeka  v.  Superior,  136  Wis.  613,  Walters  v.  Exeter,  126  N.  W.  (Neb.) 
118  N.  W.  192  (1908);  Bleakley  v.  868  (1910);  Norbeck  v.  Philadelphia, 
Prescott,  12  Gnt.  App.  637;  Foley  v.  224  Pa.  30,  73  Atl.  179  (1909); 
East  Flamborough,  29  Gnt.  139;  Morris  v.  Salt  Lake  City,  101  Pac 
Ewing  ▼.  Toronto,  20  Ont.  197;  (Utah)  373  (1909);  Richmond  v. 
Belling  ▼.  Hamilton,  1  Ont  W.  R.  Mason,  100  Va.  646,  66  S.  E.  8 
124;  Stevens  v.  Cliatham,  1  Ont.  W.  (1909). 

R.  199;  Mann  v.  St  Thomas,  1  Ont  ^^Cammett  v.  Haverhill,  197  Mass. 

W.  R.  480  (liable  only  for  gross  neg-  76,  83  N.  E.  331    (1908) ;  Gallagher 

ligence).  v.   Tipton,    133   Mo.   App.    557,    113 

*•  Jarrell  v.  Wilmington,  4  Pennw.  S.  W.  674  (1908) ;  Holbert  v.  Phila- 

(DeL)     454,    66    Atl.    379     (1903);  delphia,   221   Pa.   266,   70   Atl.   746, 

Kansas  City  V.  Gilbert,  65  Kans.  469,  20  L.   R.   A.    (N.   S.)    201    (1908); 

70  Pac.  350  (1902) ;  Coolidge  v.  New  Hemdon  v.  Salt  Lake  City,  34  Utah, 

York,  99  N.  Y.  App.  Div.  175,  90  N.  65,  95  Pac.  646    (1908) ;   Richmond 

Y.    Supp.    1078;    Newport   News   v.  v.  Mason,  109  Va.  646,  65  S.  E.  8 

Scott,    103  Va.   794,   50   S.   E.   266  (1909). 
(1906);     Denver    y.    Magivney,    44 

[Law  of  Nw.    Vol.  I  —  67] 
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§  354.  Overhanging  roofs,  awnings,  trees,  etc.  — In 

some  States,  objects  which  do  not  encumber  the  surface 
of  a  highway,  but  merely  overhang,  without  being  sup- 
ported  by  it,  are  held  not  to  be  **  defects  *'  under  their 
statutes."*  Elsewhere  the  general  rule  is,  that  if  such 
objects  interfere  with  the  safe  and  convenient  use  of  the 
way,  they  are  nuisances,  for  culpably  neglecting  to  abate 
which,  having  power  to  do  so,"»  the  municipality  is  Uable 
to  one  on  the  highway  injured  by  their  f alUng  on  him,  or 
otherwise.  It  is,  therefore,  actionable  negUgence  for  a 
city  to  permit  an  obviously  defective  awning,"*  cornice,"* 
tree,"**  or  banner  "•  to  remain  overhanging  a  highway, 
or  a  ruinous  wall"^  to  stand  on  or  near  the  edge  of  a 
street,  which  is  likely  to  fall  into  it."®     The  question  in 

*"See  §  350,  ante.  Duffy  v.  Dubuque,  63  Iowa,  171,  18 

*"  In  Grove  v.  Fort  Wayne,  45  Ind.  N.  W.  900. 

439,  a  cornice  of  a  building,  project-  "*  Grove  v.  Fort  Wayne,  supra. 

ing   over   a   sidewalk,   was    so    con-  ^'"Jonea  v.  New  Haven,  34  Conn, 

structed    as    to    be    dangerous    to  1;   Chase  v.  Lowell,  151  Mass.  422, 

passers-by  on  the  sidewalk.    Held,  a  24  N.  E.  212. 

nuisance ;  and  as  the  city  had  power  "^  Champlain  v.  Penn  Yan,  34  Hun, 

to  abate  it,  failure  to  do  so  rendered  33. 

it  liable  to  a  passenger  on  the  side-  ^"Kiley  v.   Kansas   City,   69   Mo. 

walk,  injured  by  the  fall  of  the  cor-  102;  Parker  v.  Maoon,  39  Ga.  726; 

nice.     See  Watkins  v.  County  Court,  Savannah   v.    Waldner,   49   Id.   324, 

30  W.  Va.  657,  5  S.  E.  654.     There  and  Hardy  v.  Keene,  52  N.  H.  370 

held,    defendant    not    liable    because  [fall  of  a  derrick].    These  cases  are 

without   power   to   remove   an   over-  distinguished   in   Cain   v.    Syracuse, 

hanging  tree.  96  N.  Y.  83.     See  also  Anderson  v. 

*«Bieling  v.  Brooklyn,  120  N.  Y.  East,     117    Ind.     126.      And    if    it 

98,  24  N.  E.  389  [awning  not  securely  is  made  the  duty  of  the  municipality 

attached   to   the   adjoining   building  to  abate  public  nuisances,  the  city 

had    been    permitted    to    remain    in  will  be  liable  for  injury  on  the  high- 

that  condition  for  a  long  time  under  way  caused  by  a  structure  on  the 

a    heavy    accumulation    of    snow] ;  side  of  the  street  being  in  such  un- 

Hume  V.  New  York,  74  N.  Y.  264.  safe  condition  as  to  endanger  thos-i 

On  the  first  appeal  in  this  case   (47  using   the    highway    (Cason   v.    Ot- 

N.  Y.  639,  aff*g  9  Hun,  674)   it  was  tumwa,   102   la.   9<>,   71   N.   W.    192 

held  that  as  the  awning  fell  by  rea-  ( 1897 ) ;  Havre  de  Grace  v.  Fletcher, 

son  of  a  latent  defect,  no  negligence  112  Md.  562,  77  Atl.  114  (1910). 

was  shown.     On  a  new  trial  the  de-  *"  Grove    v.    Fort    Wayne,    supra; 

feet  was  shown  to  be  obvious,  and  Larson  v.  Grand  Forks,  3  Dak.  307, 

city  held  liable  (74  N.  Y.  264).   8.  p.,  19    N.    W.    414    (1885);    Talbot    v. 

T^ohen    v.    Waseca,    32    Minn.    176;  Townston,   140  Mass.   552,   5   N.   E. 
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every  case  is,  whether  the  city  was  culpably  negligent  in 
permitting  the  wall  or  other  thing  to  remain;  for  it  is 
not  a  guarantor  to  travelers  against  falling  walls  or  other 
objects  outside  the  highway,  not  belonging  to  it."*  Of 
course  the  owner,  as  supporting  a  nuisance,  is  also  liable 
for  the  damages  occasioned  by  it."®  Under  its  general 
obUgation  to  use  diligence  to  secure  the  safety  of  its  high- 
ways,  or  as  the  owner  "^  of  trees  standing  within  a  street 
or  public  place,  a  town  is  bound  to  see  that  such  trees  are 
kept  trimmed,"*  or  if  likely  to  fall  from  decay,  to  remove 
them,^"  and  is  liable  to  persons  on  the  highway  for  in- 
juries from  overhanging  or  falling  branches.  An  abut- 
ting owner  is  certainly  not  responsible  for  the  condition 

616  (1886);  Schmidt  v.  Chicago,  107  cited   in  notes   100  to   104,   §   343» 

ni.  App.  64;  Colbum  v.  Wilmington,  ante, 

4  Pennw.    (Del.)    443,  56   Atl.   606       ""Jones  v.  New  Haven,  34  Conn. 

(1903);  Lewy  v.  Yonkers,  06  N.  Y.  1   [ownership  emphasized]. 

App.  0iv.  126,  88  N.  Y.  Supp.  820;        ""It  is  negligece,  for  which  a  town 

Columbus  V.  Anglin,  120  Ga.  785,  48  is  liable,  to  allow,  for  a  long  period, 

S.    E.    318     (1904) ;    Louisyille    v.  the  branches  of  a  tree  at  the  side  of 

Michels,  114  Ky.  561,  24  Ky.  L.  Rep.  a  road  to  overhang  its  traveled  part 

1375,  71  S.  W.  511   (1903).  so  low  as  to  cause  one  driving  a  load 

""Cain  V.  Syracuse,  96  N.  Y.  83;  of  hay  thereunder  to  be  pulled  off 

Hume  V.  New  York,  47  Id.  639,  74  and    injured    (Embler    v.    Wallkill, 

Id.    264     (see    note     173,    supra);  132  N.  Y.  222,  30  N.  E.  404;  Jones 

Xorriatown   v.    Moyer,    67    Pa.    356  v.  New  Haven,  supra). 
[fall  of  rotten  liberty  pole,  erected       ^  Chose  v.  Lowell,  151  Mass.  422, 

by  third  persons  years  before].  24  N.  E.  212  [fall  of  decayed  tree] ; 

"•  Bemis  v.  Temple,  162  Mass.  342,  Vosper  v.  New  York,  49  N.  Y.  Super. 
38  N.  E.  970  [flag  hung  over  street  296;  Gubasoo  v.  New  York,  12  Daly, 
frightening  horses].  Defendant  neg-  183;  Morris  v.  Salt  Lake  City,  35 
ligently  ran  a  guy  wire  from  a  tele-  Utah,  474i,  101  Pac.  373  (1909) ; 
graph  pole  across  the  street,  and  but  see  Miller  v.  Detroit,  156  Mich, 
plaintiff's  horse,  becoming  fright-  630,  121  N.  W.  490,  132  Am.  St. 
ened,  ran  into  and  broke  the  wire,  Rep.  537  (1909),  holding  Com  p. 
causing  it  to  strike  and  injure  plain-  Laws,  3441-3443,  relates  to  the  phy- 
tiff.  Held,  defendant's  negligence  sical  surface  of  the  street,  and  that 
was  the  proximate  cause  of  the  in-  there  is  no  common-law  right  of  ac- 
jury  (Lundeen  v.  Livingston  Elec-  tion  recognized  by  the  laws  of  Mich- 
trie  Light  Co.,  17  Mont.  32,  41  Pac.  igan  to  recover  damages  for  a  pri- 
995).  To  same  effect,  Albany  v.  vate  injury  for  neglect  of  duty  im- 
Watervliet,  etc.  R.  Co.,  76  Hun,  136,  posed  by  statute;  quoting  from  Dil- 
27  N.  Y.  Supp.  848.    See  other  cases  Ion  on  Mimicipal   (Ik)rp.,   §   997,   in 
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of  trees  on  the  highway,"*  although  originally  planted 
by  him/" 

§  355.  Objects  on  highway  likely  to  frighten  horses.  — 

Whether  an  object  in  a  highway  which  is  calculated  to 
frighten  horses  of  ordinary  gentleness  is  a  **  defect  ^'  in 
the  highway,  or  renders  it  **  unsafe  and  insuflScient " 
within  the  meaning  of  a  particluar  statute,  for  which  a 
town  is  liable,  depends  upon  the  meaning  to  be  given 
these  words.  The  courts  of  Vermont,"*  New  Hamp- 
shire,"^ Connecticut,"®  Bhode  Island,"*  Michingan "® 
and  Wisconsin"^  have  held,  under  their  respective 
statutes,  that  any  such  object  in  a  highway,  the 
natural  effect  of  which  is  to  frighten  horses,  is  an 
obstruction  of  the  highway  which  the  town  is  bound 
to  remove,  and  failing  to  do  so,  is  liable  for  the 
damages  proximately  caused  thereby.  Apparently  the 
statutes  of  Maine  and  Massachusetts  have  been  inter- 
support  of  proposition  that  where  of  obBtruction  in  turnpike,  causing 
a  duty  is  imposed  on  all  municipal!*  horse  through  fright  to  run  away 
ties  by  a  general  law  no  right  of  with  the  wagon,  which  collided  with 
private  action  for  <lamages  will  be  plaintiff's  vehicle;  latter  may  re- 
inferred,  cover] ;  Hunt  v.  Powncdl,  9  Vt  411. 

"*Weller  v.  McOormick,  62  N.  J.        "•Bennett  v.  Lovell,  12  R.  I.  166 
Law,  470.  [ntachinery  left  on  roadside] ;  Bai- 

"•Graves  v.   Shattuck,  35  N.  H.    nett  v.  Fifield,  13  Id.  139. 
257.  '••See     Agnew    v.     Corunna,    55 

"•Morse  v.  Richmond,  41  Vt  436    Mich.  428,  21  N.  W.  873;  Beall  v. 
[burning  piles  of  hay].  Athens,    81    Mich.    536,    46    N.    W. 

""Winship  v.  Enfield,  42  N.  H.  1014;  Simons  v.  Caaco,  106  Mich. 
199;  Chamberlain  v.  Enfield,  43  Id.  588,  63  N.  W.  600. 
358 ;  Littleton  v.  Richardson,  32  Id.  *"  Foshay  v.  Glen  Haven,  26  Wa. 
69  [piles  of  lumber)  ;  Bartlett  v.  288;  Jackson  v.  Bellevieu,  30  Id. 
Harksett,  48  Id.  18  [a  pigsty  oc-  250;  Hawes  v.  Fox  Lake,  33  Id. 
cupied  by  swine  whose  ''starting  438;  Bloor  v.  Delafield,  69  Id.  273, 
and  running  about"  frightened  34  N.  W.  115;  Caimcross  v.  Pewan- 
plaintiff's  horse].  Compare  Ray  v.  kee,  86  Wis.  181,  56  N.  W.  648; 
Manchester,  46  Id.  59.  Laird  v.  Otsego,  90  Wis.  25,  62  N. 

"•Dimock    v.    Suffield,    30    Conn.    W.     1042.       For    interpretation    of 
129 ;  Hewison  v.  New  Haven,  34  Id.    South  Carolina  statute  on  this  point, 
136;   Young  v.   New  Haven,   39   Id.    see  Dunn  v.  Barnwell,  23  S.  C.  398, 
435;   Goshen  Turnpike  Co.  v.  Sears,    21  S.  E.  316. 
7  Conn.  86  [harness  broke  by  reason 
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preted  differently.^"  When  there  is  no  question  of  statu- 
tory construction,  the  true  rule  Is,  in  the  first  place,  that 

any  object  in  a  highway  naturally  calculated^*'  to 
frighten  horses  is   a  public  nuisance,  for  negligently 

omitting  to  remove  which,  or  to  prevent  its  doing  an 
injury,  the  corporation  charged  with  the  safe  condition 
of  the  highway  is  responsible ;  ^^  and,  in  the  next  place, 

'"See  Card  v.  Ellsworth,  65  Me.  the  travel   path,   and   with  nothing 

547;  Clark  v.  Lebanon,  63  Id.  393;  strange  or  peculiar  in  their  appear- 

Perkins    v.     Fayette,     68    Id.     152;  anoe   (McCord  v.  Ossining,  45  Hun, 

Anderson  v.  Bath,  42  Id-  346;  Moul-  692,  10  N.  Y.  St  407).    An  instruc- 

ton  V.  Sanford,  51  Idi  127;  Keith  ▼.  tion  that,  to  warrant  a  finding  of 

Easton,  2  Allen,  552   [horse  fright-  negligence,  the  stones  must  have  been 

ened  by  itinerant  daguerrean  saloon  so  plaoedras  "  necessarily  "  to  frighten 

standing  on  margin  of  road] ;  Kings-  horses,  is  properly  refused    (Wilson 

bury  v.  Dedham,  13  Id.  186  [pile  of  v.  Spafford,  57  Hun,  589,  10  N.  Y. 

gravel  fifteen  inches  high];  Cook  v.  Sopp.    649).      Evidence    that   other 

Charlestown,  98  Mass.  80  [carcase  of  horses   had  been  frightenedl  by   the 

dead  horse  in  highway].    See  Lund  same  stones  ai  about  the  time  of  the 

V.  T^gsborough,  1 1  Cush.  563 ;  Hor-  accident  is  admissible  as  bearing  on 

ion  V.  Taunton,  97  Mass.  663.     But  the  question  whether  or  not  the  stones 

more  recent  diecisions   seem   to   ac-  were  calculated   to   frighten   horses 

oept  the  New  Hampshire  rule  (Stone  (lb.) .    Instead  of  removing  a  natural 

V.  HubbardstoQ,  100  Mass.  49;  Davis  boulder  whose  only  peculiarity  was 

V.    Charlton^    140    Id.    422    [horse  its  laige   size,   and  which  was   im- 

frightened  at  the  flapping  of  a  doth  bedded  in  the  earth  in  the  line  of  a 

which  had  been  placed  over  a  hay*  highway,  the  town  constructed  a  road 

cock  by  the  side  of  the  road,  and  of  sufficient  width  around  it,  the  road 

from   five   to  eight   feet   from   the  being  straight  (m  each  side,  and'  the 

traveled  past ;   evidence  for  jury] ) .  rock  visible  for  a  quarter  of  a  mile. 

Compare  Cole  v.  Newburyport^   129  Held,  town  not  liable  to  a  traveler 

Id.  594  [a  wta  four  feet  from  high-  injured  because  of  his  horse  taking 

way];   Bemis  v.  Arlington,  114  Id.  fright  at  the  boulder  ( Barrett  v.  Wal- 

507  [large  stones  left  in  highway] ;  woiith,  64  Hun,  526,  19  N.  Y.  Supp. 

Cook    V.    Montague,     115    Ids.    517  557).    Allowing  two  lumber  wagons 

[piece  of  stone] ;   Bowes  v.  Boston,  to  stand  in  front  of  a  wagon  shop, 

155  Mass.  344,  29  N.  E.  638.  upon  the  side  of  a  street  three  rods 

"*The  complaint  must  aver  that  wide^  is  not  negligence  which  will 

defendant's     act     would     naturally  make  village  liable  to  one  whose  horse 

frighten  I.  roadworthy  horse    (Kee-  is   frightened   by  coming   upon  the 

ley  Brewing  Co.  v.  Pamin,  13  Ind.  wagons  at  night  (Studeor  v.  Gouv- 

App.  588,  41  N.  £.  471).     A  town  emeur,  15  N.  Y.  App.  Div.  229,  44 

is  not  liable  for  a  horse's  shying  in  N.  Y.  Supp.  122). 

consequence  of  ordinary  stones,  such  ^  Chicago    v.    Hoy,    75    111.    530 

AS  are  used  to  build  stone  walls,  lying  [dead    animal    left    to    remain    in 

by  the  side  of  the  road,  outside  of  street];   McKee  v.  Bidwell,   74  Pa, 
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that  any  individual  who  does  anything  Ukely^*^'  to 
frighten  a  traveler's  horse  —  e.  g.,  exploding  fire-crackers 
in  the  street  (even  on  the  Fourth  of  July  ^"•) — is  hahle 
for  any  damage  which  may  result  from  the  fright  of  the 
horse,  either  to  the  owner  of  the  horse,"^  or  to  any 

St.  218).  8.  p.,  Baker  v.  North  East,  engaged  in  makiiig  a  lawful  ezca- 
151  Id.  234,  24  Atl.  1079  [water  es-  vation  in  the  street  shoveled  dirt 
caping .  from  water  pipe  in  street  out  of  the  same  while  horaes  were 
with  hissing  sound] ;  North  Manheim  passing,  and  they  were  thereby 
v.  Arnold,  110  Pa.  St.  380,  13  Atl.  caused  to  shy  (Nilan  v.  Richmond 
444  [pile  of  lumber  on  margin  of  Cas  Co.,  1  App.  Div.  234,  37  N.  Y. 
highway];  Topeka  v.  Tuttle,  6  Kans.  Supp.  259).  To  same  effect,  Rowell 
311;  Stanley  v.  Davenport,  54  Iowa,  v.  Stamford  R.  C6.,  64  Conn.  376, 
463,  2  N.  W.  1064,  6  Id.  706;  Craw-  30  Atl.  131;  Kyne  v.  Wilmington, 
fordsville  v.  Smith,  79  Ind.  308;  etc.  R.  Co.  (Dd.),  14  Atl.  922  [rail- 
Rushville  v.  Adbms,  107  Ind.  475,  8  road  car  standing  on  highway  at 
N.  £.  292 ;  Campbell  v.  Stillwateis  32  night,  not  calculated  to  frighten  an 
Minn.  308,20  N.  W.  320;  Vandalia  v.  ordinarily  gentle  horse].  Compare 
Hubs,  41  111.  App.  617  [pile  of  shav-  Ohio,  etc.  R.  Co.  v.  Trowbridge,  186 
ings,  three  or  four  feet  high,  on  the  Ind.  391,  26  N.  E.  64  [hand«^car  left 
side  of  the  road] ;  Sullivan  County  on  road ;  defendant  liable] ;  Central. 
▼.  Slsson,  2  Ind.  App.  311,  28  N.  £.  etc.  Ry.  Co.  ▼.  Fuller,  164  Ala.  196, 
374.  Compare  Cole  v.  Newburyport,  51  So.  309  (1909). 
129  Mass.  594;  Little  v.  Madison,  49  '^Conklln  v.  Thompson,  29  Barb. 
Wis.  605  [horses  frightened  by  ani-  218;  Cole  ▼.  Fbher,  11  Mass.  137 
mals  exhibited  in  street  under  li-  [discharging  firearm] ;  Hill  v.  Char- 
cense]  ;  and  cases  cited  under  §  263,  lotte,  72  N.  C.  55  [fireworks]. 
ante.  The  mere  use  of  a  steam-roller  ^  Baxter  v.  Chicago,  etc.  R.  Co.,  87 
does  not  render  a  street  "defective"  Iowa,  488,  54  N.  W.  360  (steer  killed 
within  the  meaning  of  the  statute,  by  train,  left  on  highway] ;  Hindman 
but  it  is  negligence  not  to  give  warn-  v.  Timme,  8  Ind.  App.  416,  35  N.  £. 
ing  of  its  approach,  and  otherwise  1046  [sick  cow,  likely  to  die,  left  on 
use  reasonable  care  in  operating  road;  horse  frightened  by  its  car- 
( Mullen  V.  Glens  Falls,  11  N.  Y.  App.  case] ;  Ouverson  v.  Grafton,  5  N. 
Div.275,42N.Y.  Supp.  1129)  ;  Penn-  Dak.  281,  66  N.  W.  676  [steam 
sylvan ia  Steel  Oo.  v.  Wilkinson,  107  thrashing  machine] ;  Turner  v.  Bu- 
Ind.  574,  69  Atl.  412,  16  L.  R.  A.  chanan,  82  Ind.  147  [steam  engine  in 
(N.  S.)  200  (1908)  ;  Rucker  V.Hunt-  street].  The  fact  that  the  fright 
ington,  66  W.  Va.  104»,  66  S.  E.  91,  was  increased  by  the  rattle  of  the 
25  L.  R.  A.  (N.  S.)  143  (1909) ;  wagon  and  its  ccmtents  will  not  pre- 
Elam  V.  Mt.  Sterling,  132  Ky.  657,  vent  a  recovery  (lb.).  One  who. 
117  6.  W.  250  (1909)  ;  though  out-  driving  along  a  street  beside  railway 
side  the  limits  of  the  street  ( Winona  tracks,  was  injured  by  his  horse 
T.  Botzel,  169  Fed.  321  (1909).  taking  fright  at  a  parsing  train, 
"■Negligence  cannot  be  predicated  may  recover,  if  defendant  could, 
upon  the  mere  fact  that  a  person  by   the    exercise    or    ordinary    care, 
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other  person  whom  the  frightened  horse  may  injure. 
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§  356.  Duty  to  guard  and  light  defective  way.  —  A 

town  is  not  bound  to  fence  its  highway  so  as  to  prevent 
travelers  from  straying  out  of  its  limits ;  ***  yet,  where 
the  limits  of  a  highway  are  not  indicated  by  any  visible 
objects,  and  there  is  nothing  to  show  a  traveler  in  the 
evening  that  the  course  he  is  pursuing  is  not  within  the 
way  intended  for  public  travel,  the  town  is  liable  for 
injuries  resulting  from  a  defect  within  the  general  course 
and  direction  of  travel,  although  without  the  limits  of 
the  located  way,  if  so  near  the  located  way  as  to  render 
traveUng  there  dangerous,  and  there  is  nothing  to  give 
travelers  notice  of  the  defect  until  too  late  to  avoid  it.^°^ 
Where  a  rail  or  barrier  is  necessary  for  the  proper  secur- 
ity of  travelers  at  places  on  the  road  which  from  their 

Yixve  prevented  the  injury  (Moore  ▼.       "•Hayden  v.  Attleborough,  7  Gray, 

KaoBas  City,  etc.   R.   Co.,   126  Mo.  338;  Davia  v.  Hill^  41  N.  H.  329 

265,  29  S.  W.  9).    As  to  liability  of  Willey  ▼.  Portsmouth,   35  Id.  303 

railroad   oompanies   for   frightening  Morris    v.    Litchfield,    35    Id.    271 

animals  on  highways,  see  §  426,  post.  Coggswell  v.  Lexington,  4  Cush.  307 

^  Lowery  t.  Manhattan  R.  Co.,  99  see  Tuttle  v.  Holyoke,  6  Gray,  447 
N.  Y.  158,  1  N.  E.  608 ;  Marble  v.  Blake  v.  Newfield,  68  Me.  365 ;  Willey 
Worcester,  70  Mass.  395;  Lee  v.  v.  Ellsworth,  64  Id.  57;  Jewhurst  v. 
Union  R.  Co.,  12  R.  I.  383;  Piollet  Syracuse,  108  N.  Y.  303,  15  N.  E. 
T.  Simmers,  106  Pa.  St.  95;  and  cases  409.  In  Ivory  v.  Deer  park,  116  N. 
dted  under  §  37,  ante,  A  person  Y.  476,  22  N.  E.  1080,  the  road  on 
who  drives  a  wagon  covered  with  which  plaintiff  was  driving  on  a 
flags,  as  an  advertising  medium,  dark  night  turned  on  a  curve.  In- 
through  the  principal  streets  of  a  stead  of  following  the  curve,  the 
city,  is  liable  if  a  horse  of  ordinary  horses  continued  straight  ahead,  fall- 
gentleness  runs  away  from  fright  ing  into  an  excavation  just  off  the 
thereat,  and  injuries  another  (Jones  highway,  within  eleven  feet  of  the 
V.  Snow,  56  Minn.  214,  67  N.  W.  478).  beaten  path.    Held,  that  the  absence 

"*Sparhawk    v.    Salem-,    1    Allen,  of  a  ditch  or  barrier  at  the  curve 

30:   Adama  v.  Natick,   13   Id.  429;  was   proof   of   negligence.     A    town 

Warner  v.  Holyoke,  112  Mass.  362;  changed  the  course  of  a  river-cross- 

Ptandall  v.  Eastern  R.  Co.,   106  Id.  ing  and  erected  a  new  bridge,  leav- 

276;   Marshall  v.   Ipswich,    110   Id.  ing  the  old  bridge  in  a  defective  con- 

522;   Dailey  v.   Worcester,    131    Id.  dition,  but  failed  to  maintain  a  bar- 

452;  Chapman  v.  Cook,  10  R.  I.  304;  rier  warning  travelers  of  the  change. 

Keyes  v.   Marcellus,  50  Mich.   439,  Held,  the  town  was  liable  for  a  de- 

15  N.  W.  642.  feet  in  the  oldf  bridge   (Schuenke  v. 
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nature  would  be  otherwise  unsaf e,^®^  the  maintenance  of 

Pine  River,  84  Wis.  669,  54  N.  W.  unsafe  to  travel  reasonably  near  the 
1007).  A  city  is  liable  for  a  defec-  boundary  of  the  traveled  way  (Stock- 
tive  bridge  built  by  mill-owners  in  a  well  v.  Fitchburg,  110  Mass.  305; 
public  highway,  and  by  the  side  of  a  Murphy  v.  Gloucester,  105  Id.  470; 
public  bridge,  where  the  public  are  Potter  v.  Castleton,  53  Vt.  435 ;  Scott 
allowed  to  use  both  indiscriminately,  v.  Montgomery,  95  Pa.  St.  444; 
without  notice  that  both  are  not  pub-  Pittston  v.  Harts,  89  M.  389).  It 
lie  (Detwiler  v.  Lansing,  95  Mich,  has  been  held  that  a  barrier  was  not 
484,  55  N.  W.  361).  8.  P.,  Ireland  necessary  when  the  defect  was  thirty- 
V.  Oswego,  etc.  Turnpike  Co.,  13  N.  Y.  four  feet  from  the  traveled  way 
526;  Cobb  v.  Standish,  14  Me.  198.  (Barnes  v.  Chicopee,  138  Mass.  67); 
See  the  last  case  commented  on  in  twenty-five  feet  (Murphy  v.  Glouoes- 
Rice  v.  Montpelier,  19  Vt.  470).  ter,  106  Id.  470) ;  twenty  to  thirty 
"* Kimball  v.  Bath,  38  Me.  219;  feet  (Puffer  v.  Orange,  122  Id.  389); 
Palmer  v.  Andover,  2  Gush.  600;  twenty-eight  feet  (Daily  v.  Woroes- 
Britton  v.  Cummlngton,  107  Mass.  ter,  131  Id.  452;  Kelly  v.  Colum- 
347;  Hunt  v.  Pownal,  9  Vt.  411;  bus,  41  Ohio  St.  263);  fifty  to  100 
Bronson  y.  Southbury,  37  Ck>nn.  199.  feet  (Chapman  v.  Cock,  10  R.  I.  304). 
Compare  Morgan  v.  Hallowell,  67  Held,  that  a  barrier  vxm  necessary 
Me.  375;  Collins  v.  Dorchester,  6  when  the  defect  was  fourteen  inches 
Gush.  396.  It  is  negligence  not  to  from  the  traveled  way  (Woods  v. 
fence  a  sand-pit  when  it  is  so  near  a  Groton,  111  Mass.  367) ;  twenty- 
street,  and  its  surroundings  are  such,  eight  inches  (Halpin  v.  Kansas  City, 
that  the  city  authorities,  in  the  exer-  76  Mo.  335) ;  six  inches  (Drew  v. 
cise  of  reasonable  judgment,  should  Sutton,  56  Vt.  586).  See  Puffer 
anticipate  that  children  would  enter  v.  Orange,  122  Mass.  389 ;  Warner  v. 
the  pit  to  play,  and  would'  excavate  Holyoke,  112  Id.  362.  No  railing  is 
in  the  bank  to  such  an  extent  as  to  necessary  along  a  sidewalk  which  is 
endanger  their  lives  (Talty  v.  Atlan-  level  with  the  adjacent  lands  and 
tic,  92  Iowa,  136,  60  N.  W.  616 ;  Haw-  the  city  is  not  liable  to  one  injured 
ley  V.  Atlantic,  92  Iowa,  172,  60  by  walking  off  the  sidewalk  and  slip- 
N.  W.  619;  Denver  ▼.  Scdoman,  2  ping  on  ice  covered  with  snow,  on 
Colo.  App.  634,  31  Pac.  507;  Aurora  such  land),  and  it  is  immaterial  that 
V.  Seidelman,  34  Dl.  App.  286  [ditch  the  line  of  the  highway  is  not  marked 
in  street];  see  §  370,  post),  ''The  (Damon  v.  Boston,  149  Mass.  147, 
law  has  nowhere  undertaken  to  de-  21  N.  E.  235).  Guard-rails  along 
fine  at  what  distance  in  feet  and  an  embankment,  which  is  separated 
inches  a  dangerous  place  must  be  from  the  carriageway  by  a  wide 
from  the  highway  in  order  to  cease  to  sidewalk,  are  not  necessary  for  the 
be  in  close  proximity  to  it.  It  must  safety  of  travelers  by  carriage  (Hub- 
necessarily  be  a  practical  question,  to  bell  v.  Yonkers,  104  N.  Y.  434,  10 
be  decided  on  the  good  sense  and  ex-  N.  E.  858).  In  Glasier  v.  Hebron, 
perience  of  the  jury"  (Warner  v.  131  N.  Y.  447,  30  N.  E.  239,  rev'g 
Holyoke,  112  Mass.  362).  Railings  62  Hun,  137,  plaintiff^s  horse  becom- 
are  necessary  only  when  defects  are  ing  frightened,  backed  down  an  em- 
in  such  close  proximity  as  to  make  it  bankment   into  a  pond.     The  road 
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which  would  have  prevented  the  happening  of  injury,*" 

had  been  used  for  nearly  fifty  years.  Day  v.  Mt.  Pleaaant,  70  Iowa,  103, 
during  which  time  no  similar  acci-  30  N.  W.  853 ;  Atlanta  v.  Wilson,  59 
dent  had  ever  happened,  and  the  Ga.  544;  Indianapolis  v.  Scott,  72 
break  in  the  woods  skirting  the  Ind.  196;  Freeport  v.  Isbell,  83  111. 
boundary  between  the  pond  and  the  440).  See  Roblee  v.  Indian  Lake 
highway,  through  which  the  horse  II  N.  Y.  App.  Div.  435,  42  K.  Y. 
backed,  was  only  from  eight  to  twelve  Supp.  326  [sufficiency  of  complaint 
feet  long.  Held^  that  failure  to  guard  on  lack  of  barrier  between  road  and 
such  a  abort  distance  under  the  cir-  lake  to  prevent  waters  dashing  upon 
cumstancea,  was  not  sufficient  evi-  road].  Liable  for  neglecting  to  pro- 
denoe  of  negligence  to  submit  the  vidie  suitable  barriers  when  neces- 
case  to  a  jury.  A  road,  dug  out  sary  ( Cutting  v.  Shelburne,  103  Mass. 
upon  a  hillside,  ascending  on  a  grade  1,  78  N.  E.  752  (1906) ;  Seeton  v. 
of  one  foot  in  ten,  sixteen  feet  wide,  Dimbarton,  72  N.  H.  269,  56  Atl. 
level  fr(»n  side  to  side,  and  not  shown  197  (1903);  Davis  v.  Snyder  Tp., 
to  be  dangerous,  and  otherwise  in  196  Pa.  St.  273,  46  Atl.  301  (1900) ; 
good  condition,  held  not  defective  for  Wells  v.  Remington,  118  W^is.  573, 
want  of  a  guard  on  its  outer  edge  95  N.  W.  1094  (1903) ;  Wallace  v. 
(Patchen  ▼.  Walton,  17  N.  Y.  App.  New  Albion,  192  N.  Y.  642,  84  N.  E. 
Div.  159,  46  N.  Y.  Supp.  145).  To  1122  (1908);  but  not  otherwise 
same  effect,  Maxim  v.  Champion,  60  (Seidel  v.  Woodbury,  81  Conn.  65, 
Hun,  88,  4  N.  Y.  Supp.  516  [em-  70  Atl.  68  (1908);  Shea  v.  Whit- 
bankment  ten  feet  wide  eleven  feet  man,  197  Mass.  374,  83  N.  E.  1096, 
high  across  a  ravine] ;  Hyatt  V.  Rond-  20  L.  R.  A.  (N.  S.)  980  (1908); 
out,  44  Barb.  385;  Lc^an  v.  New  Doherty  v.  Ayer,  19^7  Mass.  241,  83 
Bedford,  157  Mass.  634,  32  N.  E.  910  N.  E.  677,  126  Am.  St.  Rep.  355,  14 
[embankment  three  feet  high ;  barrier  L.  R.  A.  (N.  S.)  816;  Kuhn  v. 
unnecessary] ;  Glasier  v.  Hebron,  82  Walker  Tp.,  97  Mich.  306,  56  N.  W. 
Hun,  311,  31  N.  Y.  Supp.  236  [bar-  656  (1908) ;  Miner  v.  Hopkinton,  73 
rier  unnecessary  on  embankment  N.  H.  232,  60  Atl.  433  ( 1905 ) ; 
where  highway  is  seventeen  feet  wide  Hammacher  v.  New  Berlin,  124  Wis. 
and  level] ;  Waller  v.  Hebron,  6  N.  Y.  249,  102  N.  W.  489  ( 1905) ;  Schim- 
App.  Div.  677,  39  N.  Y.  Supp.  381  berg  v.  Cutter,  142  Fed.  701,  74  C. 
[embankment  nineteen  inches  high;  C.  A.  33  (1906). 
guard  unnecessary].  The  question  '"See  cases  cited  imder  §§  26,  31 
whether  a  guard-rail  or  barrier  was  and  32,  ante;  Miller  v.  Boone 
necessary  at  any  part  of  a  road  is  County,  96  la.  6,  63  N.  W.  352; 
generally  for  the  jury  (Drew  v.  Sut-  plaintiff  pushed  from  street  down  an 
ton,  56  Vt.  686;  Warner  v.  Hoi-  unguarded  and  dangerous  declivity 
yoke,  112  Mass.  362;  Van  Gaasbeck  by  a  crowd];  Durgin  v.  Lowell,  3 
V.  Saugerties,  82  Hun,  415,  31  N.  Y.  Allen,  398.  Compare  Shepherd  v. 
Supp.  364;  Bums  v.  Yonkers,  83  Chelsea,  4  Allen,  113;  Richards  v.  En- 
Hun,  211,  31  N.  Y.  Supp.  757;  Ply-  field,  13  Gray,  344;  Rowell  v.  Lowell, 
mouth  ▼.  Graver,  125  Pa.  St.  24,  7  Id.  100;  Hinckley  v.  Sumerset,  145 
17  Atl.  249;  Wellman  V.Susquehanna  Mass.  326,  14  N.  E.  166;  Stacy  y. 
Depot,  167  Pa.  St.  239,  31  Atl.  566;  Phelps,    47    Hun,    54;    O'Rourke    v. 
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it  is  negligence  not  to  construct  and  properly  maintain 
such  a  barrier.^^*  During  the  progress  of  the  work  of 
altering  or  repairing  a  highway,  ordinary  care  ^^  must 
he  used  to  prevent  injuries  to  travelers  thereon.  If,  in 
altering  the  grade  of  a  street  previously  passable,  or 
otherwise  working  upon  it,  the  way  becomes  impassable 
or  dangerous  for  travel,  it  is  negligence  to  omit  to  warn 
the  public  of  danger  by  erecting  fences,  barriers,  lights, 
or  the  like,*®*  having  reference  to  such  accidents  as  may 

Monroe,  98  Mich.  620,  57  N.  W.  738;  67,   33   N.   Y.   Supp.   329    [building 

Oilohrist  ▼.  South  Omaha,  36  Neb.  material  piled  in  roadway  at  night 

163,  54  N.  W.  258;  Omaha  v.  Jenson,  without     light];      Birmingham     v. 

35  Neb.  68,  52  N.  W.  833.    The  mere  Lewis,  92  Ala.  352,  9  So.  243   [un* 

fact  of  an  accident  occurring  by  rea-  guarded  excavation  four  feet  across, 

son  of  a  failure  to  place  railings  on  four  to  six  feet  deep].    Other  cases 

a  highway  is  not  sufficient  evidence  are  cited  in  §  272,  ante, 

of  negligence  to  go  to  the  jury  (Lane  "^  Where  a  street  is  rendered  un- 

T.  Hancock,  142  N.  Y.  510s  37  N.  E.  safe  during  course  of  improving  it, 

473;   and  cases  cited  under  §  346,  the  dty  is  only  liable  for  failure  to 

cnte).  exercise   reasonable  care   to  protect 

**Carville  v.  Westford,  163  Mass.  the  public    (Lincoln  v.   Calvert,  39 

544,  40  N.  E.  893  [rounded  roadway  Neb.  306,  68  N.  W.  115;   Dooley  v. 

eleven  feet  wide  on  steep  sloping  em-  Sullivan,  112  Ind.  451,  14  N.  £.  566. 

hankment] ;    Trexler    v.    Greenwich,  In   Childs  v.   West  Troy,   23   Hun, 

168  Pa.  St.  214,  31  Atl.  1090  [steep  68,  it  was  held  that,  in  digging  a  pit 

declivity  at  side  of  a  narrow  road] ;  in  a  street,  the  city  officials  must  so 

Joliet  V.  Verley,  35  111.  58;  Chicago  guard  it  against  passers-by  that  no 

T.  Qallagher,  44  Id.  295;  Chicago  v.  accident  can  happen  except  by  such 

Hesing,    83    Id.    204;     (I!hicago    v.  extreme  negligence  as  may  almost  be 

Wright  ,  58    Id.    586;    Danville    v.  called  willful.    But  this  is  too  strong 

Makemson,  32  III.  App.  112  [embank-  a  statement.    See  Bunch  v.  Edenton, 

ment  fourteen  feet  high  and  thirty  90  N.  C.  431;  Springfield  v.  LeClare, 

feet  wide  at  the  top,  on  one  side  of  49  111.  476  [failure  to  guard  an  open 

which  was  a  street  car  track,  with  sewer  in   process   of   construction]; 

the  rail  projecting  three  inches  above  Collins  v.  I^eafey,  124  Pa.  St.  203, 

the    surface];    Byerly   v.    Anamosa,  16   Atl.   765    (see  note  202,   §   356, 

79  la.  204,  44  N.  W.  359;   Fletcher  post)  ;    James   v.    San    Francisco,   6 

V.  Ellsworth,  53  Kans,  751,  37  Pac.  Cal.  528;  Conrad  v.  Ithaca,  16  N.  Y. 

115  [excavations  seventeen  feet  long  161.      Allowing   a   boulder   removed 

and  nine  feet  deep] ;   South  Omaha  from  roadbed  to  remain  there  from 

V,    Cunningham,    31    Neb.    316,    47  two  to  five  days,  held,  not  negligence 

N.  W.  930;  Crowther  v.  Yonkers,  60  (Agnew  v.   Corunna,   55  Mich.  428, 

Hun,  586,  mem.,  15  N.  Y.  Supp.  588  21  N.  W.  873  [horse  frightened]), 

[excavation   eij?ht    feet   deep];    Van  ""Storrs  v.  Utica,  17  N.  Y.  104; 

Vranken  v.  Clifton  Springs,  86  Hun,  Buffalo  v.  Holloway,  7  Id.  493;  Grant 
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reasonably  be  expected  to  happen  from  the  condition  of 
the  road.^®*  If  necessary,  it  should  be  eflfectually  closed 
to  the  public.^"^  Under  its  general  duty  to  maintain  its 
streets  so  as  to  be  reasonably  safe  for  travel,  a  city  is 
bound  to  see  that  excavations  and  other  dangerous  ob- 
structions to  travel  in  a  street,  whether  made  by  its  own 
servants  or  by  its  contractor  *®®  or  licensees,^^*  or  wrong- 
fully by  third  persons,"®  are  guarded  by  barriers  and 
lights,  and  is  liable  for  injuries  to  travelers  proximately 
caused  by  the  lack  or  insufficiency  *"  of  such  protective 
means,  where  it  has,  or  by  diligence  might  have  had, 
knowledge  of  it.*^^     If  the  barriers  or  lights  placed  by 

T.  Brooklyn,  41  Barb.  381;  Kieman  on  a  barrel,  and  supported  at  the 
V.  New  York,  14  N.  Y.  App.  Div.  156,  other  by  a  board  fastened  to  a  post 
43  N.  Y.  Supp.  538;  Silvers  v.  near  the  edge  of  the  sidewalk,  held, 
Nerdlinger,  30  Ind.  53;  Chicago  v.  insufficient  (Sutton  v.  Snohomish, 
Johnson,  53  111.  01;  Milwaukee  v.  11  Wash.  St.  24,  30  Pac.  273). 
Davis,  6  Wis.  377;  Prideauz  v.  Whether  the  stretching  of  a  rope 
Mineral  Point,  43  Id.  513;  Covington  around  an  open  trench  in  the  street, 
T.  Bryant,  7  Bush,  248;  Americus  v.  two  feet  from  the  edge,  and  three 
Chapman,  04  Ga.  711,  20  S.  E.  3;  feet  above  the  ground,  supported  by 
Fletcher  v.  Ellsworth,  53  Kans.  751;  iron  posts  driven  into  the  ground, 
Alexander  v.  Big  Rapids,  76  Mich,  and  with  lanterns  on  the  posts  suffi- 
282,  42  N.  W.  1071;  Mt.  Carmel  v.  ciently  near  each  other  to  give  no- 
Guthridge,  52  111.  App.  632;  Omaha  tice  of  an  obstruction,  would  be  a 
V.  Randolph,  30  Neb.  690,  46  N.  W.  sufficient  barrier,  is  for  the  jury 
1013;  Elam  v.  Mt.  Sterling,  132  Ky.  (Norwood  v.  Somerville,  150  Mass. 
657,  117  S.  W.  250  (1909) ;  Tarraa  106,  33  N.  E.  1108). 
V.  Winona,  71  Minn.  22,  73  N.  W.  "Where  a  diligent  performance 
506  (1897) ;  Bohl  v.  Dell  Rapids,  16  of  the  duty  of  supervision  in  the  con- 
S.  D.  610,  01  N.  W.  316  (1902) ;  struction  of  a  covering  over  a  peril- 
Hyde  v.  Boston,  186  Mass.  115,  71  ous  excavation  in  a  street  would 
N.  E.  118  (1904).  bring  knowledge  to  the  officers  of  a 
"•Kelsey  v.  Glover,  15  Vt.  708;  city  of  its  dangerous  character,  a 
Finnegan  v.  Moore,  46  N.  J.  Law,  want  of  aruch  knowledge  is  negligence 
602;  Chicago  v.  McDonald,  57  111.  (Abilene  v.  Cowperthwait,  52  Kans. 
App.  250  [swing  bridge  temporarily  324,  34  Pac.  705).  See  cases  cited 
opened].  under  §  369,  post.  Colbum  v.  Wil- 
•"Pettengill  V.  Yonkera,  116  N.  Y.  mington,  4  Pennw.  (Del.)  443,  56 
4U(8,  22  N.  E.  1005.  Atl.  606  (1903) ;  Reed  v.  Spokane, 
"•Cases  cited  in  §  298,  ante,  21  Wash.  218,  57  Pac.  803  (1809) ; 
"•Cases  cited  under  §  358,  post.  Salem  v.  Webster,  192  111.  369,  61 
"•  Cases  cited  under  §  366,  past.  N.  E.  323  ( 1901 ) ;  Glascow  v.  Gillen- 
"^  A  loose  plank,  resting  at  one  end  waters,  113  Ky.  140,  67  S.  W.  381 
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the  city  are  subsequently  wrongfully  removed  by  third 
persons,  negligence  will  not  be  imputed  to  the  city,  until 
it  has  had  a  reasonable  time,  after  notice,  to  replace 
them.^^*  A  city  is  under  no  obligations  to  light  its 
streets ;  and  its  mere  neglect  to  do  so  is  not  a  ground  of 
liability,  unless  its  charter  expressly  imposes  the  duty."* 
But  inasmuch  as  a  street  partially  obstructed  or  out  of 
repair  may  be  reasonably  safe  if  lighted,  but  dangerous 
if  unlighted,  the  fact  that  it  was  or  was  not  lighted  may 
be  material  on  the  question  of  negligence. 
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(1902) ;  Fox  y.  Chelsea,  171  Mase.  179  Mo.  505,  78  &  W.  1009  (1004) ; 
297,  50  N.  E.  622  ,1898);  Welsh  v.  O^eal  v.  Bates,  20  R.  I.  793,  40 
Lansing,  111  Mich.  589,  70  N.  W.  Atl.  236  (1895). 
129  ( 1897 ) ;  Corsicana  v.  Tobin,  23  *^  McNish  v.  Peekskill,  91  Hun, 
Tex.  App.  492,  57  S.  W.  319  (190O) ;  324,  36  N.  Y.  Supp.  1022;  Miller  v. 
Drake  v.  Seattle,  30  Wash.  81,  70  St.  Paul,  38  Minn.  134,  36  N.  W.  271. 
Pac.  231,  94  Am.  St.  Rep.  844  Omission  to  light  a  city  street  is 
(1902);  Gametz  v.  Carroll,  132  not  a  defect  in  the  way  for  which 
Iowa,  569,  114  N.  W.  57  (1907);  the  city  is  liable  under  the  Massa- 
Dtmn  y.  Olewein,  140  la.  423,  118  chusetts  statute  (Lyon  v.  Cam- 
K  W.  764  (1908);  Georgetown  y.  bridge,  136  Mass.  419;  see  Randall 
Groff,  136  Ky.  662,  124  S.  W.  888  v.  Eastern  R.  Co.,  106  Id.  276).  A 
( 1910) ;  Wenship  y.  Boston,  201  charter  requirement  of  a  toll-bridge 
Mass.  273,  87  N.  E.  600  (1900*) ;  company,  that  the  bridge  should  "at 
Ahlfeldt  y.  Mexico,  129  Mo.  App.  all  times  be  kept  in  good,  safe  and 
193,  106  S.  W.  122  (1908);  Hemdon  passable  repair,"  requires  the  com- 
y.  Salt  Lake  City,  34  Utah,  65,  95  pany  to  light  the  bridge,  if  such 
Pac.  646  (1908);  Grider  y.  Jefferson  lighting  is  necessary  to  make  tha 
Realty  Co.,  116  S.  W.  (Ky.)  6M  bridge  safe  and  oonyenient  for  pass- 
(1909);  Stolicker  y.  Boston,  204  age  at  night  (Commonwealth  y. 
Mass.  522,  90  N.  E.  927  ( 1910) .  Central  Bridge  Co.,  12  Chish.  242 ;  see 
""Senestre  y.  New  York,  47  N.  Y.  Worcester  y.  Canal  Bridge  C!o.,  16 
Superior,  341 ;  Seward  y.  Milford,  21  Pick.  541 ;  Spencer  y.  Mayfield,  85 
Wis.  485;  Klatt  y.  Milwaukee,  53  N.  E.  (Ind.  App.)  23  (1908);  Hem- 
Id.  196,  10  N.  W.  162;  Meyers  y.  don  y.  Salt  Lake  City,  34  Utah,  65, 
Kansas  City,  108  Mo.  480^  18  S.  W.  95  Pac.  646  (1908). 
914.  Under  an  absolute  statutory  ""Miller  y.  St.  Paul,  supra;  Jeffer- 
liability,  the  wrongful  removal  of  son  y.  Chapman,  127  HI.  438,  20  N.  E. 
barriers  has  been  held  not  to  relieve  33.  A  citv  that  is  under  no  statu- 
the  city  (Prentiss  v.  Boston,  112  tory  obligation  to  light  its  streets 
Mass.  43 ;  see  Doherty  v.  Waltham,  4  but  does  so  voluntarily,  is  not  liable 
Gray,  596 ) ;  Hasseback  v.  St.  Louis,  because  the  lighting  is  insufficient  to 
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§  358.  Authorized  interference  with  highway.  —  A 
municipal  corporation  which,  in  the  exercise  of  a  special 
or  general  statutory  power,  authorizes  a  temporary  inter- 
ference with  its  highway  for  a  legitimate  use  *^*  by  third 
persons,  such  as  the  laying  of  a  railroad  over  or  upon 
them,  or  gas  and  water  pipes  beneath  the  surface,  and 
like  uses,  is  bound  to  see  that  while  the  highway  is  dis- 
turbed by  the  construction  of  such  works,  a  passage  is 
kept  open,  so  far  as  practicable  without  interfering  with 
the  undertaking,*"  and  made  reasonably  safe  for  travel, 
by  barriers,  lights,  or  othe  protective  measures,*^*     It  is 

enable  persooB  to  see  a  hydrant  in  road    by    the    company,    upon    the 

the    street    (Columbus   v.   Sims,   94  ground  that  the  sleepers  could  have 

Ga.  483,  20  S.  E.  332;  see  Chicago  been  removed  by  the  town  without 

T.  Apel,  50  111.  App.  132;  Chicago  v.  interfering  with  the  authorized  oon- 

McDonald,   57    Id.   250) ;    Salem   ▼.  struction  and  operation  of  the  rail- 

Webeter,  192  111.  369,  61  N.  E.  323  road.    See  Brooks  v.  Somerville,  106 

(1901) ;  Gametz  y.  Carroll,  supra,  Mass.  271. 

■*•  Under  express  authority  over  "•  The  most  that  ought  to  be  re- 
streets,  a  municipal  corporation  may  quired  of  the  town  in  such  a  case, 
use  the  streets  for  gas-pipes  or  sew-  however,  is  to  provide  a  suitable  by- 
era  (Norwich  Gas  Co.  v.  Norwich  way  for  the  public,  and  warn  trav- 
City  Gas  Co.,  25  Conn.  18;  State  ▼.  elers  against  passing  upon  the  high- 
Gas  Co.,  18  Ohio  St.  262;  State  y.  way  while  it  remains  unsafe  by  the 
Gas  Ca,  29  Wis.  454 ) ,  or  water-pipes  construction  of  the  railroad.  If  the 
and  mains  (Memphis  v.  Water-works  town  has  made  the  crossing  safe  and 
Co.,  5  Heisk.  (Tenn.)  495),  and  for  convenient,  except  so  far  as  it  was 
the  nmoing  of  railway  trains  pro-  impracticable  to  do  so  without  inter- 
pelled  by  steam  (Railroad  Co.  y.  fering  with  the  railroad,  it  is  not 
Richmond,  96  U.  8.  621),  or  for  use  liable  (Jones  y.  Waltham,  4  CMsh. 
of  street  cars  (Vinal  v.  Dorchester,  290;  Vinal  y.  Dorchester,  7  Gray, 
7  Gray,  421;  Railroad  Co.  v.  Hart-  421;  Batty  y.  Du^bury,  24  Vt.  155; 
ley,  67  111.  439),  or  placing  of  tele-  Barber  y.  Essex,  27  Id.  62.  See  Elm- 
graph  poles  (Commonwealth  y.  Bos-  ball  v.  Bath,  38  Me.  219).  Under 
ton,  97  Mass.  555;  Young  v.  Tar-  statutes  imposing  a  liability  upon 
mouth,  9  Gray,  386).  See  cases  cited  towns  for  defective  highways,  a 
under  §  332,  ante,  town   is   liable   for   an   obstruction, 

"^  Willard  v.  Newbury,  22  Vt,  458;  either  lawfully  or  unlawfully  placed 

Phillips  v.  Veazie,  40  Me.  96;  Davis  in   a   highway   by   a   third   person, 

Leominster,  1  Allen,  182.    There  held  which  it  allows  to  remain  and  in- 

that  the  town  was  liable  for  an  in-  cumber  the  way  (Elliott  y.  Concord, 

jury  from  a  pile  of  sleepers  placed  7  Poster,  204;  Willard  y.  Newbury, 

within  that  portion  of  the  highway  22  Vt.  458;   Batty  v.   Duxbury,  24 

covered  by  the  location  of  the  rail-  Id.  155;  Barber  v.  Essex,  27  Id.  62; 
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bound  to  use  the  same  degree  of  care  for  the  protection 
of  travelers  as  if  the  work  were  being  done  by  its  own 
agents,  for  its  own  benefit; '''  and  if  the  interference  au- 
thorized is  intrinsically  dangerous,  if  left  unguarded  — 
out  notice,  for  an  injury  due  to  the  absence  of  guards.*** 
e.  g.,  an  extensive  street  excavation  —  it  is  liable,  with- 
A  city  is  not  relieved  from  responsibility  for  the  safe 
condition  of  a  street,  by  allowing  a  railroad  company  to 

Merrill  v.  Wilbraham^  11  Qray,  154;  person  in  a  public  street,  and  uaed 
Sides  V.  Portsmoath,  59  N.  H.  24).  a,s  a  part  of  the  street,  though  not  in 
See  Lee  v.  Barkhampsted,  49  Conn,  the  usually  traveled  portion  of  the 
213;  State  v.  Gorham,  37  Me.  451.  street,  is  in  a  safe  oondition  (Estelle 
See  Fink  v.  St.  Louis,  71  Mo.  52;  v.  Lake  Crystal,  27  Minn.  243).  In 
Kansas  City  v.  Birmingham,  45  Boucher  v.  New  Haven,  40  Conn. 
Kans.  212,  25  Pac.  569-;  Russell  V.  457,  a  city  ordered  a  lot-owner  to 
Columbia,  74  Mo.  480  [gas  company's  perform  a  work  necessarily  danger- 
negligence  in  laying  gas-pipes] ;  Erie  0U8  to  travelers,  upon  the  sidewalk 
V.  Schwingle,  22  Pa.  St.  384;  Stuart  opposite  his  lot  The  city  being 
v.  Havens,  17  Neb.  211,  22  N.  W.  charged  with  notice,  held  liable, 
419;  King  v.  Oshkosh,  75  Wis.  517,  because  it  did  not  superintend  the 
44  N.  W.  745  [private  hydrant].    A  work. 

railway  company,  under  authority  ^Haaiford  v.  Kansas  City,  103 
from  the  city,  raised  the  grade  of  a  Mot.  172,  15  S.  W.  753;  Abilene  v. 
street  so  as  to  leave  a  dangerous  pit,  Cowperthwait,  52  Kans.  324,  34  Pac 
light.  Held,  city  was  liable  to  a  *96.  Compare  McDermott  v.  Kings- 
traveler  injured  thereby  (McCanoll  ton,  19  Hun,  198.  A  city  which  per- 
which  it  left  unguarded  by  fence  or  mits  an  open  trench  to  be  dug  across 
V.  Kansas  City,  2  Mo.  App.  993 ) ;  a  street,  guarding  it  by  a  wooden 
8.  P.,  McCoull  V.  Manchester,  85  Va.  fence  and  a  wooden  horse,  which  has 
579,  8  S.  £.  379;  Augusta  v.  Cone,  to  be  moved  many  times  during  the 
91  Ga.  714,  17  S.  E.  1005;  McAllister  hour,  to  permit  horse-cars  to  pass, 
▼.  Albany,  18  Ore.  426,  23  Pac.  845;  and  is  so  moved  by  employees  of  1^ 
Sullivan  v.  Helena,  10  Mont.  134,  25  car  company  placed  at  the  crossing 
Pac.  94;  and  cases  cited  in  §  353,  for  that  purpose,  is  liable  for  their 
ante.  momentary  negligence  in  not  replao- 
"•  Wendell  v.  Troy,  4  Abb.  Ct.  App.  ing  the  guard,  causing  injury  to  a 
351;  Storrs  v.  Utica,  17  N.  Y.  104;  traveler  (Blessington  v.  Boston,  153 
Hickok  v.  Plattsburg,  16  Id.  161;  Mass.  409,  26  N.  E.  1113;  Denver 
Hutson  V.  New  York,  9  N.  Y.  163;  v.  Aaron,  6  Colo.  App.  232,  40  Pac 
afifg  5  Sandf.  289;  Springfield  v.  ^87  (1895);  Savannah  v.  Donnelly, 
LeClare,  49  HI.  476;  Detroit  V.  71  Ga.  258  (1883) ;  Nesbitt  v.  Green- 
Corey,  9  Mich.  165;  Baltimore  v.  ville,  69  Miss.  22,  10  So.  452,  30 
Pennington,  15  Md.  12.  A  city  is  Am.  St.  Rep.  521  (1891);  McCune 
bound  to  see  that  a  platform  per-  v.  Missoula,  10  Mont.  146,  25  Pac 
mitted  by  it  to  be  put  up  by  a  private  442  ( 1890) ;  Davis  v.  Omaha,  47  Neb. 
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lay  and  operate  a  track  through  it.^*^  It  is  bound  to 
make  it  safe ;  and  if  it  cannot  otherwise  be  done,  the  city 
has  the  right  to  interfere  with  the  regular  running  of 
cars.***  It  is  immaterial  that  the  statute  or  ordinance 
granting  the  right  to  occupy  the  highway  imposed  on  the 
grantee  the  duty  to  protect  travelers,  during  the  time  of 
interference,***  or  that  the,  grantee  was  stopped  in  the 
work  by  injunction.***  Unless  the  particular  use  of  a 
street  authorized  by  a  city  is  either  unlawful,***^  or  is  a 

836,  66  N.  W.  859  (1806);  District  might  think  necessary,   and   if  the 

of  Columbia  v.  Woodbury,  136  U.  S.  company   did  not  comply  with  the 

450,  10  Sup.  Ct.  990,  34  L.  Ed.  472  rejuirements,  might  make  the  alter- 

( 1889) ;    Van  Clef  v.   Chicago,  240  ation  or  amendment  themselves,  and 

ni.  318,  88  N.  E.  815,  130  Am.  St.  have  a  remedy  over  against  the  rail- 

Rep.  275,  23  L.  R.  A.   (N.  S.)    636  road   corporation   for   the   expenses. 

(1909).     See  Apker  v.  Hoquiam,  51  Held,  the  town  was  liable,  notwith- 

Wash.    567,    99    Pac.    746    (1900);  standing  it  had  given  notice  to  the 

Tabor  v.  Buffalo,  136  App.  Div.  258,  superintendent  of  the  work  that  a- 

120    N.    Y.     Supp.     1089;     Central  barrier  must  be  put  up  for  the  pro* 

Union  Tel.  Co.  t.  Conneaut,  167  Fed.  tection  of  travelers  on  the  highway, 

274,  93  C.  C.  A.  196  (1909).  which  the  latter  had  promised,  but 

^  Campbell  v.  Stillwater,  32  Minn,  neglected  to  da     See  Bacon  v.  Boe- 

308,   20   N.    W.   320;    Zanesville   v.  ton,  3  Cush.  174;  Batty  v.  Duxbury, 

Fannan,  53  Ohio  St.  605,  42  N.  £.  ^4  Vt.  155;  Philadelphia  v.  Weller, 

703.     A  license  to  a  builder  to  de-  4  Brewster,  24;  Rowell  v.  Williams, 

posit  material   upon  a    street   does  29    la.    210;    Landru    v.    Lund,    38 

not  relieve  the  city  from  the  duty  Minn.  538,  38  N.  W.  690.     In  Mas- 

of  so  guarding  or  lighting  the  pile  sachusetts,  where  a  railroad  crosses 

as  to  leave  the  street  reasonably  safe  a  highway  at  grade,  the  company  is 

for  the   traveler  by   night  as   well  required    by    statute    to    make    the 

as  by  day   (Magee  v.  Troy,  48  Hun,  passage   across  its  tracks  safe   and 

383).     See  cases  under  last  section,  easy,  and  for  its  neglect  to  do  so, 

Kansas  City  v.  Orr,  62  Kans.  61,  61  it,  and  not  the  town,  is  liable  (Scan- 

Pae.  397,  50  L.  R.  A.  783   (1900) ;  Ian  v.  Boston,  140  Mass.  84,  2  N.  E. 

Cammett  v.  Haverhill,  197  Mass.  76,  787).     See  Rouse  v.  Somerville,  130 

83  X.  E.  331   (1908).    See  Connelly  Id.    361;    Sawyer   v.    Northfield,    7 

V.  Bostcm,  206  Mass.  4,  91  N.  E.  998  Cush.  490  [railroad  bridge  over  high- 

(1910).  way]. 

^Lawrence  ▼.  New  Bedford,  160  '^Dalt  v.  Syracuse,  71  Hun,  449, 

Mass.  227,  35  N.  E.  459.  24  N.  Y.  Supp.  968. 

•■  Wellcome  ▼.  Leeds,  51  Me.  313.  *"When  a  city,  without  authority 

In  Currier  v.  Lowell,  16  Pick.  170,  and   in   direct  violation   of   statute, 

the  statute  provided  that  the  select-  grants  to  an  individual  the  right  to 

men  of  the  town  might  require  any  obstruct  the  public  highway  while  in 

alteration  or  amendment  which  they  the  transaction  of  his  private  busi- 
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nuisance  per  se  (in  which  cases  the  latter  is  liable  with- 
out proof  of  negligence  ^"),  the  mere  facts  of  permitting 
a  private  user  of  a  street  and  an  injury  therefrom,  do  not 
establish  its  liability."^  In  general,  the  city  is  not  liable 
without  notice  for  the  abuse  or  misuse  of  its  license  by 
the  licensee,  nor  for  his  negligence,**'  unless  the  thing 
licensed  was  intrinsically  dangerous.' 
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§  359.  Liability  of  licensee  of  use  of  street.  —  The  fact 
that  one  has  lawful  license  to  interfere  with  a  highway 
only  relieves  him  from  the  imputation  of  creating  a  public 
nuisance,  for  the  consequences  of  which  he  would  other- 
wise be  liable  without  proof  of  negligence.****     No  license 

ne88,  it  is  liable  for  all  damages  prox-  39,  23  N.  E«  518;  Warsaw  v.  Dun- 

imately    caused    by    such    obstruc-  lap,  112  Ind.  576,  14  K.  E.  568.     A 

tion  (Cohen  v.  New  York,  113  N.  Y.  lot-owner,  notified  by  a  city  to  build 

632,  21  K.  E.  700) ;  8.  P.,  Farley  v.  a  sidewalk  in  front  of  his  premises. 

New  York,  152  N.  Y.  222,  46  N.  E.  is  neither  the  agent  nor  licensee  of 

506  [collision  with  truck  licensed  to  the  city,  and  for  his  negligence  the 

stand  in  street  during  night-time  1 ;  city  is  not  liable  (Davis  v.  Omaha, 

Stanley   v.    Davenport,    54    la.    463  47  Neb.  836,  66  N.  W.  859). 

[steam-motor  unlawfully  licensed  to  '''A  municipal  corporation  is  not 

be  run  in  streets].    See  §  263,  ante,  liable  for  the  acts  of  its  licensees,  un- 

***  See  §  263,  ante,  and  §§  359,  361,  less  the  act  authorized  was  danger- 

post,  ous  in  itself  (Wheeler  v.  Plymouth, 

^Giving   permission   to  place   in  116  Ind.  158,  18  N.  E.  532;  Dooley  ▼. 

the  street  a  stepping-stone    (Dubois  Sullivan,  112  Ind.  451,  14  N.  E.  566). 

▼.  Kingston,  102  N.  Y.  219,  6  N.  E.  Compare    Lincoln    v.    Boston,     148 

273),  or  a  hitching-post  (Macomber  Mass.  578,  20  N.  E.  329,  where  it  was 

V.  Taunton,  lOO  Mass.  255),  on  the  held  that  a  perscm  licensed  to  fire 

curb  of  the  sidewalk,  will  not  render  cannon  on  public  grounds,  was  not 

the  corporation  liable  to  one  injured  the  city's  agent,  so  as  to  make  the 

thereby;   s.  P.,  Wellington  v.  Greg^  city  liable  for  damages  caused  by  a 

son,  21  Kans.  99  [post  at  street  cor-  horse    taking    fright   at   the    firing, 

ner,  to  protect  a  shade  tree];  Beetz  See  §  263,  ante.    Bell  v.  Henderson, 

V.  Brooklyn,  10  N.  Y.  App.  Div.  382,  24  Ky.  L.  Rep.  2484,  74  S.  W.  206 

41  N.  Y.  Supp.  1009;  Loberg  v.  Am-  (1903) ;  Thompson  v.  West  Bay,  137 

herst,  87  Wis.  634,  58  N.  W.  1048;  Mich.   94,    100  N.   W.   280    (1904); 

Miller  v.  St.  Paul,  38  Minn.  134,  36  Franklin  v.  House,  104  Tenn.  1,  56 

N.  W.  271.  S.  W.  153   (1900);   Brown  v.  Bock- 

*"  Susquehanna  Depot  V.  Simmons,  man,   31   Tex.   App.   430,   72  S.  W. 

112  Pa.  St.  384,  5  Atl.  434;  Kennedy  622   (1903) ;  Copeland  v.  Seattle,  33 

▼.  Lansing,  99  Mich.  518,  58  N.  W.  Wash.  415,  74  Pac.  582    (1903). 

470    [trolley-pole    fixed    in   gutter];  "•Clifford  v.   Dam,  81   N.  Y.  52; 

Michigan  City  v.  Boeckling,  122  Ind.  Robinson  v.  N.  Y.  &  Erie  R.  Co.,  27 
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will  relieve  him  from  the  consequences  of  carelessness  or 
unskillf  ulness.^'^  It  is  an  implied  condition  of  every  such 
license  that  the  licensee  will  use  ordinary  care  in  prose- 
cuting his  work,**^  and  diligence  in  completing  it.^"     A 

right  given  to  lot  owners  to  encroach  on  the  sidewalk  by 
making  coal-holes  therein,  or  cellar-ways  thereto,*'*  or  to 

Barb.  512,  and  cases  cited.    Author-  117   Mo.   App.   636,   93   S.   W.   289 

ized     by      legislation      (Miller     v.  (1906) ;  Laird  v.  Atlantic  Coast,  etc. 

Webster  City,  94  la.  162,  63  N.  W^  Co.,  67  Atl.  (N.  J.  Ch.)  387  (1907) ; 

648    (1896);    Mtirtha   v.    Lovewell,  Bohan  v.  Port  Jervis  Gas  Light  Co., 

166   Mass.    391,    44   N.   £.    347,   56  122  N.  Y.  18,  25  N.  E.  246,  9  L.  R.  A. 

Am.  St.  Rep.  410  (1896);  Simmons  711   (1890);  Reaves  t.  Territory,  13 

▼.  Patterson,  60  N.  J.  Law,  385,  45  Okl.    396,     74    Pac.    951     (1903); 

Atl.  995,  83  Am.  St.  Rep.  642,  48  Townsend  v.  Norfolk,  etc.  Co.,   105 

L.  R.  A.  717   (190O);  Dolan  v.  Chi-  Va.  22,  52  S.  E.  970,  115  Am.  St. 

cago,  etc.  Ry.  Co.,  118  Wis.  362,  95  Rep.   842,  4  L.   R.   A.    (N.   S.)    87 

N.  W.  385  (1903).    By  municipality  (1906);     Towaliga    Power    Co.    v. 

(LeYin  v.  Goodwin,  191  Mass.  341,  Sims,  6  Ga.  App.  749,  65  S.  E.  844 

77  N.  E.  718,  114  Am.  St.  Rep.  616  (1909). 

(1906) ;  Coleman  v.  New  York,  173  ^''In  Jones  v.  Bird,  5  Bam.  &,  Aid. 

N.  Y.  612,  66  N.  E.  1106   (1903);  837,  held  that  one  actually  engaged 

Crofford  ▼.  Atlanta,  etc  Ry.  Co.,  158  in    laying    a    sewer,    authorized    by 

Ala.  288,  48  So.  366  ( 1909 ) ;  Peginis  statute,  was  not  protected  merely  be- 

T.  Atlanta,   132  Ga.  302,  63  S.  E.  cause  acting  Kma  fide  and  to  the 

857  (1909);  LeBlano  T.  Orleans  Ice  best    of    his    skill    and    judgment. 

Mfg.  Co.,   121  La.  249,  46  So.  226  See  Whitehouse  v.  Fellows,  10  C.  B. 

(19(M) ;  Zimmerman  ▼.  Gritzmacher,  N.  S.  765;  Brownlow  v.  Metropolitan 

53  Ore.  206,  98  Pac.  875,  1135,  21  Board,  13  Id.  768,  16  Id.  546. 

L.  R.  A.  (N.  S.)  299  (1909).  "«Cushing  v.  Adams,  18  Pick.  110; 

""Selden  ▼.  Delaware,  etc  Canal  Stuart  v.  Havens,  17  Neb.  211,  22 

Co.,  29  N.  Y.  634;   Brine  v.  Great  N.  W.  419. 

Western  R.  Co.,  2  Best  &  S.  402;  ***The    license    to    the    owner    of 

Stevens   v.   Stevens,    11   Mete.   251;  premises,  to  put  a  coal-hole  in  the 

Lincoln  Rapid  Transit  Co.  v.  Nich-  sidewalk,  simply  changes  the  charac- 

ols,  37   Neb.   332,   55   N.    W.    872;  ter  of  the  act  of  interfering  with  the 

Houston  8t.  R.  Co.  v.  De  Lesdemier,  sidewalk  from  an  absolute  nuisance 

84  Tex.  82,  19  S.  W.  366.    See  Bir-  to  one   involving  care   in   the   con- 

mingham  Union  R.   Co.  v.  Alexan-  struction    and    maintenance    of    the 

der,  93  Ala.  133,  9  So.  525;  Peck  v.  coal-hole;    and  to  avail  the  defend- 

Michigan  City,  149  Ind.  670,  49  N.  E.  ant  when  sued  for  injuries  sustained 

800  (1898) ;  Payne  v.  Wayland,  131  by  reason  of  it,  he  must  justify  the 

la.  659,  109  N.  W.  203  (1906);  King  structure   by   alleging   and    proving 

V.  Vicksburg,  etc.  Ry.  Co.,  88  Miss,  the  permit,  and  a  compliance  with 

456,  42  So.  204,   117  Am.  St.  Rep.  its  terms,  and  that  the  structure  was 

749,  6L.  R.  A.  (N.  S.)  1036  (1906);  so  made  and  kept  as  to  make   the 

Sultan    V.    Parker- Washington    Co.,  sidewalk  as  safe  to  the  public  as  it 

[Law  of  Neg.    Vol.  I  —  68] 
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a  railroad  company  "'^  to  lay  tracks  and  run  trains  upon 
u  highway,  or  to  a  telegraph  company  ^*'  to  place  poles 
therein  and  string  wires  along  or  across  it,  is  subject  to 
public  convenience,  and  is  to  be  exercised  so  as  not  to 
expose  travelers  on  the  highway  to  unnecessary  hazard 
either  from  defects  in,  or  negligent  management  of,  its 

would  have  been  without  it  (Clifford  a  wire  is  found  swinging  across  a 

V.  Dam.  81  N.  Y.  52) ;  s.  p.,  Jennings  public  way,  so  low  down  as  to  en- 

V.  Van  Schaick,  lOS  N.  Y.  530,  15  danger  travel,  is  itself,  unexplained 

N.  E.  424   [coal-hole  in  sidewalk] ;  and  unaccounted  for,  sufficient  evi- 

Potter  V.  Bunnell,  20  Ohio  St.  150.  dence    of    negligence     (Thomas    v. 

"•The  obligation  of  railroad  com-  Western  Union  Tel.  Co.,  100  Mass. 

panics  to  use  care  and  skill  in  laying  156).     Compare  Western  Union  Tel. 

and  maintaining  their  tracks  upon  a  Co.  v.  Eyser,  &1  U.  S.  496.    In  Shel- 

public  highway,  so  as  to  save  harm-  don  v.  Western  U.  Tel.  Co.,  51  Hun, 

less   persons,    animals   and   vehicles  591,  4  N.  Y.  Supp.  526,  a  telegraph 

passing  along  it,  is  treated,  in  con-  company  sank  a  stone  near  the  trav- 

nection  with  the  subject  of  railroad  eled  part  of  a  highway,  to  which  it 

construction,  in  §§  406,  414  and  417,  attached  a  wire,  which  was  fastened 

post.     As  to  care  required  of  rail-  to  a  pole  to  hold  the  pole  upright 

roads  on  or  near  highways  to  pre-  The  road  was  narrow,  the  wire  was 

vent  frightening  animals,  see  §  426,  not  easily  seen.    Held,  company  was 

post;     and     injuring    persons,     see  liable  for  injuries  to  a  traveler  by 

§  461,  post.  the  wire  catching  on  his  vehicle.    In 

"*  Postal  Tel«  Co.  v.  Zopfi,  19  C.  0.  maintaining  electric  wires  in  public 
A.  605,  73  Fed.  609  [telegraph  pole  streets,  persons  are  bound  to  exer- 
fell] ;  Wolfe  v.  Erie  Tel.  Co.,  33  Fed.  else  that  care  which  a  reasonably 
320  [collision  with  telegraph  pole] ;  prudent  person  would  exercise  under 
Kyle  V.  Southern  Electric,'  etc.  Co.,  similar  circumstances,  and,  as  the 
174  Pa.  St.  570,  34  Atl.  323  [falling  business  is  attended  with  great  peril 
of  electric  light  pole] ;  Quill  v.  Em-  to  the  public,  the  care  to  be  exer- 
pire  State  Tel.  Co.,  02  Hun,  539^  34  cised  is  commensurate  with  the  in- 
N.  Y.  Supp.  470  [unsound  telegraph  creased  danger  (Denver  Consolidated 
pole  in  street].  The  company  must  Electric  Co.  v.  Simpson,  Zl  Colo.  371, 
exercise  reasonable  care  in  the  locar  41  Pac.  499) ;  s.  P.,  Cook  v.  Wilming- 
tion  of  its  poles,  so  as  not  to  incom-  ton  Electric  Co.,  9  Houst.  306,  32 
mode  public  travel,  but  is  not  re-  Atl.  643  [electric  wire  broke  and  fell 
quired  so  to  locate  them  as  to  pro-  into  street].  A  telegraph  company 
vide  against  all  possible  injuries  that  negligently  allowing  its  wires  to  fall 
might  happen  under  extraordinary  on  the  wires  of  an  electric  light  corn- 
circumstances  (Sheffield  v.  Central  pany,  and  to  remain  there  hanging 
Union  Tel.  Co.,  36  Fed.  164).  If  its  down,  is  liable  to  a  passenger  on  the 
wires  hang  so  low  as  to  interfere  street  injured  by  coming  in  contact 
with  a  vehicle  on  the  highway,  it  is  therewith  (Henning  v.  Western  U. 
liable  (Dickey  v.  Maine  Telegraph  TeK  Co.,  41  Fed.  864;  Southwestern 
Co.,  46  Me.  483).    The  fact  that  such  Tel.  Co.  v.  Robinson,  1  C.  C.  A.  684, 
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Ijroperty  and  appurtenances.^*^  It  is  incompetent  for  a 
city  either  to  excuse  the  licensee  from  taking  reasonable 
precautions  for  the  safety  of  travelers,  while  the  work  is 
in  progress,*'*  or  to  permit  a  permanent  interference  with 
the  public  use  of  a  street.***  Where  the  manner  of  inter- 
ference is  prescribed  by  the  terms  of  the  Ucense,  inter- 
ference in  any  other  mode  is  to  create  a  nuisance.""  All 
excavations  are  to  be  guarded  for  the  protection  of 
travelers ;  "^  and  the  street  should  be  restored  within  a 

GO  Fed.  BID;  McKay  v.  Southern  injuries  resulting  from  the  violation 
Bell  Tel.  Co.^  Ill  Ala.  337,  19  So.  of  the  license  (Wood  v.  Mears,  12 
695;  Ahem  ▼.  Oregon  Co.,  24  Ore.  Ind.  615;  Hundhausen  v.  Bond,  36 
276,  36  Pac  549).  Wis.  29;    Weick  v.  Lander,  76  111. 

""Veazie  v.  Penobscot  R.  Co.,  4^  93).  See  Hughes  v.  Providence,  etc. 
Me.  119;  Howard  ▼.  Union  Freight  K.  Co.,  2  R.  I.  493;  McLaughlin  v. 
R.  Co.,  156  Mass.  159,  30  N.  E.  479  Charlotte,  etc.  R.  Co.,  5  Rich.  Law, 
[dummy-engine] ;  Fulton  St.  R.  Co.  583.  If  there  is  any  excess  or  irfegu- 
V.  McConnell,  87  Ga.  756,  13  S.  E.  larity  in  the  exercise  of  the  power 
828  [unnecessarily  obstructing  street  conferred,  it  becomes  a  public  nui- 
by  laying  loose  rails  on  surface  far  sance  pro  tanto  (Renwick  v.  Morris, 
in  advance  of  the  work].  3  Hill,  621,  aff^d,   7   Id.   575).     A 

""Sexton  ▼.  Zett,  44  K.  Y.  430i;  railroad  company  operating  its  cars 
McCamus  v.  Citizens'  Gkis  Co.,  40  on  a  street  has  a  right  to  removed 
Barb.  380^  snow  from  its  track  to  another  part 

"*  Commonwealth  v.  Erie,  etc.  R.  of  the  street,  but  is  bound  to  use 
Co.,  27  Pa.  St.  339;  Green  v.  Port-  care  to  avoid  interfering  with  trav- 
land,  32  Me.  431;  Milhau  v.  Sharp,  elers  on  the  highway  by  causing 
15  Barb.  193,  aflfd,  27  N.  Y.  611;  accumulations  of  snow  (Dixon  v. 
Brown  v.  Duplessis,  14  La.  Ann.  864;  Brooklyn,  etc.  R.  Co.,  100  N.  Y.  170, 
State  V.  Mobile,  5  Porter,  279;  Lack-  3  N.  E.  66;  Short  v.  Railroad  Co.,  50 
land  V.  North  Missouri  R.  Co.,  31  Mo.  Md.  73;  McDonald  v.  Toledo  St.  R. 
180;  Dubach  v.  Hannibal,  etc  R.  Co.,  20  C.  C.  A.  322,  74  Fed.  104; 
Co.,  89  Id.  483,  1  S.  W.  86;  Pome-  Somerville  v.  City  R.  Co.,  63  Hun, 
roy  ▼.  Milwaukee,  etc  R.  Co.,  16  628,  17  N.  Y.  Supp.  719;  Canfield  v. 
Wis.  64a  Chicago,  etc.  R.  Co.,  78  Mich.  356, 

**  The  obstruction  of  a  highway  by  44  N.  W.  385  [throwing  water  on 
the  construction  of  a  railroad  across  sidewalk  where  it  froze] ) .  It  is 
it  in  a  manner  not  authorized  by  law,  under  no  duty  to  keep  the  space 
is  a  nuisance,  and  renders  the  corpo-  between  its  tracks  free  from  ice  and 
ration  liable  to  indictment  (Com-  snow,  and  is  not  liable  for  their  exist- 
monwealth  ▼.  Nashua,  etc.  R.  Co.,  ence  to  a  person  slipping  and  falling 
2  Gray,  54;  Conunonwealth  v.  Ver^  thereon  (Silberstein  v.  Houston,  etc. 
mont,  etc.  R.  Co.,  4  Gray,  22;  Com-  R.  Co.,  117  N.  Y.  293,  22  N.  E.  951). 
monwealth  v.  Erie,  etc.  R.  Co.,  27  Pa.  •**  Charlock  v.  Freel,  125  N.  Y.  357, 
St  339),  and  to  a  private  action  tor  26  N.  E.  262;  Sexton  v.  Zett,  44  K.  Y. 
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reasonable  time  to  at  least  as  good  condition  as  it  was 
before  the  interference,"*  subject  to  necessary  impair- 
ment by  any  permanent  structure  authorized  by  the 
license."*  His  liability  for  leaving  the  street  in  a  dan- 
gerous state  is  not  conditioned  on  his  having  notice  of 
the  fact ;  it  was  his  duty  to  know  it."*  K  the  occupation 
of  a  highway  renders  it  necessary,  for  the  convenience  or 
safety  of  the  pubUc,  that  bridges,  guards  or  other  struc- 
tures should  be  erected,  the  party  interfering  is  bound 
not  only  to  provide  them,  but  to  maintain  them  so  long 
as  rendered  necessary,"*  even  to  the  extent  of  providing, 

430;  Steivermaim  v.  White,  48  N.  Y.  workmen  so  lay  the  stones  as  to  give 

Superior,  523;  Pfau  ▼.  Reynolds,  53  such  an   appearance  of  security  as 

111.  212.  would  induce  a  careful  person,  using 

'^McCamuB  v.  Citizens'  Gas  Co.,  reasonable    caution,   to   tread    upon 

40  Barb.  380;   Georgia,  etc.  R.  Co.  them  as   safe,   when,   in   fact,   they 

y.  Parks,  93  Ga.  228,  18  S.  E.  652;  are  not  so,   he  will   be   answerable 

Atchison,  etc.  R.   Co.  v.  Miller,  39  for  any  injury  (Drew  v.  New  River 

Kans.  410,  18  Pac.  486;  Dillingham  Co.,  6   Carr.  &   P.   754;    Hyams  v. 

V.   Fields,   9   Tex.   Civ.   App.    1,   29  Webster,  L.  R.  2  Q.  B.  264);  s.  p., 

S.   W.   214;    Galveston,  etc  R.   Co.  Reeves  v.  Larkin,  19  Mo.  192;  Dfl- 

V.  White  [Tex.  Civ.  App.],  32  S.  W.  Ion  v.   Washington  Gas   Light  Co., 

186.     In  New  York  the  statute   (L.  1   McArthur,   626.     One   is  not   le- 

1884,  ch.  252,  §  9)    requires  street  quired  to  make  a  crossing  where  the 

car  companies  "to  have  and  keep''  city  has  not  made  one    (Thieme  v. 

the   space   between   their   tracks   in  Gillen,  41  Hun,  443).    As  to  duty  of 

'* permanent  repair''    (Snell  v.   Ro-  railroad  companies  to  restore  roads, 

Chester    R.    Co.,    64    Hun,    476,    19  streams  and  bridges  appropriated  or 

N.  Y.  Supp.  496;  Worster  v.  Forty-  interfered  with  by  them,  see  cases 

second  St.,  etc.  R.  Co.,  50  N.  Y.  203;  cited  under  §  415,  post. 
Masterson  v.  N.  Y.  Central  R.  Co.,       "*■  Kyne  v.  Wilmington,  etc  R.  Co., 

84  Id.  247;   Currier  v.  Ogdensburg,  8  Houst.  185,  14  Atl.  922. 
etc.  R.  Co.,  53  Hun,  635,  mem.,  6       •"Southern  Exp.  Co.  v.  Texarkana 

N.  Y.  Supp.  615).     See  Citizens'  R.  Water  Co.,  54   Ark.   131,   15   S.  W. 

Co.  V.  Ketcham,  122  Pa.  St.  228,  15  361;  Bradwell  v.  Pittsburgh,  etc.  R. 

Atl.  733.    When  replacing  the  soil  of  Co.,  25  Atl.  623,  153  Pa.  St  105,  25 

a  highway  the  licensee  must  antici-  Atl.  623  [upturned  rail], 
pate  and  provide  for  the  natural  ef-       •*  Bryant  v.  Randolph,  133  N.  Y. 

feet  of  rain  on  earth  excavated  and  70,    30   N.    E.   657    [unguarded   ap- 

rcplaced  (Johnson  v.  Friel,  50  N.  Y.  proach  to  railroad  crossing].     Law- 

679;    Southern  Express  Co.  v.  Tex-  son  v.   Shreveport  Waterworks  Co., 

arkana  Water  Co.,  54  Ark.  131,  15  111  La.  73,  35  So.  390  (1903) ;  Werts 

S.  W.  361).     If,  in  relaying  pave-  v.  Southern  Ry.  Co.,  76  S.  C.  388, 

ment  which   he   has   disturbed,   his  57  S.  E.  194  ( 1907 ) ;  Smith  v.  Penn- 
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from  time  to  time,  additional  facilities  for  the  necessities 
of  an  increased  population  or  traffic,^*'  or  of  conforming 
its  structure  to  changes  subsequently  made  in  the  high- 
way."^  This  duty  attaches  to  his  grantee  or  successor  in 
interest.**'  It  is  no  defence  that  another  occupier  of  the 
same  street  was  equally  bound  to  keep  it  in  repair,"**  or 
that  the  work  was  done  by  an  independent  contractor."" 

§  360.  [ConsoUdated  with  §  359.] 

§  361.  Obstructions  incident  to  building  operations.  — 

It  is  lawful  within  certain  limits,  not  necessary  to  be 
defined  here,  to  obstruct  a  highway  for  the  purpose  of 

sylyania  Ry.  Co.,  201  Pa.  131, 50Atl.  as    renders   a   bridge   necessary   for 

829    (1901).     Keeper   of   unlighted  passage,  may  be  compelled  to  erect 

toll-bridge  liable  for  injury  to  pedes-  and  maintain  such  bridge    (Matter 

trian  by  bicyclist  ( Conowingo  Bridge  of  Trenton  Water-Power  Co.,  20  N.  J. 

Co.    V.    Hedrick,    95    Md.    669,    53  Law,  659);  s.  p.,  State  v.  Wilming- 

Atl.    430     (1902).     Owner    of    pri-  ton    Bridge    Co.,    3    Harringt.    312; 

vate  bridge  over  which  trav^  is  not  State  v.   St.   Paul,  etc.   R.   Co.,   35 

invited  not  liable  (Levine  County  v.  Minn.  131,  28  N.  W.  3;  Oshkosh  v. 

Rutherford,  102  Va.  244,  46  S.  E.  304  Milwaukee,  etc.  R.  Co.,  74  Wis.  534, 

(1904).  43  N.  W.  480;  Cooke  v.  Boston,  etc. 

^Homan  v.  Stanley,  06  Pa.   St.  R.  Co.,  133  Mass.  185.    See  English 

464.     If   a  bridge,  or  a  substituted  v.  New  Haven,  etc  R.  Co.,  32  Omn. 

road,  be  necessary  to  prevent  the  ob-  241. 

struction,  the  railroad  company  must  ^  d^ftrter  v.  Boston,  etc  R.  Co.,  139 

build  it  immediately,  or  in  a  reason-  Mass.  525,  2  N.  E.  101. 

able  time,  and  cannot  delay  it  until  *^  Allen  ▼.  Buffalo,  etc  R.  Co.,  151 

the  completion  of  the  road    (Louis-  N.  Y.  434,  45  N.  E.  845. 

ville,  etc  R.  Co.  ▼.  State,  3  Head,  "*  Webster  v.  Hudson  River  R.  Ca, 

523).     Where  permission  to  lay  a  38  K.  Y.  260;   Masterson  v.  N.  Y. 

railroad  track  upon  a  county  bridge  Central  R.  Co.,  84  Id.  247. 

provided  it  should  construct  a  con-  "^Woodman    v.    Metropolitan    R. 

venient  and  substantial  footway  over  Co.,  149  Mass.  335,  21  N.  E.  482; 

the  creek,  the  company  is  bound  to  Hawver  v.  Whalen,  49  Ohio  St.  69, 

maintain  a  footway  (Phoenixville  ▼.  29  N.  E.  1040;  Rich  v.  Minneapolis, 

PhcBnix  Iron  Co.,  45  Pa.  St.  135).    A  37  Minn.  423,  35  N.  W.  2;  Sterling 

company   lawfully   cutting   a   canal  v.   Schiffmacher,   47   111.   App.    141; 

across  a  highway  is  bound  to  build  Benjamin  v.  Metropolitan  R.  Co.,  133 

and  maintain  a  bridge,  so  as  to  pre-  Mo.  274,  34  S.  W.  590;  Beatrice  v. 

serve  a  passage    (Heacock  v.  Sher-  Reid,  41  Neb.  214,  59  N.  W.  770; 

man,   14  Wend.  58) ;   and  a  water-  Kollock  v.  Madison,  84  Wis.  458,  54 

power  company,  carrying  a   trench  N.  W.  725;  Hepburn  v.  Philadelphia, 

acrosB  a  highway  in  such  a  manner  149  Pa.  St.  335,  24  Atl.  270;  Cole- 
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erecting  or  repairing  a  building  on-  land  adjoining. 
The  mere  fact  of  such  obstruction,  therefore,  is  not  con- 
clusive evidence  of  negligence.  The  person  by  whom  or 
under  whose  control  the  work  is  done  must  use  ordinary 
diligence  to  complete  it,  so  as  to  remove  the  obstructions 
to  the  road  as  soon  as  is  reasonably  possible,  and  is  liable 
to  all  persons  specially  injured  by  his  failure  to  do  so.*" 
While  the  obstruction  continues,  he  is  bound  to  use  ordi- 
nary care  to  warn  and  protect  passers-by  from  any  dan- 
ger to  which  they  are  exposed  **^*  by  means  of  a  formal 
notice,  such  as  could  not  escape  the  attention  of  the 
traveler,  or  by  an  effectual  barricade,  or  by  lights  at 
night,  or  in  any  other  manner  reasonably  likely  to  ac- 

grove  V.  Smith,  102  Cal.  220,  36  Pac  District  of  Columbia  v.  Moulton,  182 

411;  and  cases  cited  under  §§  166,  U.  S.  576,  21  Sup.  Ct.  840^  45  L.  Ed. 

298,  ante.  1237. 

"^  Moving  a  house  along  a  street  is  '"  Vaoderpool  v.  Husson,  28  Barb, 

not  within  the  rights  to  which  the  196 ;  Jackson  ▼.  Schmidt,  14  La.  Ann. 

public  is  entitled,  as  to  the  use  of  the  818.     Making  repairs  to  a  roof,  by 

public  streets   (Dickson  v.  Kewanee  a  contractor,  from  a  scaffold  hang^ 

Electric  Light  Co.,  53  111.  App.  379).  ing  therefrom  composed  of  a  ladder 

See  note  363,  §  370^  post    Hesselbach  with  planks  tied  to  it  by  a  rope  is 

V.  St.  Louis,  179  Mo.  505,  78  8.  W.  not  so  intrinsically  dangerous  as  to 

1009    (1904);    Friedman   v.    Snare,  authorize    a    recovery    against    the 

«tc.  Co.,  71  N.  J.  Law,  605,  61  Atl.  owner  for  the  cutting  of  the  rope  by 

401,  108  Am.  St.  Rep.  764,  70  L.  R.  A.  rubbing  against  the  building,  and  the 

147  (1904);  Culbertson  v.  Alexander,  consequent   fall   of  a   plank   to  the 

17  Okla.  370,  87  Pac.  863  (1906).  street  below  (Hexamer  v.  Webb,  101 

"Ellis  V.  McNaughton,  76  Mich.  N.  Y.  377,  4  N.  E.  756).    A  builder 

237,    42    N.    W.    1113;     Stuart    v.  is  liable  for  negligently  stretching  a 

Havens,  17  Neb.  211,  22  N.  W.  419;  guy-rope  across  a  street  so  low  that 

Cushing   V.   Adams,    18    Pick.    110;  plaintiff  was  swept  off  his  wagon  on 

Ster  V.  Tuety,  45  Hun,  49;  and  cases  the  street  (Larson  v.  Tobin,  43  Minn. 

infra.    The  obstruction  must  not  con-  88,  44  N.  W.  1078).    See  Rosenhain 

tinue  for  an  unreasonable  length  of  v.  Galligan,  5  N.  T.  App.  Div.  49, 

time  (Senhenn  v.  Evansville,  140  Ind.  38  N.  Y.  Supp.  713  [duty  to  examine 

675,  40  N.  E.  69   (1896);   Frick  v.  derridc,  cables,  and  erect  shed  over 

Kansas  City,  117  Mo.  App.  488,  93  sidewalk].    Where  the  sidewalk  was 

S.  W.  351  (1906) ;  Culberson  ▼.  Alex-  not  covered  or  in  any  way  guarded, 

ander,    17    Okl.    370,    87    Pac.    863  the  falling  of  articles  from  the  build- 

(1906);  Copeland  V.  City  of  Seattle,  ing  to   the   sidewalk   raises   a   pre- 

33  Wash.  415,  74  Pac.  582,  65  L.  R.  sumption    of    negligence     (Dohn   v. 

A.  333   (1903).     See  Lane  v.  Lewie-  Dawson.  84  Hun,  110,  32  N.  Y.  Supp. 

ton,  91  Me.  292,  39  Atl.  999  (1898) ;  59).     See  Witte  v.  Dieffenbach,  54 
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complish  the  purpose.  There  is  no  rule  of  law  which 
limits  the  builder  to  the  use  of  any  one  or  more  of  the 
modes  here  suggested.*"  The  mode  adopted  must,  how- 
ever, be  sufficient  for  that  purpose,  so  that,  if  any  accident 
happens  to  a  traveler,  he  shall  be  in  fault.***  The  rela- 
tive rights  of  the  traveler  and  builder  are  usually  regu- 
lated by  city  ordinance,  whose  violation  subjects  the  lat- 
ter to  liability  to  any  suffering  special  damage  thereby, 
as  where  the  necessary  hcense  has  not  been  procured. 
But  furnishes  adequate  protection  to  those  acting  under 
it,  if  the  ordinance  is  valid,  and  due  care  is  exercised.*" 
One  does  not,  by  going  on  a  street,  though  it  is  little  used 
and  largely  occupied  with  building  material  for  a  build- 
ing in  course  of  construction,  assume  the  risk  of  building 
material  falling  on  him.**^  If  the  obstruction  is  per- 
fectly obvious,  e.  g.,  a  temporary  bridge  built  over  a 
vault  in  the  course  of  its  excavation  beneath  the  sidewalk, 
and  necessarily  above  the  street  level,  a  traveler  is  bound 
to  observe  its  presence,  and  to  exercise  a  care  and 
prudence  which  might  be  unnecessary  upon  the  sidewalk. 
The  builder  of  such  a  bridge  is  not  required  to  make  it  as 
perfectly  safe  as  was  the  sidewalk  before  its  removal."' 

N.  Y.  Super.  SOS  [fall  of  a  hammer] ;  **  Raymond  v.  Kiseburg,  84  Wis. 

and  cases  cited  under  §§  59  and  60),  302,  64  N.  W.  612,  10  L.  R.  A.  643; 

ante,  Thompson  on  Negligence,  §  361,  and 

"*  Vanderpool   ▼.    Husson,   9upra;  cases  cited.    The  condition  of  the  per- 

Eeeles  ▼.  Darragh,  48  N.  Y.  Super,  mit  must  be  complied  with,  and  when 

528.  the  material  is  placed  on  a  part  of 

"*  Jackson  v.  Schmidt,  14  La.  Ann.  the  street  other  than  that  specified 

818;  Jones  v.  Chantry,  4  Thomp.  &  the    permit    furnishes    no    defence 

C.  63  [piles  of  sand  and  wagons  un-  (McCarthy  v.   Chicago,  53  111.   38; 

lighted  at  nightl.    A  wooden  scaffold-  Mulvey  v.  Tide  Water  Bldg.  Co.,  114 

ing  was  being  erected  oyer  the  side-  App.  Div.  526,  00  N.  Y.  Supp.  114, 

walk  on  a  bridge,  and  both  ends  of  aff'd,  180  N.  Y.  564,  82  N.  E.  1120 

the   sidewalk  were  barred,  but  the  (1007). 

roadway  was  open  to  travel.  Held,  ""Bunnell  v.  Berlin  Bridge  Co.,  66 
not  negligence  in  not  having  some  Conn.  24,  33  Atl.  533;  Dohn  v.  Daw- 
one  at  each  end  of  the  bridge  to  warn  son,  00  Hun,  271,  35  N.  Y.  Supp.  084. 
passers-by  of  the  danger  (Heidenwag  ""Nolan  v.  King,  07  N.  Y.  565. 
V.  Philadelphia,  168  Pa.  St.  72,  31 
Atl.  1063). 
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§  362.  Obstructions  incident  to  traffic.  —  The  tem- 
porary use  of  a  street,  when  reasonably  necessary  for 
the  bona  fide  carrying  on  of  an  adjoining  owner's  busi- 
ness, as  by  the  discharging  and  receiving  of  goods,  etc., 
is  lawful."*  The  necessity  required  to  justify  such  use 
need  only  be  reasonable,  and  the  question  of  reasonable 
necessity  is  for  the  jury.^'°  The  right  to  load  and  unload 
carriages  in  the  highway  is  entirely  subordinate  to  the 
right  of  passage,  and  must  be  exercised  in  such  a  man- 
ner as  not  unreasonably  to  abridge  or  incommode  that 
right.^*^     When  so  exercised,  the  occupant  of  the  prem- 

""  Welsh  V.  Wilson,  101  N.  Y.  254,  carrying  goods  to  and  from  his  place 

4  X.  E.  633;  Commonwealth  v.  Pass-  of    business    (Brauer    v.    Baltimore 

more,  1  Serg.  &  R.  219;  Rex  v.  Car-  Heating  Co.,  99  Md.  367,  58  Atl.  21, 

lisle,  6  Carr.  &  P.  636,  per  Parke,  J.  66  L.  R.  A.  403  (1904) ;  Murphy  v. 

Streets  are  fairly  subject  to  many  Leggett,  164  N.  Y.  121,  58  N.  E.  42, 

purposes  to  which  a  road  in  the  coun-  aflfg   29   App.   Div.   300,   51    K.   Y. 

try  would  not  be,  and  may  be  used  Supp.  472;  Odell  v.  Bretney,  62  App. 

for  the  temporary  deposit  of  goods  Div.  595,  71  N.  Y.  Supp.  449;  Kelly 

ill  their  transit  to  its  storehouse,  or  v.  Otterstadt,  80  App.  Div.  398,  80 

for  wharfage,   regard  being  had  to  N.  Y.  Supp.  1006).    There  is  no  dis- 

their    evident    object    and    purpose  tinction  of  quality  in  the  right  of  the 

( Haight    V.    Keokuk,    4    la.    199) ;  abutter  and  the  traveler   ( Schindler 

8.    p.,   Hand   v.   Klinker,   54   N.   Y.  v.  Schroth,  146  Cal.  433,  80  Pac.  624 

Super.  433;  Jackson  v.  Kiel,  13  Colo.  (1905) ;  Vallo  v.  United  States  Exp. 

378,  22  Pac.  504.  Co.,   147  Pac.  404,  23   Atl.  594,  14 

>*»  Shook  V.  Cohoes,  108  N.  Y.  648,  L.  R.  A.  743   (1892) ;  Gasaenheimer 

15  N.  E.  531.    Defendant,  in  unload-  v.  District  of  Columbia,  25  App.  Cas. 

ing  sugar   into  his   store,  placed  a  (D.   C.)    17^;    Callahan  v.   Oilman, 

skid  across  the  sidewalk,  over  which  107  N.  Y.  360y  14  N.  E.  264,  1  Am. 

plaintiff  fell.     There  was  an  alley  St.  Rep.  831. 

leading  to  the  rear  of  the  store,  but  -^  Rex  v.  Russell,  6  East,  427 ;  Rex 
the  unloading  could  not  have  been  v.  Cross,  3  Campb.  224.  In  Merritt 
there  accomplished  without  great  in-  v.  Fitzgibbons,  102  N.  Y.  362,  7  N.  E. 
convenience,  and  defendant  followed  179,  plaintiff,  while  passing  along 
the  customary  method  of  handling  a  street  in  front  of  defendant's  atore, 
such  goods.  Held,  that  the  question  slipped  upon  the  icy  cover  of  a  ooal- 
of  reasonable  necessity  was  for  the  hole,  slippery  with  snow  just  fallen, 
jury  (Jochem  v.  Robinson,  72  Wis.  and  fell  under  and  was  injured  by 
199,  39  N.  W.  383).  To  same  effect,  defendant's  horse,  attached  to  his 
Denby  v.  Miller,  59  Wis.  240,  18  truck  standing  upon  the  sidewalk, 
K.  W.  169;  Gerdes  v.  Chrietopher  near  its  edge.  The  street  was  nar- 
Foundry  Co.  (Mo.),  25  S.  W.  557.  row,  in  part  occupied  by  a  double- 
Reasonable   and   temporary   use   for  track  horse  railroad,  so  that  there 
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ises  is  not  required  to  furnish  passers-by  with  a  safe 
passage  around  the  obstruction.^^*  But  the  inconvenience 
to  the  public  must  not  be  prolonged  for  an  unreasonable 
time.^**  To  use  a  street  for  storing  goods  for  months  or 
weeks  is  unreasonable  and  actionable,  as  matter  of 
law ;  *•*  the  rule  being  general  that  no  one  can  legally 
carry  on  any  part  of  his  business  in  a  public  street,  to  the 

was  not  room  for  a  truck  to  stand  in  error  to  charge  that  everyone  who  oc- 
the  roadway  and  aUow  passage  of  a-  cupies  the  highway  should  do  so  with 
car,  and,  at  the  time,  one  horse  was  such  care  that  no  injury  can  happen 
standing  upon  the  sidewalk,  and  the  to  any  one,  where  the  legal  standard 
other  in  the  street,  leaving  just  room  of  negligence  is  nowhere  clearly  de- 
for  the  cars  to  pass;  sufficient  space  fined  (Collins  v.  Leafey,  124  Pa.  St. 
was  left  on  the  sidewalk  for  way-  203,  16  Atl.  765).  Persons  walking 
farers.  Held,  no  negligence  was  in  a  city  are  bound  to  take  notice  of 
shown  on  defendant's  part  in  occu-  such  obstructions  as  the  necessities 
pying  the  sidewalk.  In  Mathews  v.  of  commerce  and  the  convenient 
Kelfley,  58  Me.  56,  held,  that  the  occupation  of  adjacent  premises  ren- 
owner  of  a  warehouse  located  on  a  der  common  (Buesching  v.  St.  Louis 
street  through  which  a  railroad  Gas  Light  Co.,  6  Mo.  App.  85 ) . 
runs,  has  the  right  to  unload  goods  '"In  Rex  v.  Jones,  3  Campb.  230, 
from  a  car  standing  on  the  track,  the  defendant,  who  was  a  lumber- 
by  means  of  skids  extending  from  dealer,  occupied  a  small  yard  close 
the  car  to  the  warehouse,  providing  to  the  street,  and  was  in  the  habit, 
there  is  ample  room  to  accommodate  owing  to  the  small  size  of  his  yard, 
travel  on  the  other  side  of  the  street,  of  depositing  the  long  pieces  of  tim- 
and  the  time  occupied  in  unloading  her  in  the  street,  and  there  sawing 
18  reasonably  short.  Callahan  v.  Gil-  them  up  before  carrying  them  into 
man,  Mipra  (abridge  across  the  side-  the  yard.  Lord  Ellenborough  said: 
walk  f  r(»n  the  truck  to  the  stoop,  ''  A  cart  or  wagon  may  be  unloaded 
about  three  feet  wide,  maintained  in  at  a  gateway,  but  this  must  be  done 
position  for  four  or  five  hours  each  with  promptness.  So  as  to  the  re- 
day  during  business  hours,  held  to  be  pairing  of  a  house;  the  public  must 
a  practical  appropriation  of  the  side-  submit  to  the  inconvenience  ocoa- 
walk  to  private  use).  sioned  necessarily  in  repairing  the 
■"  Welsh  V.  Wilson,  101  N.  Y.  254,  house ;  but  if  this  inconvenience  be 
4  K.  E.  633  [slippery  steps  in  front  prolonged  for  an  unreasonable  time, 
of  store,  on  which  plaintiff  stepped  to  the  public  have  a  right  to  complain, 
get  around  skids  placed  across  side-  and  the  party  may  be  indicted  for  a 
walk].  Whether  rolling  hogsheads  nuisance;"  s.  p..  Rex.  v.  Ward,  4  Ad. 
down  skids  from  a  truck  to  the  side-  &  L.  384;  Rex  v.  Russell,  6  Bam.  & 
walk,  without  using  danger  signals  Or.  566 ;  Bradbee  v.  London,  5  Scott, 
or  stationing  any  one  to  warn  pe*  N.  R.  79. 

destrians,  was  negligent,  is  for  the  ^  Gerdes  v.  Christopher,  etc  Simp- 

juiy  (Blaustein  v.  Guindon,  83  son  Foundry  Co.  (Mo.),  27  S.  W.  616^ 
Hun,  6,  31  N.  Y.  Supp.  659).    It  is 
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annoyance  of  the  public.***  It  is  likewise  actionable  for 
a  city  to  allow  bulky  goods  deposited  by  the  owner  in  one 
of  its  streets,  much  used  for  travel,  to  remain  there  an 
unreasonable  time,  e.  g.,  twenty-four  hours.^ 
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§  363.  Obstructions  from  natural  causes.  —  Obstruc- 
tions of  a  highway,  occasioned  by  some  natural  cause, 
such  as  a  flood,'*^  or  f rost,*'*  or  snow  or  ice,  blocking  the 
way  or  impeding  travel,  are  as  much  defects  as  any  other 
which  towns  and  cities  are  bound  to  remove  or  render 


^ ''  If  the  nature  of  the  defendant's  two  and  one-half  feet  wide,  and  two 

business   and   the    oondition   of   his  feet    high,    with    handles   extending 

premises  are  such   as  to  require  a  one  foot   beyond   its   length].     The 

congregation  of  wagons  in,  and  an  piling  of  lumber  in  a  public  street, 

obstruction  of,  the  adjoining  street,  prima  fade,   constitutes   n^Iigenoe, 

he  must  enlarge  his  premises,  or  re-  and  the  owner  is  liable  for  injuries 

move  to  some  more  convenient  spot"  caused  thereby,  though  not  knowing 

(People  V.  Cunningham,  1  Den.  524).  that   it  was   piled   in   a   dangerous 

The  frequent  and  continuous  obstruc-  manner   (Senhenn  v.  Evansville,  140 

tion  of  a  street  and  sidewalk  by  un-  Ind.   675,  40  N.  £.  69).     Compaq 

reasonably  stopping  wagons  thereon,  Mattimore  v.  Erie,  144  Pa.  St.  14, 

thus    inconveniencing    plaintiff    and  22  Atl.  817. 

others  passing  on  the  street,  and  ren-  ^  If  earth  under  the  sidewalk  had 

dering  his  place  of  business  less  ac-  for    more    than    tweniy-four    hours 

cessible  to  the  public,  is  a  nuisance,  been  washed  away,  so  as  to  make 

remediable    by    damages    (Flynn    v.  ordinary  travel  presently  perilous,  it 

Taylor,  63  Hun,  167,  6  N.  Y.  Supp.  is  a  defect  under  the  statute  (Monies 

06) ;  8.  P.,  Todd  v.  Minneapolis,  etc  v.  Lynn,  121  Mass.  442).     Compare 

R.  Co.,  30  Minn.  186,  30  N.  W.  318  Allen   v.    Chippewa   Falls,    52   Wis. 

[loading   railroad   cars   in   fr(mt   of  430;   Wiltsie  v.  Tilden,  77  Id.   152, 

plaintiff's    premises] ;     Marine    Ins.  46  N.  W.  234 ;   Bush  v.   Geneva,  3 

Co.  V.  St.  Louis,  etc  R.  Co.,  41  Fed.  Thomp.   k   C.   400;   Seely  v.   Litch- 

643.    A    railroad    company    cannot,  field,  40  Conn.  134;  see  ante,  §  348. 

without    clear    necessity,    place    its  '"'Tripp   v.    Lyman,    37    Me.    250 

depot  so  that  the  receiving  and)  dis-  [frost,  causing  the  sinking  of  stones 

charging   of    passengers    injuriously  below  the  surface].     A  town  is  not 

interferes  with  the  use  of  the  high-  responsible  for  an  accident  caused  by 

way    (State  v.  Morris,  etc.  R.   Co.,  the  miry  condition  of  a  country  road, 

44  N.  J.  Law,  437 ;  State  v.  Vermont  where  such  condition  is  the  result  of 

Central  R.  Co.,  27  Vt.  103;  and  see  the  weather  and  the  nature  of  the 

Lackland  v.  North  Missouri  R.  Co.,  soil    (Brendlinger  y.   New  Hanover, 

31  Mo.  180).  148  Pa.  St.  03,  23  Atl.  1105).    Com- 

"•Birmingham  v.  Tayloe,  105  Ala.  pa/re  Atlanta  v.  Martin,  88  Ga.  21, 

170,  16  So.  576  [box  seven  feet  long,  13  S.  E.  805. 
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harmless  with  reasonable  diligence.***  It  is  generally 
held  that  such  obligation  does  not  extend  to  the  removal 
of  ice  formed  in  smooth  surfaces,  so  as  to  constitute  no 
other  defect  than  a  slippery  condition  of  the  way,^^"  unless 
the  formation  or  accumulation  of  ice  upon  it  was  proxi- 
mately caused  by  a  structural  defect  in  the  street  or  side- 
walk,*^^  or  by  a  culpable  neglect  by  the  city  of  its  general 

*"Proyidence  ▼.  Clapp,  17  How.  Supp.  682;  Mauch  Chunk  v.  Kline, 
U.  S.  161  [under  R.  I.  statute];  100  Pa.  St  110;  Kannenberg  v. 
Lokcr  V.  Brookline,  13  Pick,  343;  Alpena,  96  Mich.  53,  55  N.  W.  614; 
Hohnan  v.  Townsend,  13  Mete.  297;  Calder  v.  Walla  Walla,  6  Wash.  377, 
Dutton  v.  Weare,  17  N.  H.  34,  and  33  Pac.  1054;  Ringland  v.  Toronto, 
cases  cited  infra;  Ellis  v.  CSty  of  23  Upper  Canada  [C.  P.],  93; 
Lewiston,  89  Me.  60,  35  Atl.  1016  McQueen  v.  Elkart,  14  Ind.  App.  671, 
(1899) ;  Magaha  v.  Mayor  of  Hagers-  43  N.  E.  460  ( 1896)  ;  Cresler  v.  Ash- 
town,  95  Md.  62,  51  Atl.  832,  93  Am.  ville,  134  N.  C.  311,  46  S.  E.  738 
St  Rep.  317  (1901) ;  Hoight  v.  El-  (1904)  ;  DePere  v.  Hibbard,  104  Wis. 
mira,  59  N.  Y.  Supp.  193,  42  App.  666,  80  N.  W.  933  (1899). 
Div.  391;  Decker  v.  Scranton,  151  ^Hughes  v.  Lawrence,  160  Mass. 
Pa.  St  241,  25  Atl.  36,  31  Am.  474,  36  N.  E.  485  [gutter  fourteen 
St  Rep.  757;  Spillane  v.  Fitch-  inches  wide  and  one  and  one-half 
burg,  177  Mass.  87,  58  N.  E.  176,  inches  deep,  extending  across  side- 
83  Am.  St  Rep.  262  ( 1900) .  But  see  walk] ;  Adams  y.  C%icopee,  147  Mass. 
Hitchcock  ▼.  Boston,  201  Mass.  299,  440,  18  N.  E.  ^31 ;  McCloskey  v. 
87  N.  E.  470  (1909)  holding  the  city  Moies  (R.  I.),  33  Atl.  225  [depres- 
entirely  exempt  from  liability  for  sion  in  bridge,  from  which  rainwater 
such  course  when  the  street  is  other-  could  not  escape,  and  freezing] ;  Cle- 
wise  safe.  Sidewalks  (McCoUum  mence  v.  Auburn,  66  N.  Y.  334  [sud- 
V.  aty  of  South  Omaha,  121  N.  W.  den  slope  of  six  inches  in  three  and  a 
(Neb.)  438  ( 1909)  ;  Kortlang  v.  half  feet  in  a  sidewalk  having  a  grade 
Mt  Vernon,  114  N.  Y.  Supp.  252>  of  three-quarters  of  an  inch  to  a  foot, 
129  App.  Div.  535;  Holbert  v.  covered  with  snow;  dty  liable].  See 
Philadelphia,  221  Pa.  266,  70  Atl.  Taylor  v.  Yonkers^  106  N.  Y.  202,  11 
746,  20  L.  R.  A.  (N.  S.)  201  (1908).  K.  E.  642;  Ayres  v.  Hammondsport, 

"•Mere  slipperiness  of  a  highway  130  N.  Y.  665,  29  N.  E.  265;  Urqu- 

or  sidewalk,  caused  by  either  ice  or  hart  v.   Ogdensburg,  91   N.   Y.   67; 

snow,  is  not  a  defect  for  which  towns  McQueen  v.   Elkhart,   14   Ind.  App. 

are  liable  (Smyth  v.  Bangor,  72  Me.  671,  43  N.  E.  460;   Chamberlain  v. 

249;  Stanton  v.  Springfield,  12  Allen,  Oshkosh,  84  Wis.  289,  54  N.  W.  618, 

566;   Nason  v.  Boston,   14  Id.  508;  19  L.  R.  A.  513   [depression  at  the 

Johnson  v.  Lowell,  12  Id.  572,  note;  crossing  of  two  sidewalks;  city  not 

Stone  V.  Hubbardston,  100  Mass.  49 ;  liable] ;    McCarty    v.    Lockport,    13 

Gilbert  v.  Roxbury,  Id.  185;  Landolt  N.  Y.  App.  Div.  494,  43  N.  Y.  Supp. 

V.  Norwich,  37  Conn.  615;  Buck  v.  693;  Decker  v.  Scranton,  suprck 
Glens  Falls,  4  App.  Div.  323,  38  N.  Y. 
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duty  to  keep  its  streets  reasonably  saf  e,^"  in  which  cases 
the  ice,  though  smooth,  is  an  actionable  defect.  The  duty 
resting  upon  municipal  corporations  to  remove  accumula- 
tions of  ice  and  snow,  as  it  falls  from  time  to  time,  upon 
their  streets,  is  a  qualified  one,  and  becomes  imperative 
only  when  dangerous  formations  or  obstacles  have  been 
created,  of  whose  existence  actual  or  constructive  notice 
has  been  received.*^*  This  duty  is  not  affected  by  the  fact 
that  the  ice  is  in  part  the  result  of  artificial  causes,  as  of 
water  escaping  from  hose,*^*  or  an  adjacent  roof,"'  or 

""The  slippery  condition  of  a  side-  N.  Y.  Supp.  450).     But  it  has  been 

walk  was  due  to  the  freezing  on  it  held   in   Connecticut,  that  where    a 

of  melting  snow  overflowing  from  a  sidewalk   has  become   dangerous   by 

gutter  known  to  be  choked,  and  negli-  an  accimiulaticHi  of  ice,  and  the  city 

gently  allowed  to  remain  uncleared,  has  had  ample  notice  of  its  condi- 

Held,   city   liable    (Gaylord   v.   New  tion,    and    might    have    rendered    it 

Britain,  58  Conn.  398,  20  Atl.  365;  safe  by  reasonable  expenditure,  it  is 

Bishop  V.  Goshen,  120  N.  Y.  337,  24  liable  for   an  injury  to  a  traveler 

N.  E.  720)  ;   s.  P.,  Gillrie  v.  Lock-  falling  thereon,  although  there  was 

port,  122  N.  Y.  403,  25  N.  E.  357.  no  structural  defect  in  the  sidewalk. 

When  so  caused,  the  city  cannot  es-  and  the  ice  was  smooth,  and  the  icy 

cape  liability  on  the  ground  that  the  condition   extendied    throughout   the 

ice  had  not  so  accumulated  in  hills  city   (Cloughessey  ▼.  Waterbury,  51 

and   ridges   as   to  form   an  obvious  Oonn.  405)  ;  Hbight  v.  Elmira,  9upra/ 

physical  obstruction  to  travel  (Deck-  Hyer  v.  Jonesville>  101  Wis.  371,  77 

er  V.  Scranton,  151  Pa.  St  241,  25  N.  W.  729  (1898). 

Atl.  36 ) .    When  ice  was  formed  from  "*  Henckes  v.  Minneapolis,  42  Minn, 

water  from  the  city's  hydrant  known  530,  44  N.  W.  1026.     See  McGowan 

to  be  leaky,  it  is  immaterial  that  it  v.  Boston,  170  Mass.  384,  49  N.  £. 

had  no  knowledge  of  the  ice  format  633     (1898) ;    Decker    v.    Scranton, 

tion  (Corbett  v.  Troy,  53  Hun,  228,  supra;   Wilson   v.   Idaho   Falls,    17 

6.  N.  Y.  Supp.  381).  Ida.  425,  106  Pac  1067   (1910). 

*"  Harrington  V.  Buffalo,  121  N.  Y.  ""Pomfrey   v.    Saratoga    Springs. 

147.    "The  rule  is  that  where  there  104  N.  Y.  459;  Kaveny  v.  Troy,  108 

has  accumulated  a  mass  of  rough  ice  Id.   571;    Weston  v.   Troy,    139   Id. 

in  some  one  place  upon  a  sidewalk,  281 ;  Gillrie  v.  Lockport,  122  Id.  403, 

which  has  been  there  for  a  time  long  25  N.  E.  357;  Stone  v.  Poughkeepsie, 

enough   to   give   constructive   notice  15  N.  Y.  App.  Div.  682,  44  N.   Y. 

to  the  city,  then  the  city  may  be  lia-  Supp.  609;  Hausman  v.  Madison,  86 

ble;   but  when  the  ice  on  the  side-  Wis.  187,  55  N.  W.  167;  Scoville  ▼. 

walk  is  the  result  of  some  rain  or  Salt    Lake    City,    11    Utah,    60,    39 

snow  which  has  made  all  the  side-  Pac.  481.    Compare  Clark  v.  CThicago, 

walks   slippery,    then    it    cannot   be  4  Bliss,  486;  Baltimore  y.  Marriott, 

negligence  for  the  city  not  to  remove  9  Md.  160;  Hausman  v.  Madison,  85- 

it"  (Masters  v.  Trov,  60  Hun,  485,  3  Wis.  187,  56  N.  W.  167. 
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other  than  purely  natural  causes,  such  as  the  fall  of  rain. 
It  is  the  settled  rule  in  New  York  that  if  the  proximate 
cause  of  the  injury  was  shpping  on  ice  newly  formed  or 
snow  recently  f  alien,  concealing  an  obstruction  in  the  way, 
whether  of  old  ice,  stones  or  the  like  which  had  been  negli- 
gently allowed  to  accumulate,  the  concurrence  of  such 
neghgence  in  producing  the  injury  will  not  warrant  a 
recovery,  unless  the  city  was  negligent  in  failing  season- 
ably to  remove  the  new  ice  or  snow.*^'  Where  the  new 
snow  concealing  the  defect  has  remained  long  enough  to 
apprise  the  city  of  its  existence,  the  city  is  liable  for  hav- 
ing neglected  to  remove  it.*"  In  other  States,  where  the 
statutory  liability  for  defective  highways  is  absolute,  it 
is  held  that  if  a  sidewalk  was  so  defective  as  to  render 
the  town  liable  in  case  an  accident  had  happened  by  rea- 
son of  the  defect,  in  the  absence  of  ice,  and  if  plaintiff's 
injuries  were  caused  by  such  defect,  and  would  not  have 
happened  but  for  it,  then  the  town  was  liable,  though  the 
ice  contributed  to  causing  the  accident.*^*    But  it  is  every- 

"•A    Blight    incline    of    sidewalk  *"Todd  v.  Troy,   61   N.  Y.   506; 

towmrd   the   curb,   one  inch   to  the  GlHrie  v.  Lockport,  122  Id.  403,  25 

foot,    caused    by    debris    negligently  N.  E.  357;  Keane  v.  Waterford,  130 

•nffered  to  accumulate,  on  which  ice  N.  Y.  188   [ice  a  week  old  formed 

formed  over  night  from  rain,  held  from  snow  of  two  snow  storms  unre* 

not    proximate    cause     of    slipping  moved;  city  liable], 

thereon  (Taylor  v.  Yonkers,  105  N.  Y.  ""Hampson  v.  Taylor,  15  R-  I.  83, 

202,  11  N.  E.  642) ;  s.  P.,  Kaveny  v.  8  Atl.  331,  23  Id.  732.    In  Barton  v. 

Troy,  108  N.  Y.  571,  15  N.  E.  726  Montpelier,  30  Vt.  660,  it  was  held 

[ice  formed  over  night  from  dfrippings  that  a  town  is  liable  for  the  accumu- 

or  oi^rflow  from  adjacent  eaves  in  lation  of  a  snow-drift  on  a  highway, 

severe  weather,  had  been  so  for  a  if,  notwithstanding  the  drift,  the  in- 

month ;   city  not  liable] ;  Kinney  ▼.  jury  would  not  have  happened  had 

Troy,  108  N.  Y.  667,  15  N.  E.  728;  the   traveled   path   in   the    highway 

Tobey  ▼.  Hudson,  49  Hxm,  318, 2  N.  Y.  been  kept  sufficiently  wide   and   in 

Supp.   180.     The  failure  for  several  proper  condition;  and  if  it  was  not 

weeks    to   remove   snow    from    side-  in   that  condition,   or  of   a   proper 

walk  not  the  proximate  cause  of  an  width,  when  the  accident  happened, 

injury  from  slipping  on  ice,  formed  the  fact  that  sufficient  time  had  not 

the  nigfat  before  out  of  slush  from  elapsed    after    the   accumulation   of 

warm  weather  prevailing  for  several  the  drift  to  allow  of  its  removal  be- 

days  previous    (Harrington  v.   Buf-  fore  the  accident  happened,  will  not 

falo,  121  N.  Y.  147,  24  N.  K  186).  excuse  the  town  from  liability.    See 
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where  held  that  accumnlations  of  ice  or  snow  in  drifts  or 
ridges  in  a  highway,  so  as  to  obstruct  a  reasonably  free 
passage,  or  render  it  by  its  unevenness  or  roughness  un- 
safe for  travelers,  constitute  a  defect,  for  which  the  mu- 
nicipality is  responsible  whether  under  the  statute,"*  or 
at  common  law.^*®  In  regard  to  that  part  of  the  way 
traveled  by  vehicles,  it  would  seem  that  when  snow  has 
fallen  in  great  depth,  or  has  drifted,  the  treading  down  of 
it,  so  that  the  way  is  not  actually  blocked  up,  uneven,  or 
incumbered,  may,  in  some  sense,  and  for  the  time  being, 

Green  v.  Danby,  12  Vt.  338 ;  State  v.  fore  the  accident,   and  was   formed 

Fryeburg,    15   Me.   405;    Churdi   v.  in  part  of  snow  that  had  fallen  more 

Oherryfield^  33  Id.  460.     Under  the  than  two  weeks  before;  and  that  no 

Michigan  statute,  held  that  a  city  is  attempt    to   remove   the    ridge   had 

not  liable  for  an  obstruction  formed  been   made,   is  sufficient   to   justify 

by  snow  thrown  from  the  sidewalk,  a  refusal  to  grant  a  non-suit  (Keane 

together  with  that  thrown  from  the  v.  Waterford,  130  N.  Y.  188,  29  N.  £. 

street-car  trades    (McKeller  v.   De-  130).    Snow  aa  it  fell  from  time  to 

troit,  57  Mich.  158,  23  N.  W.  621 ;  time  during  the  winter  had  not  been 

Hutchinson  v.  Ypsilanti,   103  Mich,  cleaned   off,   but   had   been   trodden 

12,  61  N.  W.  279 ) ,  or  by  a  ridge  of  down,  and  had  beccmie  an  uneven  or 

ice  formed  by  the  tramping,  freezing,  humpy  surface,  and  so  remained  for 

and  melting  of  snow  until  the  sur-  about   six   weeks.     Held,    city    was 

face  becomes  uneven  (Rolf  v.  Green-  liable   (Jones  v.  Troy,  52  Hun,  610, 

ville,   102  Mich.  644,  61  N.  W.  3).  mem.,  4  N.  Y.  Supp.  792;  8.  p.,  Col- 

For  rule  as  to  contributing  causes,  lins  y.  Council  Bluffs,  32   la.  324; 

see  §  346,  ante;  Holbert  v.  Philadd-  OEiswell  v.  St.  Mary's,  etc.  Road  Co., 

phia,  221  Pa.  226,  70  Atl.  746,  20  28  U.  Can.  247.     See  McLaughlin  v. 

L.  R.  A.  (N.  S.)  201  (1908).  Corry,  77   Pa.   St   109.;    Wyman  v. 

'^Luther  v.   Worcester,  97   Mass.  Philadelphia  (Pa.),  34  Atl.  621,  and 

268;  Stone  v.  HubbardstoD,  100  Id.  cases  supra;  Templin  v.  Boone^  127 

49;   Street  v.  Holyoke,   106  Id.  82;  la.  91,  102  N.  W.  789  (1905)  ;  Hus- 

Billings  V.  Worcester,  102  Id.  329;  ton  v.  Council  Bluffs,  161  la.  33,  69 

Pinkham  v.   Topsfield,    104   Id.   78;  N.  W.  1130,  36  L.  R.  A,  211  (1890); 

Morse  v.  Boston,  109  Id.  446;  McAtt-  Canterbury  v.  Kansas  Cityv  149  Mo. 

ley  v.  Boston,  113  Id.  503;  Dooley  v.  520,  131  S.  W.  120  (1910)  ;  Ballard 

Meridien,  44  Ck)nn.  117;  Clark  v.  Cor-  ▼.    Hamburg,    143    App.    Div.    719, 

in th,  41  Vt.  449;  Code  V.  Milwaukee^  128    N.    Y.    Supp.    325.    Otherwise, 

24  Wis.  270 ;   Koch  v.  Ashland,  88  in  Michigan  where  the  unevenness  of 

Id.  603,  60  N.  W.  990.  surface  is  caused  by  successive  tram- 

^Evidence  that  there  was  on  the  pling,  melting  and  freezing  (Rolf  v. 

sidewalk   a   ridge   of   snow   and   ice  Greenville,  102  Mich.  544,  61  N.  W. 

five  or  six  inches  high,  which  was  3     (1894)  ;    Jefferson    v.    Sault   St. 

uneven  and  very  slippery;  that  the  Marie,     130    N.     W.     (Mich.)     610 

ridge  had  been  there  for  a  week  be-  (1911). 


927  HIGHWAYS.  [§  363 

have  the  effect  to  remove  the  obstruction,^®^  But,  in  the 
case  of  sidewalks,  this  cannot  be  said  to  be  a  sufficient 
remedy  for  the  evil."^  Whether  anything  less  than  abso- 
lute and  total  removal  of  the  snow  from  the  sidewalk,  or 
whether  the  use  of  adequate  means  to  make  the  way  safe 
and  convenient,  such  as  the  sprinkling  of  ashes  on  a  slip- 
pery sidewalk,*®'  would  be  a  compliance  with  a  statutory 
requirement,  is  generally  a  question  for  the  jury.*** 
Negligence  in  not  removing  or  remedying  the  obstruction 
can  be  imputed  only  after  the  lapse  of  a  reasonable  time, 
after  its  existence  was  known  or  ought  to  have  been 
known,"*  and  then  only  if  such  removal  was  reasonably 

"^Providence  v.    Clapp,    17    How.  cumstances  (Ck>ngdon  v.  Norwich,  37 

U.  S.  161.    See  Vass  v.  Waukesha,  90  Conn.  414).     Negligence  on  part  of 

Wis.  337,  63  N.  W.  280.  town  is  not  to  be  inferred  from  the 

**  Providence  v.  Glapp,  supra.    The  fact  that  a  highway  has  been  impas- 

fnll  extent  of  the  duty  to  remove  sable    from    snow-drifts    for    three 

ioe  from  sidewalks   cannot  be   defi-  months.     All   the   circumstances   of 

nitely  defined  by  law,  but  "  must  in  the  case  are  to  be  considered  ( Burr 

each  case  depend  upon  all  the  circum-  v.  Plymouth,  48  Id.  460). 

stances  of  it ;  the  general  rule  being  ^  Where  a  considerable  quantity  of 

that  towns  and  cities  must  use  rea-  snow    has    fallen,    which,    from    the 

sonable  care  to  make  their  streets  nature  of  the  case,  must  have  caused 

safe   for   puUic  travel,  whether   on  some  obstruction  on  the  sidewalks, 

foot  or   in   carriages"    (Landolt  ▼.  the  falling  of  snow  is  sufficient  notice 

Norwich,  37  Conn.  616) .  (Foxworthy  v.  Hastings,  25  Neb.  133, 

"Under  a  statute  requiring  ways  41    N.    W.    132;    Corts   v.    Dist.    of 

to  be  kept  reasonably  safe  and  con-  Columbia,    7   Mack.   277).     On   the 

venient  for  travel,  there  is  no  specific  day  of  the  aocidient  about  one-tenth 

dnty  on  the  part  of  the  city  to  sand  of  an  inch  of  snow  had  fallen,  and 

its  sidewalks,  and  a  refusal  to  charge  in  the  ten  days  preceding  not  more 

thtit,    if    sanding   would    have    pre-  than  five-tenths  of  an  inch  had  fallen. 

vented    the    injury,    plaintiff    could  It  had.  thawed  in  the  first  portion 

recover  was  proper   (McGuinness  v.  of  this  period  of  ten  days.    The  ice 

Worcester,  160  Mass.  272,  35  N.  E.  at   the   place   of   the   accident   waa 

1068).    The  fact  that  sand  had  been  rough   and  uneven,   looked   like  old 

sprinkled  on  the  slippery  portion  of  ice,  extended  the  width  of  the  walk, 

the  walk  on  the  day  of  the  accident  and  had  been  so  a  week  or  ten  days, 

is  material  on  question  of  negligence  Held,  the  city  had  constructive  notice 

(Buck  V.  Glens  Falls,  38  N.  Y.  Supp.  (Masters  v.  Troy,   50  Hun,   485,  3 

582),  N.  Y.  Supp.  460;   Ney  v.  Troy,  60 

""Whether  snow  or  ice  had  aocu-  Hun,  604,  mem.,  3  N.  Y.  Supp.  679 

mutated  to  a  dangerous  extent  is  one  [alternately  thawed  and  frozen  for 

of  fact,  dependent  upon  all  the  cir-  two    or    three    weeks;    notice    pre- 
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practicable.*"    In  determining  what  is  a  reasonable  time, 
after  notice,  actual  or  constructive,  local  climatic  con- 

Bumed] ;  Walsh  v.  Buffalo,  17  X.  Y.  A  city  is  not  liable  where  the  severity 

App.   Div.   112    [four  or  five  inches  of  the  weather,  and  the  sudden  and 

of  snow  on  sidewalk  tor  about  two  frequent  changes,  rendered  it  practi- 

weeks]).     A   week   immediately   be-  cally  impossible   to   remove   the   ice 

fore    the    accident    the    temperature  (Kleng  v.  Buffalo,  72  Hun,  541,  25 

bad    remained    below    the    freezing  N.  Y.  Supp.  445 ;  Duncan  v.  Buffalo, 

point,  and  there  was  snow  a  week  50  Hun,  600,  mem.,  2  N.  Y.  Supp.  503 

before   the   accident,   but   none  dur-  [heavy  fall   of  snow  ended   twenty- 

ing  the  interval.     Held,  insufficient  four  hours  before  accident] ;  Grimm 

to  charge  the  city  with  constructive  v.  Greenbush,  60  Hun,  605,  3  N.  Y. 

notice  of  ice  on  sidewalk   (Foley  v.  Supp.   76   [had  rained,  snowed'  and 

Troy,  45  Hun,   396).     In  following  frozen  for  four  or  five  days  before 

eases,  held,  no  reference  of  construe-  accident] ;  O'Connor  v.  New  York,  16 

tive  notice.     Grimm  v.  Greenbusb,  50  Daly,  58,  9  N.  Y.  Supp.  492  [delay 

Hun,  605,  mem,,  3  N.  Y.  Supp.  76 :  of  forty-eight  hours  after  snow  ceased 

Davis    V.    Kingston,    52    Hun,    615,  falling,  no  negligence] ;  Peard  v.  Mt. 

mem.,  5  N.  Y.  Supp.  506;   Betts  v.  Vernon,  83  Hun,  250,  31  N.  Y.  Supp. 

(jrloversville,   56   Hun,   639,  mem,,  8  395   [snow  fell  nearly  every  day  for 

N.  Y.  Supp.  795;  Tracey  v.  Pougn-  about    two   weeks    before    the    acei- 

keepsie,    46   Hun,   569;    Anthony   v.  dent,   with   occasional    rains,   which 

Glens  Falls,  38  N.  Y.  Supp.  536  [two  froze  as  they  fell,  rendering  the  snow 

weeks] .     See  Stanton  v.  Salem,  145  a  solid  mass  of  ice] ;  Safford  v.  Green 

Mass.  476,  14  N.  E.  519.     For  gen-  Island,  74  Hun,  306,  26  N.  Y.  Supp. 

eral  rule  as  to  notice,  actual  or  con-  669;   Dom  v.  Oyster  Bay,  84  Hun, 

structive,  see  §§  368,  369  post;  Belle-  510,  32  N.  Y.  Supp.  341.    A  city  ia 

view  V.  England,  118  S.  W.    (Ky.)  not  liable,  as  a  matter  of  law,  for 

994  (1909)  ;  Gardner  V.  Philadelphia,  failing  to   remove   snow   which   fell 

221    Pa.    247,   70    Atl.    72    (1908);  during  an  unsual  storm  to  the  depth 

Brennan  v.  New  York,  120  App.  Div.  of  four  feet,  and  was  piled  up  by 

267,  116  N.  Y.  Supp.  578;  Townsend  street-car  companies  in  clearing  their 

V.    Butte,    109    Pac.     (Mont.)     969  tracks,  and  allowed  to  so  remain  for 

(1910).  seven  days  (McDonald  v.  Toledo,  63 

"•It  is  not  negligence  in  a  town  to  Fed.  60).     The  neglect  of  a  city  to 

fail  to  remove  from  its  sidewalk  ice  remove,    before   one   o'clock   in    the 

formed  by  a  sudden  fall  of  tempera-  afternoon,  ice  which  had  formed  on 

ture,  and  which  it  is  practically  im-  sidewalks  in  the  preceding  night,  not 

possible    to    remove;    or    to    fail    to  actionable  (Blakeley  v.  Troy,  18  Hun, 

compel  its  citizens  to  sprinkle  such  167).  Compare  Darling  v.  New  York, 

ice  with  ashes  or  sand  to  prevent  it  Id.  340;   Smith  v.  Brooklyn,  36  Id. 

from   being    slippery,    but    the    city  224;   Piercy  v.  Averill,  37   Id.  360; 

may  await  a  change  of  temperature,  Evers  v.  Hudson  River  Bridge  Co., 

which  will  remove  the  danger   (Tay-  18  Id.  144;  Battersby  v.  New  Yoik, 

lor  V.  Yonkers,   105  N.  Y.  202;    11  7   Daly,   16.     A  refusal  to  instruct 

N.    E.    642)  ;    s.    p.,    Harrington    v.  the  jury  that  if  the  film  of  ice  was 

Buffalo,  121  N.  Y.  147,  24  N.  E.  186.  formed  on  the  afternoon  or  evening 
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ditions  should  be  considered.*®^  A  municipal  corporation 
may  impose  the  duty  of  clearing  sidewalks  of  snow  and 
ice  upon  the  householders,  and  is  not  guilty  of  negligence 
if,  observing  that  the  work  is  being  generally  done,  it 
awaits  their  action  for  a  reasonable  period.  When,  how- 
ever, such  reasonable  time  has  expired,  the  corporation 
must  either  compel  a  householder  to  act,  or  do  the  work 
itself,  and  if  it  suffers  the  obstruction  to  remain  there- 
after, with  notice,  it  will  be  responsible.***  In  Massa- 
chusetts the  statute  of  1896  providing  that  no  city  or 
town  shall  be  liable  for  an  injury  to  persons  or  property, 
suffered  in  a  highway,  by  reason  of  snow  or  ice  thereon, 
if  the  place  at  which  the  injury  was  received  was  at  the 
time  of  the  accident  reasonably  «af  e,  is  construed  to  mean 
that  a  way  will  not  be  deemed  unsafe  if  it  would  be  reason- 
ably safe  and  convenient  for  travelers  but  for  the  pres- 
ence of  snow  and  ice.*** 

§364.  [Consolidated  with  §363.] 

§  365.  Individual  liability  for  wrongful  obstructions. 

—  The  rule  is  universal  that  whoever,  without  lawful  au- 
thority, obstructs  a  highway  so  as  to  render  its  use 
hazardous^  is  liable  to  one  who  sustains  a  special  dam- 
age*^ thereby.  It  is  immaterial  whether  negligence 
caused  the  nuisance.***    The  unauthorized  digging  of  a 

of  the  day  of  the  accident  plaintiff  lande  Bros.  v.  Gunn,  149  Ala.  583, 

could  not  recover,  and  leaving  it  open  42  So.  686   (1906) ;   Elzig  v.  Boles, 

to    the    jury's    discretion,    is    error  135  la.  208,  112  N.  W.  540  (1907); 

(Keane  v.  Waterford,  49  Hun,  609,  Robinson  v.  State,  44  S.  W.    (Tex. 

mem.,  2  N.  Y.  Supp.  182).  O.    App.)    509    (1908)  ;    Staples   v. 

"'Lumley  v.  Backus  Mfg.  Co.,  20  Dickinson,  88  Me.  362,  34  Atl.  168 

0.  C.  A.  1,  73  Fed.  76;  Scoville  ▼.  Viebahn     v.     Craw     Wing     County 

Salt  Lake  City,  11  Utah,  60,  39  Pae,  Comr's,    104   N.   W.    (Minn.)    1089 

481.  (1895). 

"•  Taylor  v.   Yonkers,   105   N.   Y.  "*  "Any  act  of  an  individual  done 

202,  11  N.  E.  642.  in  a  highway  which   detracts  from 

"•Newton  v.  Worcestei\  169  Mass.  the    safety    of    travelers    is    a    nui- 

516,  48  N.  E.  274  (1897).  sance"    (per   Cowen,    J.,   Dypert   v. 

■•See  §  371,  poet     Dunn  &  Lai-  Schenck,  23  Wend.  446  [bridge  over 

[Law  of  Xeo.    Vol.  T  —  59] 
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ditch  across,  or  laying  logs  or  other  material  upon  a  high- 
way  though  but  for  temporary  convenience,**^^  or  doing 
anything  which  renders  the  highway  less  commodious  or 
safe  for  the  traveler,  is  a  nuisance,  the  author  of  which  is 
liable  for  the  consequences.**'  Although  the  owner  of  the 
soil  over  which  a  highway  is  laid  out  may  not  be  guilty  of 
trespass  in  digging  a  ditch  across  it  and  arching  it  with  a 

a  raceway  through  highway]) ;  6. p.,  S.  W.  1009  (1906) ;  Murphy  v.  Leg- 

Congreve  v.  Smith,  18  N.  Y.  79  [un-  gett,   164  N.   Y.   121,  58   N.   E.  42, 

covered  excavation  in  street  without  aff'g   29  App.   Div.   309,   51    N.   Y. 

license].      "The    liability    does    not  Supp.  472    (1900);   Tolman  v.  Chi- 

depend  upon  negligence"   (Congreve  cago,  145  111.  App.  234;  Waterloo  v. 

V.  Morgan,  18  Id.  84;  hence  it  is  im-  Waterloo,  etc.   Ry   Co.,   125   N.   W. 

material  that  a  third  person  removed  (Iowa)    819    (1910);    Chambers   v. 

the     covering     without     defendant's  Roanoke    Industrial    Co.,    68    S.    £. 

knowledge;  the  only  material  fact  is  (Va.)   980   (1910). 
that   defendant's    interference   made       **I>unsback  v.  Hollester,  49  Hun, 

the  way  unsafe   ( lb. ) ;  s.  p.,  Linsley  362,  2  N.  Y.  Supp.  94   [deposit  of 

V.  Bushnell,   15  Conn.  225   [load  of  sand    in    street] ;     Schiifmacher    ▼. 

wood  left  on  margin  of  road,  dragged  Kircher,  59  111.  App.  113  [temporary 

into  traveled  path  by  stranger;  not  removal  of  sidewalk], 
removed  by  defendant];   Robbins  v.        ""Dygert  v.  Schenck,  9upra;  Lan- 

Chicago,  4  Wall.  657;  Davenport  v.  sing  v.  Smith,  8  Cow.  146;  Clinton 

Ruckman,  37  N.  Y.   574;   Irvine  v.  v.  Howard,  42   Conn.  294    [trespass 

Wood,  51  Id.  224;  Clifford  v.  Dam.  for  piling  stones  on  margin  of  way, 

81  Id.  52;  Portland  v.  Richardson,  54  frightening      horse];      Brunner      v. 

Me.  46;  Perley  v.  Chandler,  6  Mass.  American  Tel.  Co.,  160  Pa.  St.  300^ 

453;   Lowell  v.  Short,  4  Cush.  277;  28    Atl.    690    [testing   dynamite   on 

Stoughton  V.  Porter,  95  Mass.  191;  highway],     s.  P.,  Osage  City  v.  Lar- 

Fisher  v.  Thirkell,  21  Mich.  1;  Ste-  kins,  40  Kans.  206,  19  Pac.  658;  Fas- 

phani  v..  Brown,  40  111.  428;  Severin  sion  v.  Landrey  (Ind.),  24  N.  E.  96; 

V.    Eddy,    62    Id.    189;    Gridley    v.  Milarkey  v.  Foster,  6  Ore,  378  [un- 

Bloomington,  68  Id.  47.    See  Davis  v.  lawful  toll-gate] ;  Barton  v.  McDon- 

Michigan    Bell    Tel.    Co.,    61    Mich,  aid,  81  Gal.  265,  22  Pac.  855   [un- 

volved  in  the  case  of  a  railroad  com-  guarded  excavation].    The  establish- 

307,   28   N.    W.    108.     No   question  ment  of  a  tobaggan  slide  across  one 

of  negligence  or  unskillfulness  is  in-  of  the  principal  streets  of  a  populous 

pany   laying  its   tracks    in   a   high-  dty  is  of  itself  sufficient  to  create 

way,  when  it  fails  to  restore  it  to  liability  for  injuries  caused  thereby 

its  former  condition  as  requried  by  (Hayden  ▼.  Clarke,  10  N.  Y.  Supp. 

general  or  special  statute   (Robinson  291).     As  to  difference  between  an 

V.  N.  Y.  A  Erie  R.  Co.,  27  Barb.  512 ;  encroachment    and    a    nuisance,    see 

and   cases   cited).     See   other   cases  Wetmore   v.   Tracy,    14   Wend   250; 

cited  under  §§  358,  350,  ante.  State  Peckham  v.  Henderson,  27  Barb.  207. 
V.  Vandalia,   119  Mo.  App.   406,  94 
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bridge,***  he  is  boimd  to  see  that  the  bridge  does  not  be- 
come a  nuisance  by  hazarding  the  convenience  or  safety 
of  travelers,  and  is  responsible  if  it  does.^*°  And  while, 
in  the  absence  of  any  statutory  inhibition,  the  presence  of 
an  unattended  domestic  animal  on  a  highway  may  not  be 
unlawful,  yet  its  owner  has  no  right  to  so  secure  it  as  to 
obstruct  the  highway."' 

§  366.  [Consolidated.] 

§  367.  Oromid  of  liability  for  defective  highways.  -^ 

The  extent  of  the  duty  of  a  municipal  corporation  with 
reference  to  the  construction  and  maintenance  of  its  high- 
ways is  to  use  ordinary  care  *'^  to  make  them  reasonably 

*«"A11  the  land  within  a  [rural]  Ion  v.  O'Brien,  12  R.  I.  518;  Holden 

highway  fence  is  not  subject  to  the  v.  Shattuck,  34  Vt.  336;  Dickson  ▼. 

public  right  ol  way;  "  and  if  not,  it  McCoy,  39  N.  Y.  400;  Lee  v.  Riley, 

may  be  occupied  by  the  owner   of  18  C.  B.  N*.  S.  722).    See  §  626,  poaU 

the  fee,  and  he  is  no(b  liable  as  a  tree-  *^Lane  v.  Hancock,  142  N.  Y.  510, 

passer  (Harlow  v  Humiston,  6  Cow.  37  N.  E.  473.    See  §  356,  ante.    An 

189   [depositing  logs   and  brush   in  instruction  that  it  was  the  duty  of 

highway,  frightening  horse] ) .  th<e    borough    officers    "  to    exercise 

"He  is  bound  to  keep  the  bridge  proper  supervision  or  make  proper 

in  repair  ( Perley  v.  Chandler,  6  Aiass.  examination    of    this    pavement^    by 

454;   Dygert  ▼.  Schenck,  23  Wend,  going  upon  and  testing  it,  to  dis- 

446;   Woodring  ▼.  Forks  Township,  cover,  if  by  the  eye  they  could  do 

28  Pa.  St.  365 ;  Phoenixville  v.  Phoe-  so,  whether  the  pavement  was  defee- 

nix  Iron  Co.^  45  Id.  135;  Manley  v.  tive  or  not,"  is  too  strict  a  rule  of 

Helen's  Canal  Co.,  2  Hurl,  k  N.  840).  responsibility  (Lohr  v.  Phillipsburg, 

"*In  Gulliver  v.  Blauvelt,  14  N.  Y.  156  Pa.  St.  246,  27  Atl.  133).     See 

App.  Div.  523,  43  N.  Y  Supp.  935,  Shaw  v.   Philadelphia,    159   Pa.   St. 

a  cow  on  one  side  of  the  highway  487,  28  Atl.  354 ;  Burrell  v.  Uncamp- 

was  fastened  to  a  stake,  on  the  other  her,  117  Pa.  St*  353,  11  Atl.  619; 

by  a  chain  drawn  taut  by  the  cow  Harrigan  v.   Wilmington,   8   Houst. 

and   thus   rais^   from   the   ground,  140,   12  Atl.   779    [such  as   a  good 

over  which  a  riding  horse  stumbled  business  man  would  use  under  like 

and  was  injured.     Held,  the  owner  circumstances] ;  Kent  v.  Wilmington, 

of  the  oow  was  liable.     The  owner  7  Houst.  397,  32  Atl.  464;  Moore  v. 

of  a  horse,  allowed  to  run  at  large  Richmond,  85  Va.  538,  8  S.  E.  387 

on  the  hi^way,  may  be  liable  for  ["  reasonable   care "] ;    Lafayette   v. 

injuries  caused  by  it,  whether  vicious  Larson,  73  Ind.  367 ;  Michigan  City 

or  not  (Baldwin  V.  Ensign,  49  Conn.  v.  Boeckling,   122   Id.   39«  23  N.  E. 

113;  Decker  v.  Gannon,  44  Me.  322;  518;  Columbus  v.  Strassner,  124  Ind. 

Lyons  V.  Merrick,  105  Mass.  71 ;  Fal-  482,    25    N.    E.    65;    Roodhouse    v. 
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safe  and  convenient  for  ordinary  "®  travel.  It  does  not 
warrant  their  absolute  or  even  their  reasonable  safety.^*' 
It  is  therefore  not  enough,  in  order  to  charge  it  with  lia- 
bility for  an  injury,  to  show  the  existence  of  the  particular 
defect  which  caused  the  injury;  ^^^  it  must  appear  affirm- 
atively either  that  the  corporation  caused  it,  or  illegally 
assented  to  its  creation  by  another  (in  which  cases  no 
question  of  notice  is  involved),'®^  or  that  the  defect  in 
question  could  have  been  prevented  or  cured  *®^  by  the 

Christian,  168  Dl.  137,  41  N.  E.  748  23  S.  W.  67;  Duthie  v.  Washburn, 

[reasonable  care] ;  Oln^  v.  Riley,  39  87  Wis.  231,  58  N.  W.  380. 

III.  App.  401 ;  Moore  v.  Kalamazoo,  **  Oases  in  last  note. 

109  Mich.  176,  66  N.  W.  1089;  Shel-  •"The  defect  being  created  by  the 

ley  V.  Austin,  74  Tex.  608,  12  S.  W.  city,  it  is  liable  without  notice  (Ttir- 

753;  Lorenoev.  EllensbuTgh,  13  Wash,  ner  v.  Newburgb,  109  N.  Y.  301,   16 

St.   341,  43  Pac.  20.     See  Shaw  v.  N.   E.   344    [excavation];   Wilson   v. 

Sun  Prairie,  74  Wis.  106,  42  N.  W.  Troy,  136  N.  Y.  96,  32  N.  E.  44;  Hil- 

271 ;  Lindsey  v.  Des  Moines,  74  Iowa,  ler  v.  Sharon  Springs,  28  Hun,  344 ; 

111,  37  N.  W.  9;  Mansfield  v.  Moore,  Riddle  v.  Westfleld,  66  Hun,  432,  20 

124  111.  133,  16  N.  E.  246.  N.  Y.  Supp.  369   [water-main]. 

■•  See    cases    cited    under    §    370,  •"  A  city  which  permits  the  occupa^ 

post,  tion  of  part  of  a  street  for  depositing 

"* "  The  duty  cast  upon  a  municipal  building  materials,  and  fails  to  exer- 
corporation  to  keep  its  streets  in  a  cise  reasonable  diligence  to  prevent 
safe  condition  for  travel  is  not  abso-  such  obstructions  from  becoming  dan- 
lute,  BO  as  to  impose  liability  upon  gerous  to  passers-by  is  liable  for 
the  corporation  in  every  case  where  damages  sustained  by  the  obstruction 
a  traveler,  without  fault  on  his  part,  (Cleveland  v.  King,  132  U.  S.  295, 
sustains  injury  from  a  defective  lOS.  Ct.  90).  s.  p.,  Wendell  v.  Troy, 
street  Its  liability  depends  in  all  39  Barb.  32!»,  aff'd,  4  Abb.  Ct  App. 
cases  upon  negligence,  that  is,  upon  361  [drain  built  by  lot  owner;  lade 
the  fact  whether  it  has  omitted  to  of  supervision] ;  Hunt  v.  New  York, 
exercise  due  care,  under  the  circum-  109  N.  Y.  134,  16  N.  E.  320;  Hoyer 
stances,  in  their  maintenance  or  v.  North  Tonawanda,  79  Hun,  39^,  29 
reparatiooi  The  mere  existence  of  a  N.  Y.  Supp.  650;  Buck  v.  Biddeford> 
defect  from  which  a  traveler  sua-  82  Me.  433,  19  Atl.  912  [cess-pool 
tains  injury  does  not,  indepeiftlently  cover] ;  Holmes  v.  Paris,  75  Me.  659 
of  negligence,  establish  a  culpable  Gay  v.  Cambridge,  128  Mass.  387 
breach  of  duty  on  the  part  of  a  mu-  Lee  v.  Buckhampton,  46  Conn.  213 
nicipality"  (Hunt  v.  New  York,  109  Bloomington  v.  Annett,  16  HI.  App 
N.  Y.  134,  16  N.  E.  320  [gas  explo-  199;  Hockford  v.  Hildebrand',  61  III 
Bion  in  manhole]),  s.  p..  Bums  v.  166;  Chicago  v.  McGiven,  78  Id.  347 
Bradford,  137  Pa.  St.  361,  20  Atl.  Alexander  v.  Oshkosh,  33  Wis.  277 
997;   Pool  V.  Jackson,  93  Tenn.   10,  Holmes  v.  Hamburg,  47  Iowa,  348 
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exercise  of  ordinary  care  on  the  part  of  its  officers  or 
agents.  Its  liability  to  a  private  action  for  an  injury  from 
the  disrepair  or  obstruction  of  a  highway  is  not  for  main- 
taining or  permitting  a  nuisance,'*®'*  but  for  culpable  neg- 
lect of  a  duty ;  and  such  neglect  can  only  be  predicated  on 
the  fact  that  its  officers  either  knew,  or  by  ordinary  dili- 
gence might  have  known,  the  existence  of  the  defect, 
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Doulon  V.  Clinton,  33  Id.  307 ;  Smith  rollton,  50  Mo.  App.  98 ;  and  cases 
V.  Leavenworth,  15  Kans.  81 ;  Well-  cited  under  §  299,  ante. 
ington  V.  Gregson,  31  Id.  99 ;  Nesbitt  "^  "  It  is  certainly  true,  as  a  gen- 
▼.  Greenville,  69  Miss.  22,  10  So.  eral  proposition,  that  before  the  cor- 
452;  Farman  v.  Ellington,  46  Hun,  porate  authorities  can  be  held  liable 
41 ;  and  other  cases  cited  under  §  358,  in  this  class  of  cases,  it  must  be 
ante;  Lehigh  Valley  Transp.  Co.  v.  shown  that  they  knew  of  the  existence 
Ciiicago,  237  III.  581,  86  N.  E.  1093  of  the  cause  of  injury,  or  had  been 
( 1908 )  ;  Gathman  v.  Chicago,  236  notified  of  it,  or  such  a  state  of  cir- 
nL  9,  86  K.  W.  152,  10  L.  R.  A.  oumstanoes  must  be  shown  that  no- 
(X.  S.)  1178  (1901);  Connersvillev.  tice  would  be  implied"  (Mayor  v. 
Snider,  31  Ind.  App.  218,  67  N.  E.  Sheffield,  4  Wall.  189,  per  Miller,  J.). 
555  (1903) ;  Freeman  v.  Independ-  s.  p..  District  of  Columbia  v.  Wood- 
enoe,  123  Iowa,  1,  97  N;  W.  1083  bury,  136  U.  S.  450,  10  S.  Ct.  990; 
(1904)  ;  Buechner  v.  New  Orleans,  Hart  v.  Brooklyn,  36  Barb.  229;  Mc- 
112  La.  599,  36  So.  603,  104  Am.  Ginity  v.  New  York,  5  Duer,  674; 
St.  Rep.  455,  66  L.  R.  A.  334  (1904)  ;  Griffin  v.  New  York,  9  N.  Y.  456; 
Grant  v.  Brainerd,  86  Minn.  126,  90  Wood  v.  Watertown,  58  Hun,  298, 
N.  W.  307  (1904);  Mackay  v.  Salt  11  N.  Y.  Supp.  864;  Sherman  v. 
Lake  City,  29  Utah,  247,  81  Pac.  Oneonta,  66  Hun,  629,  21  N.  Y. 
81  (1905)  ;  C^vender  v.  CSiarleston,  Supp.  137;  CoUey  v.  Westbrook,  67 
62  W.  Va.  652,  59  S.  E.  732  (1908) ;  Me.  181 ;  Hoey  v.  Natick,  153  Mass. 
Great  Lakes  Towing  Qo.  v.  Kell^  528,  27  N.  E.  595;  Bill  v.  Norwich, 
Lime,  etc.  Co.,  176  Fed.  492,  100  39  Conn.  222 ;  Boucher  v.  New  Haven, 
C.  C.  A.  108  (1911).  40  Id.  457;  Scrantonv.  Oatterson,  94 
*"  Where,  after  notice,  a  city  negli-  Pa.  St.  202 ;  Strawbridge  v.  Phila^ 
gently  suffers  an  obstruction  and  delphia,  13  Phila.  173  [escape  of  gas 
nuisance  to  remain  on  the  street,  it  from  a  street  main] ;  Bums  v.  Brad- 
is  liable  in  damages  on  the  theory  of  for^,  137  Pa.  St  361,  20  Atl.  997 
negligence  and  not  for  maintaining  [sidewalk] ;  Boyle  v.  Hazleton,  171 
a  nuisance  (Hume  v.  New  York,  Pa.  St.  167,  33  Atl.  142  [wrongful 
47  N.  Y.  639 ;  Congreve  v.  Smith,  18  obstruction  by  third  person] ;  At- 
Id.  79 ;  Oongreve  v.  Morgan,  Id.  lanta  v.  Perdue,  53  Ga.  607 ;  Brown 
84;  Frankel  v.  New  York,  2  N.  Y.  v.  Atlanta,  66  Id.  71;  Lewis  v.  At- 
Supp.  294).  See  Donohue  v.  Syra-  lanta,  77  Id.  756;  Columbus  v.  Ogle- 
cuse.  etc.  R.  Co.,  11  N.  Y.  App.  Div.  tree,  96  Id.  177,  22  8.  E.  709;  At- 
525,  42  N.  Y.  Supp.  808;  Nevins  v.  chison  v.  King,  9  Kans.  550;  Os- 
Peoria,  41  HI.  502;  Shawneetown  v.  borne  v.  Hamilton,  29  Id.  1;  Stafford 
Mason,  82  Id.  337;  Whitfield  v.  Car-  v.  Oskaloosa,  57  Iowa,  748;  Doulon 
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and  that  the  character  of  the  defect  was  such  that  injuries 
to  travelers  therefrom  might  reasonably  be  anticipated.*®'' 

V.  Clintoii,  33  Id.  307;  Rosenberg  v.  the  thing  was  originally  dangerous. 
Dee  Moines,  41  Id.  415;  Weirs  v.  or  had  beoome  so,  long  enough  before 
Jones  County,  80  Id.  351,  46  N.  W.  the  accident  for  the  authorities  to 
883 ;  Fort  Wayne  v.  De  Witt,  47  Ind.  have  known  it,  so  as  to  impose  on 
391;  Chicago  v.  Hoy,  75  111.  530;  them  the  obligation  to  put  it  in 
Fahey  v.  Harvard,  62  Id.  28 ;  Aurora  proper  condition  "  ( per  Harlan,  J., 
V.  Hillman,  90  IlL  61;  Ward  v.  District  of  Columbia  v.  Woodbury, 
Jefferson,  24  Wis.  342;  Blank  v.  136  U.  S.  450,  10  S.  Ct  990).  In 
Livonia,  79  Mich.  1,  44  N.  W.  157;  following  cases,  the  defendant  was 
McKellar  v.  Monitor,  78  Mich.  485,  held  not  liable,  the  defect  or  obstruc- 
44  N.  W.  412;  Pottner  v.  Minneapolis,  tion  not  being  dangerous:  Dubois  v. 
41  Minn.  73,  42  N.  W.  784;  Cun-  Kingston,  102  N.  Y.  219,  6  N.  E.  273 
ningham  v.  Denver,  23  Colo.  18,  45  [stepping  stone  on  edge  of  side- 
Pac.  356 ;  Dixon  v.  San  Antonio  walk] ;  Ring  v.  Cohoes,  77  N.  Y.  83 
[Tex.  Civ.  App.],  30  S.  W.  359.  It  is  [hydrant  set  in  curb] ;  Beltz  v.  Yonk- 
not  liable  for  the  breaking  of  a  rail-  ers,  148  Id.  67,  42  N.  £.  401  [de- 
ing  around  an  excavation  which  had  pression  in  center  of  sidewalk  two 
been  made  secure  two  days  before  feet  long  by  seven  inches  wide,  caused 
the  accident,  in  the  absence  of  no-  by  the  breaking  of  adjoining  flag- 
tice  that  the  railing  had  again  be-  stones,  which  had  caused  no  previous 
come  defective  (Jackson  ▼.  Boone,  accident] ;  Witham  v.  Portland,  72 
93  Ga.  662,  20  S.  E.  46;  Thiessen  v.  Me.  539  [slight  depression  in  side- 
Belle  Plaine,  81  Iowa,  118,  46  N.  W.  walk];  Maoomber  v.  Taunton,  100 
854 ) .  As  to  necessity  of  notice  of  Mass.  256  [hitching  post] ;  Cushin^ 
accumulations  of  snow  or  ice,  see  v.  Boston,  128  Mass.  330  [doorstep] ; 
cases  cited  in  note  273,  §  363,  ante.  Bums  v.  Bradford,  137  Pa.  St.  361, 
"*  Remote  contingencies  need  not  20  Atl.  997  [tilting  of  board  side- 
be  provided  against  (Loftus  v.  Union  walk  by  action  of  frost] ;  Kometzski 
Ferry  Co.,  84  N.  Y.  455;  Cleveland  v.  Detroit,  94  Mich.  341,  53  N.  \V. 
y.  N.  J.  Steamboat  Co.,  68  Id.  306;  1106  [ruts  outside  rails  of  street  rail - 
Dougan  v.  Champlain  Transport.  Co.,  road] ;  Gosport  v.  Evans,  112  Ind. 
56  Id.  1;  Smith  v.  New  York,  66  133,  13  N.  E.  256  [bricks  in  side- 
Id.  295  [sewer  choked  by  extraordi-  walk  displaced  by  frost] ;  Oak  Har- 
nary  rain] ;  Wright  v.  Wilmington,  bor  v.  Kallager,  52  Ohio  St.  183,  39 
92  N.  C.  156  [same] ;  Rowe  v.  Ports-  N.  E.  144  [bill-board  on  sidewalk 
mouth,  56  N.  H.  291  [same]).  Other  blown  over  by  extraordinary  wind]  ; 
sewer  cases  are  cited  under  §  287,  Gray  v.  Emporia,  43  Kans.  704,  23 
ante;  but  note  that  the  liability  for.  Pac.  944  [falling  sign].  See  Shelley 
defective  sewers  is  placed  upon  cor-  v.  Austin,  74  Tex.  608,  12  S.  W.  753 ; 
porate  ownership  of  them,  and  the  Murray  v.  Woodson  Co.,  58  Kans.  1, 
duty  to  anticipate  their  obstruction  48  Pac.  554  (1897)  ;  Bettys  v.  Denver 
is  more  stringent  than  that  for  the  Tp.,  115  Mich.  228,  73  N.  W.  138 
safety  of  streets.  The  obstruction  (1897);  Morris  Co.  v.  Hough«  55 
must  be  dan^rous ;  and  "  the  burden  N.  J.  Law,  628,  28  Atl.  86 ;  Marshall 
is  on  the  plaintiff  to  prove  either  that  v.  McAllister,  22  Tex.  App.  214,  54 
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While  the  fact  that  no  accident  from  the  defect  com- 
plained of  ever  happened  before  is  not  conclusive,^ '*^  it  is 
to  be  considered  on  the  question  of  negligence  in  not 
anticipating  and  providing  against  the  danger  of  acci- 
dent.***^   A  town  is  not  liable  for  a  latent  defect  in  a  high- 

S.    W.    1008    ( 1900) ;    Caddagon  v.  not  to  naturally  occur   to  prudent 

Chicago,  130  111.  App.  432;  Milliken  men  to  guard'  against  its  happening 

V.  St.  Glair,  136  Mioh.  250,  99  N.  W.  at  all,  cannot,  when  in  the  course 

7     (1907)  ;     Milliken    v.    Somerset  of  years  it  does  happen,  furnish  good 

County,  77  N.  J.  Law,  170,  71  AtL  ground  for  a  charge  of  negligence  in 

290  (1909) ;  Karl  v.  Juniata  County,  not  foreseeing  its  possible  happening, 

206  Pa.  633,66  Atl.  78  (1903)  ;  War-  and  guarding   against   that   remote 

ren  County  v.  Evans,  118  Ga.  200,  44  econtingency "     (per     Peckham,    J., 

8.  E.  986  (1903)  ;  Clapp  v.  Elling-  HubbeU  v.  Yonkers,  104  N.  T.  434, 
too,  87  Hun,  542,  34N.  Y.  Supp.  283;  10  N.  E.  858).  s.  P.,  Dougan  v. 
Hynes  v.  State,  63  Misc.  592,  118  N.  Champlain  Transp.  Co.,  56  N.  Y.  1; 
Y.  Supp.  621;  Gingan  v.  County,  Beltz  v.  Yonkers,  148  Id.  67.  The 
74  Neb.  807,  106  N.  W.  710  (1906) ;  fact,  however,  that  the  highway  had 
Kovarick  v.  Saline  County,  86  Kebu  been  substantially  in  the  same  con- 
440,  125  N.  W.  1082  (1910)  ;  Anne  dition  for  sixty-eight  years,  and  that 
Arundel  County  Com'rs  v.  Carr,  111  no  accident  had  occurred  before,  did 
Md.  141,  73  Atl.  668  (1909);  Com-  not  of  itself  exonerate  the  town  from 
stock  V.  (jreorgetown  Tp.,  137  Mich«  negligence  in  continuing  the  high- 
541,  100  N.  W.  788  (1904) ;  Miller  way  in  its  then  condition  (Maxim.v. 
V.  Casco,  116  Wis.  510,  93  N.  W.  447  Champion,  50  Hun,  88,  4  N.  Y.  Supp. 
(1903).  Want  of  funds  as  a  defence  515)  ;  evidence  of  similar  accidents 
(Lee  V.  Berne,  90  N.  Y.  Supp.  107,  79  caused  by  the  same  obstruction  or 

App.  Div.  214.)  defect    held    admissible     ((Sould    v. 

""Lane  v.  Hancock,  142  N.  Y.  510;  Hutchins,  73  N.  H.  69,  58  Atl.  1046 

flee  Lutton  v.  Vernon,  62  Conn.   1,  (1904),    [alleged    frightening    of    a 

23  Atl.  1020;  Birmingham  v.  Tayloe,  horse  by  obstacle  on  the  highway]. 

105  Ala.  170,  16  So.  576;  Barrett  v.  Madison  Tp.,  Greenwood  Co.  v.  Scott, 

Hammond,   87   Wis.   654,   58  N.   W.  9    Kans.    App.    871,    61     Pac.    671 

1053;  Bloomington  v.  Legg,  151  111.  (1900),    [injury   resulting   in  death 

9,  37  N.  E.  696;  Smith  v.  Pella,  86  caused  by  defect.  Nye  v.  DIbley,  88 
Iowa,  236,  53  N.  W.  226;  Newport  Minn.  465',  93  N.  W.  524  (1903), 
V.  Miller,  93  Ky.  22,  18  S.  W.  835.  [horse  taking  fright] ;  Golden  v.  Chi- 

■" "  The  fact  that  for  ten  years  or  cago,  etc.  Ry.  Co.,  84  Mo.  App.  59 

more   this  embankment  had  been  in  (1900).  Little  v.  Town  of  Iron  River, 

the    same    condition,    and    that    no  102  Wis.  250,  78  N.  W.  416  (1899)  ; 

similar    accident    had    occurred,    is  Taylorville  v.  Stafford,  106  III.  288, 

most  cogent  evidence  of  the  lack  of  63  N.  E.  24,  aff'g  99  111.  App.  418; 

any  negligence  on  the  part  of  the  Yeager  v.  Spirit  Lake,  115  la.  593,  88 

dty  in    failing  to  guard  this   spot.  N.  W.   1095    (1904);   Yates  v.  Cov- 

That  which  never  happened  before,  ington,  119  Ky.  228,  83  S.  W.  592 

and  which  in  its  character  is  such  as  (1903)  ;  Bemis  v.  Temple,  162  Mass. 
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way,  not  discoverable  by  ordinary  care  and  prudence, 
until  a  reasonable  time  after  actual  notice.'^®  Statutes 
which  impose  a  liability  upon  towns  for  injuries  from 
their  unsafe  highways  usually  provide  either  that  the 
town  shall  have  had  ''  reasonable  notice  '*  of  the  defect 
causing  the  particular  injury,  or  that  the  defect  shall 
have  existed  a  specified  length  of  time  previous  to  the 
occurrence.'^'  And  though  there  is  no  express  provision 
in  the  charter  of  a  municipality  requiring  notice,  it  is 
generally  held  that  it  is  not  liable  for  injuries  caused  by 
defects  and  obstructions,  unless  it  has  had  notice  thereof, 
or  the  facts  warrant  an  inference  of  notice  or  knowledge, 
or  the  defect  or  obstruction  has  existed  so  long  that  by 
reasonable  diligence  it  might  have  been  known  in  time  to 
correct  it.*^®    It  is,  however,  held  in  some  jurisdictions 

342,  38  N.  E.  070,  26  L.  R.  A.  254 ;  *^  Ordinarily  a  municipality  is  lia. 

Fordham  v.  Grouvemeur,  >60  N.  Y.  ble    only    for    neglect    after    notioe 

641,  55  N.  E.  200  (1800) ;  Smith  v.  (Cunningham  v.  Denver,  23  Colo.  18, 

Seattle,  33  Wash.  481^  74  Pac.  674  45  Pac.  356,  58  Am.  St.  Rep.  212 

(1003).  (1806);    Jarrell    v.    Wilmington,    4 

•"  Prindle  V.  Fletcher,  30  Vt  226 ;  Pennw.     (Del.)     454,    66    Atl.    379 

Hanscom  v.  Boston,  141  Mass.  242,  (1003);      Evansville     ▼.     Senhenn, 

5  N.  E.  240;  Hume  v.  New  York,  47  151      Ind.     42,     47     N.     E.     634, 

N.  Y.  630;  s.  c,  on  second  appeal,  61  N.  E.  88,  68  Anu  St.  Rep.  218, 

74  Id.  264  [see  note  3,  §  354];  see  41   L  R.  A.   728    (1808);   Lamb   v. 

Stein  V.  Council  Bluffs,  72  Iowa,  180,  Cedar  Rapids,  108  la.  620,  70  N.  W. 

33  N.  W.  455   [street-crossing];  La  366  (1800)  ;  Holitza  ▼.  Kansas  City, 

Salle  V.  Porterfleld,  138  111.  114,  27  68  Kans.  157,  74  Pac.  504   (1004)  ; 

N.  E.  037   [culvert];  Ford  v.  Uma-  Bell  v.  Henderson,  24  Ky.  L.  Rep. 

tilla,     15    Ore.     313,     16     Pac.     33  2434,  74  S.  W.  206  (1002)  ;  Burleacm 

[bridge].    As  to  defects  from  natural  v.  Reading,  110  Mich.  672,  68  N.  W. 

decay,  see  cases  cited  in  §  360,  post.  204  (1806) ;  Ball  ▼.  Neosho,  100  Mo. 

*»  See  Springier  v.  Bowdoinham,  7  App.    683,    83    S.    W.    777    ( 1005 )  ; 

Me.  442;   Bragg  v.  Bangor,  61   Id.  Goddard  v.  Lincoln,  60  Neb.  604,  96 

632;  French  v.  Brunswick,  21  Id.  20;  N.  W.  273    (1003)  ;   Rogers  v.  Wil- 

Howe  V.  Plainfleld,  41  N.  H.   136;  liamsport,  100  Pa.  St.  450,  40  Atl. 

Bardwell   v.  Jamaica,    15   Vt.    438;  203    (1001);    Dallaa   v.    Jones,    93 

Prindle  v.  Fletcher,  30  Id.  255;  Lob-  Tex.  38,  40  S.  W.  577,  53  S.  W.  377 

dell  V.  New  Bedford,   I  Mass.   153;  (1800);  Sproul  v.  Seattle,  17  Wash. 

Reed  v.  Northfield,  13  Pick.  04;  Bige-  256,  40  Pac.  480  (1800) ;  Hallum  v. 

low  V.  Weston,  3  Id.  267;  Manchester  Omro,  122  Wis.  337,  00  N.  W.  1051 

V,  Hartford,  30  Conn.   118;   Morrill  (1004)  ;  Denver  v.  Magivney,  44  Colo. 

V.  Deering,   3  N.  H.  53;   and  cases  157,  06  Pac.   1002    (1008);   Schelich 

cited  under  next  section.  v.   Wilmington,  7  Atl.    (Del.)    367; 
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that,  in  the  absence  of  a  statutory  provision  requiring 
notice,  the  liability  of  the  municipaUty  is  absolute,  and 
proof  of  notice  is  not  necessary  to  recovery.' 
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§  368.  Actual  notice  of  defect.  —  Under  the  Maine 
statute,  notice  of  a  defect  need  not  be  given  to  the  town 
in  its  corporate  capacity,  nor  to  its  oflScers;  if  given  to 
two  of  the  inhabitants  of  a  town,  capable  of  communicat- 
ing the  information,  though  such  persons  are  not  among 
the  principal  men  of  the  town,  and  are  not  assessed  for 
public  taxes,  it  is  held  sufiScient,*"    The  municipality  is 

Miller  v.   Million,   17    Ida.   28,    104  Jefferson,    24    Wis.    342;    Burns   ▼. 

Pac.  660   (1009);  Knox  v.  Golding,  Elba,    32    Id.    610).      In   Massachu- 

91  N.  E.    (Ind.  App.)    857    (1910)  ;  setts,  negligence  is  now  the  gist  of 

Edward  v.  Cedar  Rapids,  138  Iowa,  the  action.    In  Flanders  v.  Norwood, 

421,  116  N.  W.  323;  Cooper  v.  Oel-  141  Mass.  17,  5  N.  E  256,  a  town  was 

wien,  123  X.  W.   (la.)   955  (1909);  held  not  answerable  for  an  obstruc- 

Frankfort    v.    Downey,    118    S.    W.  tion  of   a   highway    by   a    railroad 

(Ky.)  294  (1909);  Wienhart  v.  New  bridge,    because   the   selectmen   had 

Orleans,    125    La.    351,   51    So.   286  done  all  they  could  legally  do  to  have 

( 1909 ) ;    Winship    v.    Boston,    201  the  obstruction  removed.    Undier  the 

Mass.  273,   87   N.   E.   600    (1909);  former  statute,   it  was   only  neces- 

Snuurt  V.  Kansas  City,  208  Mo.  162,  sary  to  prove  the  defect,  and   that 

105    8.  W.   709,    123  Am.   St.  Rep.  the   injury   was   occasioned   thereby 

415;    Ballard!  v.   Kansas  City,    126  (Billings    v.    Worcester,    102    Mass. 

Mo.    App.    541,     104    S.    W.     1126  329;  Hutching  v.  Littleton,  124  Id. 

(1907);  CDonnell  v.  Hannibal,  144  289;  Hodgkins  v.  Rockport,  116  Id. 

Mo.  App.  155,  128  S.W.  819  (1910);  575;    Horton   v.   Ipswich,    12    Cush. 

McKee  v.  New  York,  125  App.  Div.  488).  So  in  Maine  (Merrill  v.  Hamp- 

820,   120  N.   Y.   Supp.   149;    Fried-  den,  26  Me.  234;  Tripp  v  Lyman,  37 

man  v.  New  York,  63  Misc.  310,  116  Id.  250). 

N.  Y.  Supp.  760.  «"  Mason  v.  Ellsworth,  32  Me.  271; 

■"Chapman  v.  Milton,  31  W.  Va.  modified  by  later  statute,  Rogers  v. 

384,  7  S.  Ew  22;  Evans  v.  Hunting-  Shirley,  74  Id.   144.     But  notice  to 

ton,  37  W.  Va.  601,  16  S.  E.  801;  a  foreman  employed  by   road   com- 

McNally  v.  Cohoes,  53  Hun,  202,  6  missioners  of  a  defect  in  a  street  is 

N.  Y.  Supp.  842,  aff'd,  27  N.  Y.  350.  not  notice   to  the  city,   though   the 

In  Nebraska,  a  ooimty  is  liable,  with-  defect  arose  through  his  negligence 

out   notice,   for   a   defective   coimty  (Rich  v.  Rockland,  87  Me.   188,  32 

bridge  (Raasch  v.  Dodge  County,  43  Atl.    872;    Tuell    v.    Paris,    23    Me. 

Neb.  508,  61  N.  W.  725).    The  stat-  556).      See,    as    to    Massachusetts, 

nte  of  Wisconsin   "does   not  make  Lobdell    v     New    Bedford',    1    Mass. 

the  liability  depend  upon  the  ques-  153;   Winn  v.  Lowell,  1  Allen,  177. 

tion  of  diligence  or  want  of   it  on  Knowledge  will   be   imputed   to   the 

the  part  of   the   town"    (Ward   v.  town   from   the   fact  that  a   rotten 
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chargeable  with  notice  if  it  is  given  to  the  officer  or  agent 
whose  duty  it  is  to  correct  or  report  the  defect  or  ob- 
struction, or  who  has  control  of  repairs  or  the  removal 
of  obstructions,'^*'  but  not  when  given  to  other  officers  or 
agents/"  In  most  States,  notice  of  a  defect  to  an  officer 
or  servant'"*  who  is  charged  generally  or  specifically 
with  the  care  of  its  highways  *"  is  notice  to  the  corpora- 
tion, e,  g.,  the  mayor  of  a  city,*"  the  president  of  a  vil- 

plank  in  a  sidewalk  on  a  principal  (1903) ;  Dallas  v.  Meyers,  55  S.  W 

istreet,    much    traveled,    was    passed  (Tex.  App.)    742    (1900);   Stockton 

over  daily  by  one  of  the  selectmen;  Automobile   Co.  v.  Confer,   154   Cal. 

though  the  defect  had  not  been  ob-  402,  97  Pac.  881    (1908)  ;  Shinnack 

served,  the  general  bad  condition  of  v.  Marshalltown,  137  Iowa,  72,  114 

the  walk  being  apparent    (Noyes  v.  N.    W.    642    (1908);    Frankfort   v. 

Gardner,   147   Mass.   505,   18  N.   E.  Downey,     118     S.     W.     (Ky  )     284 

423).     Same  ruling  under  Michigan  (1909);   Wienhart  v.   New  Orleans, 

statute  (Malloy  V.  Walker,  77  Mich.  125   La.   351,    51    So.   286    (1910); 

448,  43  N.  W.  1012).  Tabor  v.  Buffalo,  136  App.  Div.  258, 

"*  Cummings  v.  Hartford,  70  Conn.  120  N.  Y.  Supp.  1089. 

115,  38  Atl    916   (1897)  ;  Columbus  '''Smith  v.  Des  Moines,  84  Iowa, 

V.   Ogletree,   102  Ga.  293,  29  S.  E.  685,  51   N.  W    77.     Compare  cases 

749    (1898);   Joliet  v.   Looney,   159  cited  in  note  373,  infra. 

III.  471,  42  N.  E.  854   (1895);  Co-  «**a  Columbus   v.    Ogletree,    supra; 

lumbus  V.  Stassmeyer,  124  Ind.  482,  Savaima  v.  Trusty,  98  111.  App.  277 ; 

25  N.  E.  65    (1890)  ;  Owen  v.  Fort  Cook  v.  Anamosa,  66  Iowa,  427,  23 

Dodge,  98  Iowa,  281,  67  N.  W.  281  N.  W.  907  (1885) ;  Corey  v.  City  erf 

(1890)  ;   City  of  Salina  v.  Trosper,  Ann  Arbor,  134  Mich.  376,  96  N.  W. 

27  Kans.  544;   C?ity  of  Louisville  v.  477   (1903);  aeveland  v.  Payne,  72 

Keher,  117  Ky.  841,  25  Ky.  L.  Rep.  Ohio  St  347,  74  N.  E.  177,  70  L.  R. 

2003,  79  S.  W.  270  (1904);  Ham  v.  A.   841    (1905);   Austin  v.   Colgate, 

Lewiston,  94  Me.  265,  47   Atl    548  27  S.  W.    (Tex.  App.)   896   (1894); 

(1900)  ;  Chase  v.  Lowell  151  Mass.  Abbott  v.  Rockland,  105  Me.  147,  73 

422,  24  N.  E.  212    (1890);   Dundee  Atl.  865  (lOOO*). 

V.  Lansing,  75  Mich.  499,  42  N.  W.  ■"Notice  to  officers  not  so  charged 

1011,  13  Am.  St.  Rep.  457,  5  L.  R.  is  not  notice  to  city  (Austin  v.  Col- 

A.    143    (1889);    Small    v.    Kansas  gate    [Tex.    App.]    27    S.    W.    896). 

City,    185   Mo.   291,    84   S.    W.   901  See    Kansas   City   v.    Bradbury,    45 

(1905)  ;    Schumacher  v.   New  York,  Kans.  381,  25  Pac.  889;  Pool  v.  Jack- 

166  N.  Y.  103,  59  N.  E.  773  (1901) ;  son,  93  Tenn.  62,  23  S.  W.  57. 

Twogood  v.  Mayor  of  New  York,  102  "'Michigan  City  T.  Ballance,  123 

N.    Y.    216,    6    N.    E.    275    (1886);  Ind.   334,   24   N.   E.    117    [defect  in 

Burger  v.  Philadelphia,  196  Pa    St.  front  of  mayor's  house];   Sutton  ▼. 

41,  46  Atl.  262  (1900)  ;  San  Antonio  Snohomish,  11  Wash.  St.  24,  39  Pac 

V.  Talerico,  78  S.  W.  (Tex.  Civ.)  28;  273. 
s.   c,   98   Tex.    151,   81    S.   W.   518 
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lage,*"  an  individual  member  of  the  common  council,'*' 
board  of  trustees,'*®  or  board  of  county  supervisors 
(where  such  board  has  authority  to  provide  a  remedy  '-^), 
a  city  marshal,'^*  street  superintendent,'"  chief  of 
police,'**  or  a  patrolman  on  his  beat,  whose  duty  it  is  to 

'^^  Edwards    ▼.    lliree    Rivers,    06  6  So.  244;  Scranton  v.  Catterson,  94 

Mich.  625,  56  N.  W.  1003.    It  is  im-  Pa.  St.  202  [road  overseer] ;  Osborne 

material   whether  he  called  the   at*  v.  Hamilton,  29  Kans.  1;   Saylor  v. 

tention  of  the  chairman  of  the  street  Montesano,  11  Wash.  St.  328,  39  Pae. 

committee  to  '!.he  defect  (Ih.).  653;  Fuller  v.  Jackson,  82  Mich   480, 

*^  So  held,  where  the  members  are,  46  N.   W.   721;   Moon  v.   Ionia,   81 

€9  officio,  commissioners  of  highways  Mich.  635,  46  N.  W.  25 ;  Ledgerwood 

(Dundas  v.  Lansing,  75  Mich.  499,  v.  Webster  City,  93  la.  726,  61  N.  W 

42  N.  W.   1011;  Logansport  v.  Jus-  1089;   Parish  v.  Eden,  62  Wis.  272, 

tice,  74  Ind.  378;  Columbus  v.  Strass-  22  N.  W.  399  [street  commissioner]. 

ncr,  124  Ind.  482,  25  N.  E.  65;  Fife  "•Denver  v.  Dean,  10  Colo.  376,  16 

V.  Oshkoeh,  89  Wis.  640,  62  N.  W.  Pac.  30;  Osborne  v.  Detroit,  32  Fed. 

541;  TrapneU  v.  Red  Oak,  76  Iowa,  36  [defect  in  front  of  police  station]. 

744,   39   N.   W.   884;    Owen   v.    Ft  "There  can  be  no  occasion  to  notify 

Bodge,  98  Iowa,  281,  67  N.  W.  281).  defendants     of     their     own     acts" 

See  Aurora  ▼.  Hellman,  90  III.  61.  (Brooks  t.  Somerville,  106  Mass.  271; 

To  the  contrary,  Jordan  v.  Peckham  Monies  v.  Lynn,  119  Id.  273;  Whit- 

[R,  I.],  31  Atl.  305;  Vanderslice  v.  ney  v.  Lowell,  151  Id.  212,  24  N.  E. 

Philadelphia,  103  Pa.  St.   102;   Mo-  47).   8.  P.,  Erie  v.  Schwingle,  22  Pa. 

Bermott  ▼.  Kingston,  19  Hun,  198;  St  384;  Crawfordsville  v.  Bond,  96 

Bush  ▼.  Geneva,  3  Thomp.  &  C.  400;  Ind.  236;  Fort  Wayne  t.  Coombs,  107 

see  Donaldson  v.  Boston,   16  Gray,  Id.  75,  7  N.  E.  743 ;  Michigan  City  v. 

508).  Boeckling,  122  Ind.  39,  23  N.  E.  518; 

•"  Weed  V.  Ballston  Spa.,  76  N.  Y.  Jefferson  v.  Chapman,  127  111.  438, 

320;  Whipple  v.  Fair  Haven   (Vt),  20  N.  E.  33;  Mansfield  v.  Moore,  124 

21  Atl.  533;  Sorento  v.  Johnson,  62  lU.  132,  16  N.  E  246;  Noble  v.  Rich- 

ni.  App.  659.  mond,  31  Gratt  271 ;  Poole  v.  Jack- 

"•  Morgan  v.  Fremont  county,  92  son,  93  Tenn.  62,  23  S.  W.  57 ;  Hughes 

la,  644,  61  N.  W  231  [each  member  v.  Fond  du  Lac,  73  Wis.  380,  41  N.  W. 

being  under  duty  to  report  defective  407 ;   Moore  v.  Platteville,  78   Wis. 

bridges].  644,  47  N.  W.  1055;  Russell  v.  Col- 

"Hayesv.  West  Bay,  91  Mich.  418,  umbia,  74  Mo.  480;  Stephens  v. 
51  N.  W.  1067 ;  Toledo  R.  Co.  v.  Macon,  83  Id.  345 ;  Haniford  v.  Kan- 
Sweeney,  8  Ohio  C.  C.  298.  sas  City,  103  Id.  172,  15  S.  W.  753 ; 

•"Shook  v.  Cohoes,  108  N.  Y.  648,  Barr  v.  Kansas  City,  105  Id.  550,  16 

15  N.  E.  531 ;  Bly  v.  Whitehall,  120  S.  W.  483;  Lincoln  v.  Calvert,  31  Neb. 

N.  Y.  506,  24  N.  E.  943;  Michels  v.  305,    58    N.    W.    115;    Houston    v. 

Syracuse,    92    Hun,    365,    36  :N.    /.  Isaacks,  68  Tex.  116,  3  S.  W.  693; 

Supp.  507;  Bradford  v.  Anniston,  92  Klein  v.  Dallas,  71  Tex.  280,  8  S.  W. 

Ala,  349,  8  So.  683  [street  overseer] ;  90;  Austin  v.  Ritz,  72  Tex.   391,  9 

Wliitfleld  V.  Meridian,  66  Miss.  570,  S.  W.   884.     See  also  Larsh  v.  Des 
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report  defects,*"  though  he  fails  to  report  the  observed 
defect  which  caused  the  injury.*"  It  is  sufficient  if  the 
one  receiving  the  notice  was  acting  as  street  commis- 
sioner and  admitted  of  record  to  be  such,  though  not  de 
jure  such  officer.*"  But  notice  to  a  subordinate  of  the 
chief  officer  having  charge  of  streets  has  been  held  not 
actual  notice  to  the  city  ^"  though  knowledge  of  an  em- 
ployee sent  to  repair  a  way,  known  to  be  generally  de- 
fective, is  notice.*^*  The  knowledge  of  a  defect  acquired 
by  an  officer  before  his  election  has  been  held  not  imput- 
able to  the  corporation,  on  the  happening  of  an  injury 
from  such  defect,  after  his  election.*^®  Pertinent  entries 
in  books  of  city  departments  and  officers  may  be  admis- 
sible as  evidence  of  notice  of  a  defect,  though  not  to  prove 
the  existence  of  the  def  ect.****     And  an  order  given  to  an 

Moines,  74  la.  512,  38  N.  W.  384;  and  then  shield  itself  from  liability 

Shippy  V.  Au  Sable,  65  Mich.  494,  32  for  accidents   behind   the   fact   that 

K.  W.  741;  Ludlow  v.  Fargo,  3  N.  such  subordinates  failed  to  perceive 

Dak.  486,  57  N.  W.  506;  and  cases  or  to  report  the  dangerous  condition 

cited  under  §  358,  ante.  of  a  certain  sidewalk  (Goodfellow  v. 

"*Rehberg  v.  New  York,  91  N.  Y.  New  Yprk,   100  N.  Y.   15,  2   N.   E. 

137;   Goodfellow  v.  New  York,   100  462);  s.  P.,  New  York  v.  Furze,  3 

Id.  15,  2  N.  E.  462;  Hawley  v.  Glov-  Hill,  612,  618;  Martin  v.  Brooklyn, 

ersville,  4  N.  Y.  App.  Div.  343^  38  1  Id.  545;  Chicago  v.  Major,  18  111. 

N.  Y.  Supp.  647;  Columbus  v.  Ogle-  349;  Clark  v.  Epworth,  66  la,   462. 

tree,  96  Ga.  177,  22  S.  E.  709 ;  Looney  See  Anne  Arundel  county  v.  Duval, 

V.  Joliet,  49  111.  App.  621;  Lappread  54  Md.  350;   Tioe  v.  Bay  City,   84 

V.  Detroit,  95  Mich.  255.    A  patrol-  Mich.  461,  47  N.  W.  1062;  Moore  v. 

man  had  observed  the  icy  condition  Richmond,  85  Va.  538,  8  S.  E.  387; 

of  the  sidewalk  for  eight  consecutive  Stephani  v.  Manitowoc,  89  Wis.  467, 

days  prior  to  the  accident,  and  had  62  N.  W.  176. 

reported  the  condition  of  the  street  "^McSherry  v.   Canandaigua,    129 

to  the  inspector  at  the  station-house,  N.  Y.  612,  29  N.  K  821.     See   Bul- 

the  custom   being   for   such    reports  lock  v.  Durham^  64  Hun,  380, 19  N.  Y. 

to  be  forwarded  to  headquarters,  and  Supp.  635. 

thence    to   the   corporation    counsel.  •"'Sprague  v.  Rocheeterv  88  Hun, 

Held,  notice  to  the  corporation  (Two-  613,  34  N.  Y.  Supp.  1126. 

good  V.  New  York,   102  N.  Y    216,  "Smith  v.   Pella,  86  la.  236,   53 

6  N.  E.  275)  ;  8.  P.,  Carrington  v.  St.  N.  W.  226;  Atlanta  v.  Buchanan,  76 

Louis,  89  Mo.  208,  1  S.  W.  240.  Ga.  685. 

■**  A  city  cannot  instruct  its  subor-  •*  Lohr  v.  Philipsburg,  156  Pa.  St. 

dinates   to   see    whether    any    of    its  246,  27  Atl.  133. 

streets  are  in  a  defective  condition,  "^  Blake  v.  Lowell,  143  Mass.  296, 
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abutting  lot  owner  **^  to  repair  the  sidewalk  in  front  of 
his  premises,  or  to  a  railroad  company  to  repair  street 
crossings,***  is  an  admission  of  notice  of  need  of  repair. 
It  should  be  added,  that  the  doctrine  of  notice  does  not 
apply  to  the  case  of  a  defect  directly  created  by  the  city 
itself;  and  this,  notwithstanding  a  charter  provision  ex- 
empting it  from  liability  except  on  actual  notice.*** 
Much  less  is  the  individual  author  of  an  unauthorized 
obstruction  entitled  to  notice  as  a  condition  of  liability 
therefor.*** 

§  369.  When  notice  will  be  implied.  —  Unless  some 
statute  requires  it,***  actual  notice  is  not  a  necessary  con- 
dition of  corporate  liability  for  the  defect  which  caused 
the  injury.    Under  its  duty  of  active  vigilance,  a  munici- 

9  N.   E.   827.     Resolutions   of  the  177  Mass.  488,  59  N.  E.  79  (1901) ; 

ooimdl  passed   during  the  previous  Kleopfert  v.  City  of  Minneapolis,  93 

two  years  ordering  the  repair  of  a  Minn    118,  100  N.  W.  669   (1904)  ; 

sidewalk    are    admissible    to    show  Hutcheson  v.  Clark,  26  R.  I.  307,  58 

knowledge  of  its  defective  condition,  Atl.  948  (1903)  ;  Torphey  v.  City  of 

when  connected  with  evidence  that  Fall  River,  188  Mass.  310,  74  N.  E. 

the  repairs  were  not  made  (Thomp-  465  (1905) ;  Drake  ▼.  Kansas  City, 

son  V.  Quincy,  83  Mich.  173,  47  N.  W.  190  Mo.  370,  88  S.  W.  689  (1905)  ; 

114).  Achey  v.   Marion,    126   la.   47,    101 

"*  Haskell  v.  Penn  Yan,  6  Laos.  N.  W.  435    (1905);  Evans  v.  Iowa 

43.     But  such  an  order  is  no  evi-  City,   125  la.  202,  100  N.  W.  1112 

dence  of  an  ''express  notice"   (Fee  (1904);    McDonald    v.    Duluth,    93 

V.  Columbus,  168  Pa.  St.  382;  31  Atl.  Minn.  206,  100  N.  W.  1102   (1904)  ; 

1076).    It  is  not,  as  matter  of  law,  Hager  v.  Wharton  Tp.,  200  Pa.  281, 

an  admission  of  notice  of  any  other  49  Atl.  757  (1901) ;  Howard  v.  Sno- 

defect  than   the  one  stated   in   the  homish   County,   38   Wash.    149,   80 

notice,  or  of  one  so  related  to  it  that  Pac.  293  (1905) 

the  existence  of  the  latter,  according  *^  Clifford  v.  Dam,  81  N.  T.  52 ; 

to  the  usual  course  of  affairs,  may  Wells  v.  Sibley,  56  Hun,  644,  mem,, 

be    reasonably    inferred    from    the  9  N.  Y.  Supp.  343;  and  cases  cited 

former  (Shelby  v.  Clagett,  46  Ohio  in  note  291,  §  365,  ante.    Ignorance 

St  549,  22  N.  E.  407).  that  a  coal-hole  in  sidewalk  had  no 

■•Butler  ▼.  Malvern,  91  la.  397,  fastenings,  does  not  excuse  the  per- 

59  N.  W.  50.  son    responsible    for    it    (Irvine    v. 

"Stedman  v.  Rome,  88  Hun,  279,  Wood,  51  N.  Y.  224). 

34  \.  Y.  Supp.  737 ;  Denver  v.  Aaron,  *"  See    McNally    v.    Cohoes,     127 

6  Col.  App.  232,  40  Pac.  587,  and  cases  N.  Y.  360,  27  N.  E.  1043;  Smith  v. 

in  note  324,  «upra;  Pratt  V.  Oohassett,  Rochester,   79   Hun,    174,   29   N.    Y. 
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pal  corporation  is  bound  to  know  the  condition  of  its 
highways,  and  for  practical  purposes,  the  opportunity  of 
knowing  must  stand  for  actual  knowledge.'"  Hence, 
where  observable  defects  in  a  highway  have  existed  for  a 
time  so  long  that  they  ought  to  have  been  observed,  no- 
tice of  them  is  implied,  and  is  imputed  to  those  whose 
duty  it  is  to  repair  them ;  **^  in  other  words,  they  are  pre- 
sumed to  have  notice  of  such  defects  as  they  might  have 
discovered  by  the  exercise   of  reasonable  diligence. 


8S8 


Supp.  530 ;  Hurley  v.  Bowdoinham,  son,  93  Tenn.  62,  23  S.  W.  57 ;  Gal- 

88  Me.  293,  34  Atl.  72 ;  Peacock  ▼.  veston  v.  Smith,  69  Tex.  80,  15  S.  W. 

Dallas,  35  S.  W.  (Tex.)  8.  589;  and  cases  cited  in  next  note. 

•"Want  of  knowledge  may  be  re-  ""Kibele  v.  Philadelphia,   105  Pa, 

garded  as  negligence    (Woodbury  v.  St.  41;  Vandierslice  v.  Philadelphia, 

Owosso,  69  Mich.  479,  37  N.  W.  647 ;  103  Id.  102 ;   Cusick  v.  Norwich,  40 

Central   R.   Co.  v.   State   [Md.],   33  Conn.  375;  Boucher  v.  New  Haven, 

Atl.  265;  and  all  cases  cited  under  Id.  456.    Notice  was  presumed  from 

this  section).  the  existence  of  defect  for  a  ''con- 

"^"They  owe  to  the  public  the  siderable  time,"  in  the  ifollowing 
duty  of  active  vigilance;  and  when  a  cases:  Ten  hours  (Parsons  v.  Man- 
street  or  sidewalk  has  been  out  of  Chester,  67  N.  H.  163,  27  Atl.  88  [pile 
repair  for  any  considerable  length  of  of  dirt  in  much  traveled  street] ) ; 
time,  so  that  by  reasonable  diligence  fot*r  days  (Kunz  v  Troy,  104  N.  T. 
they  could  have  notice  of  the  defect,  344,  10  N.  E.  442  [heavy  counter 
such  notice  may  be  imputed  to  standing  tilted  on  sidewalk] )  ;  five 
them"  ( Pomlrey  V.  Saratoga  Springs,  to  twenty  days  (GriflSn  ▼.  Johnson, 
104  N.  Y.  459,  11  N.  E.  43);  s.  p.,  84  Ga.  279,  10' S.  E.  719  [hole  in 
Turner  v.  Newburgh,  109  N.  Y.  301,  bridge] ;  Naylor  v.  Salt  Lake  City,  9 
16  N.  E.  344;  Weed  v.  Ballston,  76  Utah,  491,  36  Pac  509  [pile  of 
N.  Y.  329 ;  Olson  v.  Worcester,  142  stone  three  to  twelve  days] )  ;  nine 
Mass.  536,  8  N.  E.  441;  Springfield  days  (Fortin  v.  Easthampton,  145 
v.  Doyle,  76  III.  202;  Chicago  v.  Mass.  196,  13  N.  E.  599  [ice  and 
Dalle,  115  III.  386;  Lincoln  v.  Woai-  snow] ;  see  other  ice  and  snow  cases 
ward,  19  Neb.  259,  27  N.  W.  110;  cited  in  note,  11  §  363,  ante);  ten 
Duffy  V.  Dubuque,  63  la.  171;  Case  days  (Grand  Rapids  v.  Wyman,  46 
V.  Waverly,  36  Id.  545;  Indianapolis  Mich.  516  [hole  in  street])  ;  ttoo  or 
v.  Scott,  72  Ind.  196;  Indianapolis  three  weeks  (Pomfrey  v.  Saratoga 
V.  Murphy,  91  Id.  382;  Madison  v.  Springs,  104  N.  Y.  459,  11  N.  E. 
Baker,  103  Id.  41,  2  N.  E.  236;  43  [ice  and  snow];  Foels  v.  Tona- 
Hembling  v.  Grand  Rapids,  99  Mich,  wanda,  75  Hun,  363,  27  N.  Y.  Supp. 
202,  58  N.  W.  310;  Tioe  v.  Bay  113  [hole  in  sidewalk]);  two  weeks 
City,  84  Mich.  461,  47  N.  W.  1062;  (Dempsey  v.  Rome,  94  Ga.  420,  20 
Squires  v.  Chillicothe,  89  Mo.  226,  S.  E.  335  [same[);  tux>  or  three 
1  S.  W.  23;  Birming^ham  v.  Starr  weeks  (Logansport  v.  Justice,  74 
(Ala.),  20  So.  424;   Poole  v.  Jack-  Ind.    378     [bridge]);     three    weeks 
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Such  notice  may  be  imputed  also  where  a  defect,  though 
temporary,  has  been  of  frequent  occurrence  during  a  long 
period,  e.  g.,  where  an  individual  has  habitually  used  an 

(Atlanta  t.  Champe,  66  Gra.  659  eled  path]);  aev&ral  years  (HaJpiiL 
[hole  in  crossing] ) ;  four  weeka  v.  Kansas  City,  76  Mo.  335 ) .  In  the 
(Ronn  V.  Des  Moines,  78  la.  63,  42  following  cases,  held,  notice  from 
X.  W.  582  [broken  sidewalk])  ;  four,  existence  of  defect  was  not  implied: 
nx,  and  eight  weeks  (Evansville  ▼.  Sitoddard  v.  Winchester,  154  Mass. 
Wilter,  86  Ind.  414;  Indianapolis  149,  27  N.  K  1014  [an  hour  before 
V.  Murphy,  91  Id.  382;  Porter  Coun-  accident];  Sikes  v.  Manchester,  59- 
ty  v.  Dombke,  94  Id.  72;  Washing-  la.  65,  12  N.  W.  765  [sleigh  left 
ton  v.  Small,  86  Id.  462 ;  Blooming-  standing  for  ten  or  fifteen  minutes] ; 
ton  V.  Annett,  16  111.  App.  199;  Butler  v.  Oxfordi^  69  Miss.  618,  13 
Smith  V.  Leavenworth,  15  Kans.  So.  626  [horse  frightened  by  articles 
81;  two  months  (Sutton  v.  Sno-  deposited  in  street  an  hour  or  two 
homish,  11  Wash.  St.  24,  39  Pac.  before];  KlaAt  v.  Milwaukee,  53 
273  [excavation];  Robinson  v.  Wil-  Wis.  196  [barrier  up  at  4  p.  m.;  re- 
mington, 8  Houst.  409,  32  Atl.  347) ;  moved  by  stranger;  accident  at  9 
six  months  (West  v.  Eau  Olaire,  89  P.  ic.  same  day] ;  Herrington  v.. 
Wis.  31,  61  N.  W.  313  [hole  in  Phoenix,  41  Hun,  270;  Dotton  v. 
sidewalk] ;  McVee  v.  Watertown,  92  Albion,  55  Mich.  575,  24  N.  W.  786 ; 
Hun,  306,  36  N.  Y.  Supp.  870  Sheel  v.  Appleton,  49  Wis.  125,  5 
[same];  Waud  v.  Polk  County,  88  N.  W.  27  [one  day];  IMttrich  v. 
la.  617,  55  N.  W.  528  [bridge  openly  Detroit,  98  Mich.  245,  57  N.  W.  125 
out  of  repair] ;  Michigan  City  v.  [day  after  thorough  repair  of  side> 
Boeckling,  122  Ind.  39,  23  N.  E.  walk] ;  Muller  v.  Newburgh,  32  Hun,. 
518  [iron  rails  projected  four  inches  24  [snowed  on  Thursday,  then  rained, 
above  surface  of  street] ) ;  several  and  froze ;  plaintiff  fell  on  ice  Sun- 
months  (Lincoln  v.  Smith,  28  Neb.  day] ;  Blakely  v.  Troy,  18  Hun,  167 
762,  45  N.  W.  41;  Schuenke  v.  Pine  [fell  on  ice  1  p.  m.  formed  night  be^ 
River,  84  Wis.  669,  64  N.  W.  1007) ;  fore] ;  Dom  v.  Oyster  Bay,  84  Hun, 
a  year  (Saulsbury  v.  Ithaca,  94  510,  32  N.  Y.  Supp.  341  [five  daya 
N.  Y.  27  [slant  of  sidewalk] ) ;  one  previously  a  snowstorm  commenced, 
year  (Diamond  v.  Brooklyn,  36  N.  Y.  and  continued  until  the  afternoon  of 
Supp.  97  [hole  in  crosswalk] ;  Kirk  the  day  before  the  accident] ;  Chats- 
V.  Homer,  77  Hun,  459,  28  N.  Y,  worth  v.  Ward,  10  111.  App.  75  [two 
Supp.  1009  [same] ;  Burrows  v.  Lake  days] ;  Chicago  v.  McCarthy,  75  111. 
Crystal,  61  Minn.  357>  63  N.  W.  602  [sidewalk  laid  but  seven  days]. 
745;  Alberte  v.  Vernon,  96  Mich.  There  being  no  averments  or  proof 
549,  55  N.  W.  1022  [sidewalk  not  as  to  the  length  of  time  the  exca- 
repaired])  ;  four  years  (Beltz  y.  vation  had  been  opened,  notice  can* 
Yonkers,  74  Hun,  73,  26  N.  Y.  Supp.  not  be  implied  (Fort  Wayne  v.  De- 
106  [hole  in  sidewalk] )  ;  seven  Witt,  47  Ind.  391 ;  Madison  v» 
years  (Lane  v.  Hancock,  67  Hun,  Baker,  103  Id.  41,  2  N.  E.  236)  ; 
623,  22  N.  Y.  Supp.  470)  ;  ten  years  Seward  v.  Wilmington,  2  Marv. 
(Sebert  v.  Alpena,  78  Mich.  165,  (Del.)  189,  42  Atl.  451  (1899); 
43  N.  W.  1098  [stump  close  to  trav-  Bingham  v.  Boston,  161  Mass.  3,  36 
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unguarded  cellar  door  in  the  sidewalk;"*  but,  on  the 
other  hand,  it  is  not  to  be  imputed  where  a  lawful  struc- 
ture has  been  proved  to  be  exceptionally  safe,  during  a 
long  period."^  If  the  corporation  has  notice  (unless  it  is 
too  remote  •*^)  that  the  highway  is  generally  defective,  it 
is  charged  with  notice  of  the  particular  defect  in  ques- 
tion ;  •**  provided  it  is  of  such  a  character  as  to  be  usually 

K  E.  473    (1806)  ;  Munde  v.  Hey,  been  known  to  be  out  of  place  in 

164  Ind.  570,  74  N.  £.  250  (1906)  ;  forty  years,  but  a  stranger  failed  to 

City  of  Louisville  v.  Keher,  117  Ky.  replace  it,  and,  a  few  minutes  after, 

84 1^  25  Ky.  L.  Rep.  2003,  79  S.  W.  plaintiff    fell    in.     Held,    city    not 

270  ( 1904 )  ;  Lorenz  v.  New  Orleans,  liable. 

114  La.  802,  38  So.  666  (1905);  '^Notice  a  year  before  the  injury 
Cutcher  v.  City  of  Detroit,  139  is  not  too  remote  (Brownlee  v.  Al- 
Mich.  186,  102  N.  W.  629  (1906)  ;  exis,  39  111.  App.  135). 
Hunter  v.  Durand,  137  Mich.  63,  100  "*  Plaintiff  need  not  show  that  de- 
N.  W.  191  (1904);  Knight  v.  Kan-  fendant  had  any  knowledge  of  the 
sas  City,  113  Mo.  App.  561,  87  S.  W.  particular  defect  which  caused  the 
1192  (1905);  Hoffert  v.  Town  of  accident,  but  may  recover  on  show- 
West  Turin,  90  N.  Y.  App.  Div.  348,  ing  that  the  sidewalk  had  been  in  a 
85  N.  Y.  Supp.  471,  aff'd,  180  N.  Y.  rotten  and  dangerous  condition,  and 
616,  72  N.  E.  1148  (1905).  that  defendant   knew,   or   ought   to 

""Chapman  v.  Macon,  56  Ga.  666;  have   known  thereof,   and   had   had 

Augusta  V.  Hafers,  61   Id.  48;  Mc-  sufficient  time,  with  reasonable  dili- 

Gaffigan  v.  Boston,   149  Mass.  289,  gence,  to  repair  it   (Fuller  v.  Jack- 

21  N.  E.  371    [cover  of  coal  hole],  son,  92  Mich.  197,  62  N.  W.  1075) ; 

A  manufacturer  was  accustomed  to  s.  p.,  Shaw  v.  Sun  Prairie,  74  Wis. 

deposit  castings  on  sidewalk  in  front  105,  42  N.  W^^  271 ;   Weisenberg  v. 

of  his  place  of  business;   shipments  Appleton,  26  Wis.  56;  Spearbracker 

and    removals    were    frequent,    and  v.  Larrabee,  64  Wis.  573,  25  N.  W. 

there    were    always    some    castings  555;  Aurora  v.  Hellman,  90  111.  61; 

there.     A  passer-by  fell  over  them,  Joliet  v.   Weston,    123  111.   641,   14 

after  dark.     Held,  whether  the  ob-  N.  E.  665 ;  Galesburg  v.  Benedict,  22 

structions  had  been  so  continuous  as  HI.  App.  Ill;  Armstrong  v.  Ackley, 

to  be  unlawful,   and  so  charge  the  71  la.  76,  32  N.  W.  180;  Burrows  ▼. 

city  with   notice,   should  have  been  Lake    Crystal,    61    Minn.    357,    63 

submitted  to  the  jury  (Davis  v.  Cor-  N.    W.    745;    Cliaoey    v.    Fargo,    5 

ry,   154  Pa.  St.  598,  26  Atl.  621).  N.  Dak.  173,  64  N.  W.  932).     The 

See  Mattimore  v.  Erie,  144  Pa.  St.  condition  of  the  sid<ewalk  in  the  vi- 

14,  22  Atl.  817.  cinity  is  admissible  to  show  notice 

"»In    Littlefield  v.    Norwich    (40  (Aryman   v.    Marshalltown,    90    la. 

Conn.  406),  a  removable  iron  grat-  360,    57    N.    W.    867;    Edwards    v. 

ing  over  a  basement  was  so  fitted  Three    Rivers,    102    Mich.     153,    60 

by   slots   into  the   stone   work,  that  N.  W.  454;  Smallwood  v.  Tipton,  1 

it  could  not  be  left  insecure,  except  Mo.  App.  764.     Compare  Tice  v.  Bay 

by  gross  carelessness;   it  had  never  City,  84  Mich.  461,  47  N.  W.  1062). 
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concomitaiit  of  general  disrepair.***  It  is  only  reasonable 
that  notice  of  latent  defects  should  not  be  so  readily  pre- 
sumed from  their  continuance  as  open  and  obvious  de- 
fects.*** If  these  were  so  dangerous  as  to  challenge  im- 
mediate attention,  the  jury  is  justified  in  finding  a  very 
short  continuance  of  such  condition  to  constitute  suflB- 
cient  notice.***  Active  vigilance  is  required  to  detect  de- 
fects from  natural  decay  in  wooden  structures,  like 
bridges,  plank  sidewalks  and  the  Uke,  which  will  neces- 
sarily become  unsafe  from  age,  but  the  most  that  ought 
to  be  required  is  the  use  of  ordinary  diligence  by  making 
tests  and  examinations,  with  reasonable  frequency,  to 
ascertain  whether  they  are  safe  or  not.***    It  has  been 

Notice  of  the  defective  condition  of  102  [overhanging  wall].  See  Rug- 
the  sidewalks  generally  for  one  or  gles  v.  Nevada,  63  la.  185,  18  N.  W. 
two  blodcs  each  way  from  a  street  866;  also  Bradford  v.  Anniston,  92 
crossing,  and  not  as  to  the  particu-  Ala.  349,  8  So.  683  [bridge  approach 
lar  defect  in  that  crossing  which  washed  out  nine  o'clock  a.  m.;  in- 
caused  the  injury,-  is  not  sufficient  jury  at  one  p.  m.;  no  warning 
notice  ( Dundas  v.  Lcmsing,  75  Mich,  posted ;  city  liable] ;  and  cases  cited 
499,  42  N.  W.  1011 )  ;  Gratton  v.  Wil-  in  note  338,  9upra, 
liamston,  116  Mich.  462,  74  N.  W.  »*«Hunt  v.  New  York,  109  N.  Y. 
668  (1898);  Northdruft  v.  Lincoln,  134,  16  N.  E.  320;  Pettingill  v. 
66  Neb.  430,  92  N.  W.  628,  96  N.  W.  Glean,  65  Hun,  624,  20  N.  Y.  Supp. 
163  (1903) ;  Durham  ▼.  Spokane,  27  367;  Sherwood  v.  District  of  Colum- 
Wash.  615,  68  Pac  383  (1902);  bia,  3  Mackey^  276  [wood  cover  of 
Viellesse  v.  Green  Bay,  110  Wis.  well,  with  brick  pavement  over  it; 
160,  85  N.  W.  665;  Sutter  v.  Kansas  not  inspected  for  nine  years] ;  Rapho 
City,  138  Mo.  App.  106,  119  S.  W.  v.  Moore,  68  Pa.  St.  404  [bridge] ; 
1084   (1909).  Howard   County   v.   Legg,    110   Ind. 

»« Shelby  v.  Clagett,  46  Ohio  St.  479,   11   N.  E.   612    [bridge];   Bone- 

643,  22  N.  E.  407.     The  court's  ju-  brake    v.    Huntington    County,    141 

dicious  suggestion,  in  this  case,  of  a  Ind.  62,  40  N.  E.  141   [same] ;  Allen 

qualification  of  the  text  of  our  last  County  v.  Creviston,  133  Ind.  39,  32 

edition,  on  this  point,  is   accepted.  N.  E.  735  [bridge  not  inspected  for 

The  qualification  is  implied  in  other  eight  years] ;    Wheaton   v.    Hadley, 

cases  cited  in  last  note.  131   111.   640,  23  N.  E.   422    [plank 

***  Wakeham  v.  St.  Clair,  91  Mich,  sidewalk  fourteen  years  old] ;  Joliet 

15,  51   N.  W.  696;   and  cases  cited  v.     McCraney,    49     111.     App.     381 

in  note  307  under  §  367,  ante.  [same] ;     Moore    v.     Kenockee,     75 

•**Harriman  v.  Boston,  114  Mass.  Mich.  332,  42  N.  W.  944   [bridge]; 

241 ;  Albrittin  v.  Huntsville,  60  Ala,  Blank  v.  Livonia,  95  Mich.  229,  54 

486    [unfenoed   precipice   at   side  of  N.    W.    877    [bridge] ;    McKeller    v. 

road] ;  Kiley  v.  Kansas  City,  69  Mo.  Monitor,  78  Mich.  485,  44  N.  W.  412 

[Law  of  Neo.    Vol.  I  —  60] 
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held  that  notice  will  not  be  implied  unless  the  defect  was 
so  open  and  noticeable  as  to  attract  the  attention  of 
passers-by/*^  But  travelers  are  not  charged  with  any 
duty  to  search  for  defects  in  a  highway,  as  road  oflScers 
are,  and  the  better  rule,  in  our  judgment,  is  that  knowl- 
edge of  a  defect  may  be  inferred,  notwithstanding  it  may 
have  escaped  the  attention  of  all  travelers,  or  even  of  an 
officer,  frequently  passing  by.  It  is  not  a  question 
whether  all  passers-by  actually  noticed  a  defect,  but 
whether  it  was  noticeable."®  Evidence  of  previous  acci- 
dents, occurring  at  the  same  place,  is  admissible  as  show- 
ing that  the  authorities  had  notice  of  its  dangerous  char- 
acter;"® and  so  is  evidence  as  to  the  condition  of  the 

[stringer  of  bridge].  See  Spaulding  question  whether  all  passengers 
V.  Sherman,  75  Wis.  77,  43  N.  W.  actually  noticed  the  defect,  but 
558.  '*  A  city  is  not  required  to  take  whether  it  was  noticeable  "  ( Rose- 
up  and  examine,  from  time  to  time,  vear  v.  Osceola  Mills,  169  Pa.  St. 
all  its  plankwalks,  when  the  same  555,  32  Atl.  548).  Notice  of  a  de- 
are  apparently  in  good  condition"  feet  in  a  highway  is  notice  of  that 
(Jackson  v.  Pool,  91  Tenn.  450,  19  condition  of  things  which  consti- 
S.  W.  324).  tutes   a  defect,   although   the   town 

"'^Tice  V.  Bay  City,  84  Mioh.  461,  authorities   may   think   it   does   not 

47   N.   W.   1062;   McGrail  v.  Kala-  constitute    a    defect     (Hinckley     ▼. 

mazoo,  94  Mich.  52,  53  N.  W.  955;  Somerset,   145  Mass.  326,   14  N.   E. 

Lohr  V.  Philipsburg,  165  Pa.  St.  109,  166).      In    Weber    v.    Cheston,    76 

30  Atl.  822.    Witnesses  may  testify  Iowa,  16,  39  N.  W.  126,  notice  of  a 

to  having  frequently  passed  over  the  defect  in  a  board  walk  was  implied, 

walk,  and  that,  if  there  had^  been  a  though  the  walk  appeared  to  the  or- 

defect   there,    they   would   have   no-  dinary  observer  to  be  safe, 

ticed  it  (McGrail  v.  Kalamazoo,  94  "•District  of  Columbia  v.  Armea, 

Mich.  52,  53  N.  W.  956).    A  defect  107  U.  S.  519,  2  Sup.  Ct.  840;  Quin- 

discoverable  by  only  one  in  a"  thou-  Ian  v.  Utica,  74  N.  Y.  603;  Avery  v. 

sand,  held  not  notorious  enough  to  Syracuse,  29  Hun,  537;   Darling  v. 

require  a  city  to  take  notice  of  it  Westmoreland,  62  N.  H.  401;  Mar- 

( Burns    v.    Bradford,    137    Pa.    St.  vin  v.  New  Bedford,  158  Mass.  464, 

361,  20  Atl.  997).     See  Broburg  v.  33   N.   E.   605;    Chicago  v.   Powers, 

Des  Moines,  63  la.  523,   19  N.  W.  42   111.    169;    Bloomington   v.    Leg)g, 

340;  Shipley  V.  Bolivar,  42  Mo.  App.  151  111.  9,  37  N.  E.  696;  Alberts  v. 

401.  Vernon,  96  Mich.  549,  56  N.  W.  1022 

■"  "  It  is  the  duty  of  the  city,  and  [eight    months    before] ;    O'Neil    v. 

not  of  *  passers-by,'  to  notice  defects  West    Branch,    81    Mich.    544,    46 

in  streets  and  sidewalks,  and  repair  N.  W.  1023  [injury  by  other  defects 

them "    ( Squires    v.    Chillicothe,    89  in   close   proximity  to  one  in  ques- 

Mo.  226,  1  S.  W.  23).    "It  is  not  a  tion] ;  Moore  v.  Kalamazoo   (Mich.^ 
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street  and  the  absence  of  lights  prior  to  the  accident  as 
tending  to  show  knowledge  of  the  defect,  if  it  was  created 
by  a  third  person,  and  left  unguarded  by  the  city/*'® 
Upon  the  circumstances  of  each  case,  it  is  for  the  jury  to 
determine  whether  the  continuance  of  a  defect  amounted 
to  a  notice  of  its  existence ;  **^  and  in  doing  so  it  should 
consider  that  municipal  authorities  cannot  ordinarily  act 
with  the  promptness  of  individuals. 


852 


§  370.  Who  may  maintain  action.  —  Where  the  obliga- 
tion of  towns  is  limited  by  the  terms  of  the  statutes  im- 
posing it,  to  the  making  of  their  highways  safe  and  con- 
venient for  travelers,  their  horses,  etc.,  towns  are  not 
liable  to  the  owner  of  adjoining  land,  as  such,  for  in- 
juries caused  by  a  defect  in  a  highway ;  *'•  their  only  duty 
being  to  those  who  are  actually  traveling  on  their  high- 

66  N.  W.  1080  [another  hole  in  doee  Ga.  288 ;  Newport  v.  Miller,  93  Ky. 
vieinity] ;  Golden  ▼.  Qinton,  54  Mo.  22,  18  S.  W.  835. 
App.  100;  Grundy  v.  Janesville,  84  •"Turner  v.  Newburgh,  109  N.  Y. 
Wis.  674,  54  N.  W.  1086;  Barrett  301,  16  N.  E.  344;  Kunz  \,  Troy,  104 
V.  Hajmmond,  87  Wis.  664,  68  N.  W.  N.  Y.  344,  10  N.  E.  442.  « Tke 
1053;  Johnson  t.  St.  Paul,  62  Minn,  danger  ia  that  courts  and  juries  may 
364,  54  N.  W.  736 ;  Burrows  v.  Lake  not  sufiSciently  take  into  account,  in 
Crystal,  61  Minn.  357,  63  N.  W.  746 ;  determining  the  question  of  negli- 
Smith  V.  Des  Moines,  84  la.  686,  61  genoe,  the  extent  of  roadways  in  a 
X.  W.  77;  Goshen  v.  England,  119  city,  under  the  supervision  of  the 
Ind.  368,  21  N.  E.  977.  Compare  city  authorities,  the  unavoidable  de- 
Johnson  V.  Manhattan  R.  Co.,  52  lay  often  attending  the  action  of 
Hun,  111,  4  N.  Y.  Supp,  848  (§  60b,  municipal  authorities,  and  financial 
ante;  Wilberding  v.  Dubuque,  111  and  other  embarrassments"  (lb., 
Ia.  484,  82  N.  W.  957  (1900) ;  Smith  per  Andrews,  J.) ;  s.  p..  Roach  v. 
▼.  Seattle,  33  Wash.  481,  74  Pac.  674  Ogdensburg,  91  Hun,  9,  36  N.  Y. 
(1904)  ;  Piper  V.  Spokane,  22  Wajsh.  Supp.  112;  Lambert  ▼.  Pembroke, 
147,  60  Pac.  138  (1900).  66  N.  H.  280,  23  Atl.  81;   Lnue  v. 

"•Pettengill  v.  Yonkers,  116  K  Y.  Madison,  86  Wis.  463,  67  N.  W.  93; 

658,  22  N.  E.  1095;  Poole  v.  Jack-  Saylor  v.  Montesano,  11  Wash.  8t. 

son,  93  Tenn.  62,  23  S.  W.  57.    Com-  328;  39  Pac.  653. 

pare  Weirs  v.  Jones  County,  80  Ht.  ""Ball   v.    Winchester,    32    N.    H. 

351,  45  N.  W.  883.  435.     See    Stinson   v.    Gardiner,    42 

■"Colley  V.  Westbrook,  57  Me.  181;  Me.  248;  Brooks  v.  Boston,  19  Pick. 

Sheel   v.   Appleton,   49   Wis.    125,   6  174;  and  see  Willard  v.  Cambridge, 

N.  W.  27;    Enright  v.  Atlanta,   78  3  Allen,  574;  Peck  v.  Ellsworth,  36 
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way;***  and,  of  course,  if  persons  voluntarily  leave  the 
highway  they  cease  to  be  travelers  upon  it.*"  And  they 
are  not  travelers  upon  a  highway  while  racing  horses 
upon  it,  though  not  at  the  time  at  a  high  rate  of  speed.*^* 
In  Massachusetts  and  Maine,  under  peculiar  statutes,  a 
child  playing  upon  the  street  *"  or  a  person  stopping  by 
the  wayside  to  converse  *'*  is  not  making  such  a  use  of 
the  highway  as  entitles  him  to  complain  of  its  defects.*'* 
In  other  jurisdictions,  not  embarrassed  by  statutory  con- 
struction, the  rule  is  that  the  same  duty  is  owing  to  a  child 
at  play  on  the  street  *•*'  as  to  one  passing  over  it  for  busi- 

Me.  393;  Conway  v.  Jefferson,  46  ""Brown  t.  Skowhegan,  82  Me. 
N.  H.  521 ;  Smith  v.  Dedham,  8  273,  19  All.  399. 
Gush.  522;  Oilman  v.  Looonia,  55  ""  McCarthy  v.  Portland,  67  Me. 
N.  H.  130;  limiting  Ball  v.  Winches-  167;  and  cases  cited  under  §  379, 
ter,  supra.  post;  s.  P.,  Sindlinger  v.  Kansas 
»*Sykes  v.  Pawlet,  43  Vt.  446;  City,  126  Mo.  315,  28  S.  W.  857  [a 
and  cases  supra.  Persons  in  public  foot'ra<;e  by  moonlight], 
parks  or  commons  are  not  "upon"  ""Stinson  v.  Gardiner,  42  Me.  248 
highways,  under  the  Mass.  statute  [railing  gave  way] ;  Tighe  v.  Lowell, 
(Clark  T.  Waltham,  128  Mass.  567;  119  Mass.  472;  Lyons  v.  Brookline, 
Steele  v.  Boston,  128  Id.  583),  nor  Id.  491  [child  sitting  upon  sidewalk, 
are  those  on  a  vessel  passing  through  injured  by  fall  of  curb-stone]  ;  Blod- 
a  draw-bridge  (McDougall  v.  Salem,  gett  v.  Boston,  8  Allen,  237.  The 
110  Id.  21).  One  unloading  a  wagon  fact  that  just  before  the  injury  the 
in  a  street  is  rightfully  there  as  a  child  had  been  playing  on  the  street 
traveler  (Smethurst  v.  Congrega-  did  not  divest  him  of  the  character 
tional  Church,  148  Mass.  261,  19  of  a  traveler  (Graham  v.  Boston,  156 
N.  E.  387).  Where  a  pregnant  Mass.  75,  30  N.  £.  170).  A  child 
woman  was  prematurely  delivered  of  twenty  months  old,  sent  out  for  air 
a  child  by  reason  of  falling  upon  a  and  exercise,  is  protected  by  the 
defective  highway,  the  child,  though  statute  (Bliss  v.  South  Hadley,  145 
living  for  several  minutes,  is  not  a  Mass.  91,  13  N.  E.  354). 
traveler,  for  whose  death  an  action  *"  Stlckney  v.  Salem,  3  Allen,  374. 
will  lie  (Dietrich  ▼.  Northampton.  To  the  contrary,  Langlois  v.  Oohoes, 
138  Mass.  14).  The  mother  had  58  Hun,  226,  11  N.  Y.  Supp.  908. 
already  recovered  for  her  own  in-  '"Railings  on  bridges  are  not  de- 
jury.  Towns  are  not  bound  to  make  signed  for  persons  to  lean  against  or 
their  roads  safe  for  a  horse  escaped  rest  upon,  and  one  using  them  for 
from  adjacent  land  (Richards  v.  En-  such  purposes  takes  the  risk  (Stick- 
field,  13  Gray,  344),  or  from  his  ney  v.  Salem,  3  Allen,  374;  Orcutt 
driver  (Davis  v.  Dudley,  4  Allen,  v.  Kittery  Bridge  Co.,  53  Me.  500). 
557).  Compare  Verrill  V  Minot,  31  ■•McGuire  v.  Spence,  91  N.  Y. 
Me.  299 ;  and  cases  cited  under  §  303 ;  McGarry  v.  Loomis,  63  Id.  104 ; 
346,  ante.  Chicago  v.  Keefe,  114  111.  222;   In- 
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ness  or  pleasure.  A  person  driving  on  a  highway  may 
stop  and  alight,  and,  for  a  reasonable  time,  employ  him- 
self in  acts  unconnected  with  his  journey,  without  losing 
his  rights  as  a  traveler.**^  Mere  loitering,  or  stopping  to 
watch  a  public  spectacle,  is  not  such  a  use  of  the  street 
as  will  prevent  a  recovery.**^  A  policeman  on  his  beat,*** 
a  fireman  running  to  a  fire  '•*  and  a  laborer  working  on 
the  street,****  do  not  assume  any  risks  incident  to  their 
employment,  and  are  entitled,  though  not  technically 
travelers,  to  the  protection  afforded  by  safe  streets.  No 
reasonable  and  proper  use  of  a  highway  will  bar  a  re- 
covery for  defects  therein,***  for  example,  the  moving  of 
a  house,**^  or  driving  an  elephant  •**  along  it.  In  general, 
however,  roads  are  made  and  maintained  for  ordinary 

dianapolis   v.   EmmelinAii»    108  Ind.  minutes  to  look  at  boys] ;  Gulline  v. 

630;  Donoho  v.  Vulcan  Iron  Works  Lowell,  144  Mass.  491;  11  N.  E.  723 

75  Mo.  401 ;  Gibson  t.  Huntington,  [cbild  of  seven  walking  on  the  street 

38  W.  Va.  177,  18  S.  E.  447 ;  Reed  with  his  father  di<t  not  ''  cease  to  be 
V.  Madison,  83  Wis.  171,  63  N.  W.  a  traveler  when  he  stepped  aside  for 
547.  Bridges,  however,  are  not  in-  one  instant  to  clasp  in  play  a  post 
tended  for  playgroundls,  and  need  not  in  the  highway  "] ;  Vamey  v.  Man- 
be  furnished  witli  guards  or  mechan-  cheater,  58  N.  H.  430  [stopping  to 
ical  contrivances  to  keep  children  off  watch  a  procession]. 

the  same  (Gavin  v.  Chicago,  97  ni.  "'^ Kimball    v.    Boston,    83    Masa. 

M) ;   District  of  Columbia  v.   Bos-  417;  Galveston  v.  Hemmis,  72  Tex. 

well,  6  App.  Cases,  402;  Chicago  v.  558;  11  S.  W.  29. 

Keefe,  114  HI.  222,  2  N.  E.  267,  56  •"Palmer  v.  Portsmouth,  43  N.  H. 

Am.  Rep.  860   (1886)  ;  Oawford  v.  266;  Farley  v.  New  York,  162  N.  Y. 

Wilsfm,  etc  Mfg.  Co.,  8  Misc.  48,  28  222,  46  N.  E.  506 ;  Coots  v.  Detroit^ 

N.  Y.  Supp.  614,  ard,  144  N.  Y.  708,  76  Mich.  628,  43  N.  W.  17;  Turner 

39  N.    £.    867    (1894);    Gibson   v.  y.  Indianapolis,  96  Ind.  61. 
Huntington,  38  W.  Va.  177,  18  S.  E.  ••  Rehberg  v.  New  York,  91  N.  Y. 
447,  45  Am.  St.  Rep.  853,  22  L.  R.  A.  137. 

561   (1894)  ;  Busse  v.  Rogers,  infrct.  **Harrigan  v.  Bakersfleld,  79  Vt 

***  Duffy  V.  Dubuque,  63  la.   171,  249,  64  Atl.  1130   (1906);  Busee  ▼. 

18  N.  W.  900  [stopping  to  drink  at  Rogers,  120  Wis.  443,  98  N.  W.  219» 

a  hydrant]  ;  Britton  v.  Cummington,  64  L.  R.  A.  183  (1904). 

107  Mass.  347  [stopping  to  pick  ber-  *"  Graves   v.   Shattuck,   35   N.  H. 

ries  at  roadside] ;   Babson  v.  Rock-  257.     Compare  Dickson  v.  Kewanee 

port,  101  Id.  93  [stopping  to  fill  hole  Electric  Light  Co.,  53  HI.  App.  379 

in  road].  (note  25,  §  361,  ante). 

■"Hunt  V.   Salem,   121   Mass.   294  •" Gregory  v.  Adams,  14  Gray,  242. 

[boy  of  eight,  having  carried  dinner  It  is  a  question  for  the  jury  whether, 

to  his  father,  stopped  four  or  five  from  the  time,  place,  and  other  oir^ 
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travel  in  ordinary  vehicles,  and  are  not  required  to  be 
made  fit  and  convenient,  from  side  to  side,  for  riders  by 
bicycle.*^* 

§  371.  Damage  must  be  special.  —  He,  and  he  only, 
can  maintain  an  action  for  a  defect  in  a  highway,  who 
has  sustained  some  damage  peculiar  to  himself,  his  trade 
or  calling.  If  all  other  persons  using  or  entitled  to  use 
the  highway  suffer  the  same  kind  of  damage,  though  in  a 
less  degree,  and  individual  sufferer  has  no  right  of  ac- 
tion,*^® but  he  has,  on  showing  damage  differing  in  kind 
and  not  merely  in  degree  from  that  others  have  suffered 

cumstanoes^  it  was  reasonably  proper  (1901) ;  Lee  v.  Jones,  181  Mo.  2M, 
to  take  such  an  animal  over  a  high-  79  S.  W.  927  (1903) ;  Pick  v.  Thurs- 
way  (lb.).  ton,  26  R.  L  36,  54  Atl.  600  (1902). 
•"  Sutphen  v.  North  Hempstead,  80  "^  The  leading  case  is  Iveson  v. 
Hun,  409,  30  N.  T.  Supp.  128.  Right  Moore,  1  Ld.  Raym.  486.  The  dam- 
to  use  the  street  (North  Chicago  St.  age  must  be  "something  substan- 
Ry.  Co.  V.  Cossar,  203  111.  608,  68  tially  more  injurious"  to  the  indi- 
K.  £.  88  (1903) ;  Holland  v.  Bartch,  vidual  than  to  other  people  (Rose  t. 
120  Ind.  46,  22  N.  E.  83,  16  Am.  Miles,  4  Maule  &  S.  102).  Incon- 
St.  Rep.  307  (1890);  State  v.  Col-  venienoe,  although  great,  will  not 
lins,  16  R.  I.  371,  17  Atl.  131,  3  L.  suffice  (Oldstein  v.  Firemen's  Bldg. 
H.  A.  314  (1888);  Thompson  v.  Ass'n,  44  La.  Ann.  492,  19  So.  928). 
Dodge,  68  Minn.  565,  60  N.  W.  646,  Erections  in  a  river,  whereby  plain- 
40  Am.  St.  Rep.  6>33,  28  L.  R.  A.  tiff's  docks  were  rendered  inaccessi- 
608  (1895);  subject  to  municipal  ble,  or  less  easy  of  approach,  do  not 
regulations  (Twilley  ▼.  Perkins,  77  authorize  an  action  (Lansing  ▼. 
Md.  252,  26  At..  286,  39  Am.  St.  Rep.  Smith,  8  Cow.  146;  Butler  v.  Kent» 
408,  19  L.  R.  A.  632;  State  ▼.  19  Johns.  223).  A  decrease  of  rental 
Bradford,  78  Minn.  387,  81  N.  W.  value  of  adjacent  property  by  ob- 
202,  47  L.  R.  A.  144  ( 190O) ;  State  struction  of  street,  being  common  to 
V.  Yopp,  97  N.  C.  477,  2  S.  E.  468,  all  property  in  the  neighborhood,  is 
2  Am.  St.  Rep.  305;  not  a  not  a  ground  of  action  (Dougherty 
carriage  ( Richardson  v.  Dansers,  176  y.  Bunting,  1  Sandf .  1 ) ;  s.  p.,  as  to 
Mass.  413,  67  N.  E.  688,  79  Am.  St.  a  consequential  loss  to  business  re- 
Rep.  320,  50  L.  R.  A.  127  ( 1900) ;  suiting  from  non-repair  of  the  way 
law  of  the  road  (Foote  v.  Amer.  Pro-  (Gold  v.  Philadelphia,  115  Pa.  St. 
duct  Co.,  190,  46  Atl.  934,  78  Am.  184,  8  Atl.  386;  Hale  v.  Weston  40 
St.  Rep.  706,  40  L.  R.  A.  764  (1900) ;  W.  Va.  313,  21  S.  E.  742),  and  in- 
North  Chicago  St.  Ry.  Co.  v.  Cossar,  ability  to  get  to  market  by  reason  of 
supra;)  frightening  horses  (Thomp-  obstructions  placed  in  highway 
son  v.  Dodge,  supra;.  Nelson  v.  (Sohn  v.  Cambern,  106  Ind.  302,  6 
Bremen,  22  R.  I.  28(>,  47   Atl.  696  N.  E.  813;  Holman  v.  Townsend,  13 
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from  the  same  cause/^*  As  to  what  damages  will  be  con- 
sidered special,  it  is  now  well  settled  that,  whether  the 
delay  be  caused  by  the  time  consumed  in  going  a  longer 
way,  or  in  removing  the  obstruction,  the  action  will  lie/" 
Where,  by  the  blocking  up  of  a  street  for  an  unreason- 
able time,  customers  are  diverted  from  the  plaintiff's 
shop,  his  loss  of  business  is  a  special  damage. 
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Mete.  297   [total  obstruction  of  way  v.  Groves,  1  Esp.  148);  and  this  rule 

by  snow] ;   Griffin  v.  Sanbomton,  44  was  adopted  in  Kentucky    ( Barr  v. 

N.   H.   246 ;    Willard  v.   Cambridge,  Stevens,  1  Bibb,  293 ) ;  otherwise  now 

3    Allen,    574;    Harvard   College   v.  in  England  (Rose  v.  Miles,  4  Maule 

steams,   15  Gray,  1 ;   Quincy  Canal  &  S.  101 ;  Greasly  v.  Codling,  2  Bing. 

V.  Newcomb,  7  Mete.  276  [non-repair  263 ;  Wiggins  v.  Boddington,  3  Carr. 

of  canal]  ;  Holmes  v.  Corthell,  80  Me.  &  P.  544 )  and,  in  this  country,  it  is 

31,  12  AtL  730  [wall  across  road] ;  held  that  "  the  least  injury  to  an  in- 

Baxter  ▼.   Winooski  Tump.  Co.,  22  divid\ial,  as  an  expense  of  time  or 

Vt.  114;  Marini  v.  Graham,  67  Cal.  money    [in    removing    the    obstruc- 

130;  Houck  v.  Wachter,  34  Md.  265;  tion]    entitles    him    to    an    action" 

Baltimore   v.   Marriott,   9   Id.    160;  (Pierce  v.  Dart,  7  Cow.  600).    Rem- 

PennAylvania  Canal  Co.  v.  Graham,  edy  by  action  not  barred  by  abating 

63  Pa.  St.  296;  Dunsbach  v.  Hollis-  the  nuisance  (lb.) ;  Renwick  v.  Mor- 

ter,  49  Hun,  352,  2  N.  Y.  Supp.  94;  ris,  7  Hill,  576  [dam  obstructed  navi- 

Moore  v.  Wabash,  etc  Canal,  7  Ind.  gation] ;  s.  p.,  Seymour  v.  Cummins, 

462;  Pekin  v.  Brereton,  67  111.  477;  119  Ind.  148,  21  N.  E.  649  [lot-owner 

Clark  V.  Chicago,  etc.  R.  Co.,  70  Wis.  deprived   of   access   to   dwelling   by 

593,  36  N.  W.  326  [railroad  bridge  street  obstruction;  city  liable];  Mil- 

obstmcting    navigation];    Brant    v.  arkey   v.    Foster,    6   Ore.    378    [five 

Plumer,    64   la.   33,    19  K   W.   842  days   delayed  by   an  unlawful  toll- 

[obBtruetion  of  road] ;    Swanson  v.  gate] ;  Brown  v.  Watson,  47  Me.  161 

Mississippi,  etc.  Boom  Co.,  42  Minn,  [trees  felled  across  way] ;  Stetson  v. 

532,  44  N.  W.  986   [obstruction  of  Faxon,    19  Pick.   147;    Savannah  v. 

liTBr];    Central    Branch   R.    Co.   v.  Welson,  49  Ga.  476.     See  Zettel  v. 

Andrews,  41  Kans.  370,  21  Pac  276  West  Bend,  79  Wis.  316,  48  N.  W. 

[railroad  in  street]).  379,  24  Am.  St.  Rep.  715. 

•"  Iveson  V.  Moore,  supra  [highway       •"  Wilkes    v.    Hungerford    Market 

obstruction  preventing  customers'  ac-  Co.,  2  Scott,  446,  2  Bing.  N.  C.  281 ; 

cess  to  colliery];  and  cases  in  next  Maynell   v.    Saltmarsh,    1    Keb.   847 

note.  [plaintiff's  com  was  corrupted  and 

*"It  was  held  in  an  early  English  spoiled,  he  being  unable  to  carry  it 

case  that  being  put  to  the  necessity  away].     But  see   Gold  v.   Philadel- 

of   taking   a   more   circuitous    route  phia,    supra,   and    Hale   v.    Weston, 

was  not  a  special  damage    (Hubert  supra. 
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§  373.  Notice  of  injury  preliminary  to  action.  —  In 

order  to  protect  municipal  corporations  from  unneces- 
sary litigation,"*  it  is  often  provided  by  their  charters, 
or  general  statute,  that  actions  shall  not  be  brought  to 
enforce  claims  against  them  until  the  expiration  of  a  cer- 
tain time  after  the  claims  shall  have  been  presented  to 
their  common  council,  or  to  some  specified  officer.  Such 
provisions  are  valid;  and,  though  some  of  them  apply 
only  to  claims  arising  out  of  contracts,*"  others  are  ap- 
plicable to  claims  for  injuries  suffered  by  defective  high- 
ways. If  such  a  preliminary  demand  be  in  the  nature  of 
a  condition  precedent,  as  it  ordinarily  is,  it  cannot  for 
any  purpose  be  presumed  to  have  been  made;  it  is  es- 
sential not  only  that  it  should  have  been  made,  as  re- 
quired, but  should  be  affirmatively  alleged  and  proved  by 

"*  See  Fiaher  v.  New  York,  67  N.  Y.  Fremont,  70  Neb.  677,  97  N.  W.  830 

73,  76.  ( 1904) ;  Fugere  v.  Cook,  27  R.  I.  134, 

•"Bnisso  V.  Bufffao,  90  N.  Y.  679;  60  Atl.  1067    (1904) ;   Bom  v.  Spo- 

Pomfrey   v.    Saratoga    Springs,    1(V4  kane,   27    Wash.   719,    63    Pao.    386 

N.  Y.  459   [oonatniing  L.   1875,  ch.  (1901);  Forbes  v.  Suffield,  81  Cmin. 

617,  §  2];   Shields  v.  Durham,   118  274,  70  Atl.  1023  (1906);  Walters  t. 

N.  C.  450,  24  S.  E.  794;   Sutton  v.  Ottawa,  240  111.  269,  88  N.  E.  661 

Snohomish,  11  Wash.  St.  24,  30  Pac  (1909) ;  Cole  v.  East  St.  Louis,  147 

273.    The  words  ''claim  or  demand"  111.  App.  234;   Ouimette  v.  Chicago, 

in  a  statute,  required  to  be  presented  148  111.   App.   605 ;    SoUenbarger  v. 

before  action,  apply  to  actions  upon  Lineville,  141  la.  203,  119  N.  W.  618 

contract  only,  and  not  to  those  for  (1900);    Huntington  v.   Calais,   106 

injuries    caused    by    defective    high-  Me.  144,  73  Atl.  829   ( 1900^) ;  Stoli- 

ways     (Sommers    v.    Marshfleld,    90  ker  y.   Boston,   204   Mass.    622.   90 

Wis.  69,  62  N.  W.  937).     See  Van  N.  E.  927  (1910);  Moulter  v.  Grand 

Frachen    v.    Ft.    Howard,    88    Wis.  Rapids,   155  Mich.   166,   118  N.  W. 

670,  60  N.  W.  1062;  Mackie  v.  West  919  (1908) ;  Forsyth  v.  Saginaw,  158 

Bay   City    (Mich.),    64   N.    W.   25;  Mich.  201,  122  N.  W.  623    (1900.); 

Chadron  v.  Glover,  43  Neb.  732,  62  Kandelin  v.  Ely,  110  Minn.  65,  124 

N.  W.  62;  Jones  V.Albany,  161  N.Y.  N.    W.    449    (1910);    McCollum    v. 

223,  46  N.  E.  657.     Schafer  v.  Fond  South  Omaha,  84  Neb.  413,  121  N.  W. 

du  Lac,  90  Wis.  233,  74  N.  W.  810,  438  (1909) ;  Forsyth  v.  Oswego,  191 

41   L.  R.   A.   287    (1898);    Ulbrecht  N.   Y.   441,   84   N.   E.   392    (1908); 

V.  Keokuk,  124  la.  1,  97  N.  W.  1082  Purdy  v.  New  York,  193  N.  Y.  521, 

(1904)  ;  Tattan  v.  Detroit,  128  Mich.  86    N.    E.    660    (1909);    Taylor   v. 

650,    87    N.    W.    894    (1901);    En^  Peck,    29    R.    I.    481,    72    Atl.    645 

Strom  V.  Minneapolis,  78  Minn.  200,  (1909);   Block  v.  Fond  du  Lac,  141 

80  N.  W.   962    (1899);    Schmidt  v.  Wis.  86,  123  N.  W.  654  (1910). 
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plaintiflF.*^*  A  substantial  variance,  in  the  preliminary 
statement,  from  the  material  facts,  e.  g.,  a  wide  dis- 
crepancy as  to  the  time,*"  place""  or  nature*"®  of  the 
injury,  will  invalidate  the  statement.  It  is  not,  however, 
essential  that  the  cause  of  action  should  be  set  forth  in 
the  complaint  in  the  exact  terms  of  the  preliminary 
daim,  and  a  variance  between  them,  as  to  the  amount  of 
damages  claimed,  is  not  material  if  the  facts  are  other- 
wise substantially  the  same.**®    The  notice  must  be  of 

"•  Reining  v.  Buffalo,  102  N.  Y.  308,  33,  84  N.  E.  392  ( 1908)  ;  Cole  v.  East 

6  N.   E.   792;    Foley  v.  New  York,  St.  Louis,  147  111.  App.  234. 

1  N.  Y.  App.  Div.  586,  37  X.  Y.  Supp.  "^  Shaw   v.    Waterbury,   46   Conn. 

465.     See  Howland  v.  Edmonds,  24  263;  Beisiegel  v.  Seymour,  58  Conn. 

N.  Y.  307 ;  Minick  v.  Troy,  83  N.  Y.  43,  19  Atl.  372 ;  Shalley  v.  Danbury, 

514;  Dorsey  v.  Racine,  60  Wis.  292,  etc.  R.  Co.,  64  Conn.  381,  30  Atl. 

18  N.  W.  928;  Benware  v.  Pine  Val-  133. 

ley,   53   Wis.   627,    10   N.   W.    695;  •*■  Cloughessey   v.    Waterbury,    51 

liaddox  V.  Randolph  County,  65  Ga.  Conn.    406;    Rogers    v.    Shirley,    74 

216.     In   Massachusetts,   the  notice  Me.  144 ;  Dalton  v.  Salem,  139  Mass. 

being  a  condition  precedent  to  the  91,  28  N.  E.  676.     A  statement  of 

right   of   action,   cannot   be   waived  the  place  is  sufficient  which  enables 

(Gay  V.  Cambridge,  128  Mass.  387).  the    officers,    with    reasonable    dili- 

8o^  in  Maine  (Haines  v.  Lewiston,  84  gence,  to  find  it  (Carr  ▼.  Ashland,  62 

Me.   18,  24  Atl.  430;   Clark  v.  Tre-  N.  H.  665;  Laird  v.  Otsego,  90  Wis. 

mont,  83  Me.  426,  22  Atl.  378 ) .    So,  25,    62   N.    W.    1042 ;    Owen   v.    Ft. 

in   Iowa    (Starling  v.    Bedford,   94  Dodge,  98  la.  281,  67  N.  W.  281; 

la.   194,   62   N.   W.   674).     In  Ver-  Harder  v.  Minneapolis,  40  Minn.  446> 

moot  auch  notice  is  held  to  be  XID  42  N.  W.  350;  Stedman  v.  Rome,  88 

part  of  the  cause  of  action,  but  per-  Hun,  279,  34  N.  Y.  Supp.  737;  Ooss 

tains  merely  to  the  remedy  and  evi-  v.   Elmira,  86  Hun,  467,  33  N.  Y. 

dence  (Kent  v.  Lincoln,  32  Vt.  691;  Supp.  947).    A  difference  of  sixty -five 

Baboock    v.   Guilford,   47   Id.   619).  feet  between  the  place  of  the  aoci- 

Under  Wisconsin   statute*  held,  the  dent,  as   proved,   and  the   place  as 

dty   was    liable    for    the    nuisance,  stated  in  the  claim  filed,  is  imma- 

without    regard    to    whether    notice  terial  (Masters  v.  Troy,  60  Hun,  486, 

of  the  injury  had  been  given  as  re-  3  N.  Y.  Supp.  450).    So  is  fifteen  or 

qaired    by   its    charter    (Hughes   v.  twenty  feet    (Coffin  v.  Palmer,   162 

Fond  duLac,  73  Wis.  380,  41  N.  W.  Mass.  192,  38  N.  E.  600). 

407).     Kenyon  V.  CJedar  Rapids,  124  •"Willard    v.    Sherburne,    69    Vt. 

la.  196,  9»  K.  W.  692  (1904) ;  Ban-  361,  8  Atl.  736. 

croft  ▼.  San  Diego,  120  Cal.  432,  62  «» Minick  v.  Troy,  83  N.  Y.  514. 

Pac.     712     (1898);     Woodworth    v.  A  notice  which  specifically  describes 

Kalamazoo,  136  Mich.  233,  97  N.  W.  the  location,  but  designates  it  as  a 

714  (1904);  Forsythe  v.  Oswego,  107  bridge,  is  sufficient,  though  the  evi- 

N.  Y.  App.  Div.  187,  96  N.  Y.  Supp.  dence  shows  it  to  be  a  culvert  ( Wall 
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such  form  and  maimer  as  to  indicate  an  intention  to  make 
a  claim  on  account  of  the  injury,  and  not  a  mere  communi- 
cation of  information  of  the  accident.**^  Notice  is  suffi- 
cient, if  it  reaches  the  proper  officer  in  due  time,  though 
not  handed  directly  to  him."* 

§  374.  Defences.  —  It  is  no  defence  to  an  action  for 
injuries  sustained  by  the  non-repair  or  obstruction  of  a 
liighway,  that  it  had  been  in  that  condition  for  a  long 
time,"*  or  that  a  considerable  portion  of  the  roads  within 
the  town  had  similar  imperfections  from  the  same  cause, 

T.  Highland,  72  Wis.  435,  39  N.  W.  Hawley  v.  Saranac,   157    Mich.  70, 

560).     The    rule    is    more   rigid    in  121    N.   W.   303    (1909);    Kandelin 

Massachusetts  (Spooner  v.  Freetown,  v.  Ely,  111  Minn.  55,  124  N.  W.  449 

139  Mass.  235,  29  N.  E.  662).    Bauer  (1910) ;   Snickles  v.  St  Joseph,  139 

V.  Dubuque,   122  la.  60O,  98  N.  W.  Mo.    App.     187,    122    S.    W.     1122 

355  (1904) ;  City  of  OtUwa  t.  Black,  (1900) ;  Carson  v.  Hastings,  81  Neb. 

10    Kans.    App.    439,    61    Pac.    985  681,   116  N.   W.  673    (1908);    Hase 

(1900);    Cowan    v.    Inhabitants    of  v.   Seattle,   51    Wash.    174,   98   Pac. 

Bucksport,  98  Me.  306,  56  Atl.  901  370,  20  L.  R.  A.  (N.  S.)  938  (1909) ; 

(1903);    Judd   V.   New   Britain,   81  Jones  v.  Seattle,  51   Wash.  245,  96 

Conn.    300,    70    Atl.    1028    (1908);  Pac.  743  (1909) ;  Wurster  v.  Seattle, 

Smith  V.  Elbertson,  5  Ga.  App.  286,  51  Wash.  654,  100  Pac.  143   (1909). 

63    S.    E.    48    (1908);    Kennedy   v.  See    also    Berndt    v.    Cudahy,    141 

Savannah     (App.),    68    S.    E.    652  Wash.  457,  124  N.  W.  511    (1910). 

(1910);    Graham   v.    Rockford,   238  ""Harris  v.   Newbury,    128   Mass. 

111.  214,  87  N.  E.  361   (1909).     See  321;   Eenady  v.  Lawrence,   Id.   318. 

Bland  v.   Mobile,    142   Ala.    142,   37  •"Wormwood    v.     Waltham,     144 

So.  843  (1904);  Lyons  v.  St.  Joseph,  Mass.    184.    A  claim   is   sufficiently 

112   Mo.    App.    681,    87    S.   W.   588  presented  to  the  common  council  if 

(1905);     Sollenberger    v.    Lineville,  presented  to  its  clerk    (Murphy   v. 

141  la.  203,  119  N.  W.  618   (1909);  Buffalo,  38  Hun,  49;  Walsh  v.  Buf- 

Jacobs  v!  St.  Joseph,  127  Mo.  App.  falo,  92  Hun,  438,  36  N.  Y.  Supp. 

669,   106  S.   W.   1072    (1908);    Oui-  997;    Paulson   v.    Pelican,    79    Wis. 

niette  v.  Chicago,  242  111.  501,  507,  445,  48  N.  W.  715);  not  so,  if  pre- 

90  N.  E.  300   (1910) ;  Buchmeier  v.  sented  to  a  member  of  it  (Denver  ▼. 

Davenport,   138  la.  623,   116  N.  W.  Saulcey,  5  Colo.  App.  420,  38   Pac. 

695    (1908) ;  Harrison  v.  Albia,  122  1098).     The  notice  must  be  in  writ- 

N.  W.    (la.)    816    (1909):   Spear  v.  ing    (Foley  v.   New  York,   1   N.   Y. 

Westbrook,  104  Me.  496,  72  Atl.  311,  App.  Div.  586,  37  N.  Y.  Supp.  465). 

20   L.   R.   A.    (N.   S.)    804    (1909);  •"Dygert    v.    Schenck,    23    Wend. 

Haney  v.  Piekney,  155  Mich.  656,  119  446;    s.  p.,   Driggs  v.   PhiUips,   10« 

N.  W.  1009  (1900) ;  Boughner  v.  Bay  N.  Y.  77,  8  N.  E.  514. 
City,  120  N.  W.  (Mich.)  597  (1909) ; 
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as  the  freezing  and  thawing  of  the  ground,***  or  that  the 
road,  if  repaired,  would  be  of  no  immediate  practical  use 
in  consequence  of  the  destruction  of  a  connecting  bridge 
repairable  by  another.**"  It  is  no  defence  that  there  were 
other  streets  by  wnich  the  person  injured  might  have 
reached  the  point  he  was  aiming  at  when  injured,  if  but 
for  culpable  neglect  to  give  notice  and  warning,  by  clos- 
ing the  street,  or  in  some  other  way,  the  injury  would  not 
have  occurred.***  The  want  of  funds,  and  of  power  to 
raise  money,  or  to  enforce  contributions  of  labor,**^  or  to 
assess  the  expense  of  repair  upon  abutters,***  is  a  good 
defence  to  a  charge  of  negligence  for  non-repair;  pro- 
vided it  is  shown  that  all  the  funds  applicable  to  such  use, 
and  all  means  of  raising  more,  have  been  exhausted.**' 

"*  Tripp  T.   Lyman,   37   Me.   SUfO.  pairs  were  not  immediately   neoes- 

Defendant  caxmot  show  that  the  road  sary,    is    not    excused,    though    ex- 

in   question  was   in  the   same   con-  pressed  in  a  written  resolution,  how- 

ditl<Mi   as   any   other   road    of   that  ever     formally     or     even     honestly 

kind     (McLaughlin   y.   Philadelphia  adopted     (Hover    v.    Barkhoof,    44 

Traction    Co.    [Pa.],   34   Atl.    863).  N.  Y.   113;    Fitzgerald  v.  Bingham- 

Compare  Jessup  v.  Osceola  County,  ton,  40  Hun,  332). 

92  la.   178,  60  N.  W.  486;    Shelhy  •"Erie   v.    Schwingle,   22   Pa.   St. 

County   V.   Blair,   8   Ind.   App.   574.  384;  Stuart  v.  Havens,  17  Neh.  211, 

The  number  of  miles  of  sidewalk  in  22  N.  W.  419;  Weathered  v.  Bray,  7 

the  city  cannot  be  considered  on  the  Tnd.  706.    Compare  Cock  y.  Atlanta, 

questicm  whether  the  walk  in  ques-  04  Ga.  613,  19  S.  £.  087. 

tion  was  safe  (WichiU  y.  Coggshall,  ""Whitfield  y.  Meridian,  66  Miss. 

3  Kans.  App.  540,  43  Pac.  842 ;  Barr  570,  6  So.  244. 

▼.  Kansas  City,  106  Mo.  660,  16  S.  W.  ""New  Albany  v.  McCuUodi,  127 

483;  Voyt  y.  Grinnell,  123  la.  332,  Ind.  500^  26  N.  E.  1074;  Lombar  y. 

98  N.  W.  782  (1904) ;  Kolb  y.  Mayor,  East  Tawas,  86  Mich.  14,  48  N.  W. 

etc.  of  Knoxyille,  111  Tenn.  311,  76  947. 

S.  W.  (1903);  Lyon  y.  Grand  Rapids,  "•Hutson  v.  New  York,  9  N.  Y. 
121  Wis.  600,  90  N.  W.  311  (1904) ;  163;  Hines  y.  Lockport,  50  Id.  236; 
Stone  y.  Seattle,  33  Wash.  644,  74  Hyatt  y.  Rondout,  44  Barb.  385; 
Pac.  808  (1904);  Katzenstein  y.  Peach  y.  Utica,  10  Hun,  477;  Wen- 
City  of  Hartford,  80  Conn.  663,  70  dell  y.  Troy,  39  Barb.  320,  338;  Ivory 
Atl.  23  (1908) ;  Witt  y.  Latimer,  y.  Deerpark,  116  N.  Y.  476,  22  N.  E. 
139  Ta.  273,  117  N.  W.  680  (1908).  1080;  Young  y.  Macomb,  11   N.  Y. 

■"Commonwealth    y.    Deerfield,    6  App.  Div.  480,  42  N.  Y.  Supp.  351; 

Allen,  440.     Compare  State  y.  Rye,  Bums  y.  Elba,  32  Wis.  605;  Erie  y. 

35  N.  H.  368.     A  refusal  to  repair,  Schwingle,  22  Pa.  St.  384 ;  Shartle  y. 

on  the  pretence  of  a  belief  that  re-  Minneapolis,  17  Minn.  308;  Winship 
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But  want  of  funds  is  not  available  as  a  defence  to  a 
charge  of  negligence  in  not  erecting  barriers  on  a  danger- 
ous street,  or  not  closing  the  street  altogether,  when 
necessary."® 

§  375.  Contributory  negligence.  —  The  application  to 
actions  for  defective  highways  of  the  rule  as  to  contribu- 
tory negligence  requires  some  further  illustration  than 
that  given  in  the  chapter  on  the  general  subject.*®^  In 
the  first  place,  the  rule  does  not  apply  to  an  action 
against  one  who  unlawfully  created  the  defect  in  the  high- 
way which  caused  the  injury,  such  an  action  being  founded 
on  nuisance,  not  on  negligence.***    It  is,  however,  appU- 

T.  Enfield,  42  N.  H.  197 ;  Baltimore,  that  he  could  see  that  a  toll-gate  was 

etc.  Turnpike   Co.  v.  State,  63  Md.  closed,  will  not  exempt  a   turnpike 

573,    1    Atl.    285;    Birmingham    v.  company  from  liability  for  a  colli- 

Lewis,  02  Ala.  352,  9  So.  243;   Mt.  sion   of   the   coach   with   the   gates, 

Vernon  t.  Brooks,  39  111.  App.  426.  which    it   was    required   by   law   to 

The  want  of  funds  is  a  matter  of  fasten     open     at     night     (DanvUle 

defence,    and   burden  of   proving   it  Tump.  Co.  v.  Stewart,  2  Mete.  [Ky.] 

is  on  defendant    (Weed  v.   Ballston  119).    It  is  a  general  rule  that  the 

Spa.,  76  N.  Y.  329;  Hines  v.  Lock-  law  of  contributory  negligence   haa 

port,  50  Id.  238 ;  Bullock  v.  Durham,  no   place    in   an    action   to   recover 

64  Hun,  380;   Ketzer  v.  Crookston,  damages  for  a  nuisance    (Joyce  on 

59  Minn.  244,  61  N.  W.  21).     Eri-  Law  of  Nuisance,  §  45).    Nor  is  one 

denoe   that   the    road   was   repaired  imder  any  obligation  to  commit  a 

BPveral  days  after  the  accident  is  not  trespass    whereby    he    might    have 

competent    to    prove    possession    of  abated  the  nuisance  or  lessened  the 

funds   at  the   time  of  the   accident  injurious  consequences  thereof  (Mis- 

( Clapper  v.   Waterford,    131   N.   Y.  souri,  etc.  Ry.  Co.  v.  Burt,  27  S.  W. 

382,  30  N.  E.  240).     See  Getty  v.  (Tex.    App.)    W8    (1894).      But   a 

Hamlin,  55  Hun,  603,  8  N.  Y.  Supp.  complainant  is  not  entitled  to  equi- 

190;  Bryant  v.  Randolph,  53  Id.  631,  table  relief  where  the  injury  is  largely 

6  N.  Y.  Supp.  438  [fact  of  repairs  his  own  fault    (Mowdray  v.  Moore, 

day     after     accident,     admissible].  133  Pa.  St.  598,  19  Atl.  626).    And 

§  276a  and  notes.  evidence  of  want  of  ordinary  care  by 

•••Carney    v.    Marseilles,    136    III.  which  the  plaintiffs  might  at  small 

401,  26  N.  E.  491.  cost  have  lessened  the  injurious  con- 

•**  See  §  61  ef  seq,,  ante,  sequences  may  always  be  received  in 

•••Clifford  V.  Dam,  81   N.  Y.  52;  mitigation  of  damages   (Mayor,  etc. 

McGuire  v.  Spence,  91  Id.  308.     See  of  Baltimore  v.  Marriott,  9  Md.  160, 

cases  cited  under   §   64,   ante.     The  66  Am.  Dec.  326).    And  want  of  such 

negligence  of  a  driver  in  not  having  care    by    which    such    consequences 

his  coach-lamps  lighted  at  night,  so  might  have  been  altogether  avoided 
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cable  to  actions  founded  on  statutory,  as  well  as 
common-law,  liability.*"  In  either  case,  the  stand- 
ard of  care  required  of  a  traveler  on  a  highway 
is,  in  general,  simply  such  as  persons  of  common 
prudence  ordinarily  exercise  under  the  same  cir- 
cumstances.*** When  ignorant  of  any  defects  in  the 
way,  he  has  a  right  to  presume,  and  to  act  upon  the 
presumption,    that    a    highway   is    reasonably    safe 
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will  defeat  the  action  (Crommelin  v,  Grschwend  v.   Millvale,   150   Pa.   St. 

Coxe,  30  Ala.  318,  68  Am.  Dec  120).  257,  28  Atl.  139;  Wall  v.  Highland, 

But    aee    Snider    Preaerre    Co.    y.  72  Wis.  435,  39  N.  W.  560;  Duthie 

Beemon,   22   Ky.   L.   Rep.    1527,   60  v.  Washburn,  87  Wis.  231,  58  N.  W. 

S.  W.  849  (1901).  380;    Schonhoff  ▼.   Jackson   R.   Ca, 

"■Fairer   v.   Green,  32  Me.   674;  97  Mo.   151,  10  S.  W.  618;   Auatin 

Merrill    v.    Hampden,    26    Id.    234;  v.  Ritz,  72  Tex.  391,  9  S.  W.  884; 

Oleaaon  v.  Bremen,  50  Id.  222;  Fal-  Ford  v.  Whiteman,  2  Pennw.  (Del.) 

Ion  y.  Boston,  3  Allen,  38;  Lane  y.  355,  45  Atl.   543    (1899);    Chicago, 

Crombie,  12  Pick.  177;  Raymond  y.  etc.  Ry.  Co.  y.  Leachman,  161  Ind. 

Lowell,    6    Cush.     524;     Kelsey    y.  512,  69  N.  £.  253  (1904);  Missouri, 

Glover,  15  Vt  711;  Laney  y.  Chester-  etc  Tel.  Co.  y.  Vandervort>  71  Kan. 

fSeld  County,  29  S.  C.  140,  7  S.  E.  57;  101,  79  Pac  1068  (1906) ;  Cunnings 

Houfe  y.  Fulton,  29  Wis.  296.  ham  y.  Clay  Tp.,  69  Kan.  373,  76 

••Morrill  y.  Peck,  88  N.  Y.  398  Paa   907    (1904);    Doan  y.   Willow 

[walking     on     unguarded     aide     of  Springs,  101  Wis.  112,  76  N.  W.  1104 

bridge  1.      Eyidence     that     plaintiff  (1898). 

knew    nothing    of    the    defect,    and  *•  Jennings   y.    Van   Schaick,    108 

that  the  night  »f  the  accident  was  N.  Y.  530,   15  N.  E.  424;   Beltz  y. 

yery  dark,  is  sufficient  to  show  ab-  Yonkers,  74  Hun,  73,  26  N.  Y,  Supp. 

senoe     of     contributory     negligence  106;  Lutton  y.  Vernon   (Conn.),  23 

(Chisholm  y.  State,  141  N.  Y.  246,  Atl.  1020;  Birmingham  y.  Starr,  112 

30  N.  E.  184).    A  refusal  to  charge  Ala.   98,   20   So.   424;    Centralia  y. 

that  if  the  hole  in  the  sidewalk  might  Baker,  36  III.  App.  46;   (Chicago  y. 

haye  been  seen  and  readily  avoided  Morse,  33  111.  App.  61.     The  degree 

by    ordinary   exercise   of    pkuntiff'B  of  care  and  cauticm  required  of  one 

eyes,  failure  to  avoid  it  was  negli-  passing  oyer  a  dangerous  sidewalk 

genoe,  held  proper  (Minick  y.  Troy,  depends  upon  his  knowledge  or  in- 

83  N.  Y.  514 ) .  A  charge  that  "  plain-  formation  concerning  its  defective  or 

tiff  was  not  required  to  use  all  pos-  unsafe   condition    (Gordon  y.   Rich- 

sible  care  to  avoid  danger"  from  an  mond,  83  Va.  436,  2  S.  E.  727).    A 

excavation,  held  correct  (Erd  v.  St.  traveler,   while  trying  to  avoid   an 

Paul,  22  Minn.  443) ;  8.  P.,  St.  Paul  injury  from  a  known  cause  (a  loco- 

y.  Knby,  8  Minn.  154;  Baltimore  v.  motive  at  a  railroad  crossing),  is  not 

Brannan,  14  Md.  227 ;  Aurora  y.  Pul-  held  to  so  high  a  degree  of  watchful- 

fer,  56  111.  270;  Wood  v.  Bridgeport,  ness,  as  usual,  for  unknown  defects 

143    Pa.    St.     167,    22    Atl.     752;  in  the  highway,  e.  g,,  an  imguarded 
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for  ordinary  travel.*"*  He  is  not  bound  to  have  the 
most  perfect  vision,  nor  to  look  far  ahead  to  avoid 
defects  which  ought  not  to  exist ;  ''^  nor  to  keep  his  eyes 
constantly  on  the  pavement  before  him.'*®    He  need  have 

embankment  (Gillespie  v.  Newburgh,  cases  cited  under  §  370,  ante,     Lem- 

54  N.  Y.  468;   Neal  ▼.  Wilmington,  man  v.   Spokane,   38   Wash.   98,   80 

etc.  Elec.  Co.,  3  Pennw.   (Del.)   467,  Pac.    280    (1906);    Montgomery    v. 

53    Atl.    338     (1902);    AtchiBon    y.  Bradley,   159  Ala.  230,   48   So.   809 

Plunkett,  8  Kans.  App.  306,  55  Pac  (190(9) ;  Anderson  v.  Wilmington,  6 

677    (1898);   Denver  v.  Maurer,  47  Pennw.    485,    70   Atl.    204    (1908); 

Colo.    200,    106    Pac.    875     (1910);  Schelich    y.     Wilmington,     74     Atl. 

Americas  y.  Johnson,  2  6a.  App.  378,  367   (1909) ;  Central  Consumers'  Co. 

58  S.  E.  518    (1907) ;  Belleyiew  y.  y.  Booher,  32  Ky.  L.  Rep.  794,  107 

England,    118    S.    W.    994    (190O);  &  W.   198    (1906);   Rock  y.   Amer. 

Burnside  y.   Smith,   119  S.  W.   744  Constr.  Co.,  120  La.  831,  45  So.  741 

(1909);  McGourty  y.  DeMaroo,  200  (1908);    McO>rmack   y.   Robin,    126 

Mass.    57,    85    N.    E.    891     (1906);  La.   594,   52   So.   779;    Heberling   y. 

W^oodson  y.  Metropolitan  St.  Ry.  Co.,  Warrensburg,  204  Mo.  604,  103  S.  W. 

224  Mo.  685,  123  S.  W.  820  ( 1910) ;  36    ( 1907 ) ;    O'Donnell   y.   Hannibal, 

Combs  y.   Kirksville,    134  Mo.  App.  144  Mo.  App.   155,    128   S.   W.   819 

645,     114     S.     W.     1153      (1906);  ( 1910) ;  Bentley  y.  Rothschild  Bros. 

Lydston  y.   Rockingham  Light,  etc  Elat  Co.,  120  S.  W.  (Mo.  App.)  249 

Co.,   70  Atl.   385    (1908);    Kennedy  (1910) ;  Webb  y.  Heintz,  52  Ore.  444, 

y.  Philadelphia,  220  Pa.  273,  69  Atl.  97   Pac.   753    (1908);    Bills  y.   Salt 

848  (1906);  Holberty.  Philadelphia,  Lake    City,    100    Pac    745    (1910); 

221  Pa.  266,  70  Atl.  746,  20  L.  R.  A.  Portsmouth   y.   Houseman,    109   Va. 

(N.  S.)   201    (1908);   Snee  y.  Gear  534,   65   S.   E.   11    (1909);    Bedford 

Lake  Telep.  Co.,  123  N.  W.   (S.  D.)  City  y.  Sitwell,  110  Va.  206,  299,  65 

729    (1909);    Portsmouth  y.  House-  S.  E.  471    (1900).  . 

man,    109    Va.    554,    66    S.    E.    11  "'Gillespie  y.  Newburgh,  64  N.  Y. 

( 1 90O) ;    Richmond   y.    Schonberger,  168 ;    Thompson    y.    Bridgewater,    7 

68  S.  E.  (Va.)  284  (1910).  ?ick.  188. 

""In  the  following  cases,  plaintiff  "Woods  y.  Boston,  121  Mass.  337. 

was  held   not  engaged   in   ordinary  A   pedestrian   must   use   his    senses 

trayel:   Casey  y.  Maiden,  163  Mass.  and   the  care   and   precaution   com- 

607,   40  N.   E.   849   [a  boy  of  ten  mon  to  persons  of  ordinary  prudence, 

walking    backward    and    looking    in  but  he  is  not  bound,  at  his  peril,  to 

another     direction] ;      Oaughan     y.  discoyer  eyery  defect,  though  it  may 

Philadelphia,    119   Pa.   503,   13  Atl.  be  an  open  one   (Barnes  ▼.  Marcus, 

300   [boy  of  seyen  climbing  up  and  96  Ta.  675>  65  N.  W.  984).    Compare 

sliding  down  awning-post,  fell   into  Gordon  y.  Richmond,  83  Va.  436,  2 

gutter] ;  Clarke  y.  Richmond,  83  Va.  S.  E.  727 ;   Moore  y.  Richmond,  85 

355,  5  S.  E.  369   [child  walking  on  Va.  538,   8  S.   K   387;   Le   Beau  y. 

adjoining   coping,    fell    into   hole   in  Telephone,  etc.  Co.,  109  Mich.  308,  67 

sidewalk] ;  Jackson  v.  Greenville,  72  N.  W.  339  [plaintiflfs  failure  to  look, 

MiR^i.  220,  16  So.  382  [adult  playing  held  negligence  as  matter  of  law]. 
with   dog  on   sidewalk].     See   other 
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only  a  reasonable  assurance  of  safety  before  venturing 
upon  the  highway ;  *®®  and  whether  such  assurance,  under 
the  circumstances,  is  well  founded,  is  a  question  for  the 
jury  to  determine.  The  mere  fact  of  stepping  into  an 
open  excavation  in  a  sidewalk,  in  the  daytime,  is  not  con- 
clusive of  negligence.*®^  A  traveler  is  bound  to  observe 
the  presence  of  lawful  obstructions  "^  and  notorious  de- 
facts ;  ****  and,  if  there  is  anything  about  them  to  apprise 
him  of  danger,  he  must  exercise  greater  care  in  passing 
over  or  by  them,  than  if  they  did  not  exist.*"*  If  there  is 
nothing  to  indicate  that  the  way  is  dangerously  defective, 
he  is  only  bound  to  use  ordinary  care.*^    If  they  were  not 

"•Renwick  v.  N.  Y.  Central  R.  Ca,  v.  Colon  Tp.,  125  Mich.  511,  84  N.  W. 

36  N.  Y.  133.    "A  person  may  walk  1077    ( 1901 ) ;    Jennings   v.    Kansas 

or  drive  in  the  darkness  of  the  night.  City,   105  Mo.  App.  677,  78  S.  W. 

relying  upon  the  belief  that  the  oor-  1041    (1904) ;  Jordan  v.  Kew  York, 

poration    has    performed    its    duty,  165  N.  Y.  657,  aff'g  44  App.  Div.  149, 

and  that  the  street  or  the  walk  is  in  60  N.  Y.  Supp.  696,  59  N.  E.  1124 

a  safe   condition.     He   walks   by   a  (1901);  Sickles  v.  Philadelphia,  200 

faith   justified   by   law,   and   if   his  Pa.    St.    113,   58    Atl.    128    (190i3); 

faith  is  unfounded,   and  he  suffers  Nicholas  v.  Peck,  20  R.  I.  523,  40 

an  injury,  the  party  in  fault  must  Atl.  418,  21  R.  I.  404,  43  Atl.  1038 

respond  in  damages"  (Davenport  t.  (1898);    City   of   Charlottesville   v. 

Ruckman,  37  N.  Y.  568).  Failes,    103   Va.    53,   48   S.   E.   511 

••Chicago  v.  Babcock,  143  111.  358,  (1904) ;    Ryan    v.    Foster,    137    la. 

82  N.  E.  271;  Cantwell  v.  Appleton,  737,   115  N.  W.  595    (1908);   Glas- 

71  Wis.  463,  37  N.  W.  813;  Jennings  glow  v.  Crisp,  33  Ky.  L.  Rep.  766, 

V.  Van  Sbheick,  108  N.  Y.  530,  15  111  S.  W.  279   (1907);  Woodson  v. 

N.  E.  424.  Metropolitan   «t.   Ry.   Co.,  224  Mo. 

•»  Nolan  V.   King,   97   N.  Y.   565  685,  123  S.  W.  820   (1910);  Lemer 

[bridge  over  excavation  in  side-  v.  Philadelphia,  221  Pa.  294,  70  Atl. 
walk];    Vicksburg   v.    Hennessy,    54.755  (1908) ;  Bills  v.  Salt  Lake  City, 

Misa.   391;    Russell   v.   Monroe,    116  109  Pac.  (Utah)  745  (1910). 

N.  C.  7201,  21  S.  E.  550,  45  Am.  St.  *■  Travelers  are  not  required  to  use 

Rep.  823  (1895).  greater  care  and  caution  than  before, 

•"Hill  V.  Seekonk,  119  Mass.  85;  in  crossing  a  street,  opened  to  the 

Lovenguth   v.    Bloomington,    71    III.  public,  soon  after  excavations  have 

238;  Wakeman  V.  St.  Clair,  91  Mich,  been   made   therein,   unless   there   is 

16,  51  N.  W.  696 ;  Bender  v.  Minden,  something  to  apprise  them  of  danger 

124  la.  685,  100  N.  W.  362   (1904) ;  (Tumor  v.  Newburgh,  109  N.  Y.  301, 

Covington   v.    Manwaring,    113    Ky.  16  N.  T,.  344). 

592.  24  Ky.  L.  Rep.  423,  68  S.  W.  •»*  Creed  v.  Hartmann,  29  N.  Y.  591 

625    (1902);    Lane   v.   Lewiston,   91  [walking  over  boards  covering  exca- 

Me.  292,  39  Atl.  999   (1898);  King  vation  in  sidewalk];  Evans  v.  Utica» 
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observed  because  he  was  not  looking,"'  or  was  stepping 
backward,*®*  or  was  running  too  fast  to  notice  any- 
thing,"^ or  allowed  his  attention  to  be  momentarily  di- 
verted,"* or  was  intoxicated,"*  it  is  for  the  jury  to  say 
whether  he  was  guilty  of  contributory  negligence/"  If 
ignorant  of  any  dangerous  obstructions,  he  may  cross  a 
street  at  any  point  that  suits  his  convenience,  without 

69  Id.  166  [walking  on  ice  on  side-  Detroit,  32  Fed.  36  [sidewalk  noto- 

walk] ;  Weston  v.  Troy,  139  Id.  281,  riously  rotten ;  plaintiff  paid  no  at- 

34  N.  £.  780  [same] ;  Bly  y.  White-  tention].    But  in  Stackhouse  v.  Ven- 

hall,   120  N.  Y.  506,  24  N.  £.  943  dig,    166   Pa.   St.   5B2,  31    Atl.   349, 

[walking  at  night  on  sidewalk  oov-  held  that  one  who,  in  the  daytime, 

ered  with  water].     A  person  has  a  stumbled  over  a  partly  open  cellar 

right   to  assume  the   safety  of  the  door  in  the  sidewalk,  not  seen  from 

sidewalk  on  which  he  is  walking  un-  want  of  attention,  was  negligent  as 

til  warned  of  danger;  and  where  the  matter  of  law.    To  same  effect,  Robb 

jury    finds    that    a   person    who    in  v.  Connellsville,  137  Pa.  St.  42,  20 

l)road  day  falls  into  an  open  ooal-hole  Atl.  564;  Barnes  v.  Snowden,  119  Pa. 

unguarded,   is    not    guilty    of    oon-  St.  53,  12  Atl.  804 ;  and  see  Kelly  v. 

tributory  negligence,  such  finding  is  Doody,    116   N.    Y.    S75,    22    N.    E. 

conclusive  (Jennings  v.  Van  Schaidc,  1084  [mere  inattention  may  bar  le- 

108  N.  Y.  630,  15  N.  E.  424) ;  s.  P.,  oovery]. 

Mathews   v.    Cedar    Rapids,    80   la.  *■  Lynch  v.   New  York,   47   Hun, 

459,  45  N.  W.  894   [looking  at  an  524;  Parris  v.  Green  Island,  60  Id. 

attractive  show-window].    The  ques-  680,  mem,;  14  N".  Y.  Supp.  708;  and 

tion  of  plaintiff's  contributory  negli-  cases  cited  under  §§  93,   110,  anU, 

gence  in  attempting  to  drive  along  a  For  cases  in  which  conduct  caused  by 

submerged    road    is    for    the    jury  intoxication   was    held    contributory 

(Jung  V.  Stevens  Point,  74  Wis.  547,  negligence,  in  law,  see  Carpenter  ▼. 

43  N.  W.  513).  Town  of  Rolling,  107  Wis.  659,  83 

*"  Fuller  V.  Hyde  Park,  162  Mass.  N.  W.  953   (1900);  Krause  v.  City 

51,  37  N.  E.  782;  Peetz  v.  St.  Charles  of  Merrill,  115  Wis.  626,  82  N.  W. 

R.  Co.,  42  La.  Ann.  541,  7  So.  688.  231  (1902). 

*"See  Barnes  v.  Snowden,  119  Pa.  *"Mackie  v.  West  Bay  C^ity,   106 

St.  53,  12  Atl.  804.  Mich.  242,  64  N.  W.  25.    See  Byrne 

*"Barr  v.  Kansas  City,   105  Mo.  v.  Syracuse,  79  Hun,  555,  29  N.  Y. 

550,    16   S.   W.   483;    Mc(>>rmick  v.  Supp.   912;    Lyon  v.   Logansport,  9 

Monroe,  2  Mo.  App.  1062.  Tnd.  App.  21 ;  Beardstown  v.  Smith, 

••Dale  V.  Syracuse,  71  Hun,  449,  150  111.  169,  37  N.  E.  211;  Cumisky 

24  N.  Y.   Supp.  968;   West  v.   Eau  v.  Kenosha,  87  Wis.  286,  58  N.  W. 

Claire,  89  Wis.   31,  61   N.  W.  313;  395;   Hazzard  v.  Council  Bluffs,  87 

Simons  v.   Baraboo,  93  Wis.  40,  67  Iowa,    51,    53   N.    W.    1083;    Ely  ▼. 

K.  W.  40   [temporary  forge tfulness  Des  Moines,  86  Iowa,  65,  62  N.  W, 

of  defect];    Barry  v.  Terkildsen,  72  476. 
Cal.   254,    13   Pac.   657;    Osborne  v. 
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imputation  of  negligence/^^  The  blind  and  the  halt  are 
entitled,  like  other  travelers,  to  presume  that  a  highway 
in  constant  use  is  reasonably  safe  for  ordinary  travel,  and 
they  are  not  in  fault  in  neglecting  to  observe  and  avoid 
a  defect  therein  which  is  not  so  plain  and  obvious  as  to  be 
necessarily  observable  by  one  in  the  possession  of  ordi- 
nary faculties,  traveling  at  an  ordinary  pace.*"    Under 

^It  has  been  held  that  a  pedes-  111;  Robbins  v.  Springfield  St.  R. 
trian  is  negligent  who,  without  suffi-  Co.,  165  Mass.  30;  42  N.  £.  334) ; 
cient  reason,  walks  upon  a  street  s.  p.,  Ck>x  v.  Westchester  Tump.  Oo., 
elsewhere  than  on  the  sidewalks  and  33  Barb.  413;  Frost  v.  Waltham,  12 
crosswalks  (OTaughlin  v.  Dubuque,  Allen,  85;  Gilbert  v.  Boston,  139 
42  Iowa,  639).  See  Dubuque,  etc.  Mass.  313,  31  X.  £.  734  [blind  in  one 
Asso.  ▼.  Dubuque,  30  Iowa,  176 ;  Mo-  eye] ;  Higgins  ▼.  Glens  Falls,  57 
Clary  ▼.  Sioux  City,  etc.  R.  Co.,  3  Hun,  694,  11  N.  Y.  Supp.  289  [in- 
Keb.  44;  Houston  t.  Isaacks,  68  Tex.  firm  knee] ;  Franklin  v.  Harter,  127 
116,  3  8.  W.  693.  The  better  rule  is  Ind.  446,  26  N.  E.  882  [blind  man] ; 
that  such  an  act  is  not  at  all  con-  Mt.  Vernon  v.  Brooks,  39  111.  App. 
elusive,  but  it  is  to  be  considered  426  [cripple  on  crutches] ;  Smith  v. 
with  others,  by  the  jury,  in  deter-  Cairo,  48  111.  App.  166  [astigmatism 
mining  the  question  of  contributory  and  rheumatism] ;  Stewart  v.  Nasfa- 
negligenoe  (Gerald  v.  Boston,  108  ville,  66  Tenn.  60,  33  S.  W.  613 
Mass.  580;  Raymond  v.  Lowell,  6  [blind  and  unattended] ;  Sweeney  ▼• 
Cush.  524;  Coombs  ▼.  Purrington,  Butte,  15  Mont.  274,  39  Pac.  286 
42  Me.  332;  Belton  v.  Baxter,  54  [short  sightedness].  A  blind  man's 
N.  Y.  245;  Taylor  ▼.  Mt.  Vernon,  58  habit  of  going  about  alone,  and  his 
Hun,  384,  12  N.  Y.  Supp.  25;  Forker  acquaintance  with  the  locality,  must 
y.  Sandy  Lake,  130  Pa.  St.  123,  18  be  considered  by  the  jury  (Smith  v. 
Atl.  609;  Atlanta  T.  Buchanan,  76  Wildes',  143  Mass.  656,  10  N.  £. 
Ga.  585 ;  Zettler  v.  Atlanta,  66  Id.  446 )  ;  also  the  increased  acuteness, 
195;  Collins  v.  Dodge,  37  Minn.  503,  fidelity  and  power  of  his  other  senses 
35  N.  W.  368;  Crowther  v.  Yonkers,  (Sleeper  v.  Sandown,  62  N.  H.  244)  ; 
60  Hun,  586,  mem,;  15  N.  Y.  Supp.  Village  of  Wilmette  v.  Bradile,  110 
588;  Olathe  v.  Mizee,  48  Kans.  435,  111.  App.  356,  aff'd,  209  111.  621, 
29  Pac.  764).  See  Harrigan  v.  71  N.  E.  41  (1904)  ;  Gamett  v.  Ham- 
Brooklyn,  67  Hun,  85,  22  N.  Y.  Supp.  ilton,  69  Kans.  866,  77  Pac.  583 
99.  (1904);   Oesterreich  v.  City  of  De- 

«•  Davenport  v.  Ruckman,  37  N,  Y.  troit,  137  Mich.  415,  100  N.  W.  693 

568,  afTg  10  Bosw.  20.    A  blind  man  (1904)  ;   Morrison  v.   Syracuse,   175 

walking  on  the  street  is  bound  to  use  N.  Y.  523,  67  N.  £.  1085,  aff'g  53 

ordinary  care   only,   considering  all  App.  Div.  490,  65  X.  Y.  Supp.  939 

circumstances  bearing  on  the  ques-  (1903);  Neal  ▼.  Marion,  126  X.  C; 

tion  as  to  what  care  was  reasonably  412,  35  S.  E.  812,  129  X.  C.  345,  40 

necessary  to  insure  his  safety   (Xeff  S.  E.  116  (1901) ;  Curry  v.  Erie,  209 

▼.  Wellesley,  148  Mass.  487,  20  N.  E.  Pa.  St.  283,  58  Atl.  476  (1903)  ; 
[Law  of  Neo.    Vol.  I  —  61] 


§  376]  HIGHWAYS.  962 

the  principle  stated  in  §  93,  ante,  the  traveler's  negli- 
gence, in  order  to  defeat  his  action,  must  have  proxi- 
mately contributed  to  the  causing  of  his  injury,*^* 

§  376.  Traveler's  knowledge  of  defect.  —  The  rule 
that  a  traveler  on  a  highway  may  presume  that  it  is  safe 
for  travel  does  not  apply  where  he  approaches  an  ob- 
struction with  knowledge  of  its  existence  and  location."* 
The  mere  fact,  however,  that  a  traveler  is  familiar  with 
the  road,  and  knows  of  the  existence  of  a  defect  therein, 
will  not  impose  upon  him  the  duty  to  use  more  than  ordi- 

I>uncaiL  V.  Grand  Rapids,  121  Wis.  carriage  not  in  contact  with  it ;  town 
626,  99  N.  W.  317  (1904)  ;  Denver  liable];  and  cases  cited  under  §§  93^ 
▼.  Mauer,  47  Colo.  209,  106  Pac.  875  94,  ante.  Where  the  defect  which 
(1910)  ;  Van  Cleeff  ▼.  Chicago,  240  caused  the  injury  was  due  to  plain- 
El.  318,  88  N.  E.  815,  130  Am.  St.  tiff's  default  as  a  highway  officer. 
Rep.  275,  23  L.  R.  A.  (N.  S.)  639  he  cannot  recover  of  the  town 
(1909)  ;  Robertson  v.  Waukon,  138  (Wood  v.  Waterville,  4  Mass.  422,  5 
la.  26,  115  N.  W.  482  (1908)  ;  Ice,  Id.  294).  See  Taylor  v.  Constable, 
etc  Co.  V.  Bargholt,  129  Ky.  60,  33  57  Hun,  371,  10  N.  Y.  Supp.  607 
Ky.  L.  Rep.  488,  110  S.  W.  364  [highway  overseer]. 
(1908);  San  Antonio  v.  Wilden-  *"*  Griffin  v.  New  York,  9  N.  Y. 
stein,  49  Tex.  App.  674,  109  S.  W.  456;  Scanlon  v.  Watertown,  14  N.  Y. 
281  (1908);  Murphy  v.  Herold  Co.,  App.  Div.  1,  43  N.  Y.  Supp.  618; 
187  Wis.  600,  119  N.  W.  294  (1909).  Hopkins  v.  Rush  River,  70  Wis. 
*"  O'Bryan  v.  Amsterdam,  74  Hun,  10,  34  N.  W.  909 ;  Mulleny,  Owosso^ 
136,  26  N.  Y.  Supp.  1123  [plaintiff's  100  Mich.  103,  68  N.  W.  663  [driv- 
stumbling  or  tripping,  proximate  ing  over  a  pile  of  sand] ;  Phillips  v. 
cause  of  fall] ;  Roandce  v.  Harrison  Ritchie  County,  31  W.  Va.  477,  7 
(Va.),  19  S.  E.  179  [jumping  over  S.  E.  427  [visible  and  dangerous 
defective  CTX)ssing;  nonsuit];  Sheats  landslide];  Galesburg  v.  Hall,  45  111. 
y.  Rome,  92  Ga.  535,  17  S.  E.  922  App.  290;  and  cases  infra.  A  bridge 
[same].  The  court  cannot  say,  as  known  to  plaintiff  to  have  been  with- 
matter  of  law,  that  one  who,  slip-  out  a  railing  for  two  years,  cannot 
ping  on  an  icy  sidewalk,  fell  upon  a  be  presumed  by  him,  after  an  ab- 
large,  sharp  knife  which  he  was  car-  scenoe  of  several  months,  to  have 
rying  for  use  in  his  trade,  fatally  been  supplied  with  them  in  the 
injurying  him,  was  negligent  in  car-  meantime  (Dale  v.  Webster  County, 
Tying  the  knife  as  he  did  (McGold-  76  la.  370,  41  N.  W.  1).  But  a  trav- 
rick  V.  New  York  Central,  etc.  R.  Co.,  eler  has  a  right  to  presume  that  a 
66  Hun,  629,  20  N.  Y.  Supp.  914).  wagon  obstructing  a  road  in  the  day- 
See  Lund  V.  Tyngsborough,  11  Cush.  time  would  have  been  removed  before 
663  [passenger  leaped  from  carriage  night  (Fox  v.  Sackett,  10  Allen,, 
on  seeing  d&ngerous  defect,  though  535). 


963  HIGHWAYS.  [§  376 

nary  care  in  avoiding  it ;  *"  and  does  not  per  se  establish 
negligence.*"     Such  knowledge  is  a  circumstance,  and. 


4iai 


The  fact  that  plaintiff  knew  of  Corts    v.    District   of    Columbia,    7 

the   dangerous   condition   of   an   icy  Mackey,  277;  Samples  v.  Atlanta,  95 

pavement  did  not  require  him  to  ex-  Ga.  110,  22  S.  E.  135   [dangerously 

ercise  extraordinary  care,  but  only  defective  bridge] ;   Elyton  Land  Co. 

such  care  as  an  ordinarily  prudent  v.  Mingea,  88  Ala.  434,  7  So.  666; 

man  would  have  used  under  the  cir-  Fort  Wayne  v.  Breese,  123  Ind.  581,. 

eumstances    (Koch    v.    Ashland.    88  23  N.  £.  1038;  Poseyville  v.  Lewis, 

Wis.   603,  60  N.  W.  900;  Birming-  126  Ind.  80,  25  N.  £.  593  [sidewalk]  ; 

nam  v.   Starr,   112  Ala.  98,  20  So.  Evansville,  etc.  R.  Co.  v.  Carvener, 

424).     Plaintiff's  knowledge  enjoins  113  Ind.  51,  14  N.  E.  738;  St  Louis 

a  degree  of  care  on  his  part  com-  Bridge  Co.  v.  Miller,  138  Bl.  465,  28 

mensurate    therewith     (Dittrich    v.  N.  E.  1091  [bridge  known  io  be  with- 

Detroit,  08  Mich.  245,  57  N.  W.  125;  out   barriers] ;    Sandwich   v.   Dolan, 

Germaine   v.    Muskegon,    105    Mich.  141  111.  430,  31  N.  £.  416  [dangerous 

213,  63  N.  W.  78;  Bedford  v.  Neal,  sidewalk];     Argus    v.     Sturgis,     86 

143  Ind.  425,  41  N.  E.  1029 ;  Hollo-  Mich.  344,  48  N.  W.   1085 ;   Troxel 

way   V.    Lockport,   54   Him,    153,    7  v.  Vinton,  77  la.  90,  41  N.  W.  580 

N.  Y.  Supp.  363) ;  s.  p.,  Bullock  v.  [sidewalk    out    of    repair    but    not 

New  York,  99  N.  Y.  654  [temporary  dangerous] ;  Larsh  v.  Des  Moines,  74 

aag-stones];  Evans  v.  Utica,  69  Id.  la.   512,    38   N.   W.    384;    Flynn   v. 

166  [icy  sidewalk] ;  Wilson  v.  Syra-  Neosho,  114  Mo.  567,  21  S.  W.  903; 

cuse,  21   Hun,  411;   Reed  v.  North-  DeniscHi  v.  Sanford,  2  Tex.  Civ.  App. 

field,   13  Pick.  94;  Smith  v.  Lowell,  661,  21  S.  W.  784;  Ouverson  v.  Graf- 

6  Allen,  39;  Frost  v.  Waltham,  12  ton,  5  N.  Dak.  281,  65  N.  W.  676; 

Id.  85;   Whitaker  v.  West  Boylston,  Neddo  v.  Ticonderoga,  77  Hun,  524, 

97  31aaB.  273;  Kavanaugh  v.  Janes-  28  N.  Y.  Supp.  887   [slippexy  side- 

ville,  24  Wis.  618;  Smith  v.  St.  Jo-  walk];    and    all    other    cases    cited 

seph,  45  Mo.  449;  Kinsley  t.  Morse,  under  this  section.    Giffen  v.  Lewis- 

40  Kans.  577,  20  Pac.  217;  Langan  ton,  6  Id^  231,  55  Pac.  545   (1899) ; 

T.   Atchison,  35  Kans.  318,   11   Pac.  Streator  v.  Chrisman,  182  Dl.  215,  54 

38    [dangerous  condition  of  street];  N.   E.   997    (1899);    Huntington   v. 

EUis  V.  Peru,  23  111.  App.  35  [danger-  Folk,    154    Ind.    91,    64    N.    £.    759 

ous  sidewalk];  Flora  v.  Naney,  136  (1899)  ;  Lea  v.  Sioux  City,  127  Iowa, 

HL  45,  26  N.  E.  645  [sidewalk].  615,  103  N.  W.  949  (1905)  ;  HolIings> 

«»•  Weed  V.  Ballston  Spa.  76  N.  Y.  wor^h  v.  Fort  Dodge,  125  Iowa,  627, 

329;  Wooley^v.  Grand  St.  R.  Co.,  83  101    N.   W.   455    (1904)  ;    Maysvillo 

Id.  121   [ignorant  of  precise  location  v.   Gudlfoyie,    110  Ky.   670,   23   Ky. 

of    defective   street-railroad    switch,  L.  Rep.  43,  62   S.  W.  493    (1901); 

covered  by  snow] ;    Bond  v.   Smith,  St.  Germain  v.  Fall  River,  177  Mass. 

44    Hun,    219    [unprotected    area];  550,  59   N.   E.  447    (1901);    Belyea 

Mahoney  v.  Metrop<^itan  R.  Co.,  104  v.   Port  Huron,    136   Mich.   504,   99 

Mass.   73;    Lyman  v.  Amherst,    107  N.  W.  740    (1904);  Virgin  v.  Sagi- 

Id.  339;   Lyman  v.  Hampshire,   140  naw,  125  Mich.  499,  84  N.  W.  1075 

Id.  311,  3  N.  E.  211;  Humphreys  V.  (1901);    Lyons    v.    Red    Wing,    76 

Armstrong  County,  56  Pa.  St.  204;  Minn.   20,    78   N.   W.   868    (1899); 
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perhaps,  a  strong  circumstance ;  but'  it  should  be  sub- 
mitted, with  the  other  facts  of  the  case,  to  the  jury,  for 
them  to  determine  whether,  with  such  knowledge,  the 
plaintiff  exercised  ordinary  care  in  proceeding  on  a  way 
known  to  be  dangerous,  or,  in  proceeding,  used  ordinary 
care  to  avoid  injury.*"    If  the  defect  was  of  such  a  char- 

Beauvais  v.  St.  LouiSi  169  Mo.  500,  ing  circumstances  (Lyman  t.  Am- 
69  S.  W.  1043  (1902);  Browne  v.  herst,  107  Mass.  339;  Whitford  v. 
BachuMm,  31  Tex.  App.  430,  72  S.  W.  Southbridge,  119  Id.  564;  Parker  v. 
622  ( 1903)  ;  Dwyer  v.  Salt  Lake  City,  Springfield,  147  Id.  391,  18  N.  E.  70; 
19  Utah,  521,  57  Pac  536  (1899);  Griffin  v.  Auburn,  58  N.  H.  121; 
City  Council  of  Montgomery  v.  Coates  v.  Oanaan,  61  Vt.  131  [snow- 
Comer,  155  Ala.  422,  46  So.  761  drift] ;  Dooley  v.  Meriden,  44  Conn. 
(1908)  ;  Birmingham  v.  Cordon,  62  117  [accumulaticm  of  snow];  Hamp- 
So.  430  (1910)  ;  Wallace  v.  Farming-  son  v.  Taylor,  15  R.  L  83,  8  Atl.  331, 
ton,  231  111.  232,  83  N.  E.  180  (1908);  23  Id.  732;  Pomfrey  v.  Saratoga 
New  Castle  v.  Mullen,  43  Ind.  App.  Springs,  104  N.  Y.  459,  11  N.  E.  43 
280,  87  N.  E.  550  (1909);  Coch-  Niven  v.  Rochester,  76  N.  Y.  619 
ran  v.  Shirley,  43  Ind.  App.  453,  87  Weed  v.  Ballston  Spa,  Id.  329 
N.  E.  993  (1909)  ;  Neeley  v.  Maple-  Kelly  v.  Doody,  116  N.  Y.  575,  22 
ton,  139  Iowa,  582,  117  N.  W.  981  N.  E.  1084;  Taylor  v.  Yonkersp,  105 
(1908)  ;  Scurlockv.  Boone,  142  Iowa,  N.  Y.  202,  11  N.  E.  642;  Merri- 
684,  121  N.  W.  369  (1909)  ;  Belle-  mann  v.  Phillipsburg,  158  Pa.  St  78, 
<riew  V.  England,  118  S.  W.  994  28  Atl.  122 ;  Baltimore  v.  Holmes,  39 
(1909);  Wakefield  v.  Boston  Coal  Md.  243  [ridge  of  stones  on  the  high- 
Co.,  197  Mass.  527,  83  N.  E.  1116  way];  Montgomery  v.  Wright,  72 
(1908);  Winship  v.  Boston,  201  Ala.  411  [washout  in  sidewalk  and 
Mass.  273,  87  N.  E.  600  (1909);  no  walk  on  other  side  of  street]; 
O'Connor  v.  Detroit,  160  Mich.  193,  Phillips  v.  Huntington,  35  W.  Va. 
125  N.  W.  277  (1910)  ;  Birdsong  406,  14  S.  E.  17;  Dempsey  v.  Rome, 
V.  Mendenhall,  52  So.  795  (1910)  ;  94  Ga.  420,  20  S.  E.  335;  Wilson  v. 
Combs  V.  Kirksville,  134  Mo.  App.  Trafalgar,  etc.  Road,  93  Ind.  287; 
645,  114  S.  W.  1153  (1909);  How-  Turnpike  Co.  v.  Jackson,  86  Id.  Ill 
ard  V.  New  Madrid  (App.),  127  [defective  culvert;  no  other  safe 
S.  W.  630  (1910)  ;  March  v.  Phoenix-  way] ;  Albion  v.  Hetrick,  90  Id.  645 
ville,  221  Pa.  St.  64,  70  Atl.  274  [gully  across  road ;  no  other  way] ; 
(1908);  Kennedy  v.  Greenville,  78  Richmond  v.  Mulholland,  116  Ind. 
S.  C.  124,  58  S.  E.  989  (1907)  ;  Snee  173,  18  N.  E.  832;  Columbus  v. 
V.  Clear  Lake  Telep.  Co.,  123  N.  W.  Straasner,  124  Ind.  482,  25  N.  E.  65; 
729  (1911).  Aurora  v.  Dale,  90  111.  46  [hole  in 
**^  Whether  proceeding  on  a  way  sidewalk] ;  Clayton  v.  Brooks,  150 
known  to  be  defective  is  consistent  111.  97,  37  N.  E.  574;  Nichols  v. 
with  reasonable  care  is  generally  for  Minneapolis,  33  Minn.  430 ;  McKenzie 
the  jury,  depending  upon  the  nature  v.  Northfield,  30  Id.  456;  Hart  v. 
of  the  obstruction,  or  insufficiency  Red  Cedar,  63  Wis.  634,  24  N.  W. 
of  the  highway,  and  all  the  surroimd-  410;    En£  v.   St.   Paul,   22   Id.   443 
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acter  that  men  or  ordinary  prudence,  having  knowledge 
of  it,  would  not,  under  ordinary  circumstances,  have  at- 
tempted to  pass  at  their  own  risk,  a  traveler  has  no  right 
to  try  the  experiment  at  the  risk  of  the  public ;  the  risk  is 
his  own.*"    But  if  persons  of  ordinary  prudence  would 

[covered  excavation  in  the  sidewalk] ;  Cowie  v.  Seattle,  22  Wash.  659,  62 
Wright  V.  Kansas  City,  18  Mo.  App.  Pac.  121  (1900)  ;  Salzer  v.  Milwau- 
436  [loose  planks  in  a  sidewalk];  kee,  97  Wis.  471,  73  N.  W.  20 
Perkins  v.  Fond  du  Lac,  34  Wis.  435  (1898) ;  San  Antonio  v.  Wildenstein, 
[sloping  sidewalk  on  a  starlight  49  Tex.  App.  514,  109  S.  W.  231 
night] ;  Cumisky  v.  Kenosha,  87  ( 1908) .  Cunningham  v.  Clay  Tp.,  69 
Wis.  286,  58  N.  W.  395;  Waud  v.  Kans.  373,  76  Pac.  907  (1904),  (that 
Polk  County,  88  Iowa,  617,  55  N.  W.  one  having  knowledge  of  a  defect 
628;  Fulliam  v.  Muscatine,  70  Iowa,  which  one  of  ordinary  prudence  may 
436,  30  N.  W.  861;  Langan  v.  At-  yet  encounter,  that  he  may  be  free 
chison,  35  Kans.  318,  11  Pac.  38;  from  contributory  negligence  it  is 
Emporia  v.  Schmidling,  33  Id.  485,  not  necessary  that  he  should  act 
6  Pac  893 ;  Plattsmouth  v.  Mitchell,  with  more  than  ordinary  care  but 
20  Neb.  228,  20  N.  W.  593;  Orleana  he  must  adapt  his  conduct  to  the 
V.  Pwry,  24  Neb.  831,  40  N.  W.  condition,  using  the  care  of  an  or- 
417;  Omaha  ▼.  Ayer,  32  Neb.  375,  dinarily  prudent  person  in  view  of 
49  N.  W.  445;  Smith  v.  St.  Joseph,  the  known  danger).  Philbrick  v.  In- 
46  Mo.  449.  In  general,  plaintiff's  habitants  of  West  Gardiner,  105  Me. 
knowledge  will  raise  a  presumption  164,  73  AtL  1002  (1909),  (the  doc- 
of  negligence  on  his  part  so  as  to  trine  of  aseumed  risk  applies  in 
require  proof  to  negative  the  pre-  actions  against  municipalities  for  in- 
sumption  ( Achtenhagan  v.  Water-  juries  caused  by  defective  high- 
town,  18  Wis.  331;  Folsom  v.  Under-  ways) ;  Shriver  v.  Marion  County 
hill,  36  Vt.  580;  Fox  v.  Glaaten-  Court,  66  W.  Va.  685,  66  S.  £.  1062 
bury,    29    Cbnn.    204;     Wilson    ▼.  (1910). 

Charlestown,    8    Allen,    137).      See  ^  Whittaker  v.  West  Boyleston,  97 

Jacobs  y.  Bangor,  16  Me.  187;  Cor-  Mass.  273  [knowledge  of  obstruction 

nelius  y.  Appleton,  22  Wis.  635 ;  Han-  for  two  years] ;  Casey  v.  Fitchburg, 

Ion  V.  Keokuk,  7  Iowa,  488;  Brown  162  Ma8».  321,  38  N.  £.  499   [open 

V.  Jefferson,  16  Id.  339;  Highlands  y.  unlighted  trench] ;  Norwood*  v.  Som- 

Raine,  23  Colo.    295,    47    Pac.  283  erville,  159  Maas.  105,  33  N.  £.  1108; 

(1897)  ;  Indianapolis  y.  Mitchell,  27  Hubbard  v.  (Concord,  35  N.  H.  52; 

Ind.  App.  589,  61  N.  £.  947  (1910) ;  Fox  y.   Glastenbury,   29   Conn.   204 

Templin  v.  Boone,  127  Iowa,  91,  102  [driving     across     washout     during 

X.W.  789  (1905) ;  Dipper y.Milford,  freshet];    Whalen    v.    Citizens'  Gas 

167  Mass.  555,  46  N.  E.  122  (1897)  ;  Co.,  151  N.  Y.  70,  46  N.  £.  363  [dis- 

Guthrie  y.  Finch,  13  Okla.  496,  75  placed   flagstone];    Haven   v.    Pitts- 

Pac.  288  (1904)  ;  Dallas  v.  Moore,  32  burgh  Bridge  Co.,  151  Pa.  St.  620,  25 

Tex.  App.  230,  74  S.  W.  96   (1903)  ;  Atl.  311   [bridge  notoriously  danger- 

Charlottesville  y.   Stratton's   Admr.,  ous  and  "  danger "  posted] ;   Hill  v. 

102  Va.  95,  45   S.  E.   737    (1903) ;  Tionesta,  146  Pa.  St.  11,  23  Atl.  204; 
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have  believed  it  safe  to  attempt  the  passage  in  the  mode 
adopted  by  the  plaintiff,  he  can  recover.*"     The  rule 

which  precludes  a  recovery  should  especially  hold  in  a 
ease  where,  by  taking  another  side  of  the  road,  the  defect 

Winner  v.  Oakland,  158  Pa.  St.  405,  that  "  if  an  ordinarily  careful  driver 

27  Atl.  1110;  Acker  v.  Andersoir,  20  n-ould  reasonably  infer,  from  tile  fact 

8.  C.  40S;   Laney  v.  Chesterfield,  29  of   water   being   there,    thnt   it    was 

S.  C.   140,  T   S.  E.  66 ;   Conneaut  v.  dangerous  to  go  over,  he  waa  iiegli- 

Naef,  54  Ohio  St.  520,  44  N.  E.  236;  gent,   but   if   there   waa   nothing   to 

Morrison  v.  Shelby  Coanty,  116  Ind-  indicate  that  the  hole  was  dangerous, 

431,   19   N.  E.  316;    Bloomington  v.  then  he  bad  the  rigbt  to  take  chances 

Rogers,   0   Ind.   App.   230,   36   N.   K  of  crossing"  is  correct  (McLaughlin 

439;    Black   v.   Manistee,    107   Mich.  v.    Philadelphia    Traction    Co.,    175 

60,   64   N.   W.   868    [icy   sidewalk];  Fa.   St.   665,   34   Atl.   S63    {hole    in 

Weirs  V.  Jones  County,  86  Iowa,  625,  street   covered   by    water)].      8.    P,, 

53    N.    W.    321     [notice    of    danger  Taylor  v.  Constable,  131  N,  Y,.  597. 

posted,  but  plaintiff  could  not  read  30  N.  E.  63;  Thomas  t.  Western  L~. 

English;   no  recovery];  Galveaton  t.  Tel.  Co.,  100  Mass.  156;  KenworUiy 

Hemmis,  72  Tex.  558,  11  S.  \V.  29;  v.   Ironton,   41   Wie.   647;   Kelley  v. 

Denver    v.    Hubbard,   29    Colo.    529,  Fond  du  Lac,  31  Id.  17B;  Chilton  v. 

69  Pac.  508  (1902)  ;  Colbum  v.  Wil-  Carbondale,  160  Pa.  St.  463,  28  Atl. 

mington,  4  Pennw.  (Del.)  443,  GO  Atl.  833;   Finn  v.  Adrian,  93  Mich.  504, 

605     (1903);    Hoover    v.    Mapleton,  53  N.  W.  814;   Mans  v.  Springfield, 

110  olwa,  571,  81  N.  W.  776  (1800)  ;  101  Mo.  613,  14  S.  W.  630;  Gulf,  etc. 

West    Ky.    Tel,    Co.    v.    Pharis,    25  R,  Co.  v.  Gaaecamp,  69  Tei.  545,  7  S. 

Ky.    L.    Rep.    1838,    78    S.    W.    917  W.  22T.    It  baa,  however,  been  held 

(1004)  ;     Walsh     v.     Central     New  that  where  ooe  with  a  full  knowledge 

York  Tel.  Co.,    176  N.   Y.   163,  68  of  the  exisUnce  of  the  defect,  and 

N.  E.   146   (1903)  ;  Collins  v.  Jones-  without  any  emergency  requiring  it, 

vilie,    107   Wis.   436,   83   N.   W.   695  attempts  to  pass  over  an  excavation. 

(IQOO)  ;  Cochran  v.  Shirley,  43  Ind.  be  aesuffles  the  risk,  irrespective  of 

App.    453,    87    N.    E.    993    (1909);  the   question   of   ccoitributory   negli- 

Belleview   v.    England.    118    S.    W.  gence  (Kent  v.  Southern,  etc.  Tel.  Co., 

(Ky.)   994   (1909)  ;  Farrel]  V.  North  120  Ga.  980,  48  8.  E.  399  (1904) ;  but 

Elba,   112  App.   Div.   144,  97   N.  Y.  such     cases     cannot     be     considered 

Supp.  IIIO;  Bedford  City  v.  Sitwell,  sound    law    unless    in    addition    1o 

110  Va.  298,  65  S.  E,  471    (190O).  knowledge  of  the  defect  the  injun'J 

"Though  one  use  a  street  known  party  is  also  shown  to  have  appreci- 

to  be  defective,  he  is  not  guilty  of  ated   the  danger;   if  he  appreciated 

contributory    negligence    it    he    be-  the  danger  and   voluntarily   encoun- 

lieves,  and  aa  a  reasonably  prudent  tered    it,    ordinarily   the    immediat? 

man  has  the  right  to  believe,  that  he  cause  of  his  injury  must  have  been 

will  pass  in  safety  by  the  exercise  of  a  miscalculation  as  to  his  ability  to 

ordinary   care,    and   uses   such    cnre  cope   with    it   successfully;    in   sueh 

(Nichols  V.   Laurens,   96   Iowa,  388,  case  he  would  not  be  entitled  to  re- 

85  N.  W.  335 ;  Kendall  v  Albia.  T3  cover  —  colenti  non  fit  injuria. 
Iowa,  241,  34  N.  W.  833).    A  charge 
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might  have  been  easily  avoided ;  "®  but  the  mere  fact  that 
the  obstructed  street  was  out  of  the  way  of  the  point  at 

which  a  traveler  was  aiming,  or  that  he  might  have  taken 
a  nearer  way  is  inunaterial.*"     It  is  generally,"*  though 

^  Whether  walking  on  one  part  of  Corlett    v.    Leavenworth,    27    Kans. 

a  sidewalk   rather   than  another   is  673;  James  v.  San  Francisco,  6  Cal. 

negligence  is  for  the  jury    (Lincoln  528. 

V.  Power,  151  U.  S.  436,  14  S.  Ct  *"  Sandwich  v.  Dolan,  133  111.  177, 

387).     Whether  plaintiff  was  bound  24  X.  £.  626.    See  Erie  v.  Schwingle, 

to  go  around  an  obstruction  into  a  22  Pa.  St.  384. 

muddy  street  is  for  the  jury  (Shook  ^  Apple  v.  Marion  Oounty,  127 
V.  O>hoes,  108  N.  Y.  648,  15  N.  E.  Ind.  553,  27  N.  E.  166;  Fowler  v. 
531).  So  is  the  question  whether  Linquist,  138  Ind.  566,  37  N.  E.  133; 
venturing  upon  an  icy  sidewalk  is  Gosport  v.  Evans,  112  Ind.  133,  13 
n^ligoioe,  when  all  danger  could  N.  E.  256  [question  for  jury] ;  Cairn- 
have  been  avoided  by  crossing  to  the  cross  v.  Pewaukee,  86  Wis.  181,  56 
other  side  of  the  street  (Twogood  v.  N.  W.  648  [question  not  to  be  con- 
New  York,  102  N.  Y.  216,  6  N.  E.  sidered] ;  Ball  v.  El  Paao,  5  Tex. 
276;  Todd  v.  Troy,  61  N.  Y.  506;  App.  221,  23  S.  W.  835.  See 
Evans  v.  Utica,  69  Id.  166).  s.  p.,  Gerdes  v.  Christopher  Foundry  Co., 
Whalen  v.  Citizens'  Gas  Co.,  151  N.  124  Mo.  347,  25  S.  W.  557;  Meller  v. 
Y.  71,  45  N.  E.  663;  Bullock  v.  New  Bridgeport,  191  Pa.  St.  562,  43  Atl. 
York,  99  N.  Y.  654,  2  N.  E.  1;  Kling  366  (1898) ;  March  v.  Phcenix,  221 
V.  Buffalo,  72  Hun,  541,  25  N.  Y.  Pa.  St.  64,  70  Atl.  274  (1908) ;  Mc- 
Supp.  445 ;  Hubbard  v.  Concord,  35  Clammy  v.  Spokane,  36  Wash.  339,  78 
N.  H.  52;  Griffin  v.  Auburn,  58  Id.  Pac.  912  (1905)  ;  Harrell  v.  Mayor, 
121;  Wilson  v.  Charleston,  8  Allen,  etc.  of  Macon,  1  Ga.  App.  413,  58  S. 
137;  Packard  v.  New  Bedford,  9  E.  124  (1907);  Jackson  v.  Grlnnell, 
Allen,  200;  Horton  v.  Ipswich,  12.  122  N.  W.  (la.)  911  (1909);  Smith 
Gush.  488;  Congdon  v.  Norwich,  37  v.  Yankton,  23  S.  Dak.  352,  121 
Cbnn,  414;  Forks  v.  King,  84  Pa.  St,  N.  W.  848  (1909)  ;  Larsen  v.  Sedro- 
230;  Erie  v.  Magill,  101  Id.  616;  Wooley,  49  Wash.  134,  94  Pac.  938 
Lynch  v.  Erie,  151  Pa,  St.  380,  26  (1908);  Missouri,  etc.  Tel.  Co.  v. 
Atl.  43;  Schaeffer  v.  Sandusky,  33  Vandervort,  71  Kans.  101,  79  Pac. 
Ohk)  St.  246;  Centralia  v.  Krouse,  1068  (1905)  ;  one  injured  in  the  care- 
64  m.  19;  Lovenguth  v.  Blooming-  ful  use  of  a  known  defective  high- 
ton,  71  Id.  238 ;  Madison  County  v.  way  while  traveling  on  the  most  con- 
Brown,  89  Ind.  48;  Prince  George's  venient  road,  is  not  precluded  from 
County  V.  Burgess,  61  Md.  29 ;  Me-  recovery  because  he  might  have  taken 
ridian  v.  Hyde,  11  So.  (Miss.)  108;  a  less  convenient  road.  See  Corn- 
Welsh  V.  Argyle,  89  Wis.  649,  62  N.  missioners  of  Charles  County  v.  Man- 
W.  517;  Wright  v.  St  Cloud,  54  danyohl,  93  Md.  150,  48  Atl,  1058 
Minn.  94,  55  N.  W.  819;  Parkhill  (1901);  Jennings  v.  Kansas  City, 
V.  Brighton,  61  Iowa,  103,  15  N.  W.  105  Mo.  App.  677,  78  S.  E.  1041 
853;  0)sner  v.  Centerville,  90  Iowa,  (1904),  (one  is  not  bound  to  abaii- 
33,  57  N.  W.  636;  Cohn  v.  Kansas  don  the  use  of  a  highway  open  to 
City,  108  Mo.   387,   18   S.   W.  973;  the    public    because    known    to    be 


§  377]  HIOHWATB.  968 

not  uniformly ,*'•  held  that  taking  a  highway,  in  ordinary 
use  by  the  public,  with  knowledge  of  a  defect  therein,  in- 
stead of  another  route,  is  not  negligence.  A  traveler  is 
not  required  at  all  times  to  have  his  thoughts  fixed  on  a 
defect  in  the  way,  though  having  had  notice  of  it ;  his 
mere  inattention  or  forgetfulness  will  not,  therefore, 
necessarily  preclude  his  recovery.*'*  The  fact,  however, 
that  there  was  no  guard  or  light  at  the  place  will  not 
excuse  his  contributory  negligence.*'" 

§  377.  Care  required  in  traveling  at  night.  —  On  the 

other  hand,  it  is  not,  as  matter  of  law,  neghgence  for  one 
to  travel,  even  in  a  dark  night,  over  a  road  with  which  he 
is  wholly  unacquainted,  and  which  is  without  a  light  or 
guard.*"    In  walking  or  driving  at  night,  however,  the 

out  of  repair,   but  muat  use  care  \.  Eahn  Broe.,  126  la.  fi61,  IDS  X. 

proportioned  to  the  Icnomi  danger].  W.    504     (1906);     Lyon     t.    Grand 

"See    Wellman    v.     Susquehanna  Rapids,  121  Wia.  600,  90  N.  W.  311 

Depot,  167  Pa.  St.  230,  31  Atl.  566;  (1904)  ;   Perkins  v.  Sun»et  Tel.,  etc. 

M^chesney  T.  Unitf,  IS4  Pa.  St.  358,  Od.,    15S    Cal.    712,    103    Pttc.     IfiO 

30  Atl.  263;  Biggs  t.  West  Newton,  (1908)  ;  Lancaster  v.  Walter,  26  Ky. 

164  Pa.  St  341,  30  Atl.  204;  Barnes  L.  Rep.  218,  BO  8.  W.   ISO   (1904). 

V.  Marcus,  96  Iowa,  675,  85  N.  W.  "HesBer   v.   Grafton,   33   W.   Va. 

084;  Fulliam  v.  Muscatine,  70  Iowa,  S48,  11  S.  E.  211;  Vance  v.  Franklin. 

436,  30  N.  W.  861 ;  Cook  v.  Atlanta,  4  Ind.  App.  615,  30  N.  E.  140 ;  Davis 

04  Ga.  613,  19  S.  E.  037.  v,  California  St.  R.  Co.,  105  Cal.  131, 

"*  Mttloy  T.  St.  Paul.  64  Minn,  308,  38  Pac.  647.     See  Horton   v.   Trwn- 

66  N.  W.  94;  Simonda  t.  Baraboo,  93  peter,  63   Kans.   160,   35   Pac.   1106; 

Wis.   40,   67   N.   W.   40 ;    Dundas   v.  Goddard  \.  Mcintosh,  161  Mass.  253, 

Lonaing,   75   Mich.   490,  42   N.    W.  37  N.  E.  169. 

1011 ;  Springfield  v.  Roeemneyer,  62  ***A  traveler  may  awume  that  a 

111.  App.  301 ;  Gibbons  v.  Phsnix,  61  street  on  a  dark  night  is  in  a  pass- 

HuQ,   619,    mem.,    15    N.   Y,   Supp.  able  condition,  and  be  is  not  guilty 

410)  ;     Coppins    t.    Town    of    Jef-  of  contributory  negligence  for  fail- 

ferson,    126    Wis.    578,    105    N,   W.  ing  to  searcb   for  defects    (Robinson 

1078   (1908).   (plaintiff  was  injured  v.  Wilmington,  8  Houst.  409,  32  Atl. 

by  the  wheel  of  his  vehicle  striking  347;   Crowther  t.  Yonkers,   80  Hun, 

an  obstruction  known  to  him ;  it  was  588,    mem.,    15    N.    Y.    Supp.    688). 

a  dark  night;  he  testified  that  he  did  a   p.,   Biy   v.   Whitehall    120   N.   Y. 

not  forget  about  the  obstruction,  but  608,  24  N.  E.  043).    Ordinary  care  is 

had  been  engrossed  in  talking  with  a  all  that  is  required  (Russell  v.  Mon- 

friend  and  thought  he  had  passed  it;  roe.  116  N.  C.  720,  21  S.  E.  550;  Ott 

held  a  question  for  the  jury)  ;  Kaiser  t.  Buffalo,  131   N.  Y.  694,  30  N.  E. 
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exercise  of  ordinary  care  requires  greater  vigilance  than 

in  the  day,**^  particularly  in  a  strange  locality,"*  and  the 
question  of  care  in  such  cases  is  for  the  jury."®    But  it 

67;  Williamfl  v.  Clinton^  28  Conn,  time,  is  proper  (HaU  v.  Manson,  90 
264;  Normal  v.  Gresham,  49  Ml.  Iowa,  586,  58  N.  W.  881).  "  Driv- 
App.  196;  Elgin  v.  Renwick,  86  111.  ing  in  the  dark  without  thinking 
408 ;  Jefferson  v.  Chapman,  127  Id.  of  danger  is  not  ordinary  care " 
438,  20  N.  £.  33;  Owen  v.  Ft.  Dodge,  (Prideaux  v.  Mineral  Point,  43  Wis. 
98  Iowa,  281,  67  N.  W.  281).  Con-  513).  Plaintiff  knew  of  the  exist- 
tributory  negligence  is  not  shown  by  enoe  of  the  pit,  into  which  he  fell 
proof  that,  after  knowing  condition  while  walking  along  at  night,  ab- 
of  street,  plaintiff  traveled  on  it  sorbed  in  thought,  and  not  looking 
after  dark  (Maultby  v.  Leaven-  where  he  was  going.  Held,  contrib- 
worth,  28  Kans.  745;  Rector  v.  utory  negligence  (Walker  v.  Reids- 
Pierce,  3  Thomps.  &  C.  416,  420;  Mil-  ville,  96  N.  C.  382,  2  S.  £.  74) .  s.  P., 
waukee  v.  Davis,  6  Wis.  377  [driv-  Indianapolis  v.  Cook,  99  Ind.  10; 
log  in  violent  storm] ;  Nobleville  McLaury  v.  McGregor,  54  Iowa,  717, 
Gas  Oo.  ▼.  Loehr,  124  Ind.  79,  24  7  N.  W.  91;  Stier  v.  Oskalooea,  41 
N.  E.  579  [running  to  a  fire] ;  Sias  Iowa,  353;  Lauson  v.  Town  of  Fond 
▼.  Reed  City,  103  Mich.  312,  61  du  Lac,  143  Wis.  57,  123  N.  W.  629 
N.  W.  502) ;  and  therefore  could  not  (1909),  (the  driver  of  an  automo- 
eomprehend  the  danger  (McGuinness  bile  who,  on  a  dark  and  rainy  night, 
V.  Worcester,  160  Mass.  272,  35  N.  traveling  over  a  straight  country 
£.  1068).  In  Allegany  Coimty  v.  road  in  a  strange  country,  while 
Broadwater,  69  Md.  533,  16  Atl.  going  at  such  excessive  speed  that  he 
233,  held  proper  to  refuse  to  charge  cannot  stop  within  the  distance  he 
that  plaintiff  could  not  recover  if,  can  see  obstructions  plainly,  is  in- 
knowing  the  condition  of  the  road,  jured  by  running  into  a  ditch,  is 
he  failed  to  carry  a  light.  Compare  guilty  of  contributory  negligence  in 
Daniels  ▼.  Lebanon,  58  N.  H.  284;  law)  ;  Carroll's  Admr.  v.  Louisville, 
Keyes  v.  City  of  Cedar  Falls,  107  117  Ky.  758,  25  Ky.  L.  Rep.  1888, 
lows,  609,  78  N.  W.  227  (1899);  78  S.  W.  1117  (1904). 
Rainey  v.  City  of  Lawrence,  70  Kans.  *"  Cummins  v.  Syracuse,  100  N.  Y. 
618,  79  Pac  116  (1905)  ;  Conner  v.  637,  3  N.  E.  680.  A  stranger  seeing 
Nevada,  188  Mo.  148,  86  S.  W.  256,  people  traveling  on  a  certain  street 
107  Am.  St.  Rep.  314  (1905)  ;  Koko-  at  night  may  assume  that  it  is  rea- 
mo,  etc  Ry.  Co.  v.  Studebaker,  41  sonably  safe  for  that  purpose  (Vieths 
Ind.  App.  11,  83  N.  E.  260  (1908)  ;  v.  Skinner,  47  111.  App.  325).  See 
Central  Consumers  O.  v.  Booher,  32  Parcells  v.  Auburn;  77  Hun,  137, 
Ky.  L.  Rep.  794,  107  S.  W.  198  28  N.  Y.  Supp.  471  [comparative 
(1908) ;  Madisonville  v.  Stewart,  121  stranger]. 

&  W.  (Ky.)   421   (1909).  « Daniels  v.   Lebanon,   58    N.   H. 

•'Splittorfv.  State,  108  N.  Y.  206,  284     [traveling    without    a    light]; 

15  N.  E.  322   [crossing  a  swinging  Hart  v.  Red  Cedar,  63  Wis.  634,  24 

bridge  over  dangerous  stream].     A  N.  W.  410  [plaintiff  mistook  his  lo- 

eharge  that  greater   caution   might  cation] ;  Byrne  v.  Syracuse,  79  Hun, 

be  required  at  night  than  in  the  day-  555,  29  N.  Y.  Supp.  912   [had  not 
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has  been  held  to  be  negligence,  per  se,  for  one,  having 
notice  of  the  dangerous  condition  of  a  road  on  an  em- 
bankment, to  drive  over  it,  at  a  point  where  it  was  so 
dark  that  he  could  not  see  where  he  was  going.**® 

§  378.  Defect  in  traveler's  carriage,  harness  or  horses. 

—  The  traveler  is  not  bound,  before  venturing  on  a  high- 
way, to  see  that  his  carriage  and  harness  are  inperfect 
repair,  and  his  team  perfectly  trained  and  manageable.*'^ 
All  that  can  be  required  of  him  in  this  regard  is  the  exer- 
cise of  ordinary  care  and  prudence.  If  he  did  not  know 
and  was  not  in  fault  for  not  discovering  the  particular 
defect  or  vice  in  his  vehicle  or  team  which  concurred  with 
the  defect  in  the  highway  in  causing  the  injury,  he  is  not 
barred  of  his  remedy  against  the  town."^     On  this  prin- 

l)een  an  street  since  railroad  was  Peekskill,  91  Hun,  324,  36  K.  Y. 
laid;  injured  in  crossing  it].  Plain-  Supp.  10S2.  But  compare  Titus  v. 
tiflf  proceeded  cautiously  because  it  Kew  Scotland,  11  N.  Y.  App.  Div. 
was  slippery;  the  sidewalk  was  in  266,  42  N.  Y.  Supp.  152.  In  Reed  v. 
common  use,  and  another  person  be-  Deerfield,  8  Allen,  522,  held,  not 
sides  was  using  it  at  the  time.  Held,  negligence,  per  se,  for  one  to  drire 
question  for  jury  (Coffin  v.  Palmer,  at  night  ten  miles  an  hour  over  a 
162  Mass.  192,  38  N.  E.  509).  See  road  which-  was  clear  when  he  went 
also  Slee  V.  Lawrence,  162  Mass.  405,  over  it  an  hour  before. 
38  N.  E.  708 ;  Jefferson  v.  Chapman,  *"  "  In  every  case  of  damage  occur- 
127  111.  438,  20  N.  E.  33;  Berg  v.  ring  on  the  highway  we  could  sup- 
Milwaukee,  83  Wis.  599,  53  N.  W.  pose  a  state  of  cir<^umstances  in 
890;  McQuillan  v.  Seattle,  10  Wash,  which  the  injury  would  not  have 
464,  38  Pac.  1119;  Jackson  v.  Buena  occurred.  If  the  team  had  not  been 
Vista,  88  Ga.  466,  14  S.  E.  866.  s.  P.,  too  young  or  restive,  or  too  old,  or 
Totten  V.  Phippa,  52  N.  Y.  354  [en-  too  headstrong,  or  the  harness  had 
tering  premises  after  dark  without  not  been  defective,  or  the  carriage 
a  light,  knowing  of  a  hatchway],  insufficient,  no  loss  would  have  in- 
The  diefense  of  contributory  negli-  tervened.  It  is  against  these  con- 
gence  for  not  lighting  carriage-lamps  stantly  occurring  accidents  that 
at  night  is  not  available  by  a  turn-  towns  are  required  to  guard  in 
pike  company  which  neglected,  as  building  highways"  (per  Redfield, 
required  by  statute,  to  keep  its  gates  J.,  Hunt  v.  Pownal,  9  Vt.  411).  It  is 
fastened  open  at  night  so  that  plain-  not,  as  matter  of  law,  contributory 
tiff  drove  against,  without  seeing  negligence  to  drive  a  blind  horse 
them  (Danville,  etc.  Tump.  Co.  v.  ( Brackenridge  v.  Fitchburg,  145 
Stewart,  2  Mete.   (Ky.)   119).  Mass.  160,  13  N.  E.  457). 

*•*  Perry  v.  Cedar  Falls,  87  Iowa,  *"  Plaintiff  may  recover  if  he  shows 

815,  54  N.  W.  225.    8.  P.,  McNish  v.  that  he  did  not  know  and  had   no 
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<npley  it  is  generally  held  that  the  fact  of  losing  control 
of  a  reasonably  manageable  horse,  without  the  driver's 
fault,  will  not,  as  matter  of  law,  relieve  the  municipality 
from  responsibility  for  a  defect  in  the  highway,  with 

reason  to  suppose  the  existence  of  Me.  46;  Coombs  v.  Topsham,  38  Id. 
the  particular  vice  in  question,  204;  Farrar  v.  Greene,  32  Id.  574' 
whether  in  the  horse  or  the  carriage,  [wagon] ;  Anderson  v.  Bath,  42  Id. 
and  that  he  was  in  no  fault  for  not  346  [harness];  see  Iiake  v.  Milliken, 
knowing  (Winship  v.  Enfield,  42  N.  62  Id.  240).  The  New  Hampshire 
H.  199  [vicious  habits  of  horse  and  interpretation  was  followed  in  Mas- 
defects  in  wagon] ) .  s.  p.,  Clark  v.  sachusetts  in  Palmer  v.  Andover,  2 
Barrington,  41  N.  H.  44  [carriage] ;  Cush.  600,  where  it  was  held  that 
Tucker  v.  Henniker,  Id.  319  [back-  if  the  injury  would  not  have  been 
ing  horse] ;  Tuttle  v.  Farmington,  58  sustained  but  for  a  defect  in  the 
Id.  13;  Allen  v.  Hancock,  16  Id.  230  highway,  the  town  would  be  liable, 
[smooth-shod  horse] ;  Hunt  v.  Pow-  although  the  primary  cause  of  the 
nal,  9  Vt.  411;  Fletcher  v.  Barnet,  injury  was  the  failure  of  some  part 
43  Id.  192  [gig  broke  down,  passing  of  the  carriage,  without  plaintiff's 
depression] ;  Davis  v.  Guilford,  55  fault.  But  this  decision  has  been 
Conn.  351,  11  Atl.  350  [chained  explained  away  and  its  authority 
wheel,  and  wagon  improperly  loaded],  greatly  shaken  by  later  cases  in  the 
"There  cannot  be  a  non-suit  where  same  court  (see  Rowell  v.  Lowell,  7 
the  carriage  is  of  a  kind  in  common  Gray,  100;  Jenks  v.  Wilbraham,  11 
lue  and  not  out  of  repair"  (Ham-  Id.  142;  Davis  v.  Dudley,  4  Allen, 
mond  V.  Mukwa,  40  Wis.  35;  Jen-  557;  Titus  v.  Northbridge,  97  Mass. 
nings  V.  Albion,  90  Wis.  22,  62  N.  W.  265).  In  Murdock  v.  Warwick,  4 
926  [seat  not  anchored  to  the  Gray,  178,  held,  that  a  charge  that 
wagon]).  See  Luedke  v.  Mukwa,  90  plaintiff  might  recover  ''although 
Wis.  57,  62  N.  W.  931.  It  is  for  the  the  action  of  the  horse,  from  some 
jury  to  determine  whether  the  kind  vicious  habit,  occasionally,  operating, 
of  vehicle  used  was  suitable  and  road-  might  have  contributed  to  the  re- 
worthy  (Malloy  V.  Walker,  77  Mich,  suit,"  was  error.  These  Massachu- 
448,  43  N.  W.  1012).  The  statutes  letts  cases  are  not  authority  in  courts 
of  Maine  and  Massachusetts,  though  where  the  question  is  determined  on 
worded  like  those  of  New  Hampshire  oommon-law  principles,  except  in 
and  Vermont,  are  interpreted  so  as  Pennsylvania,  where  they  appear  to 
to  defeat  a  traveler's  action,  if  any  be  esteemed.  Joliet  v.  Shufelt,  144 
defect  in  his  carriage,  horse,  etc..  111.  403,  32  N.  E.  969,  36  Am.  St. 
concurred  in  producing  the  injury.  Rep.  453,  18  L.  R.  A.  750  (189<3); 
without  regard  to  his  knowledge,  Patchen  v.  Town  of  Walton,  17  App. 
actual  or  imputed.  In  Maine,  it  Div.  158,  45  N.  Y.  Supp.  145  (18»7), 
must  be  shown  that  "  the  injury  was  ( one  is  negligent  who  attempts  to 
eniirely  occasioned  through  want  of  drive  a  heavy  wagon  up  a  steep  hill- 
repair,**  and  plaintiff's  not  being  in  side  with  a  harness  having  one  of  its 
fault  for  not  knowing  of  a  concurring  iron  trace  rings  half  worn  through) ; 
defect  in  his  own  carriage,  etc.,  will  Plant  v.  Normanay,  10  Ont.  L.  R.  16^ 
^  save  him    (Moore  v.  Abbot,  32  6  Ont  W.  R.  31. 
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which  the  runaway  horse  eame  in  contact.*"  Otherwise, 
if  the  loss  of  control  was  due  to  some  known  vice  of  the 
horse/"  or  defect  in  the  vehicle  or  harness,  maddening 
the  horse ;  *"  and,  in  some  courts,  the  exemption  of  towns 
is  extended  to  cases  of  uncontrollable  horses,  without 
regard  to  whether  that  condition  was  or  was  not  due  to  a 
known  vicious  habit,  or  any  negligence  on  the  part  of  the 
driver.**' 

*"Joliet  V.  Shufelt,  144  lU.  408,  ■"Weltman  v.  Susquehanna  Depot, 
32  N.  E.  06»,  36  Am.  St.  Rep.  453,  167  Pa.  St.  230,  31  At:.  5«6  [horse 
18  L.  R.  A.  75D;  Olson  v.  Chippewa  having  blind  staggers  threw  rider 
Falls,  71  WiB.  S68,  37  N.  W.  676;  over  an  unrailed  embankment] ;  Bliss 
StBcjr  V.  Fhelpt,  47  Hvtn,  64;  and  v.  Wilbrahun,  8  Allen,  564  [borse 
cases  cEted  in  note  13,  9  340.  An  young  and  balky;  backed  against 
instruction  that  if  the  horses  draw-  railing  of  bridge  with  such  force  as 
ing  the  vehicle  were  baJkj  or  other-  to  break  it  and  precipitate  borae  and 
wise  unmanageable  it  was  negligence  driver  into  stream].  Whether  plain- 
to  drive  them,  held,  properly  refused  tiff  was  in  fault  for  driving  horses 
(Chamberlain  v.  Wheatland,  54  Hun.  which  to  his  knowledge  had  often 
635,  mem.,  7  N.  Y.  Supp.  190).  An  run  away  before  is  for  the  jury 
instruction  that  if  plaintiff  was  driv-  (Centralia  v.  Scott,  50  III.  129).  See 
ing  a  fractious  horse,  or  was  unable  Mitchell  v.  Turner,  149  N.  Y.  3&,  43 
to  control  his  horse  because  of  a  N.  E.  403;  City  of  Macon  v.  Dykes, 
weakness  of  his  arm,  he  was  not  en-  103  Ga.  847,  31  S.  E.  443  (1890) ; 
titled  to  recover,  beld,  properly  re-  Huagerman  v.  Wheeling,  46  W.  Va. 
fused  (Baltimore,  etc.  Turnpike  Co.  781,  34  S.  E.  778  (1899). 
V.  Caasell,  60  Md.  418).  a.  p..  Bald-  '■Kingsley  v.  Bloomingdale,  lOB 
ridge,  etc.  Bridge  Co.  v.  Cartrett,  75  Mieh.  340,  67  N.  W.  333  (tight  check- 
lex.  628,  13  8.  W.  8  [team  became  rein];  Chartiers  v.  Phillips,  122  Pa. 
inmanageabte  because  whipped;  ques-  Bt.  601,  16  Atl.  26  [tight  collar  cbok- 
tion  for  jury] ;    Opdycke  v.   Publie  ing  horae]. 

Service  Ry.  Co.,  76  Ati.  (N.  J.)  1(»2  "In    Htus    v.    Northbridge,    97 

(lOIO),   (where  a  horse,  over  wbich  Mass.  258.  a  hor^e,  being  taken  eick, 

one    has    lost    control    without    his  ceased  to  obey  the  rein  and  pitched 

fault,    in    running    away    along    the  over  an  unfeuced  embankment;  held, 

public  road,  is  injured  by  an  obstruc-  town  not  liable,  because  the  accident 

tion  in  the  highway,  the  owner  is  would  not  have  occurred  if  the  horse 

entitled  to  recover  against  the  party  had  been  controllable.    8.  p..  Higgins 

guilty  of  maintaining  such  obatrue-  v.   Boston,   148  Mass.  484,  20  K.   E. 

tion)  ;  Johnson  v.  City  of  Marquette,  106;    Houfe  v.   Fulton,  29  Wis.   296 

154Mich,  50,  117  N.  W.  a.'iS  (lOM);  [horse    stopped,    staggered   and    fell 

Turner  V.  Southwest  Ry.  Co.,  138  Mo.  off   unrailed    bridge;    no   Tecoveryl; 

App.    143,    120   S.    W.    12S    (1909);  Jackson  v.  Bellevieu,  30  Id.  26ft    The 

Mclnnes  v.  Egremont.  6   Ont.  L.  R.  Pennsylvania  courts  follow  those   rf 

713.  2  Ont.  W.  R.  382;  ace  Stienhoff  MasBaehusetts  in  this  hard  doctrine. 

T.  Kent,  14  Ont.  App.  12.  In  Herr  v.  Lebanon,  149  Pa.  228,  24 
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§  379.  Unskillful  or  improper  driving.  —  A  driver's 
unskillfuliiess  in  managing  his  horse/"^  or  his  driving  at 
high  speed,***  or  faster  than  allowed  by  ordinance,**®  or 

Atl.  207,  horse  drawing  an  omni-  Me.  167).  On  the  same  ground,  a 
bus  fell,  and  in  its  struggles  to  get  traveler  who  drove  at  a  trot  over  a 
up  fell  repeatedly,  until  it  went  over  bridge  was  held  bak-red,  the  bridge 
an  unrailed  declivity  on  the  side  of  being  good  and  sufficient  except  in 
tlie  street,  taking  the  omnibus  and  the  matter  of  its  springing  when 
plaintiff  with  it.  Held,  the  fall  of  driven  upon  at  a  trot  (Abbott  v. 
the  horse  was  the  proximate  cause  of  Wolcott,  38  Vt.  666 ) .  See  Weeks  v. 
the  injury,  and  the  city  was  not  Lyndon,  64  Id.  638;  Reed  v.  Deer- 
liable.  8.  p.,  Trexler  v.  Greenwich,  field,  8  Allen,  622. 
168  Pa.  St  214,  31  Atl.  lOOO;  Butler  **•  Baker  v.  Portland,  68  Me.  199; 
r.  Oxford,  69  Miss.  618,  13  So.  626.  Cullman  v.  McMinxi,  109  Ala.  614, 
But  a  horse  is  not  to  be  considered  19  So.  981 ;  Pueblo  v.  Smith,  3  Colo, 
uncontrollable  because  it  merely  App.  386,  33  Pac.  686.  Compare 
shies  or  starts,  or  is  momentarily  out  Mullen  v.  Owosso,  100  Mich.  103,  68 
of  control  of  the  driver  (Horton  v.  N.  W.  663;  Stebbins  v.  Keene,  60 
Taunton,  97  Mass.  266,  note;  Houfe  Mich.  214,  26  N.  W.  885.  The  mere 
V.  Fulton,  29  Wis.  296;  see  cases  fact  that  plaintiff,  to  reach  a  bridge, 
cited  in  notes  121,  122,  123,  §  346,  drove  over  a  foot-path,  contrary  to 
an  ley  also  §  365,  ante).  It  is  a  ques-  ordinance,  does  not  justify  a  non- 
tion  for  the  jury  whether  driver's  suit  in  an  action  for  the  fall  of  the 
loss  of  control  was  more  than  mo-  bridge  (Fisher  v.  Cambridge,  133  K. 
mentary,  or  was  so  complete  as  to  Y.  627,  30  N.  E.  663).  Under  the 
relieve  the  town  from  liability  Massachusetts  doctrine  (see  note  6, 
(Britton  y.  Cummington,  107  Mass.  last  section),  one  driving  faster  than 
347).  a  by-law  allowed,  cannot  recover  for 

^^  For  a  woman  to  drive  a  horse  is  a  defect  in  the  road,  although  his  fast 

not    necessarily    want    of    ordinary  driving  in  no  way  contributed  to  his 

care  (Cobb  v.  Standish,  14  Me.  198;  injury    (Heland  v.  Lowell,  3  Allen, 

Bigelow  y.   Rutland,   4   Cush.   247;  470).    See  Hill  y.  Seekonk,  119  Mass. 

Babson  y.  Bockport,  101  Mass.  93;  86;  Hall  v.  Ripley,  Id.  136.    In  Arey 

Blood  y.  Tyngsborough,  103  Id.  509;  y.  Newton,  148  Mass.  598,  20  N.  E. 

Snow  y.  Provinoetown,  120  Id.  680;  327,    plaintiff    came    into    collision 

Hassenyer  y.  Railroad  Co.,  48  Mich,  with  a  hitching  post  on  the  sidewalk 

206;  Daniels  y.  Clegg,  28  Id.  33).  on  which  he  drove   (in  violation  of 

^" Butterfield  v.  Forrester,  11  East^  ordinance)  on  attempting  to  pass  a 

60   [leading  case].     One  who,  while  team  in  front  of  him;   verdict  for 

traveling,  merely  speeds  his  horse  is  defendant   sustained.     In   Tuttle   v. 

within  the  protection  of  the  statute  Lawrence,  119  Mass.  276,  held,  that 

(Blodgett  y.   Boston,   8   Allen,   237,  plaintiff  must  show  that  in  driving 

241 ) .    But  persons  racing  horses  are  more  than  six  miles  an  hour  he  was 

not;   because  that  is  a  purpose  for  not  violating  a  city  ordinance.     The 

whic\  highways  are  not  designed  to  general  rule  is  stated  and  illustrated 

1«  used,  not  bpcause  horse  racing  is  in  §  104,  ante. 
unlawful   (McCarthy  v.  Portland,  67 
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on  the  wrong  side  of  the  road,**°  though  competent  and 
even  strong,  is  not  conclusive,  evidence  of  contributory 
negligence.  But  getting  the  reins  crossed  or  entangled 
80  that  the  horse  is  guided  upon  an  obstruction,  which 
otherwise  it  would  not  have  come  in  contact  with,"*  or 
slackening  the  reins  and  allowing  the  horse  to  go  at  will 
on  a  dark  night,*"  or  driving  in  one  direction  and  look- 
ing in  another,*"  or  so  reckless  as  to  be  indifferent  to 
consequences,***  has  been  held  to  be  contributory  negli- 
gence as  matter  of  law.  The  driver  of  a  horse  not  en- 
tirely gentle  or  manageable  should  use  a  degree  of  caution 
commensurate  with  that  circumstance,  in  passing  an 
object  likely  to  frighten  horses.*"  In  hitching  a  horse  in 
the  street  only  ordinary  care  is  required  to  secure  it; 
and  if,  notwithstanding  such  care,  the  horse  gets  loose, 
and,  while  straying  on  the  highway,  is  injured  by  a  defect 
therein,  the  owner  is  not  barred.*" 

***  Damon    v.    ScituaU,    IIQ   Mmb.  top   of   hia   load   and   out   of   readj 

66;    Norria  v.   Litehfield,   35   N.   H.  reach  of  hie  brake,  held  to  show  con- 

271.  tributory    negligetMe    as    matt«r    of 

™  Bigelow  V.  Rutland,  4  Cuah.  247 :  law);   Tracey   v.   South   Haven    Tp., 

Hull    V.    Kansaa    City,   S4    Mo.    606  132    Mich.    492.     &3     N.     W.     1065 

[reins  under  horse's  tail];   Fogg  v.  (1003),     (driving   with    looae    reins 

Nahant,  106  Mass.  278  [aamel.  down    a    high    unguarded    embank- 

*"  Mueller  v.  Rose,  152  Pa,  St  369,  meat,  without  attention  to  the  road, 

25  Atl.  604.  though  the  defect  wa«  plainly  visible, 

"TufTree  v.  State  Center,  67  Iowa,  b  horse  given  to  shieing,  is  such  con- 

638,  11  N.  W,  1.  tributory  negligence  as  will  preclude 

•**  .\bernethy    v.    Van    Buren,    52  recovery   for   injury   caused   by   the 

lifich.  383,   IS  N.  W.   116;   Forba  v.  horse  shieing  and  vehicle  Doming  in 

King,  84  Pa.  St.  230;  Pittsburgh  E.  contact  with  such  defect). 

Co.  v.  Taylor,  104  Id.  306;  McCool  y.  •"Dimock  v.  Suffleld,  30  Conn.  129. 

Orand  Rapids,  58  Mich.  41.  24  N.W.  Pre   Dennett   v.   Wellington,    15   M«. 

B31;     Corlett     v.     Leavenworth,     27  27:   Tutis  v.   Northbridge,  97   Mass. 

Knns,  673;   Bowles  v.  Moore,  65  Vt.  25fi ;   Stone  v.  Hubbardston,   100  Id. 

322,  26  Atl.  62ft;  Nebraska  Tel.  Co.  4ft;   Houfe  v.   Fulfon,  20  Wis.  297; 

V.  Jones.  59  Neb.  510,  81  N.  W.  435.  PitUburgh.   et«.    R.    Co.    v.    Taylor, 

aH'd,  on  rehenring.  60  Neb.  396,  83  104   Pn.   St   306;   Kuhn   v.   Walker, 

N.  W.  197   (19O0').  (where  the  plain-  B7  Mich.  306,  66  N.  W.  556. 

tiff  knew  thnt  a  stump  of  a  telephone  "•Tallahassee   v.    Fortune.   3    Fla. 

polR  had   heen   left   atnnding   in   the  19;  Cumminfis  v.  Center  Harbor.  57 

rnnd  and   he  wns  driviiirr  a  spirited  N.  H.  17.    It  is  not  nealipence,  per  ae. 

team   donn   a   steep   hill,   seated   on  to  leave   a   horse  unfastened   in   the 
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§  380.  Negligent  stowing  and  excessive  weight  of  load. 
—  If  plaintiff's  negligence  in  stowing  his  load  insecurely 
was  the  proximate  cause  of  its  falling  off,  on  the  vehicle 
coming  in  contact  with  a  defect  in  the  highway,  he  can- 
not recover,  as  matter  of  law/*^  In  paving  a  street  or 
building  a  bridge  municipalities  are  bound  to  anticipate 
and  provide  for  ordinary  travel  only,  and  hence  are  not 
liable  for  the  giving  way  of  a  pavement  or  the  fall  of  a 
bridge  under  the  excessive  weight  of  a  wagon  load  ***  or 
of  unusual  machines,  e.  g.,  traction  engines  **•  or  other 

street,  if  the  driver  is  so  near  that  he  them  in  a  manner  involving  peculiar 

may    reasonably    expect    to    control  and  special  danger  arising  from  un- 

him  by  bis  voice,  or  to  reach  him  usual  weight  of  vehicles  —  traction- 

liefore    he    can   escape    (Wasmer   v.  engines  (Gregory  v.  Adams,  14  Gray,. 

Delaware,  etc.  R.  Co.,  80  N.  Y.  212;  242,  248;  McCormick  v.  Washington, 

Southworth   v.   Old   Colony,   etc,   R.  112  Pa.  St.  186;  Coulter  v.  Pine,  164 

C:o.,  105  Mass.  342).    In  Richards  v.  Id.  543,  30  Atl.  490  [steam  thrasher] ; 

Knfield,  13  Gray,  344,  the  horse  was  Clulow  v.   McClelland,    151    Pa.   St. 

bitched    outside    the    highway    and  583,   25   Atl.   147;    Clapp  v.   Elling- 

escaped     thence     to     the     highway,  ton,  51  Hun,  58,  3  N.  Y.  Supp.  516 

Held,  town  not  liable.  [traction-engine  propelled  by  steam]  ; 

*^  Fisher  v.  Franklin,  89  Wis.  42,  Vermillion    County    v.    Chipps,    131 

61  N.  W.  80  [insecure  load  of  hay].  Ind.  56,  29  N.  E.  1606,  16  L.  R.  A. 

***Megargee  v.  Philadelphia,  153  228  [samel;  Laporte  County  v.  Ells- 
Pa.  St.  340,  25  Atl.  1130  [plaintiff's  worth,  9  Ind.  App.  566;  Fulton  Iron 
"heavy  hauling"  displaced  pave-  Works  v.  Kimball,  52  Mich.  146,  17 
TOent].  Where  the  weight  of  plain-  N.  W.  733  [same];  Woodbury  v. 
tifTs  wogan-load  exceeded  the  weight  Owosso,  64  Mich.  239,  31  N.  W.  130 
prescribed  by  statute,  he  is  barred  of  [same] ;  Yordy  v.  Marshall  County, 
an  action  against  the  town  (Howe  v.  80  Iowa,  405,  45  N.  W.  1042,  29  Am. 
Ca«tleton,  25  Vt.  162).  In  determin-  &  Eng.  Corp.  Cas.  467;  8.  c.  [after 
ing  what  constitutes  a  statutory  new  trial],  86  Jowa,  340,  53  N.  W. 
"load,"  in  Vermont,  only  the  mate-  298  [thrashing  outfit]).  The  char- 
ri4il  placed  upon  the  carriage,  and  acter  and  weight  of  the  vehicle  and 
not  the  carriage  itself,  or  anything  load,  and  the  manner  it  is  moved,  and 
used  or  employed  in  the  transporta-  the  effect  of  its  movement,  are  to  be 
tion  of  the  material  is  to  be  consid-  taken  into  consideration  in  crossing 
ered  (lb.).  In  Maine,  the  weight  of  a  bridge,  and  may  require  greater  or 
the  driver  is  to  be  taken  into  account  less  care,  and  when  these  facts  are 
(Dexter  v.  Canton  Toll-bridge  Co.,  shown,  whether  any  or  what  addi- 
79  Me.  563,  12  Atl.  547).  tional  care  is  required,  are  properly 

*•  It  cannot  be  required  or  expected  submitted  to  the  jury    (Bidwell   v. 

that    a    town    shall    construct    and  Murray,    40    Hun,    190;    and    ca«p«^ 

maintain  bridges  which  will   insure  supra).    In  New  York, "  no  town  shall 

the  safety   of   persons   passing  over  be  liable  for  any  damage   resulting 
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like  uses  unknown  or  not  common  when  the  street  or 
bridge  was  constructed ;  otherwise  when  such  use  becomes 
common/'^® 

§  381.  Sunday  traveling.  —  In  several  of  the  New  Eng- 
land States  there  were  formerly  statutes  expressly  pro- 
hibiting '  ^  traveling  '  *  on  Sunday,  and  an  ordinary  trav- 
eler it  was  held  had  no  remedy  for  an  injury  received  on 
that  day  from  a  defective  highway.  The  last  of  these 
statutes  to  survive  was,  it  is  believed,  that  of  Maine,  re- 
pealed in  1895.  The  modern  doctrine  is  that  violation 
of  a  Sunday  law,  prohibiting  traveling  on  that  day,  con- 
stitutes no  defence  to  an  action  by  one  injured  in  conse- 
quence of  a  defective  highway.*"®* 

§  382.  [Consolidated.*] 
§  383.  [Consolidated.!] 

to  a  person  or  property  by  reason  of  years  before  the  construction  of  a 
the  breaking  of  any  bridge  by  a  bridge,  it  will  be  presumed  that  the 
traction-engine  in  crossing  the  same,  crossing  of  such  engine  was  antici- 
of  the  weight  of  four  tons  or  over"  pated  in  the  construction  of  the 
(L.  1887,  c.  526).  The  fact  that  a  bridge  (Bonebrake  v.  Hunting;ton 
bridge,  which  fell  while  plaintiff  was  County,  141  Ind.  62,  40  N.  E.  141; 
crossing  it,  had,  two  hours  before,  Wabash  v.  Carver,  129  Ind.  552,  29 
stood  twice  as  much  weight,  as  that  N.  E.  25 ) .  See  Allen  County  v.  Crev- 
under  which  it  went  down,  does  not  iston,  133  Ind.  39,  32  N.  £.  735.  It 
conclusively  show  that  defendant  ought  to  be  strong  enough  to  support 
could  not  reasonably  have  known  its  a  drove  of  cattle  (Richardson  v.  Roy- 
unsafe  condition  (Murray  v.  Usher,  alton  Tump.  Co.,  6  Vt.  496). 
46  Hun,  404;  Seyferv.  Otoe  County,  "^iPlatz  v.  Cohoes,  89  N.  Y.  219; 
66  Neb.  566,  92  N.  W.  756  (1903);  Piollet  v.  Simmers,  106  Pa.  St.  95; 
Walker  v.  Village  of  Ontario,  118  Sharp  v.  Evergreen,  67  Mich.  443, 
Wis.  564,  95  N.  W.  1086  (1903).  35  N.  W.  67,  and  cases  cited  in  notes 

*~  Where  traction-engines  had  been  282  to  289,  §  104,  ante, 
in  use  in  the  neighborhood  for  many 

*  The  substance  of  this  section  in       f  Damages  in  highway  cases,  the 

the  last  edition,  on  burden  of  proof ,  subject  of  this   section   in   the   last 

90  far  as  the  scope  of  this  work  per-  edition,  are  now  treated  in  chapter 

mits  any  treatment  of  the  law  of  XXXVIII,  on  the  general  subject  of 

evidence,  will  be  found  in  chapter  V,  Damages. 
ante. 
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§  384.  Action  over  against  third  person.  —  Under  the 
general  principle  stated  in  §  301,  ante,  one  who  maintains 
a  lawful  structure  in  a  highway,  which  a  third  person,  by 
his  interference,  has  made  dangerous,  e.  g.,  by  removing 
guards  around  a  hatchway  in  a  sidewalk,  has  a  right  of 
action  against  the  latter  for  the  damages  he  has  been  com- 
pelled to  pay  a  traveler  falling  into  such  unguarded 
hatchway.*"  So  a  municipal  corporation  has  a  right  of 
action  for  reimbursement  against  the  immediate  creator 
of  an  obstruction  or  other  nuisance  in  a  highway,  for  the 
damages  paid  by  it,  under  a  legal  liability,  to  a  person 
injured  thereby ;  *"  provided  always  that  the  dangerous 
condition  of  the  highway  which  caused  the  injury  was 
not  due  to  its  own  fault ;  in  which  case,  as  being  in  pari 
delicto,  it  cannot  recover.*®*  At  common  law  the  third 
person's  liability  over  depends  upon  his  original  liability 
to  the  injured  person.  Hence  a  lot  owner,  inasmuch  as 
Le  owes  no  duty  to  maintain  the  highway  in  front  of  his 
premises,***  is  under  no  obligation  to  reimburse  the  cor- 
poration (whose  duty  it  was  to  repair)  the  damages  paid 
by  it  to  a  traveler  injured  by  a  defective  sidewalk. 
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•*  Churchill  v.  Holt,  127  Mass.  166,  Joseph  v.  Union  R.  Co.,  116  Mo.  636, 

131  Id.  67.  22  S.  W.  794;  City  of  San  Antonio 

•Chicago  V.  Robbins,  2  Black,  418,  v.  Talerico,  9«  Tex.  151,  81  S.  W.  518 

4  Wall.  679;  District  of  Columbia  y.  (1904);    City    of    San    Antonio    v. 

Washington  Gaslight  Co.,  20  D.  C.  Smith,  94  Tex.  266,  69  S.  W.  IIOO 

39.    "  The  liability  grows  out  of  the  (1900). 

affirmative  act  of  defendant  which  *"  Buffalo  v.  Holloway,  7  N.  Y.  493 ; 

renders  him  liable  not  only  to  the  see  §  301,  ante,  and  cases,  infra, 

party  injured,  but  also  mediately  to  *"  Cases  cited  under  §  343,  ante, 

any  party  who  has  been  damnified  *"  Rochester  v.  Campbell,  123  N.  Y. 

by  his  neglect "  (Port  Jervis  v.  First  406,   25  N.   E.   937.     In  that  case, 

Nat.  Bank,  96  N.  Y.  550 ;  New  York  plaintiff's  charter  made  it  the  duty  of 

T.  Brady,  151  Id.  611,45  N.  E.  1122;  lot-owners    to    keep    the    adjoining 

Rochester  y.  Montgomery,  72  N.  Y.  sidewalks  in  good  repair  and  remove 

65;  Canandaigna  v.  Foster,  81  Hun,  obstructions  therefrom,  with  power 

147,  30  N.  Y.  Supp.  686;  Gridley  v.  to  the  city  to  repair,  on  adjacent 

Bloomington,   68  111.  47 ;    Fahey  v.  owner's  neglect  to  do  so  after  notice. 

Harvard,    62    Id.    28;     Centerville  and  to  collect  the  expense  from  the 

T.  Woods,  67  Ind.  192;  Wabasha  v.  lot-owner.     Held,   not  to  impose   a 

Southworth,    54    Minn.    79,    56    N.  primary  liability  upon  the  lot-owner, 

W.  818  [trap-door  in  sidewalk] ;  St.  and  not  sufficient  to  sustain  an  action 

[Law  of  Neo.    Vol.  1  —  62] 
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otherwise,  where  the  statute  imposes  the  duty  to  repair 
upon  the  lot-owner,  and  gives,  expressly  or  impliedly,  a 
right  of  action  over,  by  the  corporation,  against  him/'* 
In  such  a  statutory  action,  it  is  no  defence  that  the  injury 
would  not  have  happened  but  for  the  plaintiff  *s  neglect 
of  its  general  duty  to  repair.**^^   In  neither  class  of  actions 

to  recover  over  by  the  city.     s.  p.,  nance  authorizing  it  to  lay  it  over 

Fulton  V.  Tucker,  3  Hun,  629;  Keo-  a  bridge  is  liable  to  the  city  as  an 

kuk  V.  District  of  Keokuk,  53  Iowa,  indemnitor  for  a  judgment  recovered 

352;   St.  Louis  v.  Connecticut  Mut.  against  it  for  injury  from  negligent 

Life  Ins.  Co.,  107  Mo.  92,  17  S.  W.  defect  caused  by  the  company  (City 

637  [ordinance  prescribed  penalty  on  of  St.  Paul  v.  St.  Paul  St.  Ry.  Co., 

lot-owners  for  not  keeping  sidewalks  100  N.  W.  472  (1904) ;  the  principal 

free  from  ice  and  snow].     Compare  that   there    can   be   no   contribution 

Detroit  v.  Chaffee,  70  Mich.  80,  37  among  wrongdoers  does  not  apply  to 

N.  W.  882  ( see  next  note ) .    For  the  the  right  of  the  city  to  recover  over 

rule  in  Pennsylvania,  see  Reading  v.  against  the  active  wrongdoer    (City 

Reiner,  167  Pa.  St.  41,  31  Atl.  357.  of   San  Antonio  v.   Smith,   94   Tex. 

In  Brookville  v.  Arthurs,  130  Pa.  St.  266,  59  S.  W.   1109   (1900)  ;   notice 

601,    18   Atl.    1076,   an   action   over  to   defend  makes  judgment   againat 

was  maintained  against  a  lot-owner,  city    conclusive    against    the    active 

on  an  ordinance  requiring  adjacent  wrongdoer  ( City  of  Raleigh  v.  North 

owners    to    repair    their    sidewalks,  Carolina  Ry.  Co.,  129  N.  C.  265,  40 

and  his  promise  to  repair,  in  consid-  S.  E.  2  (1902) ;  Washington  Gas,  etc 

eration  of  an  extension  of  time  —  an  Co.  v.  District  of  Columbia,  161  U.  S. 

injury  occurring  meanwhile.  316,  16  Sup.  Ct  564,  40  L.  Ed.   712 

**•  Where  the  charter  provides  that  (1895);     Byne    v.    Mayor,    etc.     of 

the   person   injured   by   a   defective  Americus,  6  Ga.  App.  48,  64  S.   E. 

sidewalk     must     first    exhaust    his  286     (1909);     Blocker    v.    City     of 

remedy  against  the  lot-owner,  as  a  Owensboro,   129  Ky.   75,   110   S.    W. 

condition    precedent    to    an    action  369,  33  Ky.  L.  Rep.  478  (1908)  ;  City 

against  the  city,  judgment  must  be  of  Grand  Forks  v.  Paulsness,  123  N. 

recovered  against  him  before  the  in-  W.    (N.  Dak.)    879    (1909)  ;  City  of 

etitution    of    suit   against    the    city  Georgeto^ra   v.   Groff,    130   Ky.    662, 

(Gordon  v.  Sullivan,   116  Wis.  543,  124    S.    W.    888     (1910U    City    of 

93  N.  W.  457    (190Q);   Schaefer  v.  Seattle   v.    Puget    Sound    Imp.    Co., 

Fond  du  Lac,  99  Wis.  333,  74  N.  W.  47   Wash.   22,  91   Pac.   255    (1907). 

810,  41  L.  R.  A.  287  (1898) ;  the  city  Liability  over  may  also  be  enforced 

is  not  precluded  from  recovering  a  on    a    private    contract    where    the 

judgment   over   by   the   fact   of   its  plaintiff  acts  in  good  faith  (Hoek  v. 

responsibility    for    a    defective    way  Allendale   Tp.,    161    Mich.   671,    1S6 

when  the  defendant  was  the  active  N.  W.  989  (1010). 
wrongdoer     (City     of     Holyoke     v.       *"Veazie  v.  Penobscot  R.  Co.,  4^ 

Hadley  Water  Power  Oo.,  174  Mass.  Me.  119;  Littleton  v.  Richardson.  32 

424,   54  N.   W.   889    (1899) ;    street  N.  H.  59;  Milford  v.  Holbrook,  9  Al- 

railway  company  accepting  an  ordi-  len,  17;  Lowell  v.  Short,  4  Cush.  276; 
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is  it  a  defense  that  the  corporation  authorized  the  de- 
fendant's interference  with  the  highway,  e.  g.,  making  an 
excavation,  or  placing  a  telegraph  pole  therein  —  if  the 
injury  was  caused  by  the  defendant's  negligent  manner 
of  using  the  license.*"  Unless  otherwise  provided  by 
statute,  it  is  not  a  condition  of  plaintiff's  right  of  recov- 
ery over,  that  a  judgment  by  the  injured  person  has  been 
recovered  and  satisfied ;  but  in  case  of  no  judgment  fixing 
plaintiff's  original  liability,  it  is  for  him  to  plead  and 
prove  his  legal  liability  for  the  sum  paid  the  third  per- 
son.""    A  recovery  against  the  city  by  the  injured  person 

LoweU  V.  Boston  &  Lowell  R.  Co.,  23  (Galveston  v.  Gronzales,  6  Tex.  Civ. 
Pick.  24;  Woburn  v.  Boston,  etc.  R.  App.  638,  25  S.  W.  978).  The  im- 
Co.,  100  Mass.  283;  Lowell  v.  Glid-  plied  consent  of  a  city  to  the  digging 
den,  159  Id.  317,  34  X.  E.  459;  De-  of  a  ditch  in  the  street  by  private 
troit  V.  Chaffee,  70  Mich.  80,  37  N.  parties  can  only  be  construed  as  ap- 
W.  882  [lot-owner  liable  over  to  city  plying  to  the  work  being  done  in  a 
for  non-repair  of  sidewalk,  under  lawful  manner  and  in  compliance 
city  charter;  owner  and  it  not  joint  with  its  own  ordinance,  which  re- 
tortfeasors] ;  Raymond  v.  Sheboy-  quired  danger  signals  at  night.  For 
gan,  76  Wis.  335,  45  N.  W.  125.  injury  due  to  failure  to  provide  the 
^Chicago  V.  Robbins,  2  Black,  latter  both  are  liable,  and  the  city 
418  [excavation];  Seneca  Falls  v.  entitled  to  judgment  over  (City  of 
Zalinski,  8Hun,  571;  Canandaigua  V.  Corsicana  v.  Tobin,  23  Tex.  App. 
Foster,  81  Hun,  147,  30  N.  Y.  Supp.  492,  57  S.  W.  319  (1900),  citing  this 
686  [coal-hole  in  sidewalk] ;  Center-  section  of  this  work,  also  §  24a,  Dill 
ville  V.  Woods,  57  Ind.  192;  Wick-  on  Municipal  Corp.,  §  1036  et  seq.; 
wire  V.  Angola,  4  Ind.  App.  253,  30  Elliott  on  Railroads,  §  1092;  City  of 
N.  E.  917  [area  opening  on  side-  New  York  v.  Corn,  117  N.  Y.  Supp. 
walk];  Ottawa  v.  Parks,  43  Iowa,  514,  133  App.  Div.  1  (1900). 
119  [excavation];  Independence  v.  *"Fahey  v.  Harvard,  62  III.  28. 
Yakel,  38  Id.  427.  On  the  other  In  New  York  v.  Dimick,  49  Hun, 
hand,  where  the  jury  found  that  a  241,  2  N.  Y.  Supp.  46,  held,  on  de- 
telegraph  pole  erected  in  a  street,  murrer  that  a  complaint  which 
under  plaintiff's  license,  was  a  stated  facts  from  which  notice  and 
nuisance,  and  a  traveler's  injury  consequent  liability  might  be  in- 
was  caused  by  its  location,  and  not  ferred,  was  sufficient.  "  The  only 
its  use,  held,  the  city  was  a  joint  effect  of  the  city's  settling  the  claim, 
wrongdoer,  and  had  no  right  of  without  judgment,  is  to  leave  open 
action  over  against  the  licensee  all  questions  upon  which  defendant's 
(Geneva  v.  Brush  Electric  Co.,  50  liability  depends"  (Wabasha  v. 
Hun,  581,  3  N.  Y.  Supp.  596).  So  of  Southworth,  54  Minn.  79) ;  Inhabit- 
a  city  which,  with  notice,  permitted  ants  of  Swansea  v.  (Hiace,  16  Gray, 
defendant  for  years  to  pile  lumber  303;  Seaboard  Air  Line  R.  Co.  v. 
in  a  street,  which  fell  on  a  passer-by  Main,  132  N.  C.  445,  43  S.  E.  930 


§  384]  HIQHWATS.  980 

is  conclusive  in  its  favor  in  an  action  over  by  it,  of  the 
existence  of  the  defect  which  caused  the  injury  and  its 
own  hability  therefor,  as  well  as  of  the  injured  person's 
freedom  from  neghgence  and  the  amount  of  damages ;  *" 
provided  defendant  had  notice  of  the  action  in  which  the 
judgment  was  had,  and  was  afforded  an  opportunity  to 
defend.*" 

(ISOe);    Donald  t.   Quj,   127    Fed.  Vt   607;    Chatterton   v.    Frankfort, 

22S  (l&M).  79    iDd.    647).      Where    defendant 

"■New  York  v.  Brady,  161  N.  Y.  joined    in   the   defense   of   the    suit 

611,   45   N.   E.   1122;    St.   JoBeph   r.  agajnat   plaintiff,    all    that    plaintiff 

Union  R,  Co.,  118  Mo.  636,  22  B.  W.  is  required  to  prove  is  that  defend- 

794;   Waterbury  t.  Waterbury  TraC'  ant's   negligence   caused   the    injnrr, 

tion   Co.,   74   Conn.    152,    SO   AU.    3  and  that  it  has  paid  the  judgment 

(190S);    PenniylTania    Co.    v.    Chi-  recovered   against   it    (UcDonald    t. 

oago,  etc  By.  Co.,  44  111.  App.  132;  Lockport,      2S      HI.      App.       157); 

McDonald  v.  Lockport,  28  111.  App.  Napier  t.  Neal,  3  Qa.  298;   Bloom- 

1G7;  Portland  t.  Sichardson,  64  Me.  ingtoa  t.   Roueh,   13  III.   App.   230-, 

48,  89  Am.  Dec.  720;  Troy  v.  Troy,  Lucy   v.   Price,   39   Iowa,   26;    Pttrt- 

etc.  Ry.  Co.,  49  N.  Y.  857;  Fowler  t,  land  v.  Bichardson,  supra;  Veozie  v. 

Jersey  Shore,  17  Pa.  Super.  Ct.  366;  Penobscot  R.  Co.,  49  Me.  139;  Great 

Byne  v.  AttiericuB,  supra;  Seattle  t.  Northern  Ry.  Co.  v.  Alteley,  88  Minn. 

Regan,  52  Wash.  282,  100  Pac  731  237,  92  N.  W.  969;  Pioneer  Saving. 

(1909).  etc  Co.  r.  Bartseb  et  <U.,  fil  Uinn. 

"The  failure  of  city  to  give  ei-  474,  53  N.  W.  764,  38  Am.  St.  Rep. 
press  notice  to  defend  the  action  R11;  Butte  v.  Cooh,  29  Mont.  88,  74 
against  it  by  the  injured  person,  Pac.  67;  Omaha  Gaa  Co.  v.  City  of 
does  not  affect  the  former's  right  of  Omaha,  96  N.  W.  437  (1904)  ;  Bos- 
action  against  the  wrongdoer;  it  ton,  etc  R.  Co.  v.  Bracltett,  71  N.  H. 
dmply  imposes  on  it  the  burden  of  4B4,  B3  Atl.  3IM  {1902);  Little- 
establishing  all  the  actionable  facts  ton  v.  RichordBon,  34  N.  H.  179,  66 
(Chicago  V.  Robbing,  2  Black,  418;  Am.  Dec.  759;  French  v.  Pariah,  14 
Port  Jervis  v.  First  Nat  Bk.,  96  K.  H.  496;  Cannon  v.  Noble,  »  Pa. 
N.  Y.   550;   Wamer   v.   McGorry,   4  St.  388. 
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§  385.  Turnpikes  are  highways.  —  A  turnpike  is  a 
public  highway,  established  by  public  authority,  for  pub- 
lic use,  and  is  regarded  as  a  public  easement.  The  only 
difference  between  it  and  a  common  highway  is,  that  in- 
stead of  being  made  in  the  first  instance  at  the  public 
expense,  it  is  authorized  and  laid  out  by  public  authority, 
and  made  at  the  expense  of  individuals,  and  the  cost  of 
construction  and  maintenance  is  reimbursed  by  a  toll 
levied  for  that  purpose  by  public  authority  —  every  per- 
son having  the  right  to  use  it  for  travel,  subject  only  to 
the  payment  of  toll. 

§  386.  Maintenance  of  road.  —  In  consideration  of  the 
right  to  collect  such  tolls,  the  proprietors  of  the  road 

*Mr.  Beven,  speaking  of  turnpikes  disappearance  in  England,  viz.,  that 

in  England  in  the  past  tense,  says,  the  provision  of  safe  and  convenient 

"  So  far  as  the  liability  was  not  regu-  roads  is  a  public  duty  with  which 

lated  by  statute  it  differed  nothing  the  community  is  justly  chargeable, 

from  that  in  the  case  of  an  ordinary  is  bringing  about  the  same  result  in 

highway;   though  the  trustees  were  this  country. 

liable,  so  was  the  parish.    It  is  not       '  Commonwealth  v.  Wilkinson,   16 

neoessaTy  to  deal  at  any  length  with  Pick.  175,  per  Shaw,  C.  J.    See  also 

the  subject;  inasmuch  as  with  very  Turnpike  Road  v.  Broei,  22  Pa.  St. 

few,  if  any,  exceptions,  the  turnpike  29;  Stormfeltz  v.  Tump.  Co.,  13  Id. 

trusts  in  England  have  expired,  or  555;  Sturtevant  v.  Plymouth  Co.,  1^ 

have  been  superseded  by  legislation  Mete.     7;     Mathews     v.     Winooski 

taming  turnpike  roads  into  ordinary  Tump.   Co.,   24  Vt.   480;    Heath  v. 

highways."     The  same  conception  of  Barman,    49   Barb.    406;    Buncombe 

public  duty  that  has  induced  their  Tump.  Co.  v.  Baxter,  10  Ired.  Law, 

[081] 
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undertake  to  exercise  ordinary  care  and  diligence  in 
keeping  it  in  such  a  state  of  repair  that  it  may  be  trav- 
eled with  safety  to  life  and  property.'  In  the  absence  of 
a  statute  imposing  upon  the  company  an  absolute  liabil- 
ity, it  is  not  a  warrantor  of  the  safety  of  its  road,  but, 
like  a  municipal  corporation,  is  held  to  the  exercise  of 
ordinary  care  and  skill  only  *  in  the  construction  and 
management  of  its  roads,  bridges  and  toll-gates ; '  and  it 
is  liable  to  any  person  suffering  damages  from  its  failure 
to  exercise  such  care  and  skill.*    Its  want  of  funds  is  no 

222;  CUrksville,  etc.  Tump.  Co.  v.  pikes  are  bighwAye  is  both  ft  niattn 

Atkinson,   1    Sneed,   42S;    Lauisvilie,  of  commoa  knowledge  and  well  ■et' 

etc    T«rnp.    Co.    v,    Nashville,    etc.  tied  law   (Patapsco  Elec.  Co.  v.  City 

Turnp.  Co.,  2  Swan,  282.     The  same  of  Baltimore,   110  Md.  300,  73   At!. 

19  true   of   plank    roads    (Fort   £d-  1039   (IMfl). 

ward,  etc.  Plank-road  Co.  v.  Pa;ue,  'Townsend    v.    Susquebuina,    etc 

17   Barb.   567;    Benedict   v.   Goit,   3  Turnp.    Co.,    8    Johns.    90;    Tift   t. 

Barb.  459;  Plauk-road  Co.  v.  Thoman,  Towns,  53  Ga.  47;  Murfreesboro,  ete. 

20  Pa.  St  91).  Co.  T.   Barrett,   2   Cold.   606;    Balti- 
■Townaend  v.   Susquehanna  Turn-  more,   etc.   Tump.   Co.   t.   Parks,   74 

pike  Co.,  fl  Johns.  BO;  People  t.  Md.  282,  22  Atl.  399;  Speer  v.  Green- 
Hillsdale  Tump.  Co.,  23  Wend.  254;  caatle  Road  Co.,  4  Ind.  App.  525.  31 
Ooehen,  etc.  Turnp.  Co.  v.  Sears,  7  N.  E.  391;  and  cases  aupra.  It  is 
Conn.  8S;  Wilson  v.  Susquehanna  liable  to  indictment  for  a  defect  in 
Tump.  Co.,  21  Barb.  08;  Frankfort  the  road  (Sj^racuse,  etc  Plank-road 
Bridge  Co.  V.  Williains,  9  Dana,  403;  Co.  v.  People,  66  Barb.  25;  Kim- 
Grigsby  T.  Chsppell,  5  Rich.  Law,  brough  v.  State,  10  Humph.  07). 
443;  Ward  v,  Newark,  etc.  Tump.  'The  toll-gate  keeper  shut  the 
Co.,  1  Spencer,  323;  People  t.  PIj-  gates  at  an  unusual  hour  of  the  night 
mouth  Plank-road  Co.,  32  Mich.  248;  and  placed  a  bar  in  its  place,  not 
Franklin  Tump.  Co.  v.  Crockett,  2  eosil}'  discernible  in  the  dark,  against 
Sneed,  263;  Baltimore,  etc.  Tump,  which  plaintifTB  horse  being  driven 
Co.  V.  CasBel),  66  Md.  418;  Baiti-  was  killed.  Held,  company  liable 
more,  etc.  Tump.  v.  Crowther,  63  (Dudley  t.  New  Orleans  Canal  Co., 
-Md.  558;  Brookville  Tump.  Co.  v.  6  La.  Ann.  207;  Danville,  etc.  Tump. 
Pumphrey,  59  Ind.  78;  Zucearello  v,  Co.  v.  Stewart,  2  Mete.  [Ky.l  llfl). 
Nashville,  etc.  R.  Co.,  3  Ba^tt.  3S4.  'Their  liability  for  damages  occur- 
A  turnpike  is  a  public  eaaement  OJid  ring  to  travelers  from  defects  in 
all  are  equally  entitled  to  use  it  on  their  rood  or  its  management,  ia  said 
paying  toll  (State  e»  rel.  Allison  v.  to  be  analogous  to  that  of  a  railroad 
Hannibal,  etc.  Ry.  Co.,  138  Mo.  332,  company  which  undertakes  to  carry 
39  S.  W.  910,  36  L.  R.  A.  467  for  fare,  which  is  another  name  for 
(18W);  Hines  v.  Scott  Co.  toll  (Davis  v.  Lamoille,  etc  Plonk- 
Macadamized  Road  Co.,  207  Mo.  54.  road  Co.,  27  Vt,  602)  ;  but  it  is  dif- 
105  S.  W.  752    (1907),     That  turn-  ficult  to  see   how   a   rood   or  bridge 
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excuse  for  a  failure  to  keep  the  road  in  repair,  so  long  as 
it  is  ketp  open  for  travel/  As  between  the  city  and  the 
turnpike  company  it  is  not  the  duty  of  a  city  to  keep  in 
repair  that  portion  of  a  turnpike  within  the  city  limts,® 
but  is  the  duty  of  the  turnpike  company.*  Where  those 
accustomed  to  travel  on  a  turnpike  paid  toll  to  a  point 
where  they  expected  to  leave  it,  but  afterwards  decided 
on  account  of  darkness  and  stormy  weather  to  continue 
on  the  pike,  they  are  not  precluded  from  recovery  for 
injuries  caused  by  defects/®  Where  injury  was  caused 
by  the  failure  of  the  toll-gate  keeper  to  hang  a  light  on 
the  closed  gate,  evidence  that  it  had  previously  been  the 
custom  to  hang  out  a  lantern  has  been  held  admissible." 
By  the  doctrine  of  res  ipsa,  where  a  traveler  is  injured  by 
the  fall  of  the  toll-gate  pole,  a  presumption  of  negligence 
arises.^*  Unless  a  road  is  so  dangerous  that  no  one  of 
common  prudence  would  travel  over  it,  it  is  not  negli- 
gence for  a  traveler  knowing  its  defective  condition  to 
do  so." 

company   oan  be   considered   in   the  horse] ;   Ashby  v.  Elsberry,  etc.  R. 

light  of  common  carriers  (see  Frank-  Co.,  99  Mo.  App.  178,  73  S.  W.  229 

fort  Bridge  Co.  v.  Williams,  9  Dana,  ( 1903 ) .    Liable  for  injury  caused  by 

403 ) .    The  liability  is  more  like  that  a    defective    culvert,    apparent    for 

of  a  canal  company,  which  is  to  take  some   time  before  the  accident  and 

reaaonable  care,  that  its  canal  may  discoverable  by  the  exercise  of  ordi- 

be  navigated  without  danger  to  lives  nary  care  (Montioello,  etc.  Tr.  Co.  v. 

or  property    (Pamaby  v.  Lancaster  Jones,  24  Ky.  L.  Bep.  821,  69  S.  W. 

Caoal  Co.,  11  Ad.  &  El.  223).    Tin-  1073  (1902). 

dal,  G.  J.,  placed  the  company's  lia-  ^Waterford  Turnp,  Co.  v.  Peoples, 

bility  on  the  same  principle  which  9  Barb.  161. 

makes  a  shopkeeper,  who  invites  the  'Columbia,   etc.    Turnpike    Co.   v. 

public  to  his  shop,  liable  for  neglect  Vivion,  103  Mo.  App.  324,  77  S.  W. 

in  leaving  a  trap-door  open  without  89  (1903). 

any    protection,   by   which   his   cus-  'Versailles,  etc.  R.  Co.  v.  Town  of 

tomers  suffer  injury.     In  Ireland  v.  Versailles,  9  Ky.  L.  Rep.  352  (1887). 

Oswego   Plank-road   Co.,    13   N,   Y.  '•Mabry  v.   Cape   Girardeau,  etc. 

526  [unguarded  precipice],  the  duty  Co.,  92  Mo.  App.  596,  66  S.  W.  394 

of  defendant  to  use  reasonable  care  (1902). 

to  keep  its  road  safe  was  said  to  be  ^Stewart  v.  Chester,  etc.  Tr.  Co., 

the  same  as  that  required  of  public  3  Pa.  Sup.  Ct.  86  (1896). 

road    officers.      8.    p.,    Eggleston    v.  "Hydes,  etc.  T.  Co.  v.  Yates,  108 

Columbia  Tump.  Co.,  82  N.  Y.  278  Tonn.  428,  67  S.  W.  69  (1902). 

[pile  of  stones  on  road  frightening  "  Lebanon,  etc.  T.  Co.  v.  Purdy,  18 
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§  386a.  Liable  where  defective  condition  is  combined 
with  fright  of  horse.  —  Where  a  road  is  unsafe  by  reason 
of  a  pile  of  gravel  therein  and  a  rnt  beside  it,  and  plain- 
tiff's horse  becoming  frightened  threw  the  wheels  on  one 
side  of  the  wagon  on  the  pile  of  gravel,  those  on  the  other 
side  falling  into  the  rut,  and  plaintiff  was  thereby  thrown 
from  the  wagon,  he  is  entitled  to  recover."  A  turnpike 
company  is  liable  for  an  injury  caused  by  a  frightened 
horse  backing  the  vehicle  over  such  an  unguarded  de- 
clivity as  a  person  of  ordinary  prudence  would  have 
guarded  against  by  a  barrier."  It  has  been  held  not 
negligence  in  a  turnpike  company  to  allow  cows  occa- 
sionally to  stray  on  its  road  and  graze  on  the  border,  and 
that  where  the  had  condition  of  the  road  is  the  proximate 
cause  of  injury  to  a  traveler,  the  company  is  liable 
though  the  fright  of  the  horse  at  the  presence  of  the  cows 
may  be  a  contributing  cause." 

§  387.  Statutory  liability  for  non-repair.  —  In  Massa- 
chusetts and  Vermont,  and,  perhaps,  in  some  other  States, 
turnpike  companies  are  made  liable  by  statute  for  all 
damages  happening  to  travelers  from  want  of  repair  of 
their  roads.  Under  such  a  statute,  the  common-law 
remedy  for  damages  is  taken  away,  and  the  action  can 
be  maintained  only  by  a  person  from  whom  toll  is  de- 
mandable ; "  and  the  company  is  an  insurer  of  the  safe 
condition  of  its  road,  and  is  responsible  even  for  latent 

K7.    L.    Hep.    ai2,    37    B.    W.    668  indictment  or  action  on  the  case  are 

(1003).  not  taken  awa;  by  a  statute  which 

"  Henderson,  et«.  T.  Co,  v.  Oosby,  merely  impoases  a  penalty  for  non- 
108  Ky.  132,  10  Ky.  L.  Rep.  1851,  repair  (Susquehanna,  etc.  Tump.  Oo. 
44  S.  W.  839  (1898).  t.  People,  IS  Wend.  207;  Bee  Water- 

"  Canton,  etc.  T.  Co.  v.  Mclntyre,  ford,  etc   Tump.  Co.   v.   People,   9 

105  Ky.  185,  20  Ky.  L.  Rep.  1107,  49  Barb.  161;  People  v.  Goahen  Tump. 

S.  W.  980    (1690).  Co.,    11    Wend.    597;    Syracuse,    etc. 

"Asbby  T.    Elsberry,  etc.  T.   Cb.,  Plank-road  Co.  v.   People,   80   Barb. 

aupTO.  25      [all     indictments]  ;      Schuylkill 

"  Williams  V.  Hingbam  Tump.  Co.,  NaT.   Co.  v.  McDonough,  33  Pa,   St. 

4    Pick.    341;    Baxter    v.    Winooski  73;  Bee  Pennsylvania,  etc.  Canal  Go. 

Tump.  Co.,  22  Vt.  114.     Remedy  by  v.  Graham,  03  Id.  290). 
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defects  in  it^®  Whenever  the  danger  to  travel  resulta 
from  general  decay,  and  is  not  open  and  visible  to  all,  the 
company  is  nevertheless  responsible,  so  long  as  it  takes 
toU.^' 

§  388.  Reappropriation  of  road  by  the  public.  —  The 
duty  to  repair  a  turnpike  continues  until  the  highway  has 
been  appropriated  by  the  public  in  conformity  with  law.^^ 
In  Connecticut,  the  extreme  doctrine  is  maintained  that 
a  turnpike  company  is  liable  for  the  nonrepair  of  its  road 
until  the  company  is  dissolved,  or  at  least  until  the  road 
has  been  abandoned  so  long  as  to  furnish  a  presumption 
of  its  legal  dissolution.^^  But,  in  general,  we  think  a 
turnpike  company  is  bound  to  keep  its  road  in  repair 
only  so  long  as  it  retains  its  management  and  keeps  it 
open  for  travel.** 

§  389.  Effect  of  change  of  control  of  road.  —  The  ac- 
quisition by  another  of  the  right  to  use  the  road  will  not 
necessarily  relieve  from  further  obligation  the  one  orig- 
inally liable  for  its  non-repair,  as  where  the  proprietors 

*  Johnson  t.  Salem  Tump.  Oorp.»       "Heed  v.  Cornwall,  27  Oonn.  48. 

100  ICaas.   622;    Yale   t.    Hampden  There  held  that  the  town  was  not 

Tamp.  Co.,  18  Pick.  357;  see  Davis  estopped,    by    reason   of   its    having 

V.  LauKHlle  Plank-road  Co.,  27  Vt.  repaired  the  road*,  from  denying  its 

602.  liability  for  a  defect  therein;   that,. 

*In  Randall  v.  Cheshire  Tump,  under  the  statute  concerning  high- 
Co.,  6  N.  H.  147,  the  company's  offi-  ways  and  bridges,  a  liability  to  keep- 
oer  warned  a  traveler  about  to  cross  the  road  in  repair  could  not  exist  in 
a  bridge  that  it  was  unsafe  and  the  town  and  in  the  turnpike  com- 
that  he  had  better  take  another  pany  at  the  same  time.  But  see 
route.  Held,  the  company  was  lia-  Proctor  v.  Andover,  42  N*.  H.  362; 
ble  for  his  injury  from  a  defect  in  State  v.  Alburgh,  23  Vt.  262. 
the  bridge.  "  It  is  not  enough  that  "  See  Ward  v.  Newark  Tump.  Co., 
they  give  notice  that  there  is  dan-  1  Spencer,  323;  People  v.  Hillsdale 
ger;  they  must  give  ikotioe  that  Tump.  Co.,  23  Wend.  254;  Barton 
there  is  danger  for  which  they  will  v.  Montpelier,  30  Vt.  650;  Bryant  v. 
not  be  answerable,  and  must  refuse  Biddeford,  39  Me.  193;  Wellsbor- 
to  take  toll."  ough,  etc.  Oo.  v.  Griffin,  67  Pa.  St. 

"Marsh  v.   Branch   Eoad,    17   N.  417  [company  not  liable  after  sale  of 

H.  444.  its  road  under  foreclosure]. 
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of  a  bridge  allow  it  to  be  used  by  a  railroad  company,  or 
tbe  latter,  by  legal  proceedings,  acquires  the  right  to  use 
it.  The  proprietors  are  bound  to  guard  against  dangers 
which  may  arise  from  such  new  use."  So,  where  a  turn- 
pike was  occupied  by  a  street  railway,  the  proprietors  of 
which  were  bound  by  law  to  repair  that  portion  occupied 
by  its  tracks,  the  turnpike  company  is  liable  to  a  traveler 
on  the  turnpike  injured  by  driving  upon  a  pile  of  snow 
thrown  from  its  track  by  the  railroad  company.*' 

"Peoria.  Bridge  0>.  t.  Loomis,  20  Allgehmy,  etc.  Plonk-road  Co.,   (101 

nl.  235;   sea  Am  merman  v,   \V70n1-  Pa,    St,    334),   compaoj   held   liable 

ing  CajiaJ  Co.,  40  Pa.  St.  250;  Com-  for  an  injury  which  occurred  while 

mraiwealth  v,  WoroesUr  Tump.  Co.,  the  road   was   in  the  temporary  oc. 

3  Pick,  327.     The  owner  of  a  bridge  cupation   of   one   who   was   engaged 

franchise  contracted  with  a,  railroad  in  building. 

eompiuif    to    bulM    tbe    bridge    and  "Johnson    v.    Balem    Tump.    Co., 

k^p  it  in  repair,   he  to  be  entitled  109    Mass.    622.      See    Matthews   v. 

to  all  tolls,  except  im  the  passengers  Winooski   Tump.    Co.,   24   Vt.   4SQ: 

and  freight  of  the  company.     Held,  Wiliard    v.    Newbury,    22    Id.    4SB; 

that  he  waa  liable  for  defects  (Tift  Wayne  Tump.  Co.  v.  Beny,  S  Ind. 

V.  Towni,  03  Qo,  47).     In  Bom  v.  286. 
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§  390.  Bridj^es  distingnished  from  highways.  —  Ques- 
tions relating  to  negligence  in  the  construction  and  main- 
tenance of  public  bridges,  as  a  species  of  highways,  have 
been  already  considered  in  the  chapters  on  Municipal 
Corporations,  and  on  Highways.  It  is  only  necessary  to 
speak  now  of  matters  relating  to  bridges,  wherein  they 
diflFer  from  ordinary  highways.  The  term  **  highway,*^ 
in  a  statute,  does  not  import  a  bridge,  and,  therefore,  to 
charge  a  party  with  neglect  in  building  or  repairing  a 
bridge,  it  must  be  by  the  term  *  *  bridge,  * '  which  alone  de- 
scribes such  a  structure.^  A  bridge  of  public  utility, 
though  built  by  an  individual  for  his  own  convenience,  if 
dedicated  to,  and  accepted  by,  the  community,  is  a  public 
bridge.^     Its  mere  user,  if  proved  to  be  of  public  utility, 

*  state   T.   Canterbury,  28   N.   H.  ferent  parts  of  the  street  of  a  city 

195.     See  Osmond  v.  Widdicombe,  2  is  a  part  of  such  street) ;   but  see 

Bam.  &  Aid.  40;  City  of  Flemings-  City    of    Flemingsburg    v.    Fleming 

borg  r.  Fleming  Co.,  32  Ky.  L.  Rep.  County,  supra. 

11,  105  S.  W.  133    (1907),    (in  the        'Rex  v.  Bucks,  12  East,  192;  Dy- 

fltatute  governing  highways  the  term  gert    v.    Schenck,    23    Wend.    446 ; 

"bridge*'  is  used  almost  every  see-  Requa  v.  Rochester,   46   N.  Y.   129 

tion,  but  a  distinction  has   always  [bridge,    placed    by    a    third    party 

been  made  between  the  terms  ''  high-  across  a  gutter,  had  been  allowed  by 

way"  and  "bridge,"  the  latter  not  the  city  to  remain  for  years;   city 

being  included  in,  or  the  equivalent  liable  for  its   safe  condition].     "A 

of  the  former).    Cavender  v.  City  of  bridge  built  by  an  individual  over  a 

Charleston,    59    S.   E.    (S.    C.)    732  public  highway,  and  used  by  the  pub- 

(1907),    (a    bridge   connecting    dif-  lie,  must  be  kept  in  repair  by  the 

[987] 
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is  sufficient  proof  of  adoption,  without  formal  acceptance.' 
At  common  law,  it  is  indispensable  to  the  character  of  a 
bridge  repairable  by  a  county  that  it  should  span  a  water- 
course, a  bridge  being  regarded  as  a  substitute  for  a 
ferry ; '  though  the  mere  fact  that  an  arch  passes  over  a 
stream  does  not  necessarily  make  it  a  bridge ;  it  may  be  a 
culvert,  and,  whether  it  is  one  or  the  other,  is  a  question 
of  fact."  In  this  country,  statutes  which  impose  the  duty 
of  building  and  maintaining  bridges  usually  define  what 
is  intended  by  the  term  bridge,  but,  unless  the  import  of 
the  term  is  limited  by  statute,  it  means  a  passageway  for 
travelers  over  streams  or  other  obstacles  in  the  highway, 
otherwise  impassable.* 

§  391.   [Consolidated  with  §  390.] 

§  392.  Approaches  to  bridges.  —  The  approaches  to  a 
bridge  constitute  a  part  of  it,  and  a  duty  to  repair  the 

public"    (Heaoock  v.    Shermaa,    li  dearly  §hown    (Curtis  v.  Town   of 

Wend.  5S).     a.  p.,  Houfe  v.  Fulton,  Borina,  138  Wis.  660,  120  N.  W.  401 

34    Wis.    608     [town    using    bridgB  (1909). 

built  t^  the  county  must  repair  it] ;  *  Per  Savag«,  C.  J.,  People  v.  Sara- 

Stttte  V.  Compton,  2  N.  H.  513).    An  toga,  etc.  R,  Co.,   15  Wend.    133. 

Individual    who   has   built   a   bridge  'Rex  v.  Whitney,  3  Ad.  t  El.  60, 

over  a  private  way  is  not  indictable  71 ;  Tolland  v.  Willington,  26  Conn, 

for  its  non-repair,  though  it  is  gen-  678.     See  Bridge  Proprietors  v.  Ho- 

erally  uaed  by  the  public    (Stat*  t.  boken    Co.,    I    Wall.    118     [railroad 

Seawell,  3  Hawlcs,  193).  vi&duct    not    a    bridge];     Smith    v. 

'Marseilles   v.    Howland,    124    Dl,  Wright,  27  Barb.  621   [bridge  over  a 

647,  16  N.  E.  SS3.    Th«  fact  that  a  ravine  or  pond  not  "  a  bridge  "  under 

bridge   constructed   by   a   county   as  statute]  ;   Casey  v.  Tama  County,  76 

part  of  a  public  road  leads  up  fo  and  Iowa,  665,  37  N.  W.  138. 

joins  a  street  at  the  corporate  limits  'Bridge    Proprietors    v.    Hoboken 

of  a  town,  does  not  make  it  a  town  Co.,  1  Wall.  116;   Sussex  t.  Strader, 

bridge,  so  as  to  relieve  the   county  18  N.  J.  I^iw,  108,  112;  State  t.  Gor- 

(Owen   County   v.   Washington,    121  ham,   37  Me.  451 ;   Tolland  v.   Will- 

Ind.  379,  23  N.  E.  257;  The  Queen  V.  ington,   26   Conn.   578;    Bardwell   v. 

Inhabitants  of  Southampton,   172  B.  Jamaica,  15  Vt.  438 ;  Reg.  t.  Glouoes- 

D.  424,  19  Q.  B.  D.   (per  Lord  Cole-  tershire,    1    Carr.    &    M.    506.       "A 

ridge,  C.  J.)  600.    But  a  town  is  not  building    constructed    over    a.    river, 

estopped  from  denying  that  a  bridge  creek    or   other    stream,    or    over    a 

privately  built  is  not  a,  part  of  the  ditch    or    other    place,    in    order    to 

highway  unless  its  adoption  by  use  is  facilitate  the  passage  over  the  same."' 
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bridge  includes  the  repair  of  its  approaches/  Where  the 
maintenance  of  a  bridge  is  imposed  upon  one,  and  the 
maintenance  of  the  highway  leading  to  and  across  it  is 
imposed  upon  another,  the  question  sometimes  arises  as 
to  the  distance  from  the  extremities  of  the  structure  of 
the  bridge  at  which  the  responsibility  of  the  one  ends  and 
that  of  the  other  begins.  By  the  common  law  of  England, 
a  space  of  three  hundred  feet  from  either  end  of  the 
bridge  is  to  be  taken  as  part  of  the  bridge  itself,  and,  as 
such,  is  repairable  by  the  county.*  No  such  precise  and 
definite  rule  prevails  in  this  country .*     To  what  distance 

(Bouvier's  Law  Diet  (6th  ed.).    The  son  t.  Barnestead,  74  N.  H.  78,  65 

definition  is  too  broad,  it  includes  Atl.  298  (1906);  Francis  v.  Franklin 

both  viaducts,   cause^^ys    and    cul-  Tp.,   179   Pa.   St.    195,   36  Atl.  202 

Terts.     Bridge  and  culvert  are  not  (1897);    Pittsburg,  etc.  Ry.   Co.   v. 

synonymous   (Cleveland  v.  Washing-  Dodd,  24  Ky.  L.  Rep.  2057,  72  S.  W. 

ton,  79  Vt.  498,  65  Atl.  584  (1907).  822;  8.  c,  115  Ky.  176,  25  Ky.  L. 

'Hayes  v.  R.  R,  Co.,  9  Hun,  63;  Rep.   255,    74    S.   W.    1096    (1903). 

Titoomb   t.    Fitchburg    R.    Co.,    12  But  it  has  been  held   in   Nebraska 

Allen,  254;  Commonwealth  v.  Deer-  that  the  term  "bridges"  as  used  in 

field,  6  Id.  449 ;  White  v.  Quincy,  97  Indiana    statute    does    not    include 

Mass.  430;  Sussex  t.  Strader,  18  N.  approaches    (Central    City   v.    Mar- 

J.  Law,  108;  Daniels  v.  Athens,  55  quis,  106' N.  W.  221   (1905)  ;  United 

Oa.  609;  Albee  v.  Floyd  Co.,  46  Iowa,  States  v.  Cincinnati  Ry.  Co.,  134  Fed. 

177.     Whatever  approach   is  neoes-  353,  67  C.  C.  A.  335  (1905). 
sary  to  connect  the  structure  of  a       'Rex  v.  West  Riding  of  York,  7 

highway  bridge  and  stone  abutments  East,  588 ;  Rex  v.  Devon,  14  Id.  477. 

on  which  it  rests  with  the  highway  This  distance  was  fixed  by  Stat.  22 

built  on  solid  ground,  and  to  make  Hien.  VIII,  §  5,  which  was  declar- 

the  structure    accessible    from    thle  tory  of  the  common  law    (Reg.   v. 

highway,  is  part  of  the  bridge  (Tink-  Lincoln,  8  Ad.  &  El.  65).     In  Eng- 

ham  V.  Stockbridge,  64  Vt.  480,  24  land,  by  the  Highway  Act  of  1835, 

Atl.  761 ) .  Not  being  bound  to  repair  the  highway  over  a  county  bridge  is 

a  state  bridge,  though  within  its  cor-  to  be  repaired  by  those  who  were 

porate  linuts  and  in  continuation  of  legally  bound  to  repair  it  before  the 

its  street,  a  city  is  not  bound  to  re-  bridge  was  built.     By  the  Railway 

pair  the  approaches  to  such  bridge  Clauses   Consolidation   Act  of    1845 

(Carpenter  v.  Cohoes,  81  N.  Y.  21) ;  a  railway  company  which  crosses  a 

Shaw  V.  Saline  Tp.,  113  Mich.  342, 71  road  must  make   a   ''bridge,"    and 

N.  W.  642    (1897)  ;   Howrington  v.  must  watch  and  repair  the  "bridge 

Madison  County,  126  Ga.  699,  55  S.  E.  and  road  and  approaches."     Bevan 

941  (1906) ;  Nicolai  v.  City  of  Balti-  on  Negligence  (3d  ed.),  377-8. 
more,   100   Md.    679,    60    Atl.    627       •Titcomb  v.  Fitchburg  R.  Co.,  12 

(1905);  Schell  v.  German  Flats,  54  Allen,  254;  Commonwealth  v.  Deer- 

Hise.  445,  104  N.  Y.  Supp.  116;  Wil-  field,  6  Id.  449. 


from  either  end  of  the  bridge  a  bridge  company  is  bound 
to  repair  the  approaches  to  it,  is  to  be  determioed  by  the 
statute  which  grants  the  franchise,  or,  if  not  declared  by 
statute,  then  by  a  consideration  of  what  is  reasonable 
under  the  circumstances.'"  A  bridge  company  which  has 
practically  adopted,  as  a  part  of  its  bridge,  a  way  which 
connects  the  bridge  with  the  highroad  is  responsible  for 
the  condition  of  such  connecting  way."  It  is  clear  that 
the  approach  should  not  be  of  less  width  than  the  bridge, 
but  it  need  not  be  of  greater  width  so  as  to  conform  to  the 
width  of  the  highway  leading  to  it." 

§  393.  Abutments  and  railings.  —  The  term  bridge  im- 
ports not  only  the  structure  itself  and  its  approaches,  but 

■•Commonwealtli  v.  DeerfieM,  6  Al-  Coimtj,  34  Pa.  Super.  Ct.  221  (1907) 

len,    440.      There   the   question   was  Howington  v.   MaJiBOn   County,    128 

vheth«r     a     stream,     having     been  Ga.  690,  66  S.  E.  041    (1906)  ;  SUte 

widened  by  washing  during  a  flood,  t.    Dlinois    Cent.    Ry.    Co.,    246    III. 

the  bridge  company,  baring  a  fran-  168,   92  N.  E.  814    (lOlD)  ;   Kicolal 

cbise  to  construct  a  bridge  across  a  v.  Baltimore,   100  Md.   679,  60  All. 

stream     (no   other    limitation   being  627     (1905);    County   of   Brown   v. 

expressed    in    the    franchise),    was  County  of  Ktya  Paha,  88  Neb.   117, 

bound  to  extend  the  bridge  to  fit  the  129   N.   W.   260    (1010);    Schell   r. 

new    width    of    the    stearm.      Held,  German'  Flats,    64    Misc.    445,    104 

that  it  was.     Whether  an  approach  N.   Y.  Supp.   116;   United  States  v. 

is  part  of  a  bridge,  repairable  by  the  Cincinnati,   etc.    Ry.    Co.,    134    Fed. 

county,  is  tor  the  jury  (Newcomb  v.  363,  87  C.  C.  A.  335  (1004)  ;  City  of 

Montgomery   County,   79   Iowa,   487,  Chicago  v.   Pittsburg,  etc.,   Ry.   Co., 

44N.  W.  715).    See  Saunders  T.  Gun  247  III.  310,  03  N.  E.  307,  248  111. 

Plains,  76  Mich.  182,  42  N.  W.  1088  100,  93  N.  E.  309   (1910)  ;   Stxte  t. 

[plankwalk  for   pedestrians   laid   od  Illinois,  etc.  Ry.  Co.,  supra), 
bridge  approach,  no  part-of  bridge].        "Watson  v.  Lisbon  Bridge,  14  Me. 

Id  Pennsylvania  where  the  duty  of  201. 

keeping  highways    in    repair   is   im-        "A    railroad   company   cannot   he 

■   posed  on  cities,   townships  and  bor-  compelled  to  restore  the  approaches 

ouglis.     and     that     of     maintaining  to  a  bridge,  appropriated  by  it,   to 

bridges  on  counties,  what  constitutes  their  original  width,  the  approaches 

the   approach    to    a    bridge   is    gen-  being    of    the    same    width    as    the 

erally  a  question  of  fact  for  the  jury  bridge   (Reg.  t.  Birmingham,  etc.  R, 

under  the  evidence  in  the  particular  Co.,  2  Q.  B.  D.  47).    But  see  Regina 

case,   rather   than   of   any   arbitrary  v.  I..ondon,  etc.  R.  Co.,  1  Railw.  Caa, 

rule  of  law  prescribing  a  particular  323,  1  Redf.  on  Railw.  100. 
distance   ( Wllliamaport  v.  Lycoming 
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its  abutments,^'  embankments  and  railings,"  all  of  which 
must  be  maintained  for  the  reasonable  protection  of 
travelers.^*  The  omission  of  any  railings  or  walls  upon 
a  bridge  is  culpable  negligence  ^'  and  cannot  be  excused 

by  showing  that  they  would  increase  the  liability  of  the 
bridge   to   destruction  by  floods.^^     Where   the   space 

"Susflex  V.  Strader,  18  N.  J.  Law^  able   safety   requires    it    (Pelky   v, 

108 ;  Parker  v.  Boston,  etc  R.  Co.,  Saranac,  73  N.  Y.  Supp.  493,  67  App. 

3  Cosh.  107 ;   Bardwell  t.  Jamaica,  Div.  337    ( 1001 )  ;  but  see  Mack  t. 

16  Vt.  438;  ToUand  v.  Willington,  26  Town  of  Shawangunk,-90  N.  Y.  Supp. 

Conn.  578;   Rusch  v.  Davenport,  6  760,    98    App.     Div.    577     (1904). 

Iowa,  455  Knowledge  or  notice,  actual  or  con- 

"•Holley  V.  Winooskie  Turnpike,  1  structive,  is  essential  to  fix  the  lia- 

Aik.  74;  Rice  v.  Montpelier,  19  Vt.  bility  of  miunicipalities  as  in  case  of 

470;    Palmer   v.    Andover,   2    Cush.  highways  generally    (Parr  v.  Board 

600;    Hayden    v.    Attleborough,    7  of   Corners   of   Shawnee   Ck>unty,    70 

Gray,   338;    Woods   v.    Groton,    111  Kans.    Ill,    78    Pac.    449     (1904); 

Mass.  357;  Woodman  v.  Nottingham,  Pearl  v.  Benton  Tp.,  123  Mich.  411, 

49  N.  H.  387;   Norris  v.  Litchfield,  82  N.  W.  226   (1900)  ;  City  of  San 

35  Id.  271;  Newlin  v.  Davis,  77  Pa.  Antonio  v.  Ball,  66  S.  W.  (Tex.  Civ. 

St  317;   Houfe  r.  Fulton,  34  Wis.  App.)    713    (1901).     But  notice   is 

608;  Kenworthy  v.  Ironton,  41   Id.  not    required    where    defect    is    the 

647;  Grayville  v.  Whitaker,  85  111.  natural    result    of    failure    of    duty 

439;  Daniels  v.  Athens,  55  Ga.  609;  (Green  v.  Town  of  Nebagamain,  113 

Moreland    v.    Mitchell    County,    40  Wis.  608,  89  N.  W.  520   (1902) 

Iowa,  394;   Albee  v.  Floyd  County,  "Ward  v.  North  Haven,  43  Conn. 

46  Id.   177.  148;   Bronson  v.   Southbury,   37   Id. 

"Dardenelle,     etc.      Bridge      Co.  199;   Tolland  v.   Willington,  26   Id. 

V.   Groom,    129    S.    W.    (Ark.)    280  578;    Palmer   v.    Andover,    2    Cush. 

(1910);  Enowles  v.  Cent.,  etc.  Ry.  600;  Hyatt  v.  Rondout,  44  Barb.  391; 

Co.,  118  Ga.  795,  45  S.  E.  605  (1903) ;  Morrell  v.  Peck,  88  N.  Y.  398;  Chi- 

Spring  V.  Williamstown,   186  Mass.  cago  v.  Wright,  68  111.  586;  Corbalis 

479,  71  N.  E.  949   (1904)  ;  Grant  v.  v.  Newbury,   132  Pa,  St.  9,  19  Atl. 

Brainerd,  86  Minn.  126,  90  N.  W.  307  44;  Brawn  v.  Laurens  County,  38  S. 

(1902) ;  Halm  v.  Bd.  of  Freeholders,  C.  282,  17  S.  E.  21 ;  Parke  County  v. 

etc,  76  Atl.    (N.  J.)    1014    (1910);  Sappenfield,  6  Ind.  App.  577,  33  N. 

Strader  v.  Monroe  County,  202  Pa.  E.  1012;  Miller  v.  Boone  County,  96 

St.  626.  51  Atl.  1100  (1902)  ;  Gould  Iowa,    5,    63    N.    W.    352;    Loewer 

V.  Sehermer;  101  Iowa,  582,  70  N.  W.  v.  Sedalia,  77  Mo.  431;   Walker  v. 

697  (1897)  ;  Lauder  v.  St.  Clair  Tp.,  Kansas  City,  99  Id.  647,   12  S.   W. 

125  Mich.  479,  85  N.  W.  4    (1901).  894;  Teater  v.  Seattle,  10  Wash.  St. 

That  there  are  a  great  number   of  327,   38  Pac.   1006.     See  cases  cited 

bridges  in  a   town   requiring  atten-  under  §  356,  ante. 

tion  will  not  relieve  from  negligence  "  Bronson     v.     Southbury,     supra 

the  failure  to  place  guard  rails  on  [want  of  railings  "gross  and  culpa- 

a  particular    bridge    where    reason-  ble  n^ligence"]. 
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spanned  by  s  bridge  has  been  reduced,  after  a  lapse  of 
years,  by  extending  tbe  embankments  from  time  to  time 
into  tbe  river,  sncb  embankments  are  repairable  as  parts 
of  the  bridge." 

§  394.  By  whom  bridges  are  repairable.  —  In  England 
the  repair  of  pubUc  bridges  is,  prima  facie,  a  charge  npon 
the  county,  as  the  repair  of  highways  is  a  charge  upon  the 
parish."  In  this  country  bridges  and  highways  have 
not  been,  as  a  general  rule,  treated  as  distinct  and  sep- 
arate subjects  of  le^slative  provision.  They  are  con- 
sidered to  be  portions  of  the  highways  which  pass  over 
them,'"  and  their  maintenance  is  confided  to  the  same  cor- 
porate bodies  or  public  officers,  upon  whom  rests  the  duty 
of  maintaining  the  highways."  In  some  States  the  main- 
tenance of  bridges  as  parts  of  highways  is  imposed  npon 
the  towns ; "  in  other  States  it  is  imposed  upon  counties ;" 

"Tolland  V-.  Willingtotr,  26  CcHin.  are  not  liable  at  common  law  for  it- 

fiTSi  Powers  T.  Woodstock,  38  Vt.  44;  fects  in  bridges  in  Beoept«d  enry- 

T^ler  T.  Williston,  62  Id.  269,  20  Atl.  where   in   this   £010117    (cases   cited 

304.  under  g§  266,  267,  ante).     The  lia- 

"Rei  V.  Bucks,   12  Bast,   192.     A  bili^  of  a  highway  officer  for  failare 

parish  or  other  known  portion  of  a  to  repair  can  only  arise  where  he 

county  may,  by  usage  and  custom,  has  tbe  requisite  funds  in  hand  or 

become  chargeable  with   the   repair  under    control    (Bankins    t.    Police 

«f  B.  bridge    (Rex  v.  Ecclesfleld,    1  Jury  of  Calcasieu  Parish,    116  La. 

Bam.  &  Aid,  350;  Bex  v.  Hendon,  4  639,  40  So.  S2S    [IB06). 
Bam.  &  Adol.  628;  Rez  v.  Machynl-       "See  §  258.  ante.    Tbe  liability  of 

leth,  2  Barn.  4  Cr.  166).  the  CHty  of  New  York  with  respect  to 

"Goshen  v.  Myers,  119  Ind.  196,  the  Brooklyn  bridge  is  to  be  deter- 
21  K.  E.  657.  Under  a  statute  re-  mined  by  reference  to  the  liability  of 
quiring  all  highways  to  be  not  less  the  municipality  generally  for  the 
than  sixteen  feet  wide,  all  bfidgee  maintenance  of  its  streets  and  high- 
must  be  of  the  same  width  (Rusch  ways,  with  such  modification  as  may 
V.  Davenport.  6  Iowa,  443).  arise   from   its   not   being   built   on 

""The  common-law  responslbilll?  the  surface  (Sadlier  v.  Ci^  of  New 
of  counties  for  the  repair  of  bridges  York,  166  N.  Y.  408,  76  N.  E.  272. 
never  prevailed  in  .Veio  York"  (Hill  aff'g  93  N.  Y.  Supp.  &79,  104  App. 
T.  Livingston,  12  N.  T.  62).  The  Kv.  82,  and  reVg  81  N.  Y.  Supp.  308, 
bridges  which  counties,  aa  such,  are  40  Uisc  78  (1900). 
bound  to  maintain  are  few,  and  form  '  See  S9  250,  267,  ante.  A  privata 
exceptions,  created  by  statutes,  to  the  person  has  been  held  liable  t<x  fail- 
general  rule.    The  rule  that  counties  ure  to  keep  bridge  in  such  repair 
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and  in  stiU  other  States  upon  independent  public  officers. 
When  a  bridge  crosses  a  stream  which  divides  two  coun- 
ties or  towns,  the  duty  to  repair  is  generally  imposed 
upon  both  by  the  statute ;  and,  by  the  common  law,  where 
such  statutes  do  not  prevail,  both  the  towns  or  counties, 
as  the  case  may  be,  are  jointly  and  severally  liable  for 
failure  to  repair  such  bridge."  But  when  a  bridge  is 
between  two  States,  the  authorities  of  each  State  are 
solely  liable  for  the  non-repair  of  the  part  of  the  bridge 
within  its  own  boundary.^'  The  owner  of  land  who  for 
a  number  of  years  has  acquiesced  in  the  use  by  the  public 
of  a  road  leading  across  a  small  bayou  over  which  he  had 
constructed  a  bridge,  impliedly  invites  the  public  to  make 
use  of  the  bridge  and  becomes  Uable  for  injuries  due  to 
negligent  construction  or  want  of  repair.** 

§  395.  Bridges  across  navigable  streams.  —  A  bridge 
built  without  authority  across  a  navigable  stream  is  a 
public  nuisance  for  which  the  builder  or  maintainer  is 
subject  to  indictment,*^  and  to  a  private  action  for  dam- 
ages.** It  is  said  that  there  are  three  cases  in  which  legis- 
ts that  it  would  support  the  weight  (1904) ;  Buffalo  County  v.  Kearney 
of  a  man  and  mule  where  he  has  for  Ck>unty,  83  Neb.  550,  120  N.  W.  171 
years  invited  its  use  by  the  public,  (1909)  ;  Colby  v.  Mount  Morris,  114 
though  built  on  his  own  land  (Law-  App.  Div.  915,  100  N.  Y.  Supp.  362; 
son  T.  Shreveport  Water  Wks.  0>.,  State  v.  Sexton,  124  Wis.  352,  102 
HI  La.  73,  35  So.  390   (1903).  K.  W.  24  (1905)  ;  Village  of  Bloomer 

**  See  cases  cited  under  §  345,  ante.  v.  Town  of  Bloomer,  128  Wis.  297, 
WTien  a  draw-bridge  is  negligently  107  N.  W.  974  (1906);  People  v. 
managed  and  controUed  by  both  a  Dover,  158  DL  197,  41  N.  E.  1105 
town  and  village,  a  right  of  action    (1895). 

aoorues  against  them  jointly  and  "Brown  v.  Fairhaven,  47  Vt.  386. 
•cverally  (W^isenberg  v.  Winne-  "Lawson  v.  Shreveport  water 
conne,  56  Wis.  667;  Theall  v.  Yonk-  Works  Co.,  Ill  La.  73,  35  So.  390 
ers.  21  Hun,  265,  and  for  a  special    (1903). 

case,  see  Day  v.  Day,  94  N.  Y.  163).  "Commonwealth  v.  Bridge  Co.,  2 
Bd.  of  Com'rs  of  Cloud  County  v.  Bd.  Gray,  339,  and  cases  cited, 
of  Com'rs  of  Mitchell  County,  76  **Se6  Brown  v.  Scofield,  8  Barb. 
Kans.  750,  90  Pac.  286  (1907) ;  State  239;  Chenango  Bridge  Co.  v.  Lewis, 
V.  Bangor,  98  Me.  114,  56  Atl.  589  63  Id.  111.  A  bridge  built  without 
(1903) ;  Dodge  County  v.  Saunders  authority  cannot  impose  any  obli- 
County,  70  Neb.  451,  100  N.  W.  934    gation  on  the  inhabitants  of  the  town 

[Law  op  Neg.    Vol.  I  —  63] 
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lative  authority  is  necessary  to  erect  a  bridge  over  a 
stream:  first,  where  the  stream  is  navigable;  second, 
where  the  State  owns  the  bed  of  the  stream;  and  third, 
where  the  right  to  take  toll  is  desired.*"  But  a  bridge, 
though  built  under  competent  authority,  should  be  con- 
structed and  afterward  maintained  so  as  not  to  impede 
or  impair  the  navigation  of  the  stream."  A  condition, 
in  an  authority  to  erect  a  bridge  over  a  navigable  stream, 
that  it  shall  not  ' '  injure,  stop  or  interrupt  the  naviga- 
tion," does  not  apply  merely  to  the  time  the  bridge  was 
built ;  but  if,  at  any  subsequent  time,  the  navigation  is  so 
interrupted,  the  proprietors  are  liable  for  damages  there- 
by sustained." 

§  396.  Draw-bridges.  —  The  proprietors  of  a  draw- 
bridge owe  a  duty  to  navigators  to  provide  requisite 
tackle  for  raising  the  draw,  and  to  raise  the  same  when 

to  keep  it  in  repair   (Commonwealth  r.  Fhila.  Towboat  Co.,  23  How,   (U. 

T.  Charlestown,  1  Pick,  180).     But  S.)   20B).    s,  p.,  Lawrence  v.  Great 

after  a  town  has  availed  itself  of  a  Northern  R.  Co.,  16  Q.  B.  643;  Stwl 

bridge  built  by  a   county,   the  town  v.  Southeastern  R.  Co.,  16  C.  B.  550, 

cannot   set  up   that   the   bridge   was  32  Eng.  L.  ft  Eq.  386 ;  Monongahela 

built     across     a     navigable     stream  Bridge  Co.  v.  Kirk,  40  Pa.  St.  US; 

(Houfe  V.  Fulton,  34  Wis.  808).  Van   Duzer   v.   Elmira,   etc.   R.   Co., 

"Fort  Plain  Bridge  Co  v.  Smith,  75   Hun,   487.  27   N.  Y.   Supp.  474; 

30N.  V.  44,  63  [injunction].    In  that  Silver  v.  Missouri  Pac.  R.  Co..  101 

ca.<*e,  defendant  attempted  to  build  a  Mo.  70,  13  S.  W.  410;  St.  Louis,  etc 

free  bridge  on  his  o\Tn   land  acroM  Packet   Co.    v.   Keokuk   Bridge   Co., 

the  Mohawk  river,  which  is  only  par-  31  Fed.  765. 

tially  navigable.     Held,  that  as  the       "  If  the  bridge,  when  built,  is  no 

bridge  did  not  impede  or  impair  navi-  obstruction,  a  change  in  the  channel 

gation.  it  was  not  a  public  nuisance,  from  artificial  causes  created  by  third 

■Hatch  V.  Vermont  Central  R.  Co.,  parties   cannot   affect   the   rights  of 

25  Vt.  40;  Mellen  v.  Western  R.  Co.,  the     company;     otherwise     if    such 

4  Gray.  301 ;   March  v.   Portsmouth,  change  is  the  result  of  natural  causes, 

etc.  R.  Co.,  10  N.  H.  372;  Smith  v.  influenced  in  their  operation  by  the 

Milwaukee,  18  Wis.  82.     When  piles,  piers  of  the  bridge   (Dusan  v.  Bridge 

used  in  the  construction  of  a  bridge,  Co.,  27  Pa.  St.  303).     A  draw-bridge 

instead   of   being   entirely    removed,  over  navigable  water,  although  there 

were  cut  off  just  below  the  surface  must  unavoidably  be  some  delay  in 

of  Oie  water,  so  tlint  a  vessel  ran  on  passing  occasioned  by  it,  is  not.  per 

them   and   was   injured,   the   builder  •e,    such    obstruction    to   navigatim 

was  held  liable    (Phila.,  etc.  R.  Oo.  as  to  amount  to  a  nuisaooe  (Works 
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required  by  vessels  desiring  to  pass  through,*^  and  to 
travelers  upon  the  bridge,  to  guard  the  draw,  when 
opened,  by  sufficient  barriers,  and  lights  at  night,  or  other 
reasonable  means.**  It  is  no  excuse  for  not  lighting  a 
draw  at  night,  that  boatmen  lawfully  passing  through  it 
had  negligently  left  it  open.** 


§  397.  ToU-bridflres.  —  The  proprietors  of  toll-bridges 
are  not  common  carriers,  nor  subject  to  the  severest  re- 
sponsibilities of  such  carriers ;  they  are  bound  to  use  only 

ordinary  care  and  diligence  in  the  construction  of  their 
bridges,  and  in  keeping  them  in  proper  order.*'  Merely 
giving  notice  to  travelers  of  the  dangerous  condition  of  a 

Y.  Junction  R.  Co.,  5  McLean  C.  G.  need  not  be  guarded  by  day  by  an 

425).     Plaintiff  must  show  the  cir-  impassable  barrier   across   the   foot- 

cumstances  which  make  the  injury  path.    A  drop-gate  lowered  to  within 

fairly  chargeable  to  some  one  as  a  two  and  a  half  feet  of  the  floor  of 

wrong    (Macomber    v.    Nichols,    34  the   bridge  is   sufficient.     A   person 

Mich.  212).  passing  such  a  gate  is  guilty  of  neg- 

** Patterson  v.  Eaat  Bridge  Co.,  40  ligence      (Hart     v.     Hudson     River 

Me.  404;  Davis  v.  Jerkins,  5  Jones  Bridge  Co.,  84  N.  Y.  56). 

(N.    C.)    Law,   290;    Weisenberg  v.  »*Manley  v.  St  Helen's  Canal,  etc. 

Winneconne,  56  Wis.  667,  14  N.  W.  Co.,  2  Hurlst.  &  N.  840. 

871.       Where    a    charter     required  "Bridge  Co.  v.  Williams,  9  Dana, 

"  suitable "  draws,  the  bridge  com-  403 ;   Orcutt  v.  Kittery  Bridge  Co., 

pany  is  bound  to  enlarge  their  draw,  53   Me.   500 ;    Chase   v.    Cabot,   etc. 

if  rendered  necessary   for   the   con-  Bridge  Co.,  6  Allen,  512;  Grigsby  v. 

venient     accommodation    of    vessels  Chappell,  5  Rich.  Law,  443;  Stokes 

having  occasion  to  navigate  the  river  v.  Tift,  64  Ga.  312 ;  State  v.  Zanes- 

( Commonwealth    v.     New     Bedford  ville,  etc.  Tump.   Co.,   16   Ohio   St. 

Bridge  Co.,  2  Gray,  339).    Defects  in  308.     See  Stack  v.  Bangs,  6  Lans. 

a   draw-bridge   were   known    to   the  262;    Rapho  v.    Moore,   68   Pa.    St. 

vessel,     which     had     several     times  404;  Tift  v.  Jones,  52  Ga.  538.     In 

passed  through  without  injury;  held  St.  Louis  Bridge  Co.  v.  Miller   (138. 

not,  per  ae,  contributory  negligence  111.  465,  28  N*.  E.  1091),  held  that  a 

in    endeavoring   once   more   to   pass  higher  degree  of  care  was  due  from 

through    (Crouch  v.  (Charleston,  etc.  a  toll-bridge  company  than  from  one 

R.  Co.,  21  S.  C.  495) .    See  Toll-Bridge  maintaining  a  free  bridge.    Keeper  of 

Co.  V.  Langrell,  47  Conn.  228 ;  Ripley  unlighted    toll-bridge    liable    for    in- 

V.  Freeholders,  40  N.  J.  Law,  46.  jury  to  pedestrian  by  bicylist  (Cono- 

"  Stephani  v.  Manitowoc,  89  Wis.  wingo  Bridge  Co.  v.  Hedrick,  95  Md. 

467,    62    N.    W.     176;     Chicago    v.  669,  53  Atl.  430   (1902).     Owner  of 

Wright,  68  HI.  586.    An  open  draw  private  bridge  over  which  travel  is 
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bridge  apparently  safe  will  not  absolve  the  proprietors 
from  liability  ao  long  as  they  keep  the  bridge  open  and 
take  tolL" 

not  invited  not  UaUe  (Oanoo  Lime       "Kandall  r.  Cheahire  Tumplkt^  fi 
Co.  T.  Kutherford^   102  Ta.  244,  4S    N.  H.  147.     See  g  387,  ant*. 
S.E.3M  (19M). 
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panies to  navigators. 

400.  Construction  of  canals. 
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§  402.     Maintaining      embankments, 
etc. 

403.  Repair  of   towing-path,  and 

fencing  canal. 

404.  Duties  of  boat-owners. 

405.  [Omitted.] 


§  398.  State  canals.^  —  The  duty  of  directing  the  use, 
and  maintaining  in  proper  repair,  canals  built  and  main- 
tained at  the  expense  and  profit  of  the  State,  is  intrusted 
to  certain  public  oflBcers,  or  boards  of  commissioners,  who 
are  personally  liable  for  their  neglect  of  such  duty.  The 
State,  as  a  proprietor,  is  not  subject,  without  its  consent, 
to  an  action  for  the  negUgence  of  its  officers  and  servants, 
in  the  management  of  its  pubUc  works.^ 

'  Columbia  Water  Power  Company,  sufficiently  high  not  within  the  stat- 

assignee  of  the  Columbia  Canal  from  ute] ;   Chisholm  v.   State,   14  N.  Y. 

the  State,  and  the  city  of  Columbia  246,  36  N.  E.  184;  Bowen  v.  Stete, 

claiming  under  the  Power  Company,  108  N.  Y.  166,  15  N.  £.  56;  Rexford 

are  bound  by  common  law  not  to  ob-  v.  State,  105  N.  Y.  229,  11  N.  E.  514 ; 

struct  the  canal  as  one  of  the  navi-  Silsby     Mfg.     Co.     t.     Stete,     104 

gable  waters  of  the  Stete,  and  are  N.  Y.  562,  11  N.  E.  264.    As  te  per- 

bound  by  express  contract  to  keep  it  sonal  liability  of  a  contractor  with 

open  for  navigation  (Stete  v.  Colum-  the  Stete  to  keep  in  repair  a  section 

bia  Water  Power  Co.,  82  S.  0.  181,  of  a  Stete  canal,  see  §  325,  ante; 

63  S.  E.  884  (1909).  Corhort  v.   Stete,   114   N.   Y.   Supp. 

'See  §§  249,  251,  an^e.    The  stei-  544,    61    Misc.    13     (1908).      Held, 

ute  of  New  York,  giving  the  right  of  liable  to  hotel   proprietor   suffering 

action  against  the  Stete  for  negli-  damage  from  failure  to  repair  bridge 

gence  of   officers   having   charge   of  built  by  the  Stete   (Kline  v.  Stete, 

canals,  is   construed   in   Rexford  v.  114    K.    Y.    Supp.    318,    61    Misc. 

State,   105   N.   Y.   229;    Heacock  v.  (1905).    But  in  the  absence  of  neg- 

Stete,  Id.  246;  Stewart  v.  Stete,  Id.  ligence,    held,    change    of    grade    of 

254;    People    v.     Canal    Bo^d,    2  highway  caused  by  the  building  of 

Thomp.  &  C.  276  [negligent  excava-  a  bridge  over  the  canal  will  not  en- 

tion] ;  Locke  v.  Stete,  140  N.  Y.  480,  title  an  abutting  owner  to  recover 

35  N.  E.  1076  [claim  for  negligence  for  injury  to  his  property  (Warner 

of  servant  in  raising  a  lift  bridge  in-  v.  Stete,  117  N.  Y.  Supp.  108,  132 
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§  399.  Obligation  of  canal  companies  to  navigators.  — 

Private  persons  or  corporations,  who  own  and  operate  a 
canal  which  they  invite  the  public  to  use  upon  the  pay- 
ment of  tolls,  are  bound,  so  long  as  they  keep 'it  open,  to 
exercise  ordinary  care  to  keep  it  in  such  repair  that  it 
may  be  navigated  with  safety,*  but  no  more  than  ordinary 
care  is  required.' 

App.  Div.  en   (leOS).    The  Stkt«  U  vania  Caiul  Co.  t.  Burd,  90  Id.  2S1; 

liable  for  injiuy  to  landowner  hy  ex-  Brady  v.  State.  26  Md.  290:  People 

cess  wat«r  allowed  negligent!}'  to  es-  v.  Lake  Superior,  etc.  Co.,  62  Mich. 

cape  from  the  Erie  Canal   (Adkinson  233;    Ten    Ejck    v.    Delaware,    etc. 

V.   State,    187   N.   Y.   566,   80   N.   E.  Canal  Co.,  18  N.  J.  Law,  200.  37  Am. 

1104,  alTg  90  N.  Y.  Supp.  792,  114  Dec.     233;     PitUburg,    etc     Co.    v. 

App.  Div.  249    (1907).     For   injury  Bruce,    102    Pa.    St.    23;    Spence    v. 

to  crops  (Crowley  v.  State,  90  N.  Y.  Lake    Drummord     Canal     Co.,     129 

Supp.  4BS.  99  App.  Div.  62  (1904).  N.  0.  160,  63  S.  E.  739  (IftOS).    But 

'  In  Lancaster  Canal  Co.  v.  Pama-  the   failure  of  a.  canal   company    to 

by,    11    Ad.    &    El.    223,    defMidant  restore  the  canal  when  deetroyed  by 

bad  notice  of  a  sunken  boat  in  its  storm  gives  no  right  of  action  to  a 

canal,  but  took  no  steps  to  raise  it,  navigator   for   damages    from    delay 

nor  to  place  a  light  near  it  at  night;  sulTered     in     ctMnmon    with     others 

and     plaintilT's     boat,     during     the  (Crowell  v.  Cape  Cod,  etc.  Canal  Ck).. 

night-time,    ran    foul    of    it.      Held,  108  Mass.  167,  46  N.  E.  454   (1897). 

that,     independent     of     defendant's  'Hence  they  are  not  liable   for  a 

charter  requiring  it  to  raise  sunken  defect  of  which   they  had  no  notice, 

boats,   the  common   law   imposed  on  e.  g.,  a  stone  at  tiie  bottom  of  the 

it  the  duty  to  take   reasonable  care  canal     (Exchange    Fire    Ins.    Co.    v, 

to    keep    it    free    from    obstructions  Delaware,  etc.   Canal   Co.,   10   Boaw. 

dangerous   to   the  safety   of   naviga-  180)  ;  McKee  v.  Delaware,  etc.  Canal 

tors.     The  remedies  given  by  statute  Co.,    125   N.   Y.   353,   26   K.   E.   305, 

against  a  canal  company  for  injuriea  35   X.   Y.   St.    12,   21    .Km.   St.   Rep. 

arising    from    the    conatruotion    of  740).     Damage  by  percolation  from 

dams  as  a  part  of  the  navigable  high-  natural   seepage   is   not   recoverable; 

way,  do  not  exclude  the  commoH'law  there  must  be  graes  negligence  (Wel- 

remedies    for   injuries   arising    fr<Mn  liver  v.   Pennsylvania  Canal   Co..  23 

an   abuse   of   the   privileges   granted  Pa.  Sup.  Ct.  79   (1903).     A  riparian 

to  the   company   or   for   the  neglect  owner,  having  a  rice  plantation  irri- 

of   its   duties    (Schuylkill    NaT.    Co.  gated  from  a  fresh  water  stream,  is 

T.  McDonough,  33  Pa.  St.  73)  ;  9.  p.,  protected  by  the  constitution  against 

Hooker  v.  New  Haven,  etc.  Canal  Co.,  such   impairment  of  his  right  as  is 

24  Conn.   146;   Delaware,  etc.  Canal  caused'  by  a  canal  company  connect- 

Co.  V.  Lee,  22  N.  J.  Law,  2+3;  Weit-  ing  the  stream  with   a.  body  of  salt 

ner   v.   Delaware,   etc.   Canal   Co.,  4  water   and   causing  its   inflow    (Big- 

Robt.   234;    Pennsylvania   R.   Co.   v.  ham  Bros.  v.  Port  Arthur,  etc.  Co., 

Patterson,  73  Pa.  St  491;   Pennsyl-  100  Tex.  192,  97  S.  W,  686    (1906). 
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§  400.  Ckinstruction  of  canals.  —  Where  the  depth  or 
width  of  a  canal  is  prescribed  by  statute,  the  proprietors 
are  bound  to  maintain  it  at  the  required  depth  or  width. 
Their  f  ailuxe  to  do  so  creates  a  public  nuisance ;  and  a 
navigator  who  is  specially  damaged  by  reason  of  the  in- 
sufficient depth  or  width  of  the  canal,  has  an  action 
against  the  proprietors.*  An  improper  construction  of 
a  canal  basin,  so  that  water  escapes  upon  adjacent  land, 
is  actionable.' 

§  401.  Maintenance  of  bridges,  locks,  etc.  —  The  obli- 
gation of  a  canal  company  is  not  only  to  those  who  navi- 
gate its  canal,  or  for  whom  it  transports  persons  or  prop- 
erty, "but  it  owes  a  duty  to  the  general  public  to  see  that 
its  canal,  locks,  bridges,  and  other  property  are  so  con- 
structed, maintained  and  managed  as  not  to  cause  injury 
to  others.^  Canal  companies  are  invariably  required  by 
statute  to  erect  bridges,  by  which  intersected  highways 
may  be  carried  over  the  canal ;  and  sometimes  they  are 
required  to  maintain  them  in  repair.  In  either  case,  they 
must  use  reasonable  and  ordinary  care  to  construct  such 
bridges  on  a  proper  plan,  and  with  suitable  materials, 
and  to  keep  them  afterward  in  a  reasonably  safe  state  of 
repair.®     And  a  bridge,  sufficient  to  accommodate  the 

*  Riddle  v.  Proprietors  of  Locks  ft  defence  that  the  foulness  was  caused 

Canals,  etc.,  7  Mass.  169.    See  Quincy  by  other  persons    ( Attorney-General 

Gsnal  Co.  v.  Newcomb,  7  Mete.  276.  v.  Bradford  Navigation  Co.,  35  Law 

•Delaware,  etc.  Canal  Co.  v.  Gold-  J.   fCh.],  619).     In  Sipple  v.  State, 

stein,  125  Pa.  St.  246,  17  Atl.  442;  99  N.  Y.  284,  the  gates  of  a  lock  in 

Warber  v.  State,  132  App.  Div.  611,  some  way  got  open  at  night  and  a 

117  N.  Y.  f^upp.  108  (1909).     Held,  body  of  water  flowed  through,  madfe 

that  where  there  is  no  proof  of  negli-  a    breach    in    the    canal    bank,    and 

f!ence  the  Canal  Act  of  1894  did  not  flooded    plaintiff's    land.      Defendant 

confer  on  abutting  owner  the  right  held  liable  for  negligence  in  leaving 

to  recover  for  injury  to  his  property  the  lock  without  any  one  in  charge. 

by  the  State  changing  the  grade  of  a  •  Chisholm  v.  State,  141  N.  Y.  246, 

highway  incident  to  the  construction  36    N.    E.    184    [dangerous    hole    in 

of  a  bridge  over  a  canal.  bridge-approach] ;    Bowen    v.    State, 

'Where  the  company  has  pumped  108  N.  Y.  166,  15  N.  E.  56  [defec- 
foul  water  into  its  canal,  so  as  to  tive  bridge-railing] ;  French  v.  Don- 
make  the  canal  a  nuisanoe,  it  is  no  aldson,  57  N.  Y.  496  [contractor ;  rot- 
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travel  when  it  is  made,  must  nevertheless  be  enlarged 
and  improved,  if  necessary,  to  accommodate  the  business 
which  in  course  of  times  comes  upon  the  highway.* 

§  402.  MaintaJning  embankments,  etc.  —  Canal  pro- 
prietors are  bound  to  use  only  ordinary  care  to  prevent 
breaks  and  the  escape  of  surplus  water,  causing  the  flood- 
ing of  adjacent  lands.'"    Some  nice  questions  have  arisen 

ten  bridge] ;  Union  Canal  Co.  v.  tian  would  be,  and  the  statute  of 
PinegTOve,  6  Watts  &  8.  660;  Lowell  ISSO  provided  that  a  town  should 
V.  Proprietora  of  Locks  &.  Canals,  7  not  be  liable  for  daskages  for  the 
Mete.  1 ;  Leopard  v.  Chesapeake,  breaking  of  anj  bridge  by  the  trana- 
etc.  Canal  Co.,  1  Gill.  222;  Oautret  portation  over  it  of  any  vehicle  and 
V.  Egerton,  L.  R.  2  C.  P.  371.  Where  load  weighing  four  tons  or  over;  and 
a  company  ereoted  swing-bridges,  114  days  before  the  accident  by  the 
which  the  boatmen  were  to  open  for  Act  of  1909,  the  weight  in  such  case 
the  purpose  of  passing,  and  which,  for  which  the  town  should  not  be 
when  opened,  left  the  edge  of  the  liable  was  increased  to  eight  tons  or 
canal  unprotected,  it  was  liable  for  more.  Held  that  the  interval  he- 
want  of  sufficient  light  or  other  tween  the  latter  act  going  into  effect 
means  of  preventing  people  falling  and  the  happening  of  the  accident 
into  the  eanal  while  the  bridge  was  was  not  such  as  to  make  the  failure 
lawfully  opened  at  night-time  (Man-  of  the  State  to  strengthen  its  bridge 
ley  V.  St,  Helen's  Canal,  etc  Co.,  2  acro»  its  canal  actionable  ne^i- 
Hurlst.   &   N.   840),      In   Louisville,  gence. 

etc  Canal   Co.  v.  Murphy    (9  Bush,  'Manley  v,  St.  Helen's  Canal,  etc 

622),   a  canal   company  erected,   on  Co.,  2  Hurlst.  &  N.  840.     Compare 

its   own   land,   a   bridge  merely   for  Witherley  v.  Regent's  Canal  Co.,   12 

ita  private  use;  it  was  not  shown  to  C.  B.  N.  S.  2 ;   Brad?'  v.  Chicago,  4 

have  invited  the  public  to  come  upon  Bias.  449. 

it  to  do  business  with  the  company  "See   Quincy   Ctmal   v.   Newcomb, 

or  otherwise,  though  the  public  had  7  Mete.  276;  Morris  Canal  Co.  v.  Ry- 

been  permitted  to  use  it  for  thirty  erson,  27  N,  J.  Law,  467.     A  canal 

years.     Held,  that  so  tar  as  the  pub-  company   is   not   liable   for    a    mere 

lie    were    concerned,    the    company  accidental  breach  of  their  eanal  (Hig- 

owed  no  duty  to  prevent  the  bridge  gins  v.  Chesapeskc,  etc  Canal  Co..  3 

going  to  decay.     It  cannot  shift  its  Harringt.  411;  Whitehouse  v.  Birm- 

responsibility   by   leasing   the   canal  ingham     Canal     Co.,     27     IjAw     J. 

(Ryereon  v.  Morris,  etc.   Canal   Co.,  [Exch.]    25).      In    Hooker    v.    New 

71    N.    J.    Law,    38J„    59    Atl.    29  Haven,   etc   Co.,    16   Conn.   312,   the 

(1904).     O'Bryan  t.  State,  68  Misc.  banks  of  a  canal  were  in  imminent 

618,    125   N.   Y.   Supp.   490    (1910),  danger  of  breaking  away  by   reason 

where  the  Canal   Law  provides  that  of  the  surplus  water  in  the  canal; 

the  state  shall  only  be  liable  where,  the  company,  in  order  to  protect  the 

In  like  case,  an  individual  or  corpora-  banks   and   to   preserve   the    naviga,- 
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between  canal  proprietors  and  the  owners  of  adjacent 
water-power,  or  lessees  of  surplus  water,  as  to  the  use  of 
such  surplus  water.  In  general,  the  canal  proprietors 
have  no  right  to  use  more  water  than  is  necessary  for  the 
proper  operation  of  their  works ;  and  if  they  improperly 
take  away  any  part  of  the  water  to  which  another  has  a 
right,  they  will  be  liable  for  the  consequent  damage.^^ 

§  403.  Repair  of  towing-path,  and  fencing  canal. — 
The  towing-path  of  a  canal  is  a  public  highway,  but  only 
for  the  purposes  for  which  it  was  made."  The  pro- 
prietors of  the  canal  owe  no  duty  to  persons,  other  than 
navigators,  to  keep  it  in  repair,  except,  possibly,  where 
they  have  appropriated  a  part  of  the  public  highway  for 
their  use  as  such.  Nor  are  they  under  any  general  obli- 
gation to  fence  the  canal.  Hence,  where  a  canal  was  con- 
Btructed  by  the  side  of  a  public  footway,  at  a  distance  of 
several  feet  from  the  towing-path,  but  the  distinction 
between  the  footway  and  towing-path  had  become  oblit- 
erated, and  the  public  had  been  permitted  to  travel  on 
the  intermediate  space  without  objection,  a  traveler  on 
the  footway  who  left  it  and  fell  into  the  unf enced  canal, 
was  held  to  have  no  remedy  against  the  proprietors." 

tion,  let  off  the  water  upon  adjacent  to  saye  the  ditch,  cut  one  of  its  em- 
land  through  a  waste-weir.  Held,  bankments  and  turned  its  waters  up- 
the  landowner  might  recorer  his  on  adjacent  cultivated  lands,  where 
damages,  although  the  discharging  there  was  no  natural  water-course  to 
of  the  water  waa  done  prudently,  carry  them  away.  Held,  the  pro- 
and  in  a  manner  to  do  as  little  dam-  prietor  could  not  justify  the  trespass 
age  as  possible.  But  in  such  a  case,  on  the  ground  that  it  was  the  act 
the  act  complained  of  being  done  for  of  Qod ;  the  storm  might  have  been, 
the  protection  of  the  defendant's  own  but  the  cutting  of  the  embankment 
P^P^rty^  the  question  of  negligence  was  not  (Turner  v.  Tuolumne  Water 
would'  not  arise,  except  possibly  on  Co.,  25  Cal.  397) ;  Spence  v.  Lake 
the  question  of  damages.  Twenty  Driunmond  Canal  Co.,  150  N.  C.  160, 
years'  user  of  opening  in  bank,  with  63  S.  E.  729  (1909). 
occasional  overflow,  held,  not  to  give  "  Lynch  v.  Stone,  4  Den.  356. 
prescriptive  right  to  increase  such  "Rex.  v.  Severn,  etc  R.  Co.,  2 
overflow  (Savannah,  etc.  Co.  v.  Bam.  &  Aid.  646,  648,  per  Bayley, 
Bourquin,  51  Ga,  378).  The  pro-  J.  See  cases  in  §  333,  ante. 
prietors  of  an  irrigating  ditch,  dur-  ^  Binks  v.  South  Yorkshire  R.,  etc. 
ing  an  extraordinary  flood,  in  order  Co.,  3  Best  &  S.  244.    See  Hardcastle 
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§  404.  Duties  of  boat  owners.  —  Persons  navigating  a 
canal  are  bound  to  the  use  of  ordinary  care  in  equipping 
and  managing  their  boats,  so  as  not  to  injure  others," 
e.  g.,  keeping  their  boats  in  such  condition  that  the  tow- 
lopes  of  other  boats  can  freely  pass  under  them.  But 
the  mere  fact  that  a  keel  was  not  in  good  order  for  this 
purpose  is  not  sufficient  evidence  of  negligence."  It  is 
not  negligence  for  the  owner  of  a  boat  laid  up  in  winter 
quarters  to  leave  her  hatches  off  without  protection,  so 
that  a  person  coming  on  the  boat  fell  into  them." 

§  405.  [Omitted.] 

V.   South   Yorkibire   R.,   etc.   Co.,   4        **  Sbennui  t.  Western  Transp.  Co, 
Uurlat.  ft  N.  67.  62  Barb.  ISO. 

"  Case  V.  Perew,  46  Hun,  67  [col-  ■■  Caniff  v.  BlBnchard  Nav.  Co.,  6S 
JUion].  Mich.  638,  33  N.  W.  744;  b.  P..  An- 

derson V.  Sculljr,  31  Fed.  161. 
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CONSTRUCTION  AND  MAINTENANCE  OF  RAIL- 
ROADS.* 
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407. 


Construction  and  mainte- 
nance of  track,  roadbed, 
bridges,  culverts  and  pub- 
lic railway  crossings,  etc. 

What  dangers  must  be  pro- 
vided against. 
407a.  Not  liable  for  consequential 
damages. 

Railroads  on  highways. 

[Omitted.] 

[Consolidated  with  §  408.] 

[Omitted.] 


408. 
409. 
410. 
411. 


§412.     Rights  of  compensated  land- 
owners. 

413.  Obligations    of    lessor    and 

lessee  of  railroads. 

414.  Interference  with  highways, 

etc. 

415.  Restoration    of    roads    and 

bridges. 

416.  Road  bridges  over  railroads. 

417.  Highway  crossing  at  level. 
417a.  Other  crossings  at  level. 


§  406.  Oonstructioii  and  maintenance  of  track,  road* 
T)ed,  bridges,  culverts  and  public  railway  crossings,  etc. 
—  A  railway  company  is  bound  to  use  ordinary  care  for 
the  laying  of  its  track,  and  the  construction  of  its  road- 
bed, bridges,  culverts,  public  and  railway  crossings  in 
such  manner,  and  keeping  them  in  such  condition,  as  to 
make  its  road  reasonable  safe  for  all  persons,  who,  hav- 
ing a  right  to  pass  over  or  under  it,  to  be  upon  it,  or  to 
have  their  property  thereon,  are  themselves  in  the  exer- 
cise of  ordinary  care,  and  as  not  to  cause  unnecessary 
damage  to  adjacent  properties.*     Its  liability  is  for  un- 


*The  duty  to  keep  a  road  in  suffi- 
cient repair  is  a  condition  attendant 
upon  the  grant  of  the  franchise, 
which,  from  its  very  nature,  inures 
to  the  benefit  of  all  who  may  have 
occasion  to  use  the  thoroughfare 
(Comberland  Valley  R.  Co.  v. 
Hnprhes,  11  Pa.  St.  141).  Hence  it 
is  negligence  not  to  clear  away  trees 


which  by  falling  will  obstruct  its 
road  (Texas,  etc  R.  Co.  v.  Vallie,  60 
Tex.  481) ;  or  to  allow  a  telegraph 
pole  to  stand  for  three  years  within 
18  inches  of  a  side  track  (Chicago, 
etc.  R.  Co.  V.  Russell,  91  111.  298); 
or  to  allow  coal  bins  dangerously 
close  to  its  track-  (Dickinson  v.  Port 
Huron,  etc.  R.  Co.,  53  Mich.  43,  18 


*We  purposely  omit  the  subject  of  damage  to  abutting  owners,  as  not 
governed  by  the  law  pf  negligence. 

[1003] 
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lawful  acts  or  lawful  acts  negligently  performed.  It 
has  been  held  liable  for  so  negligently  constructing  its 
embankments  as  to  overflow  the  lands  of  others,'  for 
negligently  obstructing  the  public  streets,'  or  navigation,' 
for  negUgently  casting  debris  on  the  land  of  others  by 
blasting; "  and  it  is  bound  to  use  great  care  in  tbese  re- 
spects for  the  protection  of  its  passengers."'     Where  it 

N.   W.   553)  ;    or   to   allow  a  cattle  (Peabody  v.  Boston,  etc.  Ry.  Co.,  189 

chute  or  other  structure  to  stand  too  Maai,    76,    62    N.    E,    1047    (19(K|. 

near  the  track   (Allen  v.  Burlington,  Overflow   from   opening    trestle   and 

etc.   R.  Co.,  04  Iowa,  M,   10  N.   W.  diacharge   of   matter   negligently  al- 

670;   Whalen  v.  Illinois,  etc.  R.  Co.,  lowed   to  accumulate    (Kansas,  ttc. 

16  Bradw.  320) ;  or  to  allow  obstruc-  Ry.  Co.  v.  Lackay,  72  Miss.  881,  16 

tions     to     remain     on     the     track  Bo.  900,  48  Am.  St.  Rep.  589  (1S9S). 

(Tinker  v,    N.   Y.,   Ontario,  etc.   R.  Overflow   caused  by   iusuffleieDt  cul- 

Co.,  71   Hun,  431,  24  N.  Y.  Supp.  vcrta    (Harvey  v.   Mason,  etc.  Ry. 

977).    But  the  company  ia  not  liable  Co.,    129    la.    465,    105    N.   W.   658 

for    the    proximity    of    a    structure  (1906);    Atlanta,   etc   Railway  Co. 

which    it   has   no   right  to   remove  v.  Higdon,  111  Tenn.  121,  76  S.  W. 

(Barber   v.    Richmond,   etc.    B.   Co.,  695     (1003).      See    Am.    and    Eng. 

34  a.  C.  444,  13  a.  E.  630).    Plain-  Eneyc.  of  Law    (2d  ed.),  715-716, 

tiff    could    recover    for    foot    being  and  cases  cited. 

caught    between     rails    and    planks  'Oudger  t.  Western,  etc  Ry.  Co^, 

(Spooner   v.   Delaware,   etc.   R.    Co.,  87  N.  C.  326,  10  Am.  &  Eng.  Caaes, 

116  N.  Y.  22,  21  N.  E.  696;  Libby  144;  Hogan  v.  Ky.,  etc.  Ry.  Co.,  21 

V.   Maine,   etc.   Ry.   Co.,   85   Me.   34,  8.  W.    (Ky.)    242   (1893). 

20  Atl.  943,  20  L.  R.  A.  812  ( 1892) ;  *  See  elaborate  Dote  in  59  L.  R.  A. 

Ry.  Co.  V.  Jullen,  37  Can.  Sup.  Ot  "33-94. 

632.  'Babin  t,  Vermont,  etc.  Ry,  Co., 

'Overflow  caused  by  bar  made  in  25  Vt.  303;  Blackwell  v.  Lynchburg, 

stream  by  blasting   (Watta  v.  Nor-  etc.  Ry.  Co^  111  N.  C.  157,  16  S.  E. 

folk,  etc.  Ry.  Co.,  30  W.  Va.    196,  12    (1892),   17   L.  R.  A,   729  and 

10  a.  E.  621,  23  L.  R.  A.  674,  45  note. 

Am.    St.    Rep.    894    (1894).      Over-  ■■As  to  the  general  rights  of  pu- 

flow  from  iosufBcient  culverts  (Hunt  sengers    in    this    respect,    see    Great 

V.  Iowa,  etc.  Ry.  Co.,  86  la,  16,  52  Western  R.  Co.  v.  Braid,  1  Moore  P. 

N.    W.   668,   41    Am.   St    Rep.  473  C.  (N.  S-)  101.    The  company  cannot 

(1892).     Overflow     caused     by     ob-  exonerate   itself  from  thia  reaponsi- 

structing    channel     (De    Baker    ».  bility  by  the  employment  of  a  com- 

Southern  Ry.   Co.,   106  Cal.   257,  39  p<>teiit   and   careful   person   to   build 

Pac.    610,    46    Am.    St.    Rep.     237  the  road.     If  the  road  is  not  in  fact 

(1895).     Overflow  caused  bj  fit]  on  carefully    built,   the    company's   lis- 

marshy    land     (Roushlange    t.    Chi-  bility  retnains  (Grote  v.  Cheater,  etc 

Mpo,  etc  Ry.  Co.,   115  Ind.   106,   17  Co.,  2  Exch.  251;   Virginia,  etc  R. 

N.  E,   198   (1888).     Overflow  caused  Co.  v.  Sanger,  15  Gratt.  230).     The 

by    unauthorized    change    ot    grade  same     rules    apply,    of    course,    to 
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has  regular  crossings,  it  ought  to  provide  lights  at  night, 
so  as  to  prevent  travelers  from  stumbling  over  ob- 
stacles ;  ^^  and,  though  it  is  not  in  general  bound  to  light 
any  portion  of  the  track  not  assigned  for  crossings,*^*"  yet 
it  must  light  every  part  which  is  so  used  with  its  con- 
sent ;  ^  and  make  it  reasonably  safe  and  easy  for  the 
passage  of  men  and  animals.'^®  Bridges  must  be  so  built 
as  to  allow  free  passage  of  water  and  ice/'  Side  tracks 
are  not  required  to  be  constructed  or  maintained  with  as 
liigh  a  degree  of  care  as  main  tracks.*^^ 

§  407.  What  dangers  must  be  provided  against.  —  A 


railroad  company  is,  however,  only  bound  to  provide 
against  dangers  which  can  reasonably  be  foreseen ;  •  and 
it  is  not  guilty  of  culpable  negligence  in  not  securing 
against  events  which  could  not  be  anticipated  by  reason- 
able men  of  the  ordinary  sagacity  required  in  the  busi- 

bridges    as    to   the    ordinary    track  placed  too  far  from  the  rails  (Mann 

(Bogart  V.  Delaware,  etc.  R.  Co.,  146  v.  Vermont  Cent.  R.  Co.,  55  Vt.  484). 

N.  Y.  283,  40  N.  E.  17;  Covington  "f  Omaha,  etc.  R.  Co.  v.  Standen, 

V.  United  States,  etc.  R.  Co.,  8  N.  Y.  22  Neb.  343,  35  N.  W.  183. 

App.  Div.  223,  40  N.  Y.  Supp.  313  "g  CDonnell  v.  Duluth,  etc.  R.  Co., 

[bridge  piers  insufficient  to  let  ice  89  Mich.  174,  50  N.  W.  801;  Ragon 

through] ;  Carlson  v.  Oregon,  etc.  R.  v.  Toledo,  etc.  R.  Co.,  97  Mich.  265, 
Co.,  21  Ore.  450,  28  Pac.  497).     As. 56  N.  W.  612. 

to  the  degree  of  care  required,  see  'Bramwell,  B.,  Comman  v.  East- 
Si  495,  499,  post.  em  Cos.  R.  Co.,  4  Hurlst.  &  N.  781, 

%  Nicholson  v.  Lancashire,  etc.  R.  786;  see  Tyrrell  v.  Eastern  R.  Co., 

Co.,  3  Hurlst.  A,  C.  534  [passenger].  Ill  Mass.  546;  Pershing  v.  Chicago, 

See  jyosty  §  417.  etc.  R.  Co.,  71  la.  561,  32  N.  W.  488. 

"c  A  person  crossing  a  railway  at  a  See  §§  16-18,  ante.  Maintaining  a 
part  where  there  was  no  footpath,  cut  with  sides  in  such  a  condition 
and  which  was  unlighted,  fell  into  that  a  landslide  occurs,  though  the 
a  hole  and  dislocated  his  shoulder,  immediate  cause  of  the  accident  was 
Held,  the  company  was  not  boimd  vibration  produced  by  a  train  pass- 
to  light  the  line  at  that  place  where  ing  through  the  cut,  is  negligence 
there  was  no  recognized  footpath  (Gleeson  v.  Virginia  Midland  R.  Co., 
(Paddock  v.  Northeastern  R.  Co.,  16  140  U.  S.  435,  11  8.  Ct.  859);  s.p., 
Law  Times  [N.  S.]  639).  Bonner  v.  Wingate,  78  Tex.  333,  14 

^Nicholson  v.  Itancashire,  etc  R.  S.  W.  790  [washout  at  culvert  negli- 

Co.,  suftra.  gently  constructed]  ;  Bonner  v.  May- 

•e  So  held,  on  injury  to  a  horse  at  field,  82  Tex.  234,  18  S.  W.  306. 
a  crossing,  caused  by  planks  being 
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iiesB,  such,  for  example,  as  an  extraordinary  flood  ^  or 
frost.'  But  dangers  which  might  reasonably  be  expected 
to  occur,  though  rarely,  must  be  guarded  against,  includ- 
ing unusual  storms,  which  might  well  be  anticipated.' 
Breaks  in  the  embankment  of  a  railroad  are  the  probable 
result  of  great  freshets ;  and  the  failure  to  guard  against 
them,  by  immediate  inspection  after  such  freshets,  is 

'  Withers  v.  North  Kent  R.  Co.,  27  for  the  necesHary  drainage  thereof," 
L.  J.  [Exch.]  417,  3  HurUt.  &  N.  and  a  failure  to  do  so  will  entitle 
S69.  In  that  case  it  was  shown  that  the  part;  injured  as  the  result  of 
the  milroad  was  laid  on  an  embank-  iuch  failure  to  recover,  unless  the 
ment  built  ot  sandy  soil,  in  a  marshy  injury  is  caused  by  such  unprece- 
coiintry  subject  to  floods,  and  that  dented  or  e^ctraordinary  floods  as 
the  culverti  were  insufficient  at  could  not  reasonably  have  been  an- 
timee  to  carry  off  the  water.  But  it  ticip&ted  at  the  time  of  the  coa- 
did  not  appear  that  the  embank-  struction  of  road"  (Baugh  v.  Gulf, 
ment  had  ever  been  affected  by  floods,  etc.  Ry.  Co.,  46  Tex.  App,  443 
although  it  had  been  in  use  for  five  (1006),  referring  to  Gulf,  etc  Ry. 
years,  until  the  night  upon  which  Co.  v.  Pomeroy,  67  Tes.  4B8.  See 
the  plaintilT  was  traveling,  in  which  Cobb  v.  St.  Louts,  etc.  Ry.  Co.,  149 
an  extraordinary  flood  bad  carried  Mo.  600,  60  8.  W.  894.  13  Am.  t 
away  the  soil  from  under  the  track,  Eng.  R.  Cases  (N.  S.)  632  {1SB9). 
and  the  cars  were  thrown  olT.  Held,  "See  Blyth  v.  Birmingham  Water- 
no  evidence  of  negligence,  b.  p.,  works  Co.,  11  Exch.  781;  McFaddea 
Central  Trust  Co.  v.  Wabash,  etc.  v.  New  York,  etc.  Ry.  Co.,  44  K.  Y. 
R.  Co.,  57  Fed.  441  [unprecedented  4TS.  See  Thompson  on  Negligence, 
flood];  Libby  v.  Maine  Cent.  R.  Co.,  §  2799  et  teg.,  and  casee  cited. 
85  Me,  34,  26  Atl.  943,  20  L.  R.  A.  'Railroads  must  be  prepared  tor 
812  [no  such  flood  for  fttty  yearsj.  any  storm,  not  so  extraordinary  that 
In  Pittsburgh,  etc.  R.  Co.  v.  Gille-  no  experience  could  have  anticipated 
land.  56  Pa.  St.  445,  it  was  held  that  its  occurrence  (Great  Western  K 
a  railroad  company  was  not  bound  to  Co.  t.  Braid,  1  Moore  P.  C.  (N.  S.) 
provide  culverts  sufficient  to  pass  101 ;  Mundy  v.  N.  Y.,  Lake  Erie,  etc 
exlraordinary  floods,  although  ncrt  B.  Co.,  75  Hun,  479,  27  N.  Y.  Supp. 
vnpreccdented.  B.  P.,  Houston,  etc.  469;  KanSEia  City,  etc.  R.  Co.  v. 
R.  Co.  T.  Parker,  60  Tex.  330;  Phila-  Cook,  57  Ark.  387,  21  S.  W.  1066; 
delphia,  etc.  R.  Co.  v.  Davis,  68  Md.  Gulf,  etc.  K.  Co.  v,  Pomeroy,  67  Tei. 
281,  11  Atl.  822;  Hannaher  v.  St.  4B8,  3  S.  W.  722;  Illinois  Cent.  R. 
Paul,  etc.  R.  Co..  5  Dak.  1,  37  N.  W.  Co.  v.  Heisner,  45  III.  App.  143). 
717;  Stoher  v.  St.  Louts,  etc.  R.  Co.,  The  decisions  are  along  two  distinct 
01  Mo.  509,  4  S.  W.  389.  The  stat-  lines  as  reefwcts  liability  for  inter- 
ute  prescribes  that  "  in  no  case  shall  fering  with  the  flow  of  surface  water. 
any  railroad  company  construct  a  the  common -enemy  doctrine  of  the 
roadbed  wilhout  first  constnicting  common  law.  and  the  civil-law  rule 
the  necessary  culvert  nr  sluices  as  of  the  right  and  duty  of  the  servient 
the  natural  lay  of  the  land  requires  proprietor    to    receive    all    natural 
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negligence.*"     Provision  must  be  made  against  dangers, 

likely  to  arise  from  severe  frosts,  such  as  have  before 

occurred  in  that  section."  But  the  company  is  not  re- 

drainage.      Though    the    former   ob-  a  land-owner  may   use  such   meana 

tains  in  the  majority  of  the  States,  as  he  sees  fit  in  dealing  with  it,  is 

the    latter    is    followed    in    several,  subject  to  qualification  by  the  gen- 

When  to  this  line  of  cleavage  there  eral    law    against    the    creation    of 

is  added  the  distinction  growing  out  nuisances,  as  well  as  the  collection 

of  statutes  adopted  in  most  of  the  of    such    water    and    its    discharge 

States,  it  is  apparent  that  one  must  through  an  artificial  channel  on  the 

consult    the    decisions    of    his    own  land  of  another) ;   Conn  v.  Chicago,. 

State    for    any    clear   expression    of  etc.  Ry.  Co.,  130  N.  W.   (Neb.)   563 

the  law  on  the  subject.    See  chapters  (1911),   (a  railroad  company  is  not 

XXXVI,    XXXVII,    on    Land    and  negligent    in    constructing    a    solid,. 

Structures   and   Water   and    Water-  continuous  roadbed  where  it  does  not 

courses.     Fairbury  Brick  Co.  v.  Chi-  obstruct    natural    drains   or    substi- 

cago,  etc.  Ry.  Co.,  113  N.  W.  (Neb.)  tutes  artificial  ones  of  equal  capac- 

535,     13    L.    R.    A.     (N.    S.)     542  ity) ;    Houghtaling  v.   Chicago,   etc. 

(1907),    (if   a   rainfall   be    8uch   as  Ry.  Co.,  117  la.  540,  91  N.  W.  811 

has  occasionally  occurred,  yet  as  its  (1902)  ;  San  Antonio,  etc.  R.  Co.  v.. 

recurrence  may  be  foreseen,  it  must  Kiersey,  98  Tex.  590,  86  S.  W.  744 

be  provided  against  by  a  railroad  in  (1905) ;    Price    v.    Oregon    R.    Co.,. 

the  construction  of  its  embankment  47  Ore.  350,  83  Pac.  843   (1906). 

involving  the  change  or  restraint  of  '•Hardy  v.   North   Carolina   Cent, 

the  natural  flow  of  surface  water) ;  R.  Co.,  74  N.  C.  734  [servant  recov- 

Quinn  v.  Chicago,  etc.  Ry.  Co.,  120  ered].     To    same    effect,    Libby    v. 

N.  W.  (S.  Dak.)  884  (19()9),  (where  Maine  Cent.  R.   Co.,  85  Me.  34,  20 

a  natural  channel  is  obstructed  by  a  Atl.  943.    An  immediate  and  careful 

railroad    embankment,    culverts    of  inspection   of   the   roadbed,   after   a 

sufficient   capacity   to  carry   off  the  violent  storm,  will  relieve  the  com- 

surfaoe    water   must   be    provided) ;  pany  from  liability,  even  though   it 

Jonesboro  Ry.  Co.  v.  Cable,  89  Ark.  does  not  discover  the  defect   (Inter- 

518,  117  8.  W.  550   (1909);  Blunck  national,  etc.  R.  Co.  v.  Halloren,  53 

V.  Chicago,  etc.  Ry.  Co.,   120  N.  W.  Tex.  46).    If  a  railroad  is  located  in 

(la.)    737    (1909),    (but   no   action  the  channel  of  a  stream,  it  is  negli- 

will  lie  for  flooding  land  with  sur-  genoe   not   to   construct   it   of   such 

face      water     necessarily     resulting  materials  that  it  will  withstand  the 

from  the  construction  of  the  road) ;  violent    action    of    water;     freshets 

Tretter  v.  Chicago,  etc.  Ry.  Co.,  126  must   be    anticipated    (Kansas   Pac. 

N.  W.   (la.)  339  (1910),  (a  railroad  R.  Co.  v.  Lundin,  3  Colo.  94).     And 

company  is  liable  for  unnecessarily  if  insufficiently  drained,  the  fact  of 

damming  up  and  throwing  back  sur-  an    unprecedented    storm    will    not 

face    water    on    adjoining    owner);  avail    (Philadelphia,   etc.   R.    Co.   v. 

Touchbury  v.  Northwestern  Ry.  Co.,  Anderson,  94  Pa.  St.  351,  360). 

R7  S.  C.  815.  69  S.  E.  877    (1911),  «Griveaud  v.  St.  I^uis  Cable,  etc. 

(the  common-law  rule  that  surface  R.  Co.,  33  Mo.  App.  458. 
water  is  a  common  enemy  and  that 
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quired,  regardless  of  ita  own  interest  and  convenience,  in 
the  execution  of  its  statutory  powers,  to  construct  its 
road  in  such  a  manner  as  will  occasion  the  least  possible 
inconvenience  to  the  owner  of  adjacent  land.'' 

§  407a.  Not  liable  for  oonsequential  damages.  —  Nor 

in  a  railroad  company  acting  in  pursuance  of  legislative 
authority  and  with  ordinary  care  liable  for  incidental  or 
consequential  damages.'*  All  damages  arising  from  such 
a  construction  of  the  road  are  in  legal  contemplation  con- 
sidered to  have  entered  into  the  compensation  allowed 
the  owner  of  the  land  at  the  time  of  the  condemnation  of 
the  right  of  way.'* 

§  408.  Railroads  on  highways.  —  In  laying  a  railroad 
upon  a  public  highway  ordinary  care  and  skill  must  be 
used  to  make  the  track  harmless  to  persons,  animals  or 
vehicles  passing  along  the  highway ;  '*  and  it  may  not  be 

"Towle    T.    Eastern    Ey.    Co.,    17  ville,  etc.  Ry.  Co.  v.  Dick,  B  Ind.  433; 

V.  H.  519;  Chapman  v.  Albany,  etc.  Egbert  t.  Lake  Shore  By.  Co.,  6  Ind. 

Ry.  Co.,  10  Bab.  360;   International,  App.    350.    33    N.    E.    660    (1893); 

etc.,  Ry.  Co.  v.  Pape,  62  Tei.  313;  Staton  t.  Norfolk,  etc.  Ry.  Co.,  Ill 

Touehbeny  v.  N.  W.  Ry.  Co.,  83  S.  a  N.  C.  278,  16  S.  E.  181,  17  L.  R.  A. 

316.  66  S.  E.  341   (190D).  636  and  note  (1 8»2). 

■*  Burroughs     v.     Housatonic     Ry.  "  Dearborn  v.  Boston,  etc  Ry.  Co., 

Co.,   IE  Conn.   124,  38  Am.  Dec  64,  24  N.  Y.  179;  Pittsburg,  etc  Ry.  Co. 

»nd  notes;    Aldrich  v.   Cheshire  Ry.  v.    Gilleland,    56    Pa.    St    446,     94 

Co.,  21  N.  H.  35»,  53  Am.  Dec.  212;  Am.     Dec    07;     Watts    v.    Norfolk, 

Hodge  V.  Lehigh  Valley  Ry.  Co.,  39  etc.  Ry.  Co.,  30  W.  Va.  106,  IB  S.  E. 

Fed.     440;     Sheperd    v.     Baltimore,  621,  23  L.  R.  A.  674,  45  Am.  St.  Rep. 

etc  Ry.  Co.,  130  U.  S.  426   (1880);  804     (1894);     Biackwell    t.    Lynch- 

Fitch  V.  New  York,  etc  Ry.  Co..  69  burg,  etc.  Ry.  Co.,  Ill  N.  C.  151,  Ifl 

Conn.  414.  20  Atl.  346,  10  L.  R.  A.  S.  £.  12,  17  L.  R.  A.  720  and  note,  32 

188    (1891)  ;   Beseman   v.   Penn.  Ry.  Am.  St.  Rep.  786  (1803)  ;  Johnson  v. 

Co.,  60  N.  J.  Law,  23S,  13  Atl.  164  Atlantic,  etc.  Ry.  Co.,  35  N.  H.  569, 

(1388);     Aldrich     v.     Metropolitan,  09  Am.   Dec   560;    Kots  v.   IllinoU, 

etc.  Ry.  Co.,   196  III.  466.  63  N.  E,  etc.  Ry.  Co.,   188  III.  578,  59  N.   E. 

155,  57  L.  R.   A.  237    (1002).     But  240  (1001);  Gartner  v.  Chicago,  etc 

see  Cogswell   v.  New  York,  etc.  Ry.  Ry.    Co.,    98    N.    W,     (Neb.)     1062 

Co.,  103  N.  V.  10.  m  Am.  Rep,  701,  (lOOfi). 

H  N.  E.  537   (18961;  Booth  v.  Rome,  "  Worster   v.   Farty-second    St.    R. 

etc.  Ry.  Co,,  140  N,  V.  267,  35  N,  E.  Co.,  60  N.  Y.  203:  MsMtti  v.  Harlem 

692,  24  L.  R.  A.  105  (1893)  ;  Evans-  R.  Co.,  3  E.  D.  Smith.  Bfl;   Fash   v. 
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enough  that  the  track  is  laid  just  as  it  is  on  land  belong- 
ing to  the  company.  As  in  other  cases,  the  degree  of  care 
and  skill  required  is  to  be  estimated  in  view  of  the  whole 
circumstances,  taking  into  account  the  obvious  risks  of 
danger  to  travelers,  and  the  necessity  of  caution  to  avoid 
numerous  injuries.^*  Thus  the  rails  ought  not  to  be  so 
laid  as  to  entangle  the  feet  of  men  or  horses ;"  nor  should 
the  rails  be  raised  so  much  above  the  level  of  the  highway 
that  persons  or  wagons  cannot  conveniently  pass  over 
them ; "  nor  should  snow  or  dirt  be  cleared  from  the  track 

Third  Ave.  R.  Co.,  1  Daly,  148;  see  Brown  y.  Hannibal,  etc.  R.  Co.,  99 

McClain    v.    Brooklyn    R.    Co.,    116  Mo.  310,  12  S.  W.  655;  Houston  St. 

N.  Y.  459,  22  N.  E.  1062.    The  com-  R.  Co.  v.  Autrey,  4  Tex.  App.  635, 

pany    is   negligent   in   willingly    al-  23  S.  W.  817. 

lowing  a  dangerous  hole  to  remain       ^^Mazetti  v.  Harlem  R.  Co.,  supra. 

between  its  tracks,  though  such  hole  And  see   Pittsburgh,  etc.  R.  Co.  v. 

were    made    by    the    city    through  Dunn,   56   Pa.   St.   280.    Where  too 

which  the  road  passes   (Oakland  R.  broad  a  space  was  left  between  the 

Co.  y.  Fielding,  48  Pa.  St.  320) ;  see  rail  and  a  plank  placed  beside  it  to 

^   342,  ante.     It  is  not  enough  to  facilitate  the  crossing  of  teams,  the 

prove   that  all  was  done  that  was  company    was    held    liable    to    the 

required  by  the  charter  and  the  city  owner   of   a   horse   which   wrenched 

ordinance    (Cleveland  y.  Bangor  St.  off  its  hoof    ((Ihiddeback  y.  Jewett, 

R.,  86  Me.  232,  29  Atl.  1005  [electric  20  Hun,  187).     See  also  the  similar 

polel).     But    the    company    is    not  cases    of    Baughman    y.    Shenango, 

liable  for  a  defect  which  it  did  not  etc.  R.  Co.,  92  Pa.  St.  355»  and  Cen- 

canse     and     was     not     allowed     to  tral  R.  etc.  Co.  y.  Gleason,  69  Oa. 

remove    (Snell  v.  Rochester  R.  Oo.,  200;  s.  p.,  as  to  the  foot  of  a  per- 

64  Hun,  476,  19  N.  Y.  Supp.  496).  son   (Elgin,  etc.  R.  Co.  v.  Raymond, 

The    right   to   lay   its   tracks   on   a  148  HI.  241,  35  N.  E.  729).     Where 

street  or  highway  does  not,  without  a  boy  had  his  foot  caught  in  an  un- 

express  provision  therefor,  give  the  blocked  switch    (Gulf,  etc.  Ry.   Co. 

railroad    company    the    right   either  v.  Walker,  70  Tex.  126,  7  S.  W.  831, 

to  destroy  the  street  or  highway  or  8  Am.  St.  Rep.  582  (1888). 
obstruct  the  same  (Pepper  v.  Union        "Wooley  v.  Grand  St.  R.  C>o.,  83 

Ry.  Co.,  113  Tenn.  53,  85  S.  W.  864  N.  Y.  121;   Milwaukee,  etc.  R.  Co. 

(190(5).     The   right  must   be   exer-  v.  Hunter,   11   Wis.    160;    Mayes  v. 

cised  so  as  not  unnecessarily  to  im-  Chicago,   etc.    R.    Co.,    63    la.    562; 

pair  the  right  of  the  public  to  the  Wasmer  v.  Delaware,  etc.  R.  Co.,  80 

use  of  the  street  in  the  usual  way  N.    Y.    212    [4^4    inches] ;     Sohild 

(Wiley   y.   Smith,   49  N.   Y.   Supp.  v.    Central    Park,    etc.    R.    Co.,    133 

934,  25  App.  Div.  351).  N.     Y.     446,     31     N.  E.     327     [3 

*•  Mazetti    y.    Harlem    R.    Oo.,    8  inches] ;    Evansville,   etc.   R.    Co.   v. 

E.  D.  Smith,  98;  Georgia  R.  Co.  v.  Carvener,  113  Ind.  51,  14  N.  E.  728 

Mayo,  92  Ga.   223,   17   S.  E.   lOOO;  [9    inches];    Baumgartner   v.    Man 

[Law  op  Nbg.    Vol.  I  —  64] 
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in  such  manner  as  to  obstruct  traffic  upon  the  highway." 
The  construction  and  use  of  a  running  switch  on  a  high- 
way, in  the  midst  of  a  populous  town  or  village,  is  of  itself 
an  act  of  gross  negligence.  Any  person  who,  without 
negligence  on  his  part,  is  injured  by  the  operation  of  a 
running  switch,  so  situated,  may  recover  for  the  damages 
sustained,  without  other  proof  of  negligence  than  the 
existence  of  the  switch.'"    The  track  must  be  kept  in  good 

kato,   60  Minn.  244,   62   N.   W.   127  and  his  horses  ran  away;  held,  com- 

[eeveral  inches];   EvanBville,  etc.  R.  pan;-    liable    (Bowen   v.    Detroit   R. 

Co.  V.  Crist,  lia  Ind.  446,  1ft  N.  E.  Co.,  54  Mich.  496).     See  g  342.  onle. 

310;    Greeley    v.    Federal    St,    etc.  Not  so,  where  the  anow  from  a  trad 

R.  Co.,  1S3  Fa.  St.  218,  25  Atl.  706  had    been    removed    nith    due    care 

Itwo  feet  beloiB  level].    It  cannot  be  (Ovjngton  t.  Lowell,  etc.  R.  Co.,  163 

said,  as  a  matter  of  law,  that  a.  rail-  Mass.  440,  40  K.  E.  767). 

road  crossing  where  the  rails  ara  an  "Brown  v.   N,  Y.  Central  R.  Co., 

inch   higher  than   the   planking  and  32   N.   Y.   697;    Illinois   Central   R. 

cinder  beds  forming  the  roadway  is  Co.  v.  Bacltes,  65  HI.  37ft.     To  sane 

not    defective    (McDemiott   v.    Chi-  effect,  Ferguson  v,  Wisconsin  Cent, 

cago,   etc.    R.    Co.,   Bl    Wis.    38,   64  R.  Co.,  63  Wis.  I4B;   Butter  v.  Mil- 

N.  W.  430),     The  mere  fact  that  a  waukee,  etc.  R.  Co.,  28  Idi  487;  Golf, 

railroad  track  is  laid  at  grade  with  etc.     Hy.     Co.     v.     Walker,     supra; 

the    street    is   not   negligence    (Chi-  Lewis    v,    Galveston,    et«.    Ry.    Co., 

cago,   etc.   R.   Co.   v.   White,   48   111.  73  Tei.  604,   II   S.  W.  528    (1889). 

App.     446;     'compare     McKillop     \.  Negligence    per   se   when    performed 

Duluth  St.  R.  Co.,  53  Mimi.  532,  S6  at  a  crossing  in  a  populous  town  or 

N.   W.   739).      In   England,   a   com-  city,     notwithstanding     signals     are 

pany   is   made   to   pay   all    damages  given   (Stevens  v.  Missouri,  etc  Ry. 

caused  by  the  projerfion  of  its  rails  Co,,    87    Mo.    App.    356;    Wilson    v. 

above  the  surface   (Oliver  v.  North  Atlantic,  etc.  Ry.  Co.,  142  N.  C.  333, 

East  E.  Co.,  L.  R.  0  Q.  B.  40ft),  and  S5  S.  E.  257   (1906).     See  Mitchell 

must   not  at   a]l   interfere  with  the  v.  Illinois,  etc.  Ry.  Co.,  110  La.  630, 

usefulness   and   safety   of   the   high-  34    So.    714,    98   Am,    St.    Rep.    472 

ways  which   it   intercepts    (see   Rex.  (1903);    Chicago   Term.   Tr.    Co.    v. 

V.  kerrison.  3  M.  £  S.  627)  ;  Laredo  WaJton,   165  Ind.  642,  74  N.  E.  988 

Elec.   Ry.   Co,   v.   Hamilton,   23   Tex.  (1906);   Baker  v.  Kansas  City,  etc. 

App.    4fiO,    56    S.    W.    998    ( 1900) ;  Ry.  Co.,  147  Mo.  140,  48  S.  W.  838 

Lowensteitt  v.  Missouri  Pao.  Ry,  Oa,  (1898).     Holding  that  kicking  cars 

110  Mo.    App.    681*,    117   Mo.   App,  to  make  running  or  flying  switches 

37!,  115  S.  W.  2   (1909).  over  a  highway  crossini;  is  not  negli- 

"  A    street    railway    company    re-  gence   per  le,   but,   being  peculiarly 

moved  snow  from  its  track  and  left  dangerous,   imposes  on  the  company 

it  in  ridfrcs  on  either  side  for  three  the    obligation    of    taking    unusual 

days;     plaintiff,  in     attempting     to  care,  not  only  by  giving  signals,  but 

turn  out  to  avoid  a  car,  was  upset  Btati<Hiing   flagman    to  warn   travel- 
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condition,  as  far  as  by  the  use  of  ordinary  care  it  can  be 
done ;  ^^  and  the  failure  of  the  town  to  repair  the  highway 
upon  which  a  railroad  is  laid,  even  though  it  is  bound  to 
do  so,  is  no  excuse  to  the  company  for  letting  its  track 
fall  out  of  repair.*^  Nor  is  the  approval  of  the  track  by 
any  public  officer  a  defence  to  an  action  upon  injuries 
caused  by  its  defects."  But  a  railroad  company,  if  legally 
authorized  to  lay  its  track  upon  a  highway,  is  liable  only 
for  its  negligence  in  performing  or  maintaining  the  work, 
and  cannot  be  made  responsible  for  injuries  unavoidably 

ere  (Mitchell  v.  Illinois,  etc.  Ry.  Co.,  Am.    St.    Rep.    462,    10    L.    R.    A. 

supra;  Chicago,  etc.  Term.  Tr.  Co.  v.  770;    Owensboro    City    Ry.    Co.    v. 

Walton,  supra;  Florida,  etc.  Ry.  Co.  Barber,  etc.  Co.,  32  Ky.  L.  Rep.  844, 

T.    Foxworth,    infra).      Banking   or  107  S.  W.  244,  14  L.  R.  A.   (N.  S.) 

running    unattended     cara    over     a  1216  (1908);  Kaiser  v.  Detroit,  etc 

crossing    (Florida,   etc.    Ry.    Co.    v.  Ry.   Co.,   131   Mich.   506,   W   N.   W. 

Foxworth,  41  Fla.  1,  25  So.  336,  79  762(1902);  Reading  v.  United  Trac. 

Am.  St.  Rep.   149    (1899);   Chicago  Co.,   215   Pa.   St.   250,   64   Atl.   446 

Ter.  Tr.  Co.,  supra;  Baker  v.  Kan-  (1906);    Citizens',   etc    Ry.    Co.  v. 

aas  City,  etc.  Ry.  Co.,  supra;  Cen-  Johns,    116   S.   W.    (Tex.   App.)    62 

tral  Texas,  etc.  Ry.  Co.  v.  Gibson,  (1909). 

35  Tex.  App.  66,  79  S.  W.  351  "Gillett  v.  Western  R.  Co.,  8  Al- 
(1904) ;  Steele  v.  Northern  Pac  Ry.  len,  560;  Carpenter  v.  Central  Park, 
Co.,  21  Wash.  287,  57  Pac  820  etc.  R.  Co.,  11  Abb.  N.  S.  416,  and 
(1899).  cases  supra.  And  if  a  company  is 
"Worster  v.  Forty-second  St.  R.  under  contract  with  such  town  or 
Co.,  50  N.  Y.  203;  Fash  v.  Third  city  to  keep  a  portion  of  its  streets 
Ave.  R.  Co.,  1  Daly,  148.  This  last  in  repair,  it  is  directly  liable  to  per- 
case  has  been  questioned  on  the  sons  injured  by  its  failure  to  per- 
ground  that  the  company  was  made  form,  though  the  town  or  city  also 
to  answer  for  the  neglect  of  the  be  liable  (Brooklyn  v.  Brooklyn  R. 
municipal  corporation  (Lowery  v.  Co.,  47  N.  Y.  475;  McMahon  v.  Sec- 
Brooklyn,  etc  R.  Co.,  76  N.  Y.  28,  ond  Ave  R.  Co.,  75  Id.  231).  This 
31).  The  company  is,  however,  re-  liability  of  the  company  does  not, 
sponsible  for  an  accident  caused  by  however,  relieve  the  town  from  its 
the  improper  laying  of  a  rail,  even  primary  liability  (Hawks  v.  North- 
thongh  the  municipal  authorities  be  ampton,  116  Mass.  420;  Johnson  v. 
negligent  to  the  same  extent  in  im-  Salem  Turnpike  Co.,  109  Id.  522). 
properly  paving  the  street  (Oarpen-  See  §  345,  ante. 
ter  V.  Central  Park,  etc.  R.  Co.,  11  "Delzell  v.  Indianapolis  R.  Co.,  32 
Abb.  N.  S.  416;  Pugh  v.  Texarkana,  Ind.  45;  Alton,  etc.  R.  Co.  v.  Deitz, 
etc.  Co.,  86  Ark.  36,  100  S.  W.  1019  50  111.  210.  See  Dominguez  v.  Or- 
(1908);  Western  Paving,  etc  Co.  leans  R.  Co.,  35  La.  Ann.  751;  s.  p., 
V.  Citizens'  St.  Ry.  Co.,  128  Ind.  Houston  R.  Co.  v.  Richart,  87  Tex. 
525,  26  N.  E.  188,  28  N.  E.  88,  26  539,  27  S.  W.  920. 


§   410]  CONSTBUCTION,  ETC.,   OF   RAILBOADS.  1012 

resulting  from  the  presence  of  the  rails  upon  the  high- 
way." 

§  409.  [Omitted.] 

§  410.  Accessories  of  railroads.  —  The  obligation  of 
ordinary  care  on  the  part  of  a  railroad  company 
to  persons  on  its  premises  by  express  or  implied 
invitation,  or  by  right  as  one  of  the  public,  ex- 
tends, of  course,  to  all  the  accessories  of  its  busi- 
ness, as  well  as  to  the  track  itself.  It  should  have 
such     locomotives,'*'     oars,**^     couplings,**^     brakes,***" 

"See   Mazettt   t.   Harlem   R.   Co.,  "cAlI   coupling  attaebments  mnat 

3  K  D.  Smith,  M.  be  kept  as  safe  aa  tbey  can   be   bj 

"^See   Illiaoia   Central   R.   Co.   t.  careful  inspection  (Fajr  v.  Minneapo- 

Phillips,  55  III.   194;   Central  Trust  lis,  etc.  R.  Co.,  30  Minn.  231;   King 

Co.  V.  Wabash,  etc.  R.  Co.,  20  Fed.  v.   Ohio,   etc.   R.   Co.,   U  Fed.   277). 

897;   Atchison,  etc.  R,  Co.  v.  Camp-  The   buffers   between   the   cars    must 

bell,  16  Kans.  200  [spark  arresters] ;  not   overlap    {Ellis   v.   N,    Y.,    L«ke 

Missouri  Pac.  R.  Co.  v.  Lebmberg,  Erie,  etc   R.   Co.,  95  N.   Y.    546). 

7S  Tex.  61,  12  S.  W.  838  [sloping  Compare  Simme  v.  So.  Carolina  R. 

tank  on  switch  engine].  Co.,  26  S.  C.  90,  2  8.  E.  4S6;  Illinois 

"bin    New    York,    Masaachuaetts,  Cent  R.  Co.  v.  (yConnell,    160  III. 

and  perhaps  other  States,  reoent  stat-  636,  43  N.  E.  704  [projectiOD  of  car 

utes   forbid   the   use    in    passenger,  platform].    In  New  York  since  July 

msJI  or  baggage  cars,  of  a  common  1,  1886,  automatic  eonplinga  must  be 

stove  for  heating  purposes.     A  com-  used  on   freight  cars    (L.    1884.    cb. 

pan;  is  responsible  for  the  defective  439,    S   4;    L.    1890,   ch.    565,    S    49, 

cars  of   another   companj.  which   it  Bubd.  4). 

allows    to    come    upon    its    line    or  **d  Owen   v.    Hudson   Riv.    R.    Co., 

grounds     (Chicago,    etc.    R.    Co.    v.  7  Bosw.  329;   Oldfleld  r.  Harlem  R 

Averj,  lOe  111.  314;  Gutridge  v.  Mis-  Co.,  3  B.  D.  Smith,  103;  see  b.  c,  14 

souri   Pac.   R.   Co.,   94  Mo.   468,   7  N.  Y.  310;  also  H^eman  v.  Western 

S.  W.  476).    See  Walsh  V,  New  York,  H.   Corp.    13   M.   9,   as  to   aufficient 

etc.  R.  Co.,  160  Mass.  571,  36  N.  E.  car  axles.     The  brakes  muat  not  be 

684;   CliicagD,  etc,  R.  Co.  v.  Meecb,  allowed  to  become  so  worn  that  they 

66  lit.  App.  69;  Illinois  Cent.  R.  Co.  will  not  remain  wound  up    (Ransier 

v.  Price,  72  Miss.  S62,  18  So.  415;  t.  Minneapolis,  etc.  R.  Co.,  32  Minn. 

Louisville,  etc.  R.  Co.  v.  Reason,  96  331;   Johnson  v.  Gulf,  etc.   R,   Co., 

Tenn.  128.  33  S.  W.  1O50.    The  fact  2  Tex.  Ov.  App.  13»,  21  N.  W.  274 

that  defendant's  cars  were  not  pro-  [band  car  brakes] ;  and  the  car  lad- 

vided   with   fenders  to  prevent  ob-  ders  must  have  sound  handles  ( Rich- 

jects  from  getting  under  the  wheels  mond,  etc.  R,  Oo.  v.  Moore,  78  Va. 

does       not       constitute       negligence  83;   Chicago,  etc,  R.  Co.  t.  Warner, 

(Pitcher  v.  People's  R.  Co.,  174  Pa.  108  HI.  538;   see  Brann  v.   Chicago, 

8t  402,  34  AU.  567).  etc.  R.  Co.,  63  la.  595,  6  N.  W.  5) ; 
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switches,"®  turn-tables,"'  platforms,"*  etc.,  as  are 
least  likely  to  do  injury,  while  sufficient  for  the 
requirements  of  its  business.  So  its  stations  or  depots 
should  be  built  and  arranged  with  care,  properly 
lighted  when  dark,^*^  so  long  as  business  is  transacted, 
and  otherwise  made  safe  and  convenient  for  persons  law- 

s.  p.,  Musser  v.  Lancaster  St.  R.  Co.,  Fitzsimmons,    22    Eans.    686;     St. 

176  Pa.  St  621,  36  Atl.  206  [breaJt-  Louis,  etc.  R.  Co.  v.  Bell,  81  111.  76; 

ing  of  cable  preventing  stopping  of  Koons  v.  St.  Louis,  etc.  R.  Co.,  65 

car  on  steep  incline].     An  electric  Mo.  592.    And  custom  is  no  defence 

street  railway  is  not  required  to  have  if  it  disregards  the  safety  of  human 

in  use  the  latest  improvements  de-  life  or  limb   (Ilwaco  R.  Co.  v.  Hed- 

vised  to  prevent  collision  with  vehi-  rick,  1  Wash.  St.  446,  25  Pac.  335; 

eles  and  pedestrians,  but  only  to  use  Allen  v.  Burlington,  etc  R.  Co.,  64 

reasonable  care  to  avail  itself  of  new  la.  94;  see  Koons  v.  St.  Louis,  etc. 

inventions  and  improvemmts  known  R.  Co.,  65  Mo.  592;  compare  Bridger 

to  it   (Richmond  R.   Ca  v.  Garth-  ▼.  Asheville,  etc.  R.   Co.,  27   S.   C. 

rights  92  Va.  627,  24  S.  E.  267  [de-  456,  3  S.  E.  860). 
fective  trolley- wire]).    The  fact  that       ''ffComman    v.    Eastern    Counties 

the  train  was  not  equipped  with  air  R.  Co.,  4  Hurlst.  k  N.  787 ;  Kelley 

brakes  is  not  ground  for  recovery,  v.  Manhattan  R.  Co.,  112  N.  Y.  443, 

when  it  appears  that  even  by  the  aid  20  N.  E.  383 ;   Reid  v.  N.  Y.,  New 

of  such  brakes  the  train  could  not  Haven,   etc.    R.    Co.,    63    Hun,    630, 

have  been  stopped  in  time  to  avoid  mem.,  17  N.  Y.  Suppt  801;  Tobin  v. 

the  accident  ( Chicago,  B.,  etc  R.  Co.  Portland,  etc.  R.  Co.,  59  Me.   183; 

V.  Grablin,   38  Neb.  90,   56  N.  W.  Louisville,  etc.  R.  Co.  v.  Wolfe,  80 

796,  67  Id.  522).  Ky.   82;    Louisville,   etc   R.   Co.   v. 

''•The  best  switches  must  be  used  Cockerel  (Ky.),  33  S.  W.  407;  Louis- 

(Smith  V.  Harlem  R.  Co.,  19  N.  Y.  ville,  etc  R.  Qo.  v.  Lucas,  119  Ind. 

127,  afTg  6  Duer,  225)  and  kept  in  583,  21  N.  E.  968;    Schneekloth  v. 

good  condition  (Wooley  v.  Grand  St.  Chicago,  etc.  R.   Co.,    108  Mich.   1, 

R.  Co.,  83  N.  Y.  121).    In  New  York,  65  N.  W.  663  [flag-station] ;  Kincaid 

it  is  required  by  the  general  railroad  ▼.  Kansas  City,  etc  R.  Co.,  1  Mo. 

law,  that  such  switches  be  used  as  App«  543. 

will   prevent   the    derailment   of   a       "  Martin  v.  Qreat  Northern  R.  Ca, 

train  in  case  of  their  misplacement.  16  C.  B.  179.  In  Comman  v.  Eastern 

As  to  duty  to  guard  switches  from  Cos.  R.  Co.,  4  Hurlst.  &  N.  781,  784, 

unlawful  interference,  see  East  Ten-  Watson,    B.,   expressed  the   opinion 

nessee,  etc  R.  Co.  ▼.  Kane,  92  Ga.  that  this  was  the  only  ground  upon 

187,  18  S.  E.  18.    As  to  duty  to  pro-  which  that  case  could  be  supported, 

▼ide  a  target  on  a  switch,  see  St.  Company    is   only    required   to   use 

Louis,  etc  R.   Co.  v.  Needham,   16  ordinary    and    reasonable    care    in 

C.  C.  A  457,  69  Fed.  823.  lighting  its   depot  platform    (Hiatt 

"'See  cases  cited  under  §  73,  ante;  v.  Des  Moines,  etc  R.   Co.,  96  la. 

also  Hous*on,  etc.  R.  Co.  v.  Simpson,  169,  64  N.  W.  766). 
(K)  Tex.  103;  Kansas  Cent.  R.  Co.  v. 
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fnlly  entering  therein  for  the  transaction  of  business,"  or 
under  any  actual  or  implied  invitation."  As  to  such  per- 
sons, it  is  bound  to  use  ordinary  care."  As  to  mere  idlera 
or  trespassers,  a  railroad  company  is  only  liable  for  gross 
negligence  or  something  in  the  nature  of  a  trap."  The 
company  has  a  right  to  reserve  any  part  of  its  buildings 
for  its  own  use ;  and,  having  indicated  that  it  has  done  so, 
in  a  manner  sufficient  to  warn  persons  using  ordinary 

"Danville,  etc.   H.  Co.  t.   Brown,  CederBon  v.  Oregon,  etc.  Ry.  Co.,  38 

SO  Va.  340,  IS  S.  E.  8TS;  Gallowa}'  Ok.   343,  62  Pbc.  637,  03  Pae.  TS3 

v.  Chicago,  etc.  R.  C«.,  58  Minn.  346,  (1901)     [applianceg]  i    PennsjlTania 

57  N.  W.  1068;   Christie  v.  Chieago,  R7.  Co.  r.  Hummel,  187  Fed.  89,  X 

etc.  R.  Co.,  61  Minn.  161,  63  N.  W.  C.  C.  A.  41    (IBOfl)  ;   St.  Louis,  eU. 

482;    Pittsburg,  et*.  R.   Co.  v.  Ives,  By,   Co.  v.  Dooley,  77   Arli.  561,  K 

12  Ind.  App.  602,  40  N.  £.  923.    In  S.    W,   789    (1906) ;    Colorado,  etc 

consequence      of      there      being      no  Ry.  Co,   v,   Sonne,  34   Colo,  206,  33 

hunter,  or  other  obatmetion,  «t  the  Pac.  383   (1908);  Gulf,  etc  Ry.  Cov 

end  of  a  spur  tr»ck,  cars  r»n  off  the  v.  Bryant,  30  Tei.  App,  i.  M  S.  W. 

end  of  the  track,  and,  striking  a  tele-  S04    (1902);    Southern   Ry.  Co.  t. 

graph    pole,   loosened   the   wires   at-  Howard,  70  a  K    (Ga.   App.)   112* 

tached  to  the  pole  so  that  they  fell  (1911). 

down  on   plaiatifTs  horses,  causing  "Company  held  liabla  to  a  spec- 

them  to  niD  away.    Held,  a  questjoo  tator   for   groas   negligence    ( Illinois 

for  the  jury  whether  the  failure  to  Cent  R.  Co.  v.  Wall,  53  111.  App. 

put  up  a  bunt«r,  or  other  obetruc-  688)  ;    but    for   nothing    less    (Bur- 

tion,  at  the  end  of  the  track  was  neg-  bsjtk  v.  Illinois  Cent.  R.  Co.,  42  La. 

ligence   (Shaw  v.  New  York,  etc.  H.  Ann.   1156,   8   So.   680;   see  Post  v. 

Co.,  ISO  Mass.  182,  22  N.  E.  884).  Teias,   etc.   R.   Co.   23   S.  W.   (Tex. 

"Pennsylvania  Co.  T.  Marion,  104  App.)  708).  A  person  coming  on 
Ind.  239.  3  N.  E.  874;  Dempsey  v.  the  platform  for  mere  curiosity  can- 
N,  Y.  Central  R.  Co.,  SI  Hun,  156,  not  recover  for  injuries  sustained  by 
30  N,  Y,  Supp.  724;  Hall  v.  Texas,  its  fall,  upon  mere  proof  of  its  in- 
etc.  R.  Co.,  12  Tex.  Civ.  App.  II,  sufficiency  to  bear  a  large  niunber 
35  S.  W.  321.  To  the  same  cfTect,  of  persons  (Gillis  v.  Penniiylvania  R. 
Favor  v.  Boston,  etc  R,  Co.,  114  Co.,  69  Pa.  St:  129).  A  statute  re- 
Mass.  350;  Flint  v,  Norwich,  etc.  R,  quiring  railway  companies  to  blodt 
Co.,  110  Id.  222;  Whitney  v.  Maine  "frogs"  does  not  render  them  liable 
Central  R.  Co.,  69  Me.  208;  Beatty  to  a  trespasser  for  a  failure  to  com- 
V,  Central  Iowa  R.  Co.,  58  la.  242;  ply  therewith  (Akers  v.  Cbicapo,  etc 
Habn  v.  So.  Pacific  R.  Co.,  61  Oal.  R.  Co.,  58  Minn.  640,  60  N.  W. 
605.  669).     As  to  limits  of  obligation  to 

"  Union  Pac.  R.  C^.  v.  O^rien,  161  .  protect  trespassing  children  against 

U.  S.  451,  16  S.  Ct.  618;  McCabe  v.  injuries  from  tum-Ubles    (Walsh  v. 

Chicago,   etc.    R.   Co.,   88   Wis.   531,  Filchburg  R,  Co.,  145  N.  Y.  301,  38 

60  N.  W.  260;  and  preceding  cases;  N.  E.  106S). 
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care  that  they  have  no  business  there,  it  is  not  bound  to 
keep  such  places  in  a  condition  which  will  make  it  safe 
for  any  person,  other  than  its  own  servants,  to  enter."' 
It  is  no  excuse  to  show  that  defects  in  a  structure,  actually 
used  by  the  company,  were  due  to  the  fault  of  some  one 
else.*^ 

§  411.  [Omitted.] 

§  412.  Bights    of    compensated    land-owners.  —  The 

compensation  which  a  land-owner  receives  for  the  right 
of  way  through  his  property  is  measured  upon  the  as- 
sumption that  the  railroad  will  be  constructed  and  man- 
aged with  ordinary  care ;  and  if  he  suffers  from  the  want 
of  such  care  on  the  part  of  the  railroad  company,  he  is 
not  debarred  from  recovery  therefor  by  his  receipt  of 
compensation  for  his  land."'     So  it  is  assumed  that  the 

•Sweeny  v.  Old  Colony  R.  Co.,  10  S.   W.   609;    Yazoo,  etc.   R.   Co.  v. 

Allen,  368;  Toomey  v.  Brighton,  etc.  Davis,  73  Miss.  678,  19  So.  487).    So 

R.  Co.,  3  C.  B.  N.  S.  146.    Where  a  as  to  destruction  of  fence   (Chatta- 

passenger     walked,     uninvited     and  nooga,  etc.  R.  Co.  v.  Brown,  84  Ga. 

without    necessity,    under    a    heavy  256,  10  S.  E.  730).    It  is  not  neces- 

package,  while  it  was  heing  hoisted  sary  to  prove  malice  (McCormick  v. 

by  a  crane,  which  broke,  it  was  held  Kansas   City,   etc.   R.    Co.,   57    Mo. 

that  the  company  owed  him  no  duty  433).      For   negligent    or   improper 

in  respect  to  the  crane,  having  no  construction  (Roushlange  v.  Chicago, 

reason  to  expect  that  people  would  etc.  Ry.  Co.,  115  Ind.  106,  17  N.  £. 

pass   under   it    (Griffiths   v.   North-  198  (1888);  Chicago,  etc.  Ry.  Co.  v. 

western  R.  Co.,  14  Law  Times   (N.  Andreeson,  62  Neb.  456,  87  N.  W. 

S.)    797).    •  167      (1901);     Jordan     v.     Welch, 

"Beard  v.  Conn.  R.   Co.,  48  Vt  61      Wash.     569,      112     Pac.      656 

101.  (1911).     For  encroachment  beyond 

"  Waterman  v.  Connecticut,  etc.  R.  the  right  of  way,  Roushlange  v.  Chi- 

Co.,  30  Vt^  610;  Pittsburgh,  etc.  R.  cage,  etc.  R.  Co.,  supra.     For  negli- 

Co.   V.    Gilleland,   56    Pa.    St.    445;  gent  construction  of  a  bridge  over  a 

Koppf  V.  Northern  Pac.  R.  Co.,  41  stream,  Jones  v.  Seaboard,  etc.  Ry.* 

Minn.  310,  43  N.  W.  73.     So  held,  Co.,    67   S.    C.    181,    45    S.    E.    188 

in  cases  of  negligently  flooding  land  (1903).-     For  negligently  maintain- 

(Mellen  v.  Western  R.  Co.,  4  Gray,  ing  an  insufficient  drain  or  culvert 

301 ;  Johnson  v.  Atlantic,  etc.  R.  Co.,  in   an  embankment,   whereby   plain- 

35  N.  H.  569;  Jacksonville,  etc.  R.  tiff's  land  was  flooded,  Chica^,  etc. 

Co.  V.  Cox,  91  Til.  500;  St.  Louis,  etc.  R.  Co.  v.  Andreeson,  supra;  Chicn<ro, 

Ry.   Co.  V.  Harris,  47   Ark.   340,    1  etc.  Ry.  Co.  v.  Ely,  110  N.  W.  (Neb.) 
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company  will  promptly  remove  from  adjoining  land  any- 
thing that  in  the  course  of  construction  falls  there  (as, 
for  example,  fragments  of  rock  driven  out  in  blasting) ; 
and  for  its  failure  to  do  so  an  action  lies,  irrespective  of 
the  compensation  awarded  for  the  land  taken  and  damage 
necessarily  to  be  suffered."  But  for  injuries  which 
naturally  follow  the  use  of  the  land  for  the  purpose  of  a 
railroad,  and  which  could  not  be  avoided  by  the  use  of 
ordinary  care,  a  compensated  land-owner  cannot  re- 
cover." The  company  may  use  the  whole  of  its  land  for 
its  authorized  purposes ;  and  it  is  under  no  obligation  to 
lay  its  tracks  or  run  its  trains  at  any  distance  from  ad- 
joining property." 

§  413.  Obligations  of  lessor  and  lessee  of  railroads.  — 

As  between  the  lessor  and  lessee  the  general  rule  in  case 
of  the  lease  of  real  estate  and  improvements  appUes, 

639   (1006)  ;  Harvey  v.  Msbod  City,  Eana.  237,  34  Pae.  802)  ;  or  is  con- 

etc.  Ry.  Co.,  129  la.  465,  106  N,  W.  veyed   by   voluntaiy   deed    (Rood   v. 

SS8    (lOOe)  ;   Childera  t.   LouisTille,  N.   Y.  &  Erie  R.  Co.,   18  Barb.   SO; 

etc.  Ry.  Co.,  24  Ky.  L.  Rep.  2375,  74  Stewart   v.   Cincinimti,   etc   R.    Ca, 

8.  W.  241   (IS03).    Damages  arising  80   Mich.   IBS.  44   N.   W.    1116;    St 

from  necessary  and   proper  blasting  Louis,  etc.   R.   Co.   v.   Walbrink,   47 

are  generally   held   included   in   tbe  Ark.    330,    I    S.   W.   646;    Hodge   v. 

land- owner's    compensation    by    can-  Lehigh    Val.    R.    Co.,    39    Fed.    449 

demnatiMi    or    purchase     (Watts    t.  [flooding  land]  ;   Egener  r.   N.  Y.  t 

Norfolk,  etc.  Ry.  Co.,  39  W.  Va.  196,  Rockaway  Beach  R.  Co.,  3  N.  Y   App. 

10  8.  E.  521,  23  L.  R.  A.  674,  45  Am.  Div.  1,  38  N.  Y.  Supp.  319   [same] ; 

St.   Rep.   894    (1894).     For  tearing  Hannaher  v.  St.  Paul,  etc.  R.  Co.,  5 

down   fences   and  the   destruction  of  Dak.  1,  37  N.  W,  717;  Hortsman  v. 

crop   by   letting   in   cattle    (Hord   v.  Covington,   etc  R.   Co.,    18   B.   Mon. 

Holston  Ry.  Co.,  122  Tenn,  399,  123  218;  but  compare  Richardson  v.  Ver- 

S.  W.  637   (IDOO).  moDt  Central   R.   Oo.,  26  Vt.  465). 

"Sabin  V.  Vermont  Central  R.  Co.,  If  embankments   are  necessaiy,   and 

26  Vt.  363.  they  cannot  by  ordinary  care  be  pre- 

"  Such    compulsory    damage    will  vented  from  flooding  adJMning  land, 

not  lay  the  foundation  of  an  action  the      land-owner     cannot      complain 

in  any  form,  as  it  should  he  taken  (Terre  Haute,  etc.  R.  Co.  v.  McKin- 

into  account  in  estimating  the  com-  ley.  33  Ind.  274 :  Collier  v.  Chicago, 

pensation   for  land   taken.     Bo  held,  etc.  R.  Co.,  48  Mo.  App.  398)  ;  S  407a 

under  compulsory  taking  (Brown  v.  and  notes,  anie. 

Providence,  etc.  R.  Co.,  5  Gray,  35;  "Flinn  v.  N.  Y,  Central  R.  Co..  68 

Missouri   Pac.  R.  Co.   v.  Renfro,   52  Hun,  230,  12  N.  Y.  Snpp.  341. 
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viz. :  that  in  the  absence  of  covenants  on  the  part  of  the 
lessor  as  to  the  condition  of  the  road  and  its  maintenance 
the  lessor  is  not  liable  to  the  lessee  for  any  injuries  aris- 
ing from  its  condition.'®  Bnt  the  question  of  the  liability 
of  the  lessor  and  lessee  to  third  parties  for  injuries  aris- 
ing from  defective  construction  or  want  of  repair  or  from 
other  negligent  acts  or  omissions  of  the  lessee  or  its  ser- 
vants rests  on  different  grounds.  All  leases  of  railroads 
to  be  valid  must  be  made  vdth  legislative  authority.*^ 
A\Tiere  the  lease  is  invalid  because  unauthorized,  both 
lessor  and  lessee  are  ordinarily  liable  for  all  injuries  in- 
flicted whether  on  passengers  or  others  and  whether  aris- 
ing from  original  unfit  condition,  want  of  repair  or  neg- 
ligent operation ;  the  lessor,  on  the  principal  that  it  can- 
not shift  the  duty  devolved  upon  it  by  its  charter  to  an- 
other," while  as  to  the  lessee  in  possession,  its  liability  is 
normal  and  it  will  not  be  heard  to  allege  its  own  want  of 
authority  against  its  liability  for  negligence.     Where 

"Mnrch    v.    Concord    R-    Co.,    29  7  So.  94  (1890) ;  Galveston,  etc.  Ry. 

X.  H.  9.  A  lessor  of  a  railroad  ii  Co.  v.  Garteiser,  9  Tex.  App.  456, 
not  liaole  for  damages  to  land  ad- .  29    S.    W.    939    (1896);    Palmer   v. 

jacent  to  the  railroad  land,  caused  Utah,  etc.  Ry.  Co.,  2  Idaho,  315,  350^ 

by  an  embankment  erected  by  the  13  Pac.  426,  36  Am.  &  Eng.  R.  Cas. 

lessee  in  filling  in  a  trestle,  where  443;    Ricketts    v.    Chesapeake,    etc. 

the  lessor  was  not  bound  to  build  Ry.   Co.,  33  W.  Va.  433,   10  S.  £. 

such  embankment,  it  not  appearing  801,  7  L.  R.  A.  354,  24  Am.  St.  Rep. 

that  the  trestle  was  not  sufficient  at  901 ;     Louisville,    etc.    Ry.     Co.    y. 

the  time  of  the  lease,  or  that  it  was  Breeden,    111    Ky.    720,    64    S.    W. 

then  a  nuisance,  though  the  lessor  667    (1901)  ;   Lee  y.  Southern,    etc. 

was  bound  by  the  lease  to  pay  the  Ry.  Co.,  116  Cal.  97,  47  Pac.  932, 

lessee   for   any   work   chargeable   to  38  L.  R.  A.  71,  58  Am.  St.  Rep.  140 

ooDstruetion    (Miller  v.  N.  Y.,  etc.  (1897);  Muntz  v.  Algiers,  etc.  Ry. 

Ry.  Co.,  125  N.  Y.  118,  26  N.  E.  36.  Co.,   Ill   La,   423,  36   So.  624,   100 

"  Breslin  V.  Somerville,  etc.  Ry.  Co.,  Am.  St.  Rep.  495,  64  L.  R.  A.  222 

146  Mass.  64,  13  N.  E.  65    (1887);  (1903);    Abbott  v.   Johnstown,   etc. 

Muntz  V.  Algiers,  etc.  Ry.  Co.,  infra;  Ry.  Co.,  80  N.  Y.  27,  36  Am.  Rep. 

Johnson  v.  Southern,  etc.   Ry.   Co.,  672;    Van   Steuben   v.    Central,   etc. 

infra;  Illinois,  etc.  Ry.  Co.  v.  Shee-  Ry.  Co.,  178  Pa.  St.  367,  35  Atl.  992,. 

pjg,  215  U.  8.  308,  30  Sup.  Ct.  101,  34  L.  R.  A.  577   (1897)  ;  Johnson  y. 

54  L.  Ed.   (1909).  Southern,  etc.  Ry.  Co.,  154  Cal.  285, 

"Arrowsmith    v.     Nashville,    etc.  97  Pac.  520   (1908);  Louisville,  etc. 

Ry.     Co.,     57     Fed.     106;     Rome,  Ry.  Co.  v.  Commonwealth,  130  Ky. 

etc.  Ry.  Co.  V.  Chasteen,  88  Ala.  691,  738,    114   S.   W.   343,   132   Am.   St. 
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the  lease  of  a  railroad  is  authorized  by  le^slative  act, 
the  weight  both  of  reason  and  authority  is  in  favor  of 
the  proposition  that,  unless  the  lessor  is  relieved  of  lia- 
bility by  the  act,  both  the  lessor  and  lessee  are  liable  to 
passengers  and  tliird  parties  generally  for  injuries  aris- 
ing from  structural  defects  and  for  negligence  in  opera- 
tion.'* In  other  jurisdictions  it  is  held  in  such  case  that 
■while  the  lessor  company  is  liable  for  structural  defects 
the  lessee  company  alone  is  liable  for  its  negligence.*'  In 
a  few  States  the  lessor  company  has  been  held  liable  for 
injuries  by  negUgence  of  the  lessee  to  its  own  employees 
of  the  latter.**  But  it  has  generally  been  held  otherwise." 
If.  the  road  is  operated  on  the  joint  account  of  lessees 
of  a  part  of  it  and  the  owner  [or  a  receiver]  of  the  re- 
Rep.  40B  (1809)  ;  Booth  v.  St.  Louib,  Eng.  R.  Cases,  458  (1882)  ;  Kearney 
etc.  Ey.  Co.,  217  Mo.  710,  117  S.  W.  v.  Central,  etc.  Ry.  Co.,  167  P*.  SL 
10B4   (1909).  3e2,  31  Atl.  637    (1886);  Ackennin 

■LogBn  V,  North  Carolina  Ry.  Co.,  v.  Cincinnati,  etc,  Ry.  Co.,  106  N.  W. 
lie  N.  C.  940.  21  S.  E.  859  (180E)  ;  (Mich.)  558  (1008);  Shores  y. 
Breslin  v.  Somerville,  etc.  Ry.  Co.,  Southern  Ry.  Co..  72  S.  C.  244,  51 
supra;  Harmon  V.  Columbia,  etc  Ry,  8.  E.  898  (1906);  Arrowsmith  v. 
Co.,  28  S,  C,  401,  S  S.  E.  83S,  13  Nashville,  etc.  Ry.  Co.,  67  F«d. 
Am.  St.  Rep.  686;  BaJHleyv.  St.  Louia,  166.  See  EUiott  on  R.  R.  |Sd 
etc.  Ry.  Co.,  118  111.  68,  8  N.  E.  859,  ed,),  g  468,  notes  107,  108  and  108, 
50  Am.  Rep.  784;  Singleton  v.  South-  where  it  is  said  text  writers  gam- 
western  Ry.  Co.,  70  Ga.  467 ;  Georgia  ally  favor  the  doctrine  that  for  neg- 
R.  etc.  Co.  V.  Haas,  127  Ga.  187,  56  ligenoe  in  operating  the  rosj)  the  les- 
S.  £.  313;  Markey  v.  Louisiana,  etc.  bot  is  not  liable. 
Ry.  Co.,  185  Mo.  348,  84  S.  W.  61  "Chicago,  etc.  Ry.  Co.  t.  Hart, 
( 190.1 )  ;  Driscoll  V.  Norwich,  etc.  Ry.  •apro;  Logan  v.  North  Carolina  Ry. 
Co.,  65  Conn.  230. 32  Atl.  354  (1886);    Co.,  tupm. 

Harden  v.  North  Carolina  Ry.  Co.,  "Banks  v.  Georgia  Ry.  Co..  112 
120N.C.354,40S.E.  184,55  L.  R.  A.  Qa.  656,  37  S.  E.  992  (1900) ;  Batti- 
784,  85  Am.  St.  Rep.  747  (1801).  more,  etc.  Ry.  Co.  v.  Paul.  143  Ind. 
See  also  3  Purdy's  Beach  Priv.  Corp.,  23,  40  N.  E.  619,  28  L.  R,  A.  216 
S  1046,  and  Spelling  Corp.,  g  135;  (1895)  ;  Sivice  v.  MayBville.  etc  Ry. 
Chicago,  etc.  Ry.  Co.  v  Hart.  209  Co.,  116  Ky.  263,  75  S.  W.  278 
111.  414,  70  K.  E.  654,  66  L,  R.  A.  (1903)  ;  East  Line,  etc  Ry.  Co.  t. 
75   (1904),  and  monographic  note.        Culberson,   72    Tex.    375,    10   S.    W. 

"Nugent  V.  Boston,  etc.  Ry.  Co,  706,  13  Am.  St.  Rep.  805,  8  L.  R.  A, 
80  Me.  62,  12  Atl.  797,  «  Am.  St.  567  (1888)  ;  Virginia,  etc.  Ry.  CO. 
Rep.  151,  38  Am.  A  Eng.  R.  Cases,  v.  Washington,  86  Va.  629,  10  S.  E. 
62  (1S88);  St.  Louis,  etc.  Ry.  Co.  927,  7  L.  R.  A.  344;  Willard 
r.  Curl,  28  Kans.  443,   11   Am.  ft   t.   Spartanburg,    etc.    Ry.   Co.,    124 
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maining  part,  and  the  servant  by  whose  negligence  the 
injury  was  done  was  employed  by  them  jointly,  both  the 
owner  and  the  lessee  are  liable;  for  the  servant  was  as 
much  the  agent  of  the  one  as  of  the  other.**  So  the  fact 
that  a  company  grants  the  joint  use  of  its  road  to  another 
company,  by  the  negligence  of  whose  servants  a  pas- 
senger on  the  lessor  company's  train  is  injured,  is  no 
reason  for  exempting  the  latter  from  liability  to  its  own 
passenger.**    And  the  lessor  always  remains  liable  for  its 

Ffid.  796   (1903).     See  Booth  ▼.  SI  Whipple,  22  Id.  105;  Nelson  y.  Ver- 

Lonis,  etc.  Ry.  Ca,  217  Mo.  710,  117  moot,  etc.  R.  Co.,  26  Vt.  717;  McEl- 

8.  W.  1094  (1902).  roy  v.  Na^ua,  etc.  R.  Co.,  4.Cush. 

'Railroad  Company  v.  Brown,  17  400;  Driscoll  v.  Norwich,  etc.  R.  Co., 
Wall.  445.  As  to  liability  of  reoeiv-  65  Conn.  230,  32  Atl.  354;  Stodder 
ers  in  possession  of,  and  operating,  a  v.  N.  Y.,  Lake  Erie,  etc.  R.  Oo.,  50 
railroad,  see  cases  cited  under  120a,  Hun,  221,  2  >i.  Y.  Supp.  780  [defect- 
ante/  also  Meara  ▼.  Holbrook,  20  ive  switch] ;  Georgia  Central  R.  Co. 
Ohio  St.  137;  Sloan  v.  Cen-tral,  etc.  v.  Phinazee,  93  Ga,  488,  21  S.  E. 
R,  Co.,  62  la.  728,  16  N.  W.  331.  66;  Montgomery  Gas  Co.  v.  Mont- 
Tfae  company  itself  is  not  liable  for  gomery,  etc.  R.,  86  Ala.  372,  5  So. 
the  negligence  of  the  receiver  or  his  735;  Chesapeake,  etc.  R.  Oo.  y.  Os- 
servants  (Ballou  v.  Famum,  9  Allen,  borne  30  S.  W.  (Ky.)  21;  Palmer  v. 
47;  Metz  v.  Buffalo,  etc.  R.  Co.,  68  Utah,  etc.  R.  Co.,  2  Idaho,  350,  16 
y.  Y.  61),  provided  it  had  no  direc-  Pac.  553;  Chicago,  etc.  Ry.  Co.  v. 
tion  or  control  of  the  property  (Wil-  Hart,  104  III.  App.  57,  aff'd,  209 
liams  V.  Hayes,  143  N.  Y.  442,  38  111.  414,  70  N.  E.  654,  66  L.  R.  A.  75 
X.  E.  449).  Compare  Farr  v.  Spar-  (1902)  ;  Kinney  v.  North  Carolina 
tanburg,  etc.  R.  Co.,  43  S.  C.  197,  20  Ry.  Co.,  122  N.  C.  961,  30  S.  E.  313 
S.  E.  1009.  Where  two  or  more  com-  ( 1898)  ;  Pierce  v.  North  Carolina  Ry. 
panies  are  consolidated  under  stat-  Co.,  124  N.  C.  83,  32  S.  E.  399,  44 
ute,  the  consolidated  company  is  L.  R.  A.  316  (1899)  ;  Hanlon  v.  Phil- 
answerable  for  the  obligations  of  the  adelphia,  etc  Tump.  Co.,  182  Pa.  St. 
old  companies,  including  torts,  in  the  115,  37  Atl.  943  (1898);  Booth  v. 
absence  of  any  evidence  or  stipula^  St.  Louis,  etc.  Ry.  Co.,  217  Mo.  710, 
tions  to  the  contrary  (Berry  v.  117  S.  W.  1094  (1909);  Parker  v. 
Kansas  City,  etc.  R.  Co.,  52  Kans.  North  Carolina  Ry.  Co.,  150  N.  C. 
769,  34  Pac.  805;  Lockhart  v.  Little  433,  64  S.  E.  186  (1909)  ;  Logan  v. 
Rock,  etc.  R.  Co.,  40  Fed.  631  [two  Atlanta,  etc.  Ry.  Co.,  82  S.  C.  518, 
companies  having  traffic  interchange  64  S.  E.  515  (1909);  Rookard  v. 
of  cars] ) .  Atlanta,    etc.    Ry.    Co.,    65    S.    E. 

••Railroad  Company  v.  Barron,  5  (S.  C.)  1047  (1909)  ;  Vadas  v.  Pitts- 
Wall.  90,  citing  and  approving  Chi-  burg,  etc.  Ry.  Co.,  230  Pa.  41,  79 
cago,  etc  R,  Co.  v.  McCarthy,  20  Atl.  166  (1911),  (lessor  is  exempt 
111.    385;    Chicago,    etc.    R.    Co.    v.  from    liability    where    the   road    is 
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own  negligence.*"  A  company  which  hires  a  road  defec- 
tively constructed,  and  maintains  it  in  the  same  condition, 
is  as  liable  for  an  injury  as  the  constructing  company 
would  have  been.** 

§  414.  Interference  with  highways,  etc.  —  The  mere 
fact  that  a  railroad  was  built  close  to  a  highway,  when  it 
might  have  been  built  equally  well  farther  off,  the  injury 
being  caused  by  such  proximity,  does  not  of  itself  con- 
stitute negligence.*^  When,  however,  a  railroad  com- 
pany, in  the  course  of  constructing  its  road,  finds  it  neces- 
sary to  interfere  with  a  highway,  it  is  bound  to  exercise 
its  rights  in  the  manner  which  will  least  obstruct  the  ordi- 
nary use  of  such  highway ;  *'  and  if  it  is  necessary  to  do 

leased  under  statutory  provisions),  etc.  R.  Ca,  12  Id.  486;  Moshier  ▼. 

See  Curtis  v.  Cleveland,  etc.  Ry.  Co.,  Utica,  etc  R.  C6.,  8  Barb.  427.     It- 

140  Fed.  777  (1905).  is  no  defence  to  an  action  for  injuries 

^  See  cases  cited  in  note  52,  §  120a,  caused  by  a  defective  track  used  by 
ante;  also  Nugent  v.  Boston,  etc.  R.  the  defendant  that  such  track  did 
Co.,  80  Me.  62,  12  Atl.  797  [struc-  not  belong  to  it  (Wisconsin  Cent.  R. 
tural  defect  in  station-house] ;  Fort  Co.  v.  Ross,  142  Til.  9,  31  N.  E.  412). 
Worth  R.  Co.  V.  Ferguson,  9  Tex.  But  compare  Kearney  v.  N.  J.  CenU 
App.  610,  29  S.  W.  61.  Under  a  R.  Co.,  167  Pa.  St.  362,  31  Atl.  637 
statutory  provision  that  the  owner  [overflow  caused  by  improperly  con- 
of  a  railroad  which  leases  it  shall  structed  bridge ;  lessee  not  liable] ; 
remain  liable  for  the  acts  of  the  Ellison  v.  Georgia  R.  Co.,  87  6a. 
lessee,  the  lessor  was  held  liable  for  691,  13  S.  E.  809  [two  railrocui  oom-^ 
permitting  salt  to  remain  on  its  panics;  low  bridge], 
track  which  attracted  plaintiff's  ^'Beatty  v.  Ontral  Iowa  R.  Co., 
stock,  causing  it  to  be  killed  by  a  58  la.  242,  12  N.  W.  332;  see  Mo- 
passing  train,  whether  the  train  be-  Candless  v.  Chicago,  etc.  R.  Go.,  71 
longed  to  lessor  or  lessee  (Brown  v.  Wis.  41,  36  N.  W.  620. 
Hannibal,  etc.  R.  Co.,  27  Mo.  App.  •In  Payne  v.  Troy,  etc.  R.  Co., 
394).  Under  a  statute  making  rail-  83  N.  Y.  572,  the  space  between  the 
road  companies  liable  for  damages  planking  and  the  rail  was  three  and 
caused  by  fire  communicated  by  ''Its  one-fourth  inches,  while  only  two 
locomotive  engines,"  a  company  is  not  and  one-fourth  inches  were  required 
liable  for  fire  communicated  by  the  for  the  passage  of  the  wheel  flanges; 
engine  of  its  lessee  (Hunter  v.  Qol-  the  plank,  also,  wa3  nearly  three- 
umbia,  etc.  R.  Co,  41  S.  C.  86,  19  eighths  of  an  inch  higher  than  the 
S.  E.  197 ;  Lippfeld  v.  Charlotte,  etc.  top  of  the  rail ;  plaintiff's  horse  was 
R.  Co.,  41  S.  C.  285,  19  S.  E.  497).  injured  by  catching  his  toe-calk  un- 

^•Wasmer  v.  Delaware,  etc.  R.  Co.,  der  the  rail.     Held,  that  though  the- 

80  N.  Y.  212;  see  Brown  v.  Cayuga,  evidence  of  negligence  was  slight,  it 
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any  act  which  will  make  travel  thereon  difficult  or  dan- 
gerous, the  company  must  use  ordinary  care  to  warn 
travelers  of  the  danger  *®  and  to  protect  them  from  exca- 
vations, by  barriers  or  otherwise;*^®  and  it  is  liable  to 
them  for  any  injuries  which  could  have  been  obviated  by 
the  use  of  such  care.  And  where,  through  the  fault  of 
the  company,  such  an  injury  occurs,  for  which  a  town  is 
compelled  in  the  first  instance  to  pay  damages,  the  town 
may  recover  from  the  company  the  damages  so  paid  by 

was  error  to  nonsuit;  the  court  say-  119) ;  Seybold  v.  Terra  Haute,  etc 

ing:     "The  defendant's  road  being  Ry.  Ck>.,  18  Ind.  App.  367,  46  N.  E. 

across  a  public  highway,  it  was  its  1054    (1807);    Evansville,    etc.    Ry. 

duty  to  construct  and  keep  the  same  Co.  y.  Allen,  34  Ind.  App.  636,  73 

in  such  a  manner  as  would    *    *    *  N.  £.  630   (1005)  ;  or  tiie  bridging 

interpose  no  serious  obstructions  to  over  of  ditches  (Illinois  Central  Ry. 

the  public  travel."     See  cases  cited  Go.   v.   Paradise,   61    111.   App.    203 

imder  §  342,  ante;  also  Keitel  y.  St.  City  of  Shreveport  y.  Kansas  City, 

Louis  Cable,  etc.  R.  Co.,  28  Mo.  App.  etc.   Ry.   Co.,    125   La.   575,   51    So. 

657    [duty   of   cable   company].     A  648   (1910). 

statute  that  every  railroad  company  "^Hogan    y.    Kentucky    Union    R. 

shall  "place  and  keep  that  portion  Oo.    [Ky.],  21    S.   W.   242;    Cincin- 

of  its  roadbed  and  right  of  way  over  nati,  etc.  R.   Oo.  y.   Claire,   6   Ind. 

or  across  which  any  public  county  App.  300,  33  N.  E.  018 ;  Grand  Trxmk 

road  may  run,  in  proper  condition  R.  Co.  v.  Siebald,  20  Can  S.  C.  R. 

for  the  use  of  the  traveling  public,"  250 ;  Lowell  y.  Boston,  etc.  R.  Co.,  23 

requires  a  condition  reasonably  suit-  Pick.  24.     See  also  Baltimore,  etc. 

able  for  the  ordinary  public  travel  R.  Co.  v.  Boteler,  38  Md.  568.     In 

(St.  Louis,  etc.  R.  Co.  y.  ^as^  12  Georgia,  the  law  seems  otherwise  as 

Tex.  Civ.  App.  657,  35  S.  W.  22) ;  to  permanent  cuts  or  embankments 

State  y.  Hannibal,  etc  Ry.  Co.,  86  (Collier  v.  (]reorgia  R.  Co.,  76  Gu. 

Mo.  16;  Commonwealth  y.  Erie,  etc.  611).    When  a  turnpike  road  is  con- 

By.  Co.,  27  Pa.  St.  330,  67  Am.  Dec.  structed  upon  the  sante  ground,  after 

471.  a    railroad    has   been   built,    having 

*  Where,    although    not   a   public  priority  by  its  charter,  it  is  the  duty 

highway,  there  is  a  crossing  constant-  of  the  turnpike  company  to  provide 

ly  and  nortoriously  used  as  such  by  the  necessary  safeguards  at  crossings 

the  public,  without  objection  on  the  (Zuccarello  v.  Nashville,  etc.  R.  Co., 

part  of  the  company,  it  is  bound  to  3  Baxt.  (Tenn.)  364).  No  guard-rail 

giye  some  reasonable  warning  of  the  required   against   a   foot-path,   used 

approach  of  trains,  although  not  ab-  by  the  public,  but  not  a  public  high- 

solutely   bound   to   ring   or   whistle  way   (Hooper  v.  Johnstown,  etc.  R. 

(Bjme  y.  N.  Y.  Central,  etc.  R.  Co.,  Co.,   50  Hun,   121,    13  N.  Y.  Supp. 

104  N.  Y.  362,  10  N.  E.  530;  s.  P.,  151).    See  cases  cited  in  notes  under 

Potter  y.  Bunnell,  20  Ohio  St.  150;  §  350,  ante. 
Veazie  y.  Penobscot  R.  Co.,  40  Me. 
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it."  But  a  railroad  company  constructing  its  track 
parallel  with  the  street  or  highway  or  in  close  proximity 
thereto,  creating  no  excavation  or  other  dangerous  con- 
dition, is  under  no  obligation  to  erect  fences  or  barriers 
V»etween  the  highway  and  the  track."^ 

§  415.  Restoration  of  roads  and  bridges.  —  Railroad 
companies  are  generally  required  by  statute  to  restore 
roads,  streams  and  bridges,  with  which  they  have  inter- 
f ered,  to  such  condition  as  will  not  impair  the  usefulness 
of  such  roads,  streams  or  bridges.^'  We  think  they  are 
bound  to  do  this  by  force  of  the  common  law,  when  there 

"^Lowell  y.  Boston;  etc.  R.  Co.,  23  most  expedient,  cannot  be  controlled 

Pick.  24;   Brooklyn  v.  Brooklyn  R.  in  its  option  by  a  court  of  equity,  if 

Co.,  47  N.  Y.  475;  Duxbury  v.  Ver-  it  acts  with   proper  care  and  skill 

mont   Central   R,   Co.,   26   Vt.   761;  (Hlinois  Cent.  R.  Co.  v.  Bentley,  64 

Veazie  v.  Penobscot  R.  Co.,  40  Me.  HI.    438).     See   Gear   v.    Cleveland, 

119.      See   other    cases    cited    under  etc.  R.  Co.,  43  la.  83.     Where  the 

§  384,  ante.  company  left  its  rails  projecting  four 

'"Coy  y.   Utica,  etc.   Ry.   Co.,  23  and  a  half  inches  above  the  surface 

Barb.  643.  of  the  street,  without  any  filling  be- 

"Such  is  the  case  in  Great  tween  them,  it  did  not  restore  the 
Britain,  and  most,  if  not  all,  of  the  street  to  its  "  former  state,"  and 
States.  When  a  railroad  company,  was  held  liable  (Wasmer  v.  Dela- 
in  constructing  its  road,  cuts  through  ware,  etc.  R.  Co.,  80  N.  Y.  212).  It 
a  highway,  it  is  bound  to  construct  is  not  relieved  of  its  duty  to  restore 
and  maintain  the  crossing  in  a  rea-  a  highway  to  its  former  state  by  the 
sonable  safe  condition  (Tobias  v.  fact  that  a  street  railway  company, 
Miohigan  Cent.  R.  Co.,  103  Mich,  whose  track  runs  along  the  highway, 
330,  61  N.  W.  514;  Lake  Shore,  etc.  is  bound  to  keep  the  space  betwem 
R.  Co.  V.  Mcintosh,  140  Ind.  261,  38  its  rails  in  repair  (Masterson  v, 
N.  E.  476;  Gage  v.  Pontiac,  etc  R.  N.  Y.  Central  R.  Co.,  84  N.  Y.  247) ; 
Co.,  loe  Mich.  335,  63  N.  W.  318  State  v.  Hannibal,  etc.  Ry.  Co.,  86 
[purchaser  of  road  liable  under  sta-  Mo.  13;  Moundsville  v.  Ohio  R.  Ry. 
tute] ;  Commonwealth  v.  Pennsyl-  Co.,  37  W.  Va.  92,  16  S.  E.  514,  20 
vania  R.  Co.,  117  Pa.  St.  637,  12  L.  R.  A.  161  (1894);  Arbenz  v. 
Atl.  38  [lessee  of  road  liable];  Wheeling,  etc.  Ry.  Co.,  33  W.  Va. 
Coleman  v.  Kansas  City,  etc.  R.  Co.,  1,  10  S.  E.  14,  5  L.  R.  A.  371; 
36  Mo.  App.  476  [bridge  over  water-  West  Riding,  etc.  Ry.  Co.  v.  Wake- 
course]  ) .  A  railroad  company,  being  field  Local  Bd.  of  Health,  5  B.  &  S. 
empowered  by  its  charter  to  change  178,  10  Jur.  N.  S.  1046,  33  L.  J. 
highways  intersected  by  its  road,  M.  C.  174,  117  E.  C.  L.  478;  Chicago, 
and  to  carry  such  highways  either  etc.  Ry.  Co.  v.  Luddington,  91  N.  E. 
under  or  over  its  track,  as  may  be  (Ind.)  939  (1910). 
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is  no  statutory  regulation  on  the  subject ; "  for  it  can 
scarcely  be  supposed  that  the  legislature  intends  in  any 
case  to  allow  a  railroad  company  needlessly  and  perma- 
nently to  destroy  a  public  way.  The  company  must  re- 
store the  whole  of  a  road,  however  wide,  and  it  is  not 
enough  for  it  to  put  in  order  the  part  usually  traveled." 
Where  a  railroad  company  neglects  its  duty  in  this  re- 
spect, and  the  town  is  compelled  to  pay  damages  to  a 
person  injured  by  a  defect  in  the  road  caused  by  the  neg- 
lect of  the  company,  the  town  may  recover  from  the 
company  the  amount  thus  paid*^*    It  has  been  held  in 

"See    Louisville,    etc.    R.    Co.    v.  N.  E.  (Ind.)  939  (1910)  ;  New  York, 

Hodge,  6  Bush,  141.    See  Chesapeake,  etc  Ry.  Oo.  ▼.  Rhodes,  171  Ind.  521, 

etc,  R.  Co.  V.  Dyer  County   (Tenn.),  86  N.  E.  840,  24  L.  R.  A.   (N.  S.) 

11  S.  W.  943;   Evansville,  etc.  Ry.  1226    (1908);   Chicago,  etc.  Ry.  Co. 

Co.  T.  Allen,  34  Ind.  App.   638,  73  ▼.    Fair    Oaks,    140    Wis.    334,    122 

X.  E.  630    (1906);   Louisville,   etc.  N.  W.  810   (1909).     But  see  Bloom- 

Ry.  Co.  V.  Harrodsburg,  17  Ky.  L.  ington  v.  Illinois  Central  Ry.  Co.,  164 

Rep.  780,  32  S.  W.  604   (1896)  ;  St.  111.  639,  39  N.  E.  478  (1895). 
Louis,  etc.  Ry.   Co.  y.  Johnson,   38        "Judson  y.   New   Haven,  etc.   R. 

Tex,  App.  322,  86  8.  W.  476  (1905)  ;  Co.,  29  Conn.  434.     There  the  road 

State  V.  Minnesota,  etc.  Ry.  Co.,  80  was    twelve    rods    wide,    with    two 

Minn.  108,  83  N.  W.  32,  60  L.  R.  A.  paths,    one    on    each    side,    and    an 

656  (1900).     It  has  been  said  that  open  common  between.    The  railroad 

nothing  will  relieve  a  railro&d  com-  crossed  it,  and  the  company  put  so 

pany  from  the  duty  of  restoring  the  much  of  the  road  as  was  usually  trav- 

highway  it  crosses  to  its  former  state  eled  into  good  order  again,  but  put 

of  usefulness,  except  express  statu-  a  culvert  in  the  center,  and  left  it 

tory  provision    (State  v.   Hannibal,  uncovered.    This  being  filled  up  with 

etc.  Ry  Co.,  86  Mo.   13).     See  also  snow  in  the  winter,  plaintiff  fell  into 

Chicago,  etc.  Ry  Co.  v.  Noblesville,  it  and  was  injured.    Held,  the  com- 

159  Ind.  137,  64  N.  E.  860   (1902) ;  pany  was  liable.     But  there  is   no 

Atchison,  etc  Ry.  Co.  v.  Townsend,  law  requiring  a  ccMnpany  to  main- 

71  Kans.  624,  81  Pac  206    (1906)  ;  tain  a  bridge  of  any  particular  width 

State  V.  Wabash  Ry.   Co.,  206  Mo.  at  a  highway  crossing;   it  must  be 

251,  103  ID.  W.  1137   (1907)  ;  Allen  a  safe  structure   (Rembert  v.  South 

V.  Buffalo,  etc.  Ry  Co.,   161   N.  Y.  Carolina  R.  Co.,  31  S.  C.  309,  9  S.  E. 

434,  46  N.   E.   846    (1897);    Inter-  968). 

national,  etc.  Ry  Co.  v.  Haddox,  36        "Hamden  v.  New  Haven,  etc.  R- 

Tex.    App.     386,    81     S.    W.     1036  Co.  27  Conn.   168.     The  court  said, 

(1904);    Nashville,  etc   Ry   CJo.   v.  in  that  case:      "The  town   is  pre- 

Ragan,  52   So.    (Ala.)    622    (1910);  vented    from    interfering    with    the 

Hall  V.  Houston,  etc.   Ry   Co.,    114  building  of  the  railroad  by  the  au- 

S.  W.  (Tex.  App.)  891   (1909);  Chi-  thority  of  the  legislature  until  the 

c&go',  etc  Ry.  Co.  v.  Luddington,  91  company  has   completed  its  works; 
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Vermont  that  the  company  discharges  all  its  obligations 
in  this  respect  by  using  proper  care  at  the  time  to  restore 
the  highway,  and  that  it  is  not  bound  to  keep  watch  upon 
it  afterward,  nor  to  repair  future  deteriorations.*'  But 
the  contrary  has  been  adjudged  in  New  York,  as  to  altera- 
tions made  in  the  course  of  a  stream"  and  to  changes 
made  in  a  highway." 

§  416.  Road  bridges  over  railroads.  —  Bailroad  com- 
panies in  Great  Britain  and  Ireland  are  required  by  stat- 
ute'®  to  carry  highways  over  or  under  their  roads  by 
bridges  in  certain  cases,  and  to  keep  the  approaches  to 
those  bridges  in  ordpr,  as  well  as  the  bridges  themselves, 
and  the  entire  material  of  the  road  over  the  bridges.*^ 

yet  while  in  this  condition  it  is  walk  to  the  acceptance  of  the  miinici- 
held  liable  for  a  neglect  which  it  pality,  and  ceases  to  have  any  con- 
has  no  power  to  prevent.  It  is  trol  over  it,  its  liability  for  its  safe 
equitable,  therefore,  that  the  party  condition  then  also  ceases,  even 
whose  absolute  duty  it  is  to  restore  though  such  street  or  sidewalk  may 
the  road  to  its  former  state  of  use-  continue  to  be  an  approach  to  the 
fulness  should  indemnify  it  from  railroad  (Quimby  v.  Boston,  etc.  R. 
the  consequences  of  such  liability.  Co.,  69  Me.  340). 
And  it  appears  to  us  that  it  would  "  Cott  v.  Lewiston  B.  Co.,  36  N.  Y. 
be  unjust  to  apply  to  the  town  the  214. 

principle  that  there  shall  be  no  con-  *  People  v.  Troy,  etc.  R.   Co.,  37 

tribution  between  joint  wrongdoers."  How.  Pr.  427.    s.  P.,  State  v.  Minne- 

See  cases  cited  under  the  last  sec-  apolis,  etc.  R.  Co.,  39  Minn.  219,  39 

tion,    which    go   further   than   this;  N.  W.  153  [statute].    Where  a  farm- 

and  §§  301,  384,  ante.  crossing   was   necessary   to    reach  a 

'"WHiere   a   railroad   company,    in  field,   and   had   been  maintained  by 

the  course  of  the '  construction  of  its  the  nailroad  company  for  fifty  years, 

road,   lawfully  turned  a   stream  of  the  company  held  liable  for   injuiy 

water,  restoring  it  to  its  former  state  resulting  from  its  proper  use,  when 

as    nearly    as    practicable,    and    the  it  had  been  torn  up  by  a   railroad 

new  channel  was  properly  guarded,  accident,  and  not  repaired  ( Prince  v. 

so  far  as  could  be  perceived  at  the  N.  Y.  Central,  etc  R.  Co.,   60  Hun, 

time   of   turning   it;    held,   that   the  681  mem,,  14  N.  Y.  Supp.  817). 

company  was  not  obliged  thereafter  *  Stats.  8  and  9  Vict.,  ch.  20,  §  46. 

to  watch  the  operation  of  the  water.  For  a  peculiar  case,   in  which  this 

and  take  precautions  to  prevent  its  provision  of  the  statute  was  held  to 

encroaching    upon    adjoining    lands  be  incorporated  in  a  special  charter, 

(Norris  v.  Vermont  Central  R.  Co.,  see   Bristol,  etc.   R.   Co.    v.   Tucker, 

28  Vt.  99).    If  the  company  restores  13  C.  B.  N.  S.  207. 

the  condition  of  the  street  or  side-  *^The  obligation  is  not  merely  to 
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But  where  the  railroad  passes  over  the  highway  by  a 
bridge,  and  for  this  purpose  the  grade  of  the  highway  is 
lowered  at  that  spot,  the  company  is  not  bound  to  keep 
any  part  of  the  highway  in  repair,  after  having  once  put 
it  into  good  condition.**  Similar  statutes  exist  in  some  of 
the  United  States/*    Under  a  Connecticut  statute,  which 

keep  the  bndges  in  such  order  that  ( New  York,  etc  R.  Co.  ▼.  State,  50  N. 
the  municipal  authDrities  can  main-  J.  L.  303,  13  Atl.  1 ) .  Ohio,  etc.  Ry. 
tain  the  roads  over  them,  but  to  pro-  Co.  v.  Bridgeport,  63  III.  App.  224 
vide  for  the  entire  road  (North  Staf-  (18915),  (statute  requiring  railroads 
fordehire  R.  Co.  ▼.  Dale,  8  El.  &  to  construct  crossings  at  highways 
Bl.  836).  The  sides  of  a  bridge  does  not  impose  on  them  the  build- 
crossing  a  railroad  must  be  so  se-  ing  of  bridges  across  streams  for  the 
cured  by  rails  or  other  barriers  as  to  public) ;  Board  of  CcHn'rs  of  Good- 
be  safe  for  children  having  occasion  hue  Co.  v.  Duluth,  67  Minn.  217, 
to  cross  it  (Lay  y.  Midland  R.  Co.,  99  N.  W.  8^8  (1897),  (Minnesota 
34  L.  T.  30).  8.  P.,  Gates  ▼.  Penn-  statute  construed  to  require  the  com- 
sylyania  R.  Co.,  150  Pa.  St.  50,  24  pany  to  build  and  keep  in  repair  a 
Atl.  638.  It  is  immaterial  that  the  bridge  that  is  a  necessary  part  of 
township  was  likewise  liable  for  the  the  approach,  where  by  the  construe- 
non-repair  of  the  bridge  (Id.)  In  tion  of  the  railroad  a  stream  has 
Stewart  ▼.  Cincinnati,  etc.  R.  Co.,  been  turned  from  its  natural  channel 
89  Mich.  315,  60  N.  W.  852,  it  was  into  an  artificial  one,  wholly  on  the 
held  that  whether  a  railroad  com-  right  of  way,  making  it  necessary  to 
pany  was  or  was  not  released  from  build  a  bridge  over  the  stream  as  a 
its  obligation  to  maintain  and  keep  part  of  the  approach  or  highway 
in  repair  a  bridge  over  a  ditch  at  a  crossing  of  the  railroad  tracks) ; 
farm  crossing,  under  a  contract  with  City  of  Concord  v.  Boston,  etc.  Ry. 
the  farm-owner,  by  a  sale  and  con-  Co.,  60  N.  H.  87,  38  Atl.  378  (1807), 
veyanoe  of  the  farm,  if  thereafter  it  (where  the  statute  requires  rail- 
continued  the  crossing,  and  allowed  roads  to  provide  suitable  crossings 
it  to  remain  in  such  a  condition  as  for  the  public  the  company  must 
to  invite  its  use  as  a  crossing,  it  was  furnish  lights  for  an  overhead  bridge 
bound  to  use  ordinary  care  to  keep  if  public  safety  requires  lights) ; 
it  in  a  safe  condition.  West  Jersey  Ry.   Co.  v.  Waterford 

•London   &  Northwestern  R.  Co.  Tp.,  64  N.  J.  Eq.  663,  56  Atl.  157 

V.  Skerton,  5  Best  &  S.  659;    Fos-  (1903),  (the  company  must  not  only 

berry  v.  Waterford,  etc.  R.  Co.,   13  build   bridges   over    its    tracks,    but 

Irish  C.  L.  494;   Waterford,  etc.  R.  must  keep  them  in  repair) ;   to  the 

Co.  ▼.  Kearney,  12  Id.  224.  same  effect,  construing  Laws  of  New 

•See  Ellsworth  v.  Central  R.  Co.,  York    of    1890s    chapter   565,    §    11, 

34  N.  J.  Law,  93,  for  the  construction  Bush  v.  Delaware,  etc.  Ry.  0>.,  166 

of  such  a  statute.    Neglect  by  a  rail-  N.  Y.  210,  59  N.  E.   838,  aff'g,  54 

road  to  keep  in  repair  a  highway  App.  Div.  616,  66  N.  Y.  Supp.  1128 

bridge  across  its  track,  as  required  by  (1901);    Hicks   v.    Chesapeake,   etc. 

statute,  is  indictable  as  a  nuisance  Ry.  Co.,  102  Va.  197,  45  S.  E.  888 

[Law  of  Nbo.    Vol.  I  —  66] 
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provides  that  railroad  companies  shall  make  and  main- 
tain such  bridges,  etc.,  as  the  convenience  and  safety  of 
the  public,  traveling  upon  a  highway  or  street,  may  re- 
quire, it  is  held  that  a  railroad  company  is  not  bound  to 
maintain  a  highway  under  one  of  its  bridges,  in  a  mu- 
nicipality, so  as  to  prevent  the  bridge  from  interfering 
with  public  travel.**  Where  a  railroad  company,  in  pur- 
suance of  statutory  requirements,  changes  the  grade  of  a 
street  intersected  by  its  right  of  way,  it  stands  in  the 
place  of  the  local  authorities,  and  enjoys  their  immunity 
from  liability  to  abutting  owners  for  consequential  dam- 
age.*'  The  duties  of  railroad  companies  to  their  own 
employees,  with  respect  to  overhead  bridges,  are  dis- 
cussed in  §§  198-200. 

§  417.  Highway  crossing  at  level  —  In  Great  Britain, 
when  a  railway  crosses  a  public  carriage-road  on  the 
level,  the  company  is  required  to  erect  and  maintain  gates 
across  the  road,  to  erect  a  lodge,  and  to  keep  proper  per- 
sons to  open  and  shut  the  gates  and  watch  the  crossing; 
at  a  crossing  over  a  bridle-way  it  must  erect  gates,  and 
over  a  footway,  gates  or  stiles.'*  An  omission  so  to  erect 
and  maintain  gates  or  stiles  is  evidence  of  negligence  to 
be  left  to  the  jury,  but  is  not  conclusive  of  the  company's 

(1903),  (the  common  law  duty  of  a  that  a  railroad  company  is  negligent 

railroad    company    not   to    interfere  in  the  construction  of  a  bridge  over 

with  a  public  highway  imposes  on  a  highway  at  a  height  of  only  10^ 

it  the  obligation  of  keeping  bridges  feet    from    the    roadbed,    where   the 

at  public  crossings  in  repair).  company,    the    railroad   commissioii- 

•*Gray  v.  Danbury,  54  Conn.  674,  ers,    and    the    borough    where    the 

10  Atl.  19^.    In  that  case,  held  that,  bridge    was   being   built,   considered 

in  the  absence  of  a  statute,  a  rail-  the  height  siifficient;   and  where  an 

road  company  was  not  negligent  in  injury  complained  of  resulted  from 

failing   to   maintain    the    height   of  raising  the  street  after  the  oonstmc- 

one    of    its    bridges    above    a    high-  tion  of  the  bridge, 

way  as  it  was  when  the  bridge  was  "Rauenstein    v.    N.     Y.,    Lacha- 

built,   where   the   vertical   space   be-  wanna,  etc.  R.  Co.,   136  N.  Y.  528^ 

tween   the    roadbed   and   the   bridge  32  N.  E.  1047;  §  283,  ante, 

had  been  diminished  by  raising  the  *  8  and  9  Vict.  ch.  20,  §§  47,  61, 

street.    It  was  also  held  that  it  can-  26  and  27  Vict.  ch.  92,  §  6. 
not  be  said,  as  a  conclusion  of  law, 
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liability  for  a  particular  accident.*'  The  subject  of  con- 
struction and  maintenance  of  highway  crossings,  and  giv- 
ing signals  thereat,  is  regulated  by  statute  in  some  of  the 
States."    The  company  is  not  bound,  as  matter  of  law,  to 

"Wniiams  v.  Gt  Western  R.  Co.,  way  may  intersect  such   lines,   and 

L.  R.  9  Ex.  157 ;  Daniel  ▼.  Metrop.  the  same  **  clear  of  snow  so  that  the 

R.  Co.,  L.  R.  3  C.  P.  216,  revM,  3  same  shall  at  all  times  be  in  a  safe 

C.  P.  5&1.     See  the  next  chapter.  and  convenient  condition  for  travel 

*In  Iowa,  railroad  companies  are  for  a  distance  of  fifty  feet  each  way 
required  by  statute  to  construct  safe  from  the  center  of  said  railroad." 
crossings  and  cattle-guards  and  (Laws  1890-91,  p.  261).  The  sta- 
erect  conspicuous  warning  signs,  at  tute  of  Illinois  (Rev.  St.  ch.  114, 
all  points  where  the  "  railway  crosses  §  68;  Myers  R.  S.,  1896,  ch.  114, 
any  public  highway,"  and  if  any  §  54),  requiring  railway  signals  at 
company  shall  neglect  to  comply,  it  highways,  does  not  apply  only  to 
"  shall  be  liable  for  all  damages  bus-  roads  defined  to  be  public  highways 
tained  by  reason  of  such  neglect  or  by  Id.,  ch.  121,  §  1,  relating  to  roads 
refusal,  and  in  order  for  the  injured  and  bridges  (Chicago,  etc.  R.  Co.  v. 
party  to  recover,  it  shall  <mly  be  Dillon,  123  111.  570,  15  N.  E.  181). 
necessary  for  him  to  prove  such  neg-  In  Michigan,  the  statute  requires  a 
lect  or  refusal"  (Code,  1873;  Mc-  sign-board  with  the  words  "Rail- 
Gain's  Annot.  Stat.,  1888,  §  1971).  road  Crossing"  on  it  to  be  erected. 
The  present  statute  (Code,  §  1288)  at  grade  crossings  of  highways 
does  not  preclude  the  defence  of  (How.  Annot.  Stat.,  Supple.  1890, 
contributory  negligence  (Ford  v.  §  3375).  See  Haas  v.  Grand  Rapids 
Chicago,  etc.  R.  Co.,  91  Iowa,  179,  R.  Co.,  47  Mich.  401.  In  Wisconsin, 
59  N.  W.  5;  Hanson  y.  Chicago,  etc.  railroad  companies  are  required  to 
R.  Co.,  94  Iowa,  409,  62  N.  W.  788).  construct  and  maintain  gates  at 
otherwise,  under  former  statute  street  crossings  in  cities  and  incor- 
( Payne  v.  Chicago,  etc.  R.  Co.,  44  porated  villages,  and  trains  are 
Iowa,  236;  Lang  v.  Holiday  Creek  limited  to  a  maximum  speed  of  15 
R.  Co.,  49  Iowa,  469;  Bartlett  v.  miles  an  hour  through  such  places 
Dubuque,  etc.  R.  Co.,  20  Id.  188;  (Laws  1891,  ch.  467,  p.  676.  See 
Henderson  ▼.  Chicago,  etc  R.  Co.,  Barron  v.  Chicago,  etc.  R.  Co.,  89 
48  Id.  216).  The  embankment  which  Wis.  79,  61  N.  W.  303.  In  Missouri, 
constitutes  the  necessary  approach  the  statute  (R.  S.,  1889,  §  2609>) 
to  a  railroad  crossing  is  a  part  of  it,  imposes  the  duty  of  constructing  and 
and  must  be  both  made  and  kept  in  maintaining  crossings.  It  is  not 
repair  by  the  company  (Farley  v.  sufiicient  that  the  crossing  is  so  con- 
Chicago,  etc.  R.  Co.,  42  Iowa,  234;  structed  that  it  is  possible  to  safely 
Maltby  v.  Chicago,  etc.  R.  0>.,  52  pass  over  it,  but  it  should  be 
Mich.  108).  In  Ohio,  railroad  com-  so  constructed  and  maintained  in 
panics  are  required  to  build  and  such  condition  as  to  be  reasonably 
keep  in  repair  good  and  sufiicient  safe  and  convenient  for  public  travel 
crossings  over  or  approaches  to  its  by  persons  exercising  ordinary  care 
tracks,  side  tracks,  and  switches,  at  (Brown  v.  Hannibal,  etc.  R.  Co.,  99 
all   points   where   any   public   high-  Mo.  310,  12  S.  W.  655).    In  Missis- 
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erect  signs  and  station  flagmen  to  give  signals  **  at  cross- 
ings, but  the  jury  may  find,  in  view  of  the  danger  and 
diflficulty  of  a  particular  crossing,  that  it  was  negligence 
to  omit  such  precautions/®    It  is  not,  however,  for  the 

sippi,  every  railroad  company  is  re-  "Weber  v.  N.  Y.  Central  R.  Co., 
quired  (Code,  1892,  §  3652)  to  cause  68  N.  Y.  451;  Grippen  v.  N.  Y.  Cen- 
a  board  to  be  erected  and  kept  up,  tral  R.  Co.,  40  Id.  34.  It  is,  how- 
on  a  post  sufficiently  high,  at  every  ever,  the  duty  of  a  railroad  company 
highway  crossing,  with  the  inscrip-  in  operating  its  railroad,  in  some 
tion  *^  Look  out  for  the  Locomotive."  manner  to  give  notice  of  the  &p- 
See  Board  of  Education  v.  Mobile,  proach  of  its  trains  at  grade  croBS- 
etc.  R.  Co.,  72  Miss.  236,  16  So.  489.  ings  (Dyer  v.  Erie  R.  Co.,  71  N.  Y. 
In  Nebraska,  the  maintenance  of  228;  Bleyl  v.  N.  Y.  Central  R.  Ga, 
highway  crossings  is  required  by  UN.  Y.  St.  686;  and  cases  cited 
Comp.  Stat.  1893,  ch.  78,  §  110.  See  under  next  note.  In  New  Jersey  the 
Burlington,  etc.  R.  Co.  v.  Koonce,  statute  requires  the  consent  of  the 
34  Neb.  479,  61  N.  W.  1033;  Omaha,  city  authorities  (Hudson  Co.  v.  New 
etc.  R.  Co.  V.  Ryburn,  40  Neb.  87,  Jersey,  etc.  Ry.,  68  N.  J.  Eq.  500^ 
58  N.  W.  641;  Omaha,  etc.  R.  Oo.  69  Atl.  303,  79  N.  J.  Eq.  806,  65 
V.  Brady,  39  Neb.  27,  57  N.  W.  767;  Atl.  1117  (1907). 
Chicago,  etc.  R.  Co.  v.  Metcalf,  44  '•Where  a  railroad  company  ere- 
Neb.  848,  63  N.  W.  61.  In  Texas,  ates,  at  a  public  crossing,  by  the 
the  statute  (R.  S.  of  1889,  art.  construction  or  maintenance  of  its 
4232)  requires  trains  to  give  certain  tracks  or  other  erections,  a  situation 
signals  at  least  80  rods  from  the  of  unusual  peril  to  those  having 
place  where  the  railroad  shall  occasion  to  cross,  it  is  bound  to 
''cross"  any  public  road,  and  also  avert  such  peril  by  every  reasonable 
to  stop  in  approaching  a  place  where  precaution  beyond  the  ordinary  sig- 
two  railroads  "cross."  This  statute  nals,  and  such  precautions  may  es- 
applies  only  to  crossings  at  grade  tend  to  the  erection  of  gates,  and  to 
(Missouri,  etc.  R.  Co.  v.  Thomas,  keeping  them  closed  while  trains  are 
87  Tex.  282,  28  S.  W.  343;  see  passing  (Delaware,  etc.  R.  Co.  v. 
Taylor,  etc.  R.  Oo.  v.  Warner  [Ttex.  Shelton,  56  N.  J.  Law,  342,  26  Atl. 
App.],  31  S.  W.  66).  It  is  held  937).  Where,  because  of  permanent 
in  Kansas  that  if,  by  the  growth  of  obstructions,  plaintiff  could  not  have 
business,  or  the  widening  of  the  seen  the  approaching  train,  the  corn- 
vehicles  used  upon  the  highway,  a  pany's  failure  to  station  one  at  the 
crossing  becomes  inadequate  for  the  crossing  to  give  warning  of  ap- 
public  accommodation,  then  it  is  the  proaching  trains  was  held  to  be 
duty  of  the  company  (under  Gten.  negligence  (Louisville,  etc.  R.  C\>. 
St  1889,  pars.  12(y7,  1262),  to  widen  v.  Hackman  (Ky.),  30  S.  W.  407; 
it,  so  as  to  be  reasonably  safe  for  the  Hubbard  v.  Boston,  etc.  R.  Co.,  162 
increased  traffic  and  the  widened  Mass.  132,  38  N.  E.  366).  s.  P.,  in 
vehicles  drawn  in  the  usual  and  Shaber  v.  St.  Paul,  etc.  R.  Co.,  28 
proper  manner  (Atchison,  etc.  R.  Minn.  103.  The  voluntary  estab- 
Co.  V.  Henry,  66  Kans.  716,  46  Pac.  lishment  of  gates  at  a  crossing  is 
676).  evidence    of    their    necessity,    and, 
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iury  to  decide  what  signs  should  be  erected  or  signals 
given  at  a  crossing.'^  A  mere  compliance  with  statutory 
requirements  in  respect  to  signs,  signals,  and  other  pre- 
cautions for  the  public  protection,  at  railroad  crossings, 
is  not  necessarily  a  full  discharge  of  the  company 's  obli- 
gation to  provide  safe  crossings."    This  duty  may  arise, 

being  advertised  to  travelerB,  it  is  Ry.  Co.,  16  Ida.  780,  102  Pac.  897 

evidence   of   negligence   if   they   are  ( 1909) ;   Jones  v.  Pennsylvania  Ry. 

not    properly    attended    and    main-  Co.,  78  N.  J.  Law,  671,  75  Atl.  907 

tained  ( State  v.  Boston,  etc.  R.  Co.,  ( 1900) ;     Chesapeake     Ry.     Co.     v. 

80  Me.  430,  15  Atl.  36).     The  fact  Dandridge,  171  Fed.  74,  96  C.  C.  A. 

that  a  flagman  has  always  been  kept  178   (1910). 

at  a  eroesing,  and  that  he  was  absent  "  Dyer  ▼.  Erie  R.  Ca,  71  N.  Y. 

at  the  time  of  an  accident,  is  oompe-  228;   Beisiegel  v.  N.  Y.  Central  R. 

tent  as  bearing  upon  the  question  of  Co.,  40  Id.  9.     In  an  action  for  an 

the   company's  negligence  under  all  injury    caused    by    dummy    engines 

the     circumstances;     and    so    is    a  running  through  a  city  street,  the 

municipal  ordinance  requiring  a  flag-  court  instructed  the  jury  that  it  was 

man   to  be   stationed   at   all   street  for  them  to  say  whether  or  not  de- 

CTOBsings  (McGrath  v.  X.  Y.  Central  fendants  should  have  adopted  other- 

R.   Co.,  63  N.  Y.   522;    Pittsburgh,  precautions   than    they    did.      Held, 

etc  R.  Cow  V.  Yundt,  78  Ind.  373;  that  it  was  not  the  fair  import  of 

Cincinnati,  etc  Ry.  Co.  v.  Champ,  31  the  instruction,  token  taken  in  con- 

Ky.   L.   Rep.    1054,   104   S.   W.   988  nectUm    with    other    parts    of    the 

( 1907 ) ;    Eichom    v.    New    Orleans,  charge,  that  the  jury  were  at  liberty 

etc.  Ry.  Co.,  112  La.  236,  36  So.  335,  to  find  negligence  in  not  having  a 

104  Am.  St.  Rep.  437  (1904) ;  In  re  flagman  or  gate  at  the  crossing,  and 

Pennsylvania  Ry.   Co.,  213   Pa.   St.  that  it  was,  therefore,  unobjection- 

373,  62  Atl.  986,  3  L.  R.  A.  (N.  S.)  able   (Cumming  v.  Brooklyn  R.  Co., 

140    (1905);    signboards    (Lewis   v.  104  N.  Y.  669,  10  N.  £.  855).     See 

Long  Island  Ry.  Co.,  162  N.  Y.  52,  also  Worster  v.  Forty-second  St.  R. 

56   N.   E.   548    (1900) ;    but  as  the  Co.,  50  N.  Y.  203;  Rockwell  v.  Third 

object    is    to    warn    travelers,    the  Ave.  R.  Co.,  64  Barb.  438;  Mann  v. 

absence  of  signboard  is  not  available  Cent.  Vt.  R.  Co.,  55  Vt.  484;  Maltby 

as  a  ground  of  recovery  for  injury  v.  Chicago,  etc.  R.  Co.,  52  Mich.  108. 

received   by   one   familiar  with   the  "Thus  the  Mtissachusetts  Rev.  St. 

crossing  (Haas  v.  Grand  Rapids,  etc.  ch.  39,  §§  78,  79,  requires  a  board  to 

Ry.   Co.,   47   Mich.   401,    11    N.   W.  be  placed,  and  bells  to  be  rung,  at 

216;     whether    failure    to    provide  crossings,  and  yet  it  was  held  that  a 

gates,  lights  or  flagmen  is  negligence  compliance    with    these    regulations 

is  generally  held  a  question  for  the  would  not  exempt  the  company  from 

jury   (Riley  v.  Northern  Pacific  Ry.  the   obligation    of    using   reasonable 

Co.,    36    Mont.    545,    93    Pac.    948  care  in  other  respects;  and  that,  if 

(1908) ;  Mo.  Pac.  Ry.  Co.  v.  Magee,  other  precautions  were  necessary,  the 

92  Tex.  616,  49  S.  W.  156,  50  S.  W.  company  was   bound   to   take   them 

1013  (1890) ;  Fleenor  v.  Oregon,  etc.  (Bradley  v.  Boston,  etc  Co.,  2  Cush. 
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though  the  highway  crossed  may  not  have  been  legally 
estabUshed  as  such.''  Though  a  railroad  company  is  not 
obliged  to  construct  a  crossing  over  a  road  in  common 
use,  but  not  a  highway,  if  it  does,  it  is  liable  for  an  injury 
resulting  from  its  negligent  construction/* 

§  417a.  Other  crossings  at  level.  —  A  railroad  com- 
pany is  bound  to  make  and  maintain  safe  crossings,  not 
only  where  its  road  crosses  public  highways,^'  but  also 
where  it  crosses  its  own  private  ways,  if  these  are  notori- 
ously used  as  public  ways,  upon  the  invitation  or  con- 
tinued sanction  '*  of  the  company.    And  if  such  crossings 

639;  Linfield  v.  Old  Colony  R.  Co.,  "See  §  414,  ante. 

10  Cash.  562).     See  also  Beisiegel  "Where  a  school-boy  was  injured 

V.  N.  Y.  Central  R.  Co.,  40  N.  Y.  while  on  a  private  crtMsing  of  the 

9;    Norton   v.   Eastern   R.   Co.,    113  company,  held,  that  if  plaintiff  was 

Mass.    366.      Compare   McCreary   v.  on  the  crossing  at  the  time  he  was 

Boston,  etc.  R.  Co.,  153  Mass.  300,  struck,    it   was   no   defence    for   the 

26  N.  E.  864.    The  question  whether  company  that  he  did  not  enter  upon 

the  crossing  was  on  a  public  traveled  the    crossing    at    the    proper    place 

road,  held  for  the  jury  (Lewis  v.  N.  (Murphy  v.  Boston,  etc.  R.  Co.,  133 

Y.,  Lake  Erie,  etc.  R.  Co.,  123  N.  Y.  Mass.  121).    The  distinction  between 

496,  26  N.  E.  357).    See  §  333,  ante,  an  inducement  or  invitation  to  the 

""  Delaware,  etc.  R.  Co.  v.  Converse,  public  to  use  a  private  crossing,  and 

139  U.  S.  469,  11  S.  Ct.  569  [thirty  a  mere  license  or  permission  to  use 

years'  user] .    Whnre  a  road  is  openly  it,    was    made    in    Sweeny    v.    Old 

used  as  a  highway  by  the  public,  and  Colony,  etc.   R.  Co.,   10  Allen,  368, 

is  recognized  by  a  railway  company  where  the  court  said:     "The  place 

as  such,  by  permitting  the  public  to  of  crossing  was  situated  between  two 

cross  the  track,  and  by  assuming  to  streets   of   the   city,   and   was    used 

maintain  a  crossing  at  that  point,  it  by  great  numbers  of  people  who  had 

is  immaterial  that  the  road  has  not  occasion  to  pass  frcmi  one  street  to 

fieen  legally  established  in  order  to  the  other,  and  it  was  fitted  and  pre- 

hold   company  liable   for   defects   in  pared  by  the  defendants  with  a  con- 

the  crossing   (Lillstrom  v.  Northern  venient    plank-crossing,    such    as    is 

Pac.  R.  Co.,  53  Minn.  464,  55  N.  W.  usually  constructed  in  highways  when 

624;  Kelly  v.  So.  Minnesota  R.  Co.,  they  are  crossed  by  the  tracks  of  a 

28  Minn.  98,  9  N.  W.  588 ;  Lee  v.  St.  railroad,   in   order   to  facilitate   the 

Louis,  etc.  Ry.  Co.,  129  S.  W.   (Mo.  passage  of  animals  and  vehicles  over 

App.)   773    (1910).  the  rails.    It  had  been  so  maintained 

"Gulf,  etc.  R.  Co.  V.  Montgomery,  by  the  defendants  for  a  number  of 

85  Tex.  67,  19  S.  W.   1015;  Taylor,  yesLTS,    These  facts    ♦    ♦    ♦    amount 

etc.  R.  Co.  V.  Warner,  88  Tex.  642,  to  an   inducement  held  out  by   the 

32  S.  W.  868.  defendants  to  persons   having  occa- 
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are  provided,  all  persons  who  cross  elsewhere  do  so  at 
their  owa  risk.^^  In  many  of  the  States,  a  company  is 
hound  hy  statute  to  fence  its  track  where  a  private  way 
crosses  it ; "  and  to  construct  and  maintain  private  farm 
crossings,  in  certain  cases,  on  demand,^®  but  the  duty  of 

sion  to  pass,  to  believe  that  it  was  train.  Decedent,  wishing  to  drive 
a  highway  and  to  use  it  as  such."  his  team  acrosa,  was  compelled  to 
In  Barry  v.  N.  Y.  Central  R.  Co.,  cross  the  tracks  at  a  point  where  no 
92  X.  Y.  280,  a  boy  was  killed'  while  crossing  had  been  made  or  provided, 
on  a  private  crossing  which  had  and  where  the  track  was  about 
been  used  by  the  public  for  thirty  twelve  inches  from  the  ground  to 
years;  the  train  backed  up  without  the  top  of  the  rail.  While  so  cross- 
a  bell  being  rung  or  other  signal  ing,  the  jostling  and  toppling  of  the 
given,  in  charge  of  a  brakeman  who  cart  threw  him  out  under  its  wheels ; 
could  not  see  persons  on  the  track,  and  he  was  injured  so  that  he  died. 
The  court  said :  "  It  is  undisputed  Held,  that  he  crossed  the  track  where 
that  for  more  than  thirty  years  the  he  did  at  his  peril,  and  that  the  jost- 
public  were  in  the  habit  of  crossing  ling  of  the  cart,  and  his  being  thrown 
the  tracks  at  this  point.  •  •  •  from  it  in  consequence,  was  not  the 
Several  hundred  people  crossed  there  proximate  result  of  the  obstruction  of 
every  day.  There  can  be  no  doubt  the  public  crossing  by  the  defend- 
that  the  acquiescence  of  the  defend-  ant's  train  (Jackson  v.  Nashville, 
ant  for  so  long  a  time,  in  the  cross-  etc  Ry.  Co.,  13  Lea,  491). 
ing  of  the  track  by  pedestrians,  "Indianapolis,  etc.  R.  Co.  v. 
amounted  to  a  license  and  permission,  Thomas,  84  Ind.  194;  Indiana  Cent, 
by  the  defendant^  to  all  persons  to  R.  Co.  v.  Leamon,  18  Id.  173;  Rail- 
cross  the  tracks  at  this  point.  So  road  Co.  v.  Cunnington,  39  Ohio  St. 
long  as  it  permitted  the  public  use,  327.  While  a  railroad*  is  not  liable 
it  was  bound  to  such  reasonable  for  killing  stock  belonging  to  one 
precautions  as  ordinary  prudence  who  has  been  permitted  to  erect  a^ 
dictated  to  protect  wayfarers  from  gate  at  a  private  crossing  for  his 
injury."  8.  P.,  Nichols  v.  Washing-  own  convenience,  where  the  cattle 
ton,  etc.  R.  Co.,  83  Va.  99,  5  S.  E.  entered  upon  the  track  through  the 
171 ;  Stewart  v.  Cincinnati,  etc.,  R.  gate,  yet  it  is  liable  in  such  case 
Co.,  80  Mich.  166,  44  N.  W.  1116;  for  killing  stock  belonging  to  a  third 
Hanaan  v.  Southern  Pac.  R,  Co.,  105  person  (Wabash  R,  Co.  v.  WMlliam- 
Cal.  379,  38  Pac.  957.  The  rule  of  son,  104  Ind.  154,  3  N.  E.  814).  Seo 
the  text  does  not  apply  where  the  §  418  et  acq.,  post. 
company  fails  to  keep  in  repair  a  "Where  a  farm  crossing  is  on  the 
private  way,  which  is  used  by  the  company's  own  land,  and  by  its  na- 
public  by  the  mere  license  of  the  ture  and  use  is  a  continued  invita- 
company  (Ferguson  v.  Virginia,  etc.  tion  to  those  lawfully  having  a  right 
R.  Co.,  13  Nev.  184;  Illinois  Central  to  cross  from  one  part  of  the  farm 
R.  Co.  V.  Beard,  49  III.  App.  232).  to  the  other  to  cross  there,  it  is  the 
"A  railroad  company  obstructed  company's  duty  to  keep  it  in  safe 
the  passage  across  a  highway  by  its  condition  (Stewart  v.  Cincinnati,  etc. 


§   417a]  00N8TEUCTI0N,  ETC.,   OP   RAILROADS.  1032 

fencing  is  imposed  for  the  protection  of  the  public,  and 
not  of  the  individual  for  whose  benefit  the  private  way 
exists.*®  As  to  the  latter  the  company  is  not  bound  to 
constant  vigilance  to  keep  the  gates  closed.*^  A  company 
is  bound  to  use  ordinary  care  in  crossing  at  level  the  track 
of  another  railroad.®* 

R.  Co.,  80  Mich.  166,  44  N.  W.  1116).  "People  v.  Detroit,  etc.  Ry.  Cow, 

A  company  which  has  maintained  a  79  Mich.  471,  44  N.  W.  934,  42  Am. 

farm  crossing  for   forty-nine  years,  &  Kng.  R.  Cases,  257,  7  L.  R.  A. 

and  there  is  no  evidence  justifying  717   (1890). 

its  discontinuance,  will  not  be  heard  "^  Evansville,  etc.  R,  Co.  v.  Mosier, 

to    deny    its    duty    to    maintain    it  101  Ind.  597;  Terre  Haute,  etc  R. 

(Prince  v.  N.  Y.  Central  R,  Co.,  60  Co.  v.  Smith,  16  Ind.   102.     Where 

Hun,  581,  mem,,  14  N.  Y.  Supp.  817).  gates  are  allowed  at  farm-crossings 

It  is  negligence  to  so  construct  a  for  the  convenience  of  an  adjoining 

farm  crossing  as  to  leave  the  space  land-owner,  he  is  bound  to  keep  them 

between  the  rail  and  the  plank  large  closed,  and  if  he  fails  to  do  so  and 

enough  to  take  in  the  foot  of  a  horse  his  animals  pass  through  them  and 

(Cotton  y.  N.  Y.,  Lake  Erie,  etc.  R,  are  injured,  he  cannot  recover  from 

Co.,  65  Hun,  625,  mem,,  20  N.  Y.  the  company  on  the  ground  that  it 

Supp.    347).     A   verdict   against   a  has  neglected  to  fence   as  required 

railroad  company  in  favor  of  a  person  by  statute  (Bond  v.  Evansville,  etc. 

injured  in  attempting  to  pass  over  a  R.  Co.,  100  Ind.  301 ) . 

defective  crossing,  built   (it  not  ap-  "Chicago,  etc.  R.  Co.  v.  Chambers, 

pearing  by  whom)    for  the  private  16   C.  C.  A.  327,  68   Fed.   148.     A 

convenience  of  a  third  person,  with  private     track    crossed    defendant's 

whom    the    injured    person    had    no  track  on  grade  in  two  places.    Held, 

business   at  the  time,   will   not  be  that   the   fact   that   defendant  per- 

upheld    (Cornell   v.   Skaneateles    R.  mdtted    such    a   crossing    on    grade 

.Co.,  61   Hun,  618,  mem.,   15  N.  Y.  raised  no  presumption  of  negligence 

Supp.  581 ) .    Merely  permitting  dirt  against  defendant^  who  need  not  show 

taken   from   a    cut   near    a   private  that  the  grade  crossing  could  not  be 

crossing  to  be  thrown  up,  or  weeds  avoided    (Bunting   v.    Pennsylvania 

to  grow,  on  the  right  of  way,  so  as  R.  Co.,  118  Pa.  St.  204,  12  Atl.  481). 

to  obstruct  the   view  of   trains   by  Alabama,  etc  Ry.  Co.  v.  Hamburg, 

persons  about  to  cross,  is  not  negli-  161   Ala,   358,  49  So.   467    (1909); 

gence,   at  least  so  far  as  concerns  Richmond  v.  Missouri  Pac.  Ry.  Co., 

those  who  have  no  right  to  the  cross-  133  Mo.  App.  463,   113  S.  W.  798 

ing    (Atchison,  etc.  R,   Co.  v.  Par-  (1908). 
sons,  42  ni.  App.  93). 
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§  418.  English  rale  as  to  keeping  animals  in.  —  For 
the  purpose  of  stating  the  common-law  obligations  of  rail- 
road companies  towards  cattle  and  other  domestic  ani- 
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mals  found  upon  the  track  without  special  pennission, 
the  States  of  the  American  Union  must  be  divided  into 
two  classes:  (1)  those  which  require  every  man  to  keep 
his  cattle  within  his  own  land,  and  (2)  those  which  do  not. 
In  no  State  does  the  common  law  require  any  land-owner 
to  keep  others'  cattle  out.  By  the  common  law  of  Eng- 
land/ and  of  the  States  which  have  adopted  it,  such  as 
Maine,*  New  Hampshire,'  Vermont,*  Massachusetts,*^ 
Uhode  Island,"  New  York,^  New  Jersey,*  Delaware,®  Mary- 
land,^**  Kentucky,^^   Indiana,^*   Michigan,^*   Wisconsin," 

•  Buxton  T.  Northeastern  IL  Co.,  N.  Y.  349,  aff*g  5  Den.  256.  See 
L.  R.  3  Q.  B.  649 ;  Wiseman  v.  Spinner  t.  N.  Y.  Central,  etc  R,  Co., 
Booker,  L.  R.  3  C.  P.  Div.  184;  Rick-  67  N.  Y.  153;  Terry  t.  N.  Y.  Central, 
•etts  y.  East  India  Docks  R.  Co.,  12  R.  Co.,  22  Barb.  679. 

C.   B.   160;   Dawson  v.   Midland   R.  "Vandegrift  v.  Rediker,  22  N.  J. 

Co.,  L.  R.  8  Ex.  8;  Fawoett  v.  York,  Law,  186;  Price  v.  N.  J.  R,,  etc.  Co., 

«tc  R.  Co.,  16  Q.  B.  610;  Manchester,  31  Id.  229. 

etc.  R.  Co.  V.  Wallis,  14  C.  B.  213.  •Vandegrift  v.   Delaware,  etc  B- 

The  land-owner  is  under  no  obliga-  Go.,  2  Houst.  297. 

tion  to  fence   (Year  Book,  20  Edw.  ^Baltimore,  etc.  R.   Co.  y.   Lam- 

rV,    fol.    10b,    and    see    Fletcher   v.  bom,  12  Md.  267;   Keech  y.  Balti- 

Ryland,  L.  R.  1  Ex.  280) ;  but  one  more,  etc.  Co.,  17  Id.  33;  Annapolis, 

is  bound  to  see  that  his  cattle  do  not  etc.  R,  Co.  y.  Baldwin,   60   Id.  88. 

stray     into     his     neighbor's     land  The  owner  of  cattle  which  stray  upon 

(Churchill  y.  Eyans,   1  Taunt.  529,  the  track,  and  thus  damage  a  train, 

Y.  B.  39  Edw.  Ill,  3).  is  liable  to  the  company  if  he  has 

'Perkins  y.  Eastern,  etc.  R.  Co.,  been  negligent   in    his   care   of   the 

29  Me.   307;   see  Wilder  y.  Maine,  cattle,  but  not  otherwise    (Id.), 

etc.  R.  Co.,  65  Id.  333;  Webber  y.  "Louisville,  etc.  R.  O.  y.  Ballard, 

Closson,  35  Id.  26.  2  Mete.  177;  Louisyille,  etc  R.  Go. 

•Towns  V.  Cheshire  R.  Co.,  21  N.  y.  Milton,  14  B.  Mon.  76. 

H.  363 ;  Cornwall  y.  Sulliyan  R.  Co.,  "  Indianapolis,  etc.  R.  Co.  y.  Cald- 

21  Id.  161 ;  Cressey  y.  Northern,  etc.  well,  9  Ind.   397 ;    La   Fayette,  etc 

R.  Cc,  59  Id.  564.  R-  Co.  y.  Shriner,  6  Id.  141 ;  Pitts- 

*Trow  y.  Vermont,  etc.  R.  Co.,  24  burgh,  etc.  R.  Co.  y.  Stuart,  71  Id. 

Vt.  487;  Hurd  y.  Rutland^  etc.   R.  600. 

Co.,  26  Id.  116;  Congdon  y.  Central,  '•Williams  y.  Mich.  Central  R.  Co., 

etc.  R.  Co.,  56  Id.  390.  2  Mich.  260.    See  Grand  Rapids,  etc 

•  Stearns  y.  Old  Colony,  etc.  R.  Co.,  R.  Co.  y.  Monroe,  47  Id.  152. 

1  Allen,  493;  Towne  v.  Nashua,  etc.  "Stucke  y.  Milwaukee,  etc.  R.  Co., 
R.  Co.,  124  Mass.  101;  Maynard  y.  9  Wis.  203;  Galpin  y.  Chicago,  etc. 
Boston,  etc  R.  Co.,  115  Id.  458.  R.  Co.,  19  Id,  604;  Bennett  y.  Chi- 

•  Tower  y.  Providence,  etc.  R.  Co.,  cago,  etc  R,  Co.,   19   Id.   145.     See 

2  R.  I.  404.  Veerhusen   y.   Chicago,  etc   R.   Co., 
^Munger  y.  Tonawanda  R.  Co.,  4    63  Id.  689. 
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Minnesota,"  Kansas,"  North  "»  and  South  "^  Dakota,  Ne- 
braska ^^  and  Wyoming,"^  a  railroad  company,  like  any 
other  land-owner,  is  under  no  obligation  to  erect  any 
fences  to  keep  cattle  out ;  and  the  owners  of  cattle  ought 
to  keep  them  in.^^  In  Pennsylvania,  the  old  rule  of  com- 
mon law  was  formerly  so  far  modified  that  the  owners  of 
cattle  were  not  absolutely  bound  to  keep  them  in,  and 
were  therefore  liable  for  merely  nominal  damages  for 
their  cattle  straying  into  the  unenclosed  land  of  others, 
but  in  1889  the  common  law  was  restored  by  statute." 
But  this  is  a  matter  of  practically  no  importance  in  rail- 
road law ;  and  the  courts  of  Pennsylvania  have  gone  quite 
as  far  as  those  of  New  York  in  denying  relief  to  the 
owners  of  cattle  straying  upon  railroads  and  suffering 
injury  thereby."  In  all  these  States,  therefore,  cattle 
entering  upon  the  premises  of  a  railroad  are  presump- 

*  Locke  V.   St.  Paul,  etc.  R.  Co.,  the    common    law    of    England    the 

15  Minn.  350 ;  Fitzgerald  v.  Same,  29  owner  of  land  is  bound  to  keep  it 

Id.  336;   Witherell  v.  Same,  24  Idl.  fenced,'   and*  cites    Chancellor   Kent 

410.  as  his  authority  for  the  proposition. 

*•  Union  Pacific  R.  Co.  v.  Rollins^  In  theory  at  least,  the  law  is  clearly 

5  Kans.  167 ;  Baker  v.  Robbins,  9  Id.  otherwise,  and  there  is  no  obligation 

803;   Markin  v.  Priddy,  40  Id.  684,  to  fence,  though  the  natural  effect  of 

20  Pac.  474.  not  fencing  may  involve  a  liabilily 

"^  Bostwick    T.    Minneapolis,    ete.  against   which   fencing   is    the   only 

Ry.  Co.,  2  N.  Dak.  440,  51   N.  W.  preventive." 

781.  ""In  Pennsylvania,  until  1889,  the 

*%  Moore   v.   Pierson,  21    S.   Dak.  common-law  rule  was  so  far  modified 

290,  111  N.  W.  633  (1907).  that  nominal  damages  only  were  re- 

^  Randall  v.  Gross,  67  Neb.  255,  96  coverable  for  trespass  by  cattle  on 

N.  W.  233  (1903).  uninclosed  land  (Knight  v.  Abert,  6 

«dHealy  v.   Smith,   14  Wyo.  263,  Pa.  St.  472)  ;  but  in  that  year,  by  the 

83  Pac.  583,  116  Am.  St.  Rep.  1004  repeal  of  the  Act  of  1700i,  the  com- 

(1906).  mon-law    rule    was    fully    restored 

"After    stating   the   common  law  (Arthurs  v.  Chatfield,  9  Pa.  CJo.  Ct. 

of  England  as  in  the  text,  Mr.  Bevan  34;    Thompson    v.    Kyler,    Id.    205; 

(3d  ed.  of  his  work  on  Negligence,  Stewart   v.   Benninger,    138   Pa.   St. 

504),    says:      "Though    the   law   is  437,  21  Atl.  159). 

thus,  the  effect  of  it  in  grazing  coun-  *•  N.  Y.  &  Erie  R.  CJo.  v.  Skinnet , 

tries    at    lea«t    is    indistinguishable  19  Pa.  St.  208;  Reeves  v.  Delaware, 

from  what  it  would  be  were  there  an  etc.  R.  Co.,  30  Id.  455 ;  Gill  is  v.  Penn, 

absolute  obligation   to   fence.    Bige-  R.  Co.^  59  Id.  142;  Penn.  R.  Co.  v. 

low,  indeed,  lays  it. down  that  'by  Riblet,  66  Id.  164. 
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tively  trespassers,  and  enter  at  their  own  peril,  like  any 
other  trespasser.*"  Even  if  they  have  escaped  without  the 
slightest  fault  of  their  owner,  that  makes  no  difference." 
Except  by  virtue  of  some  statute,  the  owner  of  an  animal 
which  is  injured  upon  the  premises  of  a  railroad  company 
cannot  maintain  any  action  against  the  company,  without 
showing,  either  that  the  animal  was  lawfully  upon  the 
track,**  or  that  the  company  was  guilty  of  such  negligence 
as  would  make  it  liable  to  an  avowed  trespasser.**  If  an 
adjoining  land-owner  kept  his  cattle  within  a  fence,  which 
was  broken  down  by  the  negligence  of  the  railroad  com- 
pany 's  servants,  the  company  would,  of  course,  be  liable 
for  injuries  suffered  by  the  cattle  from  its  trains,  after 
they  had  passed  upon  the  track  through  the  breach  thus 
made,**  but  not  if  such  breach  were  made  by  a  stranger. 
The  owner  of  dogs,  cats,  birds,  or  similar  small  wander- 
ing creatures,  is  not  strictly  bound  to  keep  them  at  home, 
and  is  liable  only  for  positive  negligence  in  managing 
them.*'  The  owner  of  a  dog,  therefore,  may  recover  for 
injuries  to  it,  caused  by  the  negleect  of  a  railroad  engi- 
neer to  use  ordinary  care  to  avoid  such  injuries.**  But 
hogs  are  subject  to  the  same  rules  as  cattle.*^ 

§  419.  Where  English  rule  does  not  prevail.  —  In  most 
of  the  southern  and  western  States,  the  English  common- 
law  rule  upon  this  point  has  never  been  in  force,  having 
been  considered  inapplicable  to  the  condition  of  a  newly 
settled  country.  Therefore  in  Connecticut,  Ohio,  Vir- 
ginia, West  Virginia,  North  Carolina,  South  Carolina, 
Georgia,  Alabama,  Mississippi,  Louisiana,  Texas,  Ar- 

""Munger  v.  Tonawanda  R.  Co.,  4  wards,  17  C.  B.  (K  S.)  245;  Jenkins 

N.  Y.  349.  V.  Turner,  1  Ld.  Raym.  109;  Louis- 

**Ib.;  North  Penn.  R.  Co.  v.  Reh-  ville,  etc.  Ry.  Co.  t.  Zeigler,  62  So. 

man,  49  Pa.  St.  101.  (Ala.)    699    (1910);    St   Louis   Ry. 

"  See  all  the  cases  before  cited.  Co.  v.  Rhoden,  93  Ark.  29,  123  S.  W. 

"See  §§  428-430,  post  798   (1909). 

■* Wright  V.   Indianapolis,   etc.   R.  "St.  Louis,  etc.  R.  Co.  v.  HauiDi, 

Co.,   18  Ind.   168.  78  Tex.  300,  14  S.  W.  691. 

"So  held,  as  to  dogs  (Read  v.  Ed-  ''Wells  v.  Seal,  9  Kans.  406. 
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kansas,  Missonriy  Iowa,  Colorado^  Montana^  Idaho,  Utah, 
Nevada,  California  and  Oregon,  the  owners  of  cattle,  ex- 
cept as  otherwise  prescribed  by  statute,  are  not  bound  to 
keep  them  in,  and  railroad  companies  are  not  bound  to 
keep  them  out.^®    In  those  States  and  territories,  cattle 

^Connecticut:  Studwell  v.  Rich,  14  etc.  R.  Co.  v.  Kirksey,  48  Id.  366,  3 
Conn.  292.  Ohio:  Kerwhacker  v.  S.  W.  190.  Missouri:  Hannibal,  etc. 
Cleveland,  etc.  R.  Co.,  3  Ohio  St.  172;  R.  Co.  v.  Kennedy,  41  Mo.  271;  Gor- 
Cleveland,  etc.  R.  Co.  v.  Elliott,  4  Id.  man  v.  Pacific,  etc.  R.  Co.,  26  Id. 
474.  Virginuh:  Trout  v.  Virginia,  442;  Silver  v.  Kansas  City,  etc.  R. 
etc.  R.  Co.,  23  Gratt.  619.  West  Co.,  78  Id.  528.  Illinois:  By  the 
Virginia:  Washington  v.  Baltimore,  Act  of  1874,  which  made  it 
etc  R.  Co.,  17  W.  Va.  190.  8.  P.,  xmlawful  for  stock  to  run  at 
Blaine  v.  Chesapeake,  etc.  R.  Co.,  9  large,  the  common-law  rule,  that  the 
Id.  252.  The  company  is  not  bound  owner  of  cattle  must  keep  them  on 
to  fence  ( Layne  y.  Ohio  River  R.  his  own  land,  or  respond  in  damages, 
Ca,  35  W.  Va.  438,  14  S.  E.  123).  waa  revived  (Bulpit  v.  Matthews,  42 
Xorih  Carolina:  Laws  v.  North  Caro-  111.  App.  561,  aff'd,  145  111.  345,  34 
lina,  etc.,  R.  Co.,  7  Jones  Law,  468.  N.  E.  525;  Birket  v.  Williams,  30 
South  Carolina:  Danner  v.  South  111.  App.  451).  Before  1874,  the 
Can^ina,  etc.  R.  Co.,  4  Rich.  Law,  rule  was  the  other  way  (see  note  1, 
329;  Murray  v.  Same,  10  Id.  227;  §  419,  ante;  Seely  v.  Peters,  5  Gilm. 
Jones  V.  Columbia)^  etc.  R.  Co.,  20  130).  Iowa:  Alger  v.  Mississippi, 
S.  C.  249.  Georgia:  Macon,  etc.,  R.  etc.  R.  Co.,  10  Iowa,  268;  Whitbeck 
Co.  V.  Sester,  30  Ga.  911;  Georgia,  v.  Dubuque,  etc.  R.  Co.,  21  Id.  103; 
etc.  R.  Co.  V.  Neely,  56  Id.  540.  Van  Horn  v.  Burlington,  etc.,  R.  Co., 
Alabama:  Mobile,  etc.  R.  Co.  v.  50  Id.  33;  Inman  v.  Chicago,  etc.  R. 
Williams,  53  Ala.  595;  Alabama,  etc.  Co.,  60  Id.  459;  Pearson  v.  Milwau- 
R.  Co.  V.  McAlpine,  71  Id.  545.  kee,  etc.  R.  Co.,  45  Id.  497.  Colorado: 
Mississippi:  Vicksburg,  etc.  R.  Morris  v.  Fraker,  5  Colo.  425.  See 
Co.  V.  Patton,  31  Miss.  156;  New  Denver,  etc.  R.  Co.  v.  Henderson,  10 
Orleans,  etc.  R.  Co.  v.  Field,  46  Id.  Colo.  1, 13  Pac.  910.  Neither  common 
573;  Raiford  v.  Mississippi,  etc.  R.  nor  statute  law  in  Colorado  requires 
Co.,  43  Id.  233.  The  owner  of  cattle  a  railroad  to  fence  its  track  to  prevent 
has  the  right,  in  the  absence  of  any  cattle  from  straying  on  it  (Cowan  v. 
contrary  local  legislation^  to  pasture  Union  Pac.  R.  Co.,  35  Fed.  43).  Ne- 
them  upon  the  commons,  even  in  an  vada:  Chase  v.  Chase,  15  Nev. 
incorporated  town,  and  his  doing  so  359.  California:  Richmond  v.  Sacra- 
is  not  negligence  which  will  relieve  men  to,  etc.  R.  Co.,  18  Cat.  351 ;  Logan 
a  railroad  company  ( Chicago,  etc.  R.  v.  Gedtney,  38  Id.  579.  Oregon : 
Co.  ▼.  Jones,  59  Miss.  465).  Louisi-  Moses  v.  Southern  Pac.  R.  Co.,  18 
ana:  Stevenson  v.  New  Orleans,  etc.  Ore.  385,  23  Pac.  498;  Campbell  v. 
R.  Co.,  35  La.  Ann.  498.  Tewas:  Bridwell,  5  Ore.  311.  As  Washing- 
Texas,  etc.  R.  Co.  V.  Young,  60  Tex.  ton  was  originally  part  of  Oregon, 
201.  Arkansas:  Little  Rock,  etc.  R.  the  same  law  must  prevail  there. 
Oo.  ▼.  Finley,  37  Ark.  562;  Kansas,  Indian   Territory:    Chicago,   etc.    R. 
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straying  upon  an  unf enced  railroad  are  not  trespassers ; 
and  although  the  company  has  a  perfect  right  to  drive 
them  gently  off,**  it  is  bound  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury  to  them;  »^  and  their  owner  is 
not  chargeable  with  contributing  at  all  to  their  injury  by 
allowing  them  to  stray ,®^  so  long  as  he  does  not  knowingly 
suffer  them  to  be  upon  the  railroad  premises.'*  A  rail- 
road company  is  not  bound,  in  such  cases,  to  reduce  the 
speed  of  its  trains  to  such  a  limit  as  will  certainly  enable 
them  to  be  stopped  in  time  to  save  straying  cattle,"  so 
long  as  none  are  in  sight ;  but  it  is  bound  to  keep  a  vigi- 
lant watch  for  such  cattle,  at  places  where,  experience 


Co.  V.  Woodworth,  36  S.  W.  238.    In  Co.,  3  Ohio  St.  172 ;  Baloom  v.  Da- 

the  Indian  Territory,  where  neither  buque,  etc.   R.   Co.,   21    Iowa,    102; 

the  owners  of  animals  nor  railroad  Smith   v.   Chicago,   etc.   R.   Co.,   34 

companies  are  required  to  fence,  it  Id.  506 ;   Ewing  v.  Chicago,  etc.  IL 

is  the  duty  of  engineers  to  use  rea-  Co.,  72  111.  26;  Flint,  etc.  R.  Co^  ▼. 

sonable  care  to  discover  »tock  upon  Lull,  28  Mich.  610;  Bellefontaine  R. 

the  track,  and  to  avoid  injuring  them  Co.  v.  Reed,  33  Ind.  476;  Pricketi 

when  discovered  (Gulf,  etc.  R.  Co.  v.  v.  Atchison,  etc.   R.   Co.,   33   Kans. 

Washington,   49   Fed.   347,   4  U.   S.  748,  7  Pac.  611;  St.  Joseph,  etc.  R. 

App.  121,  1  C.  C.  A.  286;  Same  v.  Co.  v.  Grover,  11  Kans.  302;  Harris 

Childs,   49   Fed.   358,  4  U.  S.  App.  v.  Missouri,  etc.   Ry.   Co.,  24  Okla. 

200,   1   C.   C.  A.  297).     Owners  of  341,  103  Pac.  758  (1909) ;  St.  Louis,, 

stock  in  the  Indian  Tlerritory  have  etc.    Ry.    Co.    v.    Loftis,    106    Pac 

a   right  to  let  them   run  at  large,  (Okla.)   824   (1910);  Louisville,  etc 

and  it  is  not  contributory  negligence  Ry.  Co.  v.  Williams,   106  Ala.  379, 

to  turn  horses  loose  to  graze  in  the  16    So.    796    (1896) ;    McMaster    y« 

vicinity  of   a  railroad   track,   upon  Mcmtana,  etc  Ry.  Co.,  12  Mont.  163, 

which    they    stray    and    are    killed  30  Pac.  268;  Moses  v.  Southern  Pac 

(Eddy    V.    Evans,    68    Fed.    151,    7  Ry.   Co.,   18  Ore.   385,  23  Pac.   498, 

C.  C.  A.  129).    The  English  rule  was  8  L.  R.  A.  136;  Texas,  etc  Ry.  Co. 

never  law  in  territories  of  the  United  v.  Sealy,  69  S.  W.  (Tex.  App.)    177 

States   (Buford  v.  Houtz,  133  U.  S.  (1902)     and    one    is   not    oontribu- 

320,   10  S.  Ct.  305).     This  decision  torily  negligent  where  he  allows  his 

practically  settles  the  law  also  for  stock    to    run    at   large    though    he 

Montana,  Idaho  and  Utah,  except  as  knows    the   cattle-guards    are   defec- 

modified  by  statute.  tive  (St.  Louis,  etc  Ry.  Co.  v.  Doug- 

•Kerwhacker  v.  Cleveland,  etc  R.  las,  152  Ala,  197,  44  So.  677  (1908). 
Co.,  3  Ohio  St.  172.  "See    Kerwhacker    v.    Celeveland, 

■•Prickett  v.  Atchison,  etc.  R.  Co.,  etc.  R.  Co.,  3  Ohio  St.  172. 
33  Kans.  748,  7  Pac  611.  "Central  Ohio  R.  Co.  v.  Lawrence,. 

"Kerwhacker  v.  Cleveland,  etc.  R.  13  Ohio  St.  66. 
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shows  that  they  are  frequently  met  with,"  to  have  all 
usual  and  proper  facilities  for  sounding  alarms  and 
stopping  trains  soon  after  cattle  may  be  seen,'*  and  when 
they  are  seen  to  be  in  danger,  to  sound  such  alarms  and 
slacken  speed, —  stopping,  if  necessary,  to  save  the  ani- 
mals." But  the  mere  want  of  a  fence  is  no  evidence  of 
negligence ; "  and  the  mere  fact  that  a  train  injures  cattle 
is  not  sufficient  to  entitle  their  owner  to  recover  dam- 
ages ;  •*  he  must  prove  affirmatively  some  act  of  negli- 
gence,'*  since  the  company  is  not  liable  for  unavoidable 

**  Since  domestic  animals  have  free  *"  SteTenson  v.  New  Orleana,  eto» 

range  in  Missouri,  they  are  not  tres-  R.    Co.,    36    La.    Ann.    496,    aff*d.. 

passers   on  an  unfenced   track,  and  Day  t.  New  Orleans  R.  Co.,  36  Id. 

the  trainmen  are  bound  to  keep   a  694. 

reasonable  l<y)kout  for  them,  as  well  ""See  §§  427,  428,  429,  post,    Thfr 

as  to  use  care  to  avoid  running  over  duty  to  use  ordinary  care  to  avoid 

them   when  seen    (Hill  v.   Missouri  injury  after  the  animal   is  seen  is 

Pac.  R.  Co.,  121  Mo.  477,  26  S.  W.  universally  conceded    (see   Arkansas 

576,   aflTg  49   Mo.   App.   620).     To  case,  supra).     But  they  are  not  to 

same   effect,   Searles  v.    Milwaukee,  be  unreasonably  restrained  in  view  of 

etc  R.  Co.,  36  Iowa,  490;  Alger  v.  the  requirement  of  quick  service,  by 

Mississippi,  etc.  R.  Co.,  10  Id.  268;  increased   danger   to   animals    (New 

Gorman  v.   Pacific  R.   Co.,  26  Mo.  Orleans  Ry.  Co.  v.  Field,  46  Miss. 

441;    MbPbeeters   v.   Hannibal,    etc.  673;   Daggett  v.  Richmond  Ry.  Co., 

R.  Co.,  46  Id.  22;  Tarwater  v.  Han-  81  N.  C.  469;  Central,  etc.  Ry.  Co. 

nibal,  etc.  R.  Co.,  42  Id.  193;  Mobile,  v.  Lawrence,  13  Ohio  St.  66,  82  Am. 

etc  R.  Co.  V.  Hudson,  60  Miss.  672;  Dec.   434) ;    and   are   not   liable   on 

Vicksburg,  etc.  R.  Co.  v.  Patton,  31  account  of  rate  of  speed  if  otherwise 

Id.   156;    Washington  v.  Baltimore,  without  fault  (Terre  Haute  Ry.  Co. 

etc  R-  Co.,  17  W.  Va.  190.     So  by  v.  Jennine,  16  111.  Apft  209;  Cleve- 

statute   in .  Alabama  and  Tennessee,  land,  etc  Ry.  Co.  v.  Baker,  24  Ind. 

Limited  in  Arkansas  (Memphis,  etc  App.  162,  64  N.  E.  814  (1899) ;  Mil- 

R.  Co.  V.  Kerr,  62  Ark.  162,  12  S.  ler  v.  Chicago,  etc  Ry.  Co.,  Ill  N. 

W.  329;  Kansas  City,  etc  Ry.  Co.  v.  W.  (S.  Dak.)  553  (1907) ;  Galveston, 

Ingram,  80  Ark.  269,  97  S.  W.  66  etc.  R.  Co.  v.  Cassanelll,  78  S.  W. 

(1907)  ;  Stading  v.  Chicago,  etc  Ry.  (Tex.  App.)  247   (1904). 

Co.,   78   Neb.   666,    111   N.   W.   460  "Cleveland,  etc  R.  Co.  v.  Elliott, 

(1907)  ;    Robbins  v.   Baltimore,  etc  4  Ohio  St.  474;  Terre  Haute,  etc  R. 

Ry.  Co.,   62   W.  Va.  636,   69   S.  E.  Co.  v.  Augustus,  21  111.  188;  Kansas, 

612  (1908);  Harris  v.  Missouri,  etc.  etc  R.  Co.  v.  Kirksey,  48  Ark.  366, 

Ry.    Co.,    24    Okla.    341,    103    Pac  3  S.  W.  190. 

758    (1909) ;   Gulf,  etc   Ry.   Co.  v.  "Atchison,  etc  R.  Co.  v.  Betts,  10 

Ellis,  54  Fed.  481,  4  C.  C.  A.  454;  Colo.  431,  15  Pac  821. 

Gulf,  etc  Ry.  Co.  v.  Johnson,  64  Fed.  ■•  Alton,  etc.  R.  Co.  v.  Baugh,  14 

474,  4  C.  C.  A.  447.  111.    211;    Chicago,    etc    R.    Co.    v. 
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accidents  happening  to  cattle  upon  its  land ;  ^  nor  is  it 
required  to  abstain  from  using  its  property  for  any  law- 
ful purpose,**  or  to  use  any  care  to  keep  the  premises  in 
good  condition/*  on  account  of  the  possibility  that  cattle 
may  stray  upon  the  unfenced  track  and  so  suffer  injury. 
A  railroad  company  can  relieve  itself  from  the  duty  of 
watching  for  straying  cattle,  by  adequately  fencing  its 
road ;  *•  and  it  will  not  be  liable  to  a  revival  of  this  duty 
by  a  breach  in  the  fence  of  which  it  had  not  notice  in  time 
to  repair  it  before  the  injury  complained  of.**   A  railroad 


Patchin,  16  Id.  198;  Benry  v.  Du-  Co.,  10  Iowa,  268.    Railroads  are  re- 

buque,  etc.  R.  Co.,  2  Iowa,  288;  Chi-  lieved  from  the  duty  of  exercising 

cago,  etc.  R.   Ca  v.   Utiey,  38   111.  care  in  keeping  a  lookout  for  stray- 

410;  Memphis,  etc.  R.  Co.  v.  Blake-  ing  cattle  by  keeping  road  properly 

ney,  43  Miss.  218;  see  Atlantic,  etc.  fenced  (111.  Cent.  Ry.  Co.  y.  Noble, 

R.   Co.  T.  Griffin,  61   Ga.   11;   East  142  111.  578,  32  N.  E.  684,  re v'g  42  111. 

Tenn.,  etc.  R.  Co.  v.  Bayliss,  74  Ala.  App.  609;  Leslie  v.  Wabash  Ry.  Co., 

150;  Mobile,  etc.  R.  Co.  v.  Williama,  118  111.  App.  606;  Mears  t.  Chicago, 

53  Id.  696 ;  Maynard  t.  Norfolk,  etc.  etc.  Ry.  Co.,  103  Iowa,  203,  72  N.  W. 

R.  Co.,  40  W.  Va.  331,  21  S.  E.  733;  500    (1897) ;    Buckman  v.  Missouri, 

Richmond,  etc.  R.  Co.  v.  Noell,  86  etc.  Ry.  Co.,  83  Mo.  App.  129.    Bui 

Va.  19,  9  S.  E.  473  [requirement  of  see  Missouri,  etc.  Ry.  Co.  v.  Rodgers, 

diligence  to  recapture  animals  escap-  86  S.  W.    (Tex.  App.)   625   (1905); 

ing  on  track] ;  Savannah,  etc.  R.  Co.  Texas  Cent.  Ry.   Co.  v.  Estes,  113 

V.  Rice,  23  Fla.  575,  3  So.  170.  S.  W.  (Tex.  App.)  647  (1909).    And 

^Cleveland,  etc.  R.  Co.  y.  Elliott,  at  crossing  and  other  places  not  re* 
4  Ohio  St.  474 ;  Kerwhacker  v.  quired  to  be  fenced  the  duty  to  main- 
Cleveland,  etc.  R.  Co.,  3  Id.  172;  tain  a  lookout  is  not  absolute,  but 
Great  Western  R.  (Do.  v.  Morthland,  the  requirement  is  only  to  exercise  or- 
30  111.  451;  Montgomery  v.  Wil-  dinary  case  in  doing  so  (Houston, 
mington,  etc.  R.  Co.,  6  Jones  Law,  etc.  Ry.  Co.  v.  Van  Ness,  101  S.  W. 
464;  Garris  v.  Portsmouth,  etc  R.  (Tex.  App.)  265  (1907).  Having 
Co.,  2  Iredell  Law,  324;  East  Ten-  once  erected  a  proper  fence  the  comr 
nessee,  etc.  R.  Co.  v.  Watters,  77  pany,  in  the  absence  of  notice,  may 
Ga.  69.  assume  it  will  not  require  repair  for 

** Central    Ohio   R.    Co.    v.    Law-  a  reasonable  time;  and  for  injury  oe- 

rence,  13  Ohio  St.  66.  curring  meanwhile  it   is   not  liable 

**  Pittsburgh,  etc.  R.  Co.  v.  Bing-  (Atchison,  etc.  Ry.  Co.  v.  Kavanaugh, 

ham,  29  Ohio  St.  364;  Kansas,  etc.  163  Mo.  54,  63  S.  W.  374    (1901). 

R.  Co.  v.  Kirksey,  48  Ark.  366,  3  S.  See  Lake  Erie,  etc.  Ry.  Co.  v.  Beam, 

W.  190;   111.  Central  R.  Co.  v.  Car-  60  HI.  App.  68;   Seeley  v.  Ry.  Ca, 

raher,  47  111.  333;  Hughes  v.  Hanni-  67  Misc.  46,  122  N.  Y.  Supp.  216. 
bal,  etc.  R.  Co.,  66  Mo.  325.  **Aylesworth   v.    Chicago,   etc.  R. 

^  See  Alger  v.  Mississippi,  etc.  R.  Co.,  30  Iowa,  459. 
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company  may  protect  itself  against  such  liabilities  by 
procuring  a  contract  from  adjoining  owners  for  the  main- 
tenance by  the  latter  of  the  necessary  fences,  which  will 
be  a  good  defence  to  any  claims  of  the  parties  so  con- 
tractingy  their  grantees  and  tenants.*** 

§  420.  Unequal  operation  of  common-law  rule.  —  It 
was  soon  felt  that  the  rigid  application  of  the  English 
common-law  rule  to  a  novel  state  of  facts  was  calculated 
to  work  practical  injustice  and  involved  a  great  amount 
of  cruelty  to  valuable  animals.  The  rule  of  the  common 
law  was  established  at  a  period  when  cattle  suffered  but 
Httle  injury  from  wandering,  when  no  vehicle  traveled  at 
a  rate  exceeeding  ten  miles  an  hour,  and  few  attained  to 
more  than  half  of  that  speed.  A  straying  horse  always, 
and  a  straying  ox  generally,  could  avoid  collision  with 
such  travelers.  But  the  introduction  of  steam  as  a  motive 
power  changed  all  this,  and  exposed  straying  cattle  to 
a  new  danger,  which  could  only  be  avoided  by  an  activity 
unnatural  to  most  of  them,  or  by  keeping  them  entirely 
off  the  road.  Against  such  dangers  new  precautions  were 
required;  and,  eastern  judges  not  venturing  to  modify 
the  common  law  so  as  to  adapt  it  to  modern  conditions, 
the  subject  has  been  generally  regulated  by  statutes  re- 
quiring railroad  companies  to  fence  their  tracks. 

§  421.  Statutory  regulations.  —  The  British  Parlia- 
ment appears  to  have  been  the  first  to  recognize  the  re- 
quirements of  the  new  situation;  and  in  1846  it  made 

•Cincinnati,  etc.  R.  Co.  v.  Water-  dianapolis,  etc.  R.  Co.  v.  Shimer,  17 

«on,  4  Ohio  St.  424;  Wilder  v.  Maine  Ind.  295;  Duffy  v.  N.  Y.  &  Harlem 

Central  R,  Co.,  66  Me.  332 ;  Vander-  R.  Co.,  2  Hilt.  496.    See  §  437,  post. 

grift  V.  Delaware,  etc  R.  Co.,  2  Houst.  Where   the   owner  of   land   conveys 

287;  St.  Louis,  etc.  R,  Co.  v.  Todd,  the  right  of  way  by  a^eement,  he 

36  m.  409 ;  see  Corry  v.  Great  West-  waives,  in  advance,  all  damages  for 

em  R.  Co.,  L.  R.  6  Q.  B.  Div.  237,  additional  fence  building  required,  it 

7  Id.  322;    Bronson  v.   Coffin,    108  being  presumed  that  these  are  in- 

Hass.  175;  Gill  v.  Atlantic,  etc.  R.  eluded   in  the   purchase  price    (St. 

Co.,  27  Ohio  St.  240 ;  Huston  v.  Cin-  Louis,  etc    R,   Co.  v.  Walbrink,  47 

dnnati,  etc.  R,  Co.,  21  Id.  236;  In-  Ark.  330,  1  S.  W.  646). 

[Law  op  Neg.    Vol.  I  —  66] 
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universal  a  regulation,  previously  applied  by  separate 
statutes,  requiring  all  railways  to  enclose  their  tracks.*' 
New  York  seems  to  have  followed  first,  in  the  adoption 
of  a  similar  general  law,  in  1848,  re-enacted  in  1850,  and 
extended  to  all  railroads  in  1854.  By  these  statutes,  as 
amended  from  time  to  time,  railroad  companies  are  re- 
quired to  erect  and  maintain  and  keep  in  repair  fences 
on  both  sides  of  their  roads  and  cattle-guards  at  every 
road-crossing,  sufficient  to  keep  out  cattle,  horses,  sheep 
and  hogs.  In  case  of  their  failure  to  do  so,  such  com- 
panies and  all  others  in  possession  of  their  roads  are 
liable  for  all  damages  done  by  their  agents,  engines  or 
cars  to  any  domestic  animals  on  such  roads.*^    Statutes 

^Stat.  8  and  9  Vict.  ch.  20  (called cattle,  horses,  sheep  or  hogs  thereon; 

the    Railway    Clauses    Consolidation  and   when   such   fences   and  guards 

Act),  §  68.  Fhall  have  been  duly  made,  and  shall 

^^As  the  old  statutes  of  1850  and  be   kept   in   good    repair,    such  cor- 

1854  have  been  the  basis  of  all  New  poration  shall  not  be  liable  for  any 

York   decisions,   down  to   1891,   and  such  damages,  unless  negligently  or 

of  nearly  all,  down  to  1897,  and  have  willfully  done.    *    *    *    No  railroad 

been  copied  in  many  other  States,  we  corporation    shall     be     required    to 

give  the  substance  of  those  laws,  as  fence  the  sides  of  its  roads,  except 

well  as  of  the  new  one.    The  follow-  when  such  fence  is  necessary  to  pre- 

ing  is  the  substance  of  §  8  of  Laws,  vent  horses,  cattle,  sheep  and  hogs 

1854,  ch.  282:     "  Every  railroad  cor-  from   getting   on   the    track   of   the 

poration,  whose  line  of  road  is  open  railroad    from    the    lands   adjoining 

for  use,     ♦     ♦     ♦     shall  erect  and  the   same."     The  material  parts  of 

maintain  fences  on  the  sides  of  their  the   new   "  Bailroad   Law "  of  1892 

roads  of  the  height  and  strength  of  (§32)  are  as  follows:     "Every  rail- 

a  division  fence,  as  required  by  law,  road  corporation,  and  any  lessee  or 

with     openings    or    gates    or    bars  other    person    in    possession    of   its 

therein   at   farm    crossings    of   such  road,   shall,   before   the   lines  of  its 

railroads,     •     ♦     •     and  shall  also  road  are  opened  for  use,  and  so  soon 

construct  and  maintain  cattle-guarde  as  it  has  acquired  the  right  of  way 

at  all   road   crossings,   suitable   and  for  its  roadway,  erect  and  thereafter 

sufficient   to  prevent  cattle,   horses,  maintain  fences  on  the  sides  of  its 

sheep  and  hogs  from  getting  on  such  road    of    the    height    and    strength 

railroad.    And  so  long  as  such  fences  sufficient  to   prevent   cattle,   horses, 

and  cattle-guards  shall  not  be  made,  sheep  and  hogs  from  going  upon  its 

and  when  not  in  good  repair,  such  road  from  the  adjacent  lands  with 

railroad  corporation,  and  its  agents,  farm-crossings    and    openings    with 

shall   be   liable   for   damages   which  gates  therein  at  such  farm-crossings 

shall  be  done  by  the  agents  or  en-  whenever    and    wherever    reasonably 

gines    of    such    corporation    to    any  necessary  for  the  use  of  the  owners 
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of  the  same  general  nature  have  been  enacted  in  Maine, 
New  Hampshire,  Vermont,  Massachusetts,  Connecticut, 
New  Jersey,  Virginia,  Ohio,  Kentucky,  Tennessee,  In- 
diana, Illinois,  Michigan,  Wisconsin,  Iowa,  Missouri,  Ne- 
braska, Kansas,  Colorado,  Minnesota,  Alabama,  Florida, 
Mississippi,  Texas,  Montana,  Utah,  Oregon  and  in  some 
other  States."    Under  the  statutes  of  New  York,  and  of 

and  occupants  of  the  adjoining  lands,  tion  shall  thereafter  build  and  main- 
and  shall  construct,  where  not  tain  such  fence,  and  may  recover  of 
already  done,  and  hereafter  main-  the  person  neglecting  to  build  and 
tain,  cattle-guards  at  all  road  cross-  maintain  it  the  expense  thereof" 
ings,  suitable  and  sufficient  to  pre-  (Stat.  1892,  ch.  676,  §  32;  amending 
Tent  cattle,  horses,  sheep  and  hogs  Stat.  1890,  ch.  565,  §  32). 
frotn  going  upon  its  railroad.  So  ^  Maine:  Rey.  Stat.  (1891)  ch. 
lon^  as  such  fences  are  not  made,  or  51,  §  36.  New  Hampshire:  Stat. 
are  not  in  good  repair,  the  corpora^  1850t,  ch.  953;  Pub.  Stat.  1891,  ch. 
tion,  its  lessee  or  other  person  in  159.  See  Smith  v.  Eastern  R.  Co., 
possession  of  ite  road,  shall  be  liable  35  N.  H.  356;  Horn  t.  Atlantic,  etc 
for  all  damages  done  by  their  agents  R.  Co.,  Id.  169.  Vermont:  Gen. 
or  engines  or  cars  to  any  domestic  Stat.  1894,  §§  3874-3878.  Masaachu- 
animals  thereon.  When  made  and  aetta:  Gen.  Stat.  1860,  ch.  63,  §  43; 
in  good  repair,  they  shall  not  be  Pub.  Stat.  1882,  ch.  112,  §  115.  See 
liable  for  any  such  damages,  unless  Rogers  v.  Newburyport,  etc.  R.  Co., 
negligently  or  willfully  done.  A  1  Allen,  16.  Connecticut:  Gen. 
sufficient  post  and  wire  fence  of  Stat.  1888,  §§  3506-3508.  See 
requisite  height  shall  be  deemed  a  Gallagher  v.  New  England  R.  Co., 
lawful  fence  within  the  provisiouB  67  Conn.  442,  18  Atl.  786.  New 
of  this  section ;  but  barbed  wire  shall  Jersey:  Stat.  April  2,  1873,  §  32. 
not  be  used  in  its  construction.  No  See  Vanduzer  v.  Lehigh,  etc.  R.  Co., 
railroad  need  be  fenced,  when  not  58  N.  J.  Law,  8,  32  Atl.  376.  Ftr- 
necessary  to  prevent  horses,  cattle,  ginia:  Code,  1887,  §  1258.  O^to: 
sheep  and  hogs  from  going  upon  its  Rev.  Stat.  §§  3324-3326.  Kentucky: 
trade  from  the  adjoining  lands.  Stat.  1894,  §§  809,  1789^1799.  See 
Every  adjoining  land-owner,  who,  or  Louisville,  etc.  R.  Co.  v.  Simmons, 
whose  grantor,  has  received  compen-  85  Ky.  151,  3  S.  W.  1(K  Tennessee: 
sation  for  fencing  the  line  of  land  Stat.  1891,  ch.  101.  Indiana:  R.  S. 
taken  for  a  railroad,  and  has  agreed  1894,  §  5323,  requires  every  railroad 
to  build  and  maintain  a  lawful  fence  to  be  fenced  sufficiently  to  keep  out 
along  such  line,  shall  build  and  "stock"  with  barriers  and  cattle- 
maintain  such  fence.  If  such  guards  at  highway  crossings;  other- 
owner,  his  heir  or  assign,  shall  not  wise  to  be  liable  for  all  damages,  etc. 
build  such  fence,  or  if  built,  shall  The  old  statute  under  which  the 
neglect  to  maintain  the  same  during  decisions  were  all  made,  up  to  1888, 
the  period  of  thirty  days  after  he  simply  required  the  road  to  be 
has  been  notified  so  to  do  by  the  "securely  fenced"  (Laws,  1859,  p. 
railroad   corporation,   such   corpora-  105).    Illinois:    R.  S.,  1896,  ch.  114, 
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most  of  the  other  States  mentioned,  this  liability  is  abso- 
lute, without  proof  of  any  other  negligence  than  the  mere 

g  62.     See  Galena,  etc   R.  Oo.  ▼.  only  to  farming  lands  and  the  open 
Crawford,  26  111.  629;  Terre  Haute,  prairie,  and  not  to  railroads  within 
etc.  R.  Co.  y.  Augustus,  21  Id.  186.  cities  and  towns  (Cousins  v.  Hanni- 
Mules  and  asses  are  included  under  bal,  etc.  R.  Co.,  66  Mo.  672;  Edwards 
the  term  "horses"  in  this  statute  v.   Hannibal,  etc.   R.  Co.,  Id.  667). 
(Ohio,  etc.  R.  Co.  ▼.  Brubaker,  47  Neither  did  it  apply  to  unindoeed 
Id.  462;  Toledo,  etc  R.  Co.  v.  Oole,  land,    either    cultivated    or    prairie 
60  Id.  184).    The  fencing  should  em-  (Cary  v.  St  Louis,  etc  R.  Co.,  60 
brace  the  entire  right  of  way  (Ohio,  Mo.  209;   see  Bigelow  ▼.  North  Mo. 
etc  R.  Co.  T.  People,  121  111.  483,  R.  Co.,  48  Id.  610,  and  other  cases). 
13  N.  E.  236).    Michigan:    Howell's  But    the    distinction   between    unln- 
Annot.   St.    1882,    §    3377,   Supp.   p.  closed  prairie  lands  and  other  unin- 
3290.      See    Gardiner    v.    Smith,    7  closed  lands  seems  to  have  been  re- 
Mich.    410.      Wisconsin:      Laws    of  moved   by    Mo.    Laws,    1886,    p.    88 
1860,  ch.  268,  §  1  (now  Annot.  Stat.  (R.  S.  1889,  §  2611),  which  require 
1889,  §§   1810-1814;   superseding  L.  every  company  to  "erect  and  main- 
1872,  ch.  119,  §  30) ;  see  McCall  v.  tain  lawful   fences  on   the   sides   of 
Chamberlain,  13  Wis.  637;  criticised  the    road    where    the    same    passes 
in  Pietzner  v.  Shinnick,  39  Wis.  129.  through,  along  or  adjoining  inclosed 
The  Wisconsin  act  of  1872,  ch.  119,  or    cultivated    fields    or    uninclosed 
§§  30v  31,  was  not  repealed  by  L.  lands."     An  action  for  damages  for 
1876,  ch.  248   (R.  S.  1889,  §  1813),  killing     stock     cannot    be     brought 
which  gave  to  occupants  of  inclosed  under  both  sections  261 1  and  4428 ;  it 
lands  an  action  for  a  penalty  against  must  be  brought  only  under  one  of 
a  company  for  every  train  passing  them    (Wood  v.   St.   Louis,   etc.    R. 
through   their  lands   so  long  as  its  Co.,    68    Mo.    109.      As    to    proper 
failure  to  fence  continues.     The  act  charge  to  jury,  under  the  statute, 
of  1876  was  cumulative  to  that  of  see  Montgomery  v.  Wabash,  etc.   R. 
1872  (Curry  v.  Chicago,  etc  R.  Co.,  Co.,  90  Mo.  446,  2  S.  W.  409.    Under 
43    Wis.    665).      lotoa:      MoClain's  Rev.  St.  1879,  §  80©   (now  §  2611), 
Annot.  Stat.  1888,  par.  1972.     Code,  requiring     railroad     companies      to 
§  1289.    See  Hinman  v.  CThicago,  etc.  fence   their   tracks  where   the   same 
R.  Co.,  28  Iowa,  491.    "Live  stock"  pass  through  uninclosed  lands,   and 
includes    sheep     (lb.) ;     and    swine  to  provide  cattle-guards  at  crossings, 
(Lee  V.  Minneapolis,  etc.  R.  Co.,  66  and  making  them  liable  for  injuries 
Id.  131).    The  statute  only  protects  to  stock  by  reason  of  failure  to  do 
"stock  running  at  large"   (Valleau  so,  it  is  no  defence  to  an  action  for 
V.  Chicago,  etc  R.  Co.,  73  Id.  723,  such    injuries    that    the    unindoeed 
36  N.  W.  760;  Grove  v.  Burlington,  grounds   through   which    the  tracks 
etc.  R.  Co,,  76  Iowa,  163,  39  N.  W.  passed  were  used  in  connection  with 
248;  Karr  v.  C!%icago,  etc  R.  Co.,  87  a  depot,  unless  it  appears  that  the 
Iowa,  298,  64  N.  W.  144).   Missouri:  erection   of   fences    would    interfere 
Gen.  Stat.  1866,  ch.  63,  §  43.     See  with  the  transaction  of  business  or 
Burton  v.  North  Mij»80uri  R.  Co.,  30  the  convenience  of  the  public  (Choa- 
Mo.  372.  The  statute  of  1866  applied  teau  v.  Hannibal,  etc  R.  Co.,  28  Mo^ 
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omission  to  fence ;  ^  it  is  no  defence  that  the  animal  in- 

App.   666).     Nelnuska:     Gomp.  St*  shown,  to  show  that  the  company  has 

Neb.    1895,    §   4012,   requires   every  not  been  negligent,  and  has  complied 

company,  within  six  months  after  its  with   the    statute    (Mobile,    etc.    R. 

line  of  railroad  or  any  part  thereof  Co.  v.   Williams,  53  Ala.   595;    see 

is  open,  to  erect  and  thereafter  main-  Alabama,  etc   R.   Co.   v.   Chapman* 

tain  fences  oa  the  sides  thereof,  suffi-  80  Ala.  615,  2  Sa  738).     Florida: 

cient  to  prevent  cattle,  horses,  sheep.  Railroad  companies  are  required  to 

and  hogs  from  getting  on  the  track,  fence  their  tracks.    Double  damages 

except    at    the    crossings    of    public  for  stock  killed  allowed  in  case  of 

roads  and  highways,  and  within  the  failure  to  fence   (Laws  1800^91,  ch. 

limits  of  towns,  cities  and  villages,  4060,  p.  110).    See  complaint  under 

etc     Held,  that   §   375,   defining  a  statute,  held  good  (Jacksonville,  etc 

"  lawful  fence,"  applies  alone  to  the  R.  Co.  v.  Prior,  34  Fla.  271,  15  So. 

inclosing  of  lands  and  such  ''lawful  760).       Mississippi:       Code     1802, 

fence,"   if   inadequate    for  the   pur-  §  3561;  see  Kansas  City,  etc.  R.  Co. 

poses  specified  in  the  former  section,  v.  Spencer,  72  Miss.  401,  17  So.  168. 

does  ix>t  relieve  the  railroad   from  jT^vcu;  R.S.  1911,  provides  that  every 

liability  for  stock  killed    (Chicago,  railroad  company  shall  be  liable  to 

etc  R.  Ca  v.  James,  26  Neb.  194,  41  the  owner  for  any  stock  killed  or  in- 

N.  W.  902).     Kansas:     Laws  1874,  jured  by  the  locomotives  and  cars  of 

eb.    94;    Gen.   Stat    1889,   §§    1252,  the  company  in  running  over  their 

1317-1320.       The     statute    is    con-  respective  railways,  unless  the  track 

strued  as  requiring  cattle-guards  at  is  fenced.     See  Gulf,  etc.  R.  Co.  v. 

highway    crossings     (Atchison,    etc  Cash,  8  Tex.  Civ.  App.  569,  8  S.  W. 

R.  Co.  V.  Shaft,  33  Kans.  621;  Union  387.    Montana:    Railroad  companies 

Pacific  R.  Co.  v.  Harris,  28  Id.  206;  are  required  to  fence  their  tracks, 

see  Mo.  Pacific  R.  Co.  v.  Morrow,  32  under  penalty  of  double  damages  for 

Id.    217).      Colorado:      Stat.    1891,  stock    injured    for    want    of    fence 

S    372a      Minnesota:      Stat.    1874,  (Laws  1891,  p.  267).     Utah:    Stat. 

§§  2692,  etc    Alahamai:    Civil  Code,  1890,  ch.  62;  amending  Comp.  Laws^ 

1886,  §  1134.    Formerly,  in  Alabama,  1888,  §  2349.    See  Stimson  v.  Union 

a  railroad  company  was  absolutely  Pac  R.  Co.,  8  Utah,  349,  31   Pac 

liable  for  an  injury  to  live  stock  by  449.    Oregon:    Misc.  Laws,  §§  4044- 

its  trains;  but  now  it  has  only  to  4049. 

show  that  it  has  complied  with  the  *  So  held  in  "Neio  York  ( Corwin  v. 

statate,  and  has  not  been  negligent  K.  Y.  &  Erie  R.  Co.,  13  K.  Y.  42; 

(see  Nashville,  etc  R.  Co.  v.  Pea-  Tracy  v.  Troy,  etc.  R.  Co.,  38  Id. 

oock,  25  Ala.  229).    Companies  were  433);   Maine   (Norris  v.  Androscog- 

relieved  from   absolute   liability  by  gin  R.  Co.,  39  Me.  273 ) ;  'New  Eamp- 

the  Acts  of  1858  and  1881,  and  were  shire  (Smith  v.  Eastern  R.  Co.,  35 

subjected  to  liability  only  for  negli-  N.  H.  356;   Cressey  v.  Northern  R. 

genoe  or  failure  to  comply  with  the  Co.,  59  Id.  564) ;  Vermont  (Harwood 

requirementB     ol     those      statutes  v.  Bennington,  etc  R.   Ca,  67  Vt. 

(Nashville,  etc  R.  Oo.  v.  Comaas,  664,  32  Atl.  721);    Ftr^mta    (Nor- 

46    Ala.    437;    see    0>de    of    1876,  folk  &  W.  R.  Co.  v.  Johnson,  91  Va. 

S   1722).     But  the  burden  of  proof  661,  22  S.  E.  505) ;  Tennessee  (Cin- 

1^  upon  the  company,  an  injury  being  cinnati,  etc.  R.  Co.  v.  StMiecipher, 
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jured  was  trespassing ;  *^  nor,  in  general,  tliat  its  owner 
contributed  to  the  injury  by  his  negligence ;  *^  although  it 
is  a  defence  to  show  that  he  willfully  took  or  left  the  ani- 
mal on  the  railroad  or  otherwise  intentionally  exposed  it 
to  the  injury." 

« 

§  422.  Application  and  validity  of  statutes.  —  These 
statutes  do  not  apply  to  cases  of  injuries  suffered  before 
their  enactment ;  '*  but  they  are  generally  made  appU- 
cable  to  railroad  companies  previously  chartered.  It  is 
within  the  constitutional  power  of  a  legislature  to  make 
the  statute  so  applicable,'^*  even  though  no  right  to  amend 

95  Tenn.  311,  32  S.  W.  208);  Texas  v.  Carruthers,  39  Can.  Super.  Ct 
(Gulf,  etc.  R.  Co.  V.  Keith,  74  Tex.  251;  Higgina  v.  Ry.  Co.,  18  Ont,  Law 
287,  11  S.  W.  1117;  Gulf,  etc  R.  Rep.  12,  12  Ont.  W.  R.  1030. 
Co.  V.  Hudson,  77  Tex.  494,  14  S.  W.  "  See  §  451,  post.  There  is  an 
158);  Indiana:  Allegation  as  to  apparent  conflict  of  decision,  hut 
negligence  and  willfullness  are  sur-  generally  due  to  different  wording  of 
plusage  (Cleveland,  etc  R.  Co.  ▼.  the  statutes  applied.  Holding  con- 
De  Bolt,  10  Ind.  App.  174,  37  N.  E.  tributory  negligence  generally  no  de- 
737;  Jeffersonville,  etc.  R.  Co.  v.  fence,  Atchison,  etc.  Ry.  Ca  t. 
Dunlap,  29  Ind.  426);  Illinois  (Ga-  Paxter,  75  Kans.  197,  88  Pac.  1082 
lena,  etc.  R.  Co.  v.  Crawford,  25  111.  (1907) ;  Texas,  etc.  Ry.  Co.  v.  Webb, 
529;  Chicago,  etc  R.  Co.  v.  Utley,  102  Tex.  210,  114  S.  W.  1171  (1908); 
38  III.  410);  Wisconsin  (Blair  v.  Ry.  Co.  v.  Carruthers,  39  Can  Super. 
Milwaukee,  etc.  R.  Co.,  20  Wis.  254;  Ct.  257;  McLeod  v.  Ry.  .Co.,  18  Ont 
McCaU  V.  Chamberlain,  13  Id.  637;  L.  R.  616,  12  Ont.  W.  R.  1279. 
Missouri  (Donovan  v.  Hannibal,  etc,  "See  §  452,  post.  West  v.  North- 
R.  Co.,  89  Mo.  147,  1  S.  W.  232) ;  em  Pac.  Ry.  Co.,  13  N.  Dak.  221,  100 
Nebraska  (Union  Pac  R.  Co.  v.  N.  W.  254  (1904) ;  Dickey  v.  North- 
High,  14  Neb.  14,  14  N.  W.  547);  em  Pac  Ry.  Co.,  19  Wash.  347,  53 
Oregon  (Hindman  v.  Oregon  R.,  etc.  Pac.  360  (1898). 
Co.,  17  Oreg.  614,  22  Pac  116).  "Indianapolis,  etc  R.  Co.  v.  El- 
The  liability  is  absolute,  regardless  liott,  20  Ind.  430;  Evansville,  etc. 
of  negligence  (Jensen  v.  South  R.  Co.  v.  Ross,  12  Id.  446. 
Dakota,  etc  Ry.  Co.,  127  N.  W.  "Missouri  Pac  R.  Co.  v.  Humes, 
(S.  D.)  650  (1910);  Bemardi  v.  116  U.  S.  512^  6  Sup.  Ct  110;  Eli- 
Northern  Pac  Ry.  Co.,  108  Pac  nois  Cent.  R.  Co.  v.  Crider,  91  Tenn. 
(Idaho)  542,  27  L.  R.  A.  (N.  S.)  489,  19  S.  W.  618;  Wilder  v.  Maine, 
796  (1910).  etc  R.  Co.,  65  Me.  333;  Chicago,  etc 
"New  Albany  Ry.  Go.  v.  Tilton,  R.  Ca  v.  Dmnser,  109  HI.  402;  Louis- 
12  Ind.  3,  74  Am.  Dec  195;  Wold  v.  ville,  etc  R.  Co.  v.  Belcher,  89  Ky. 
South  Dakota,  etc.  Ry.  Co.,  23  S.  D.  193,  12  8.  W.  195:  Kansas  Pac.  R. 
523,  122  N.  W.  683  (1909) ;  Ry.  Co.  Co.  v.  Mower,  16  Kans.  678. 


1047  BAILBOAD  INJUBIES  TO  ANIMALS.  [§   423 

the  charter  was  reserved."  It  is  also  fully  within  the 
power  of  the  legislature  to  exclude  the  defence  of  con- 
tributory negligence  *^*  and  to  award  double  damages  to 
the  injured  party."  Such  of  these  statutes  as  only  men- 
tion **  railroad  corporations  and  their  agents  '*  do  not 
impose  any  duty  upon  individuals  owning  or  running  a 
railroad  in  their  own  right.**  The  plaintiff  must  prove 
every  fact  necessary  to  bring  the  company  within  the 
statute.  But  statutes  imposing  an  absolute  liability, 
vhere  there  has  been  neither  negligence  nor  failure  to 
comply  with  statutory  requirements,  are  unconstitu- 
tional." 

§  423.  [Omitted.] 

"Staats  V.  Hudson  Riv.  R.  Co.,  4  Missouri  Pac.  R.  Co.  ▼.  Humes,  116 

Abb.  Ct  App.  287;   Thorpe  v.  Rut-  U.  S.  622,  6  S.  Ct.  lia;  overruling 

land,  etc.  R.  Co.,  27  Vt.  140;  Trice  ▼.  Atchison,  etc.  R.  Co.  v.  Baty,  Q  Neb. 

Hannibal,  etc.  R.  Co.,  36  Mo.   188;  37.     Statutes  imposing  liability  on 

8.  c,  again,  49  Id.  438;  O'Bannon  ▼.  railroads     for     cattle     injured     by 

Louisville,  etc  R.  Co.,  8  Bush,  348;  trains,  without  any  fault,  have  been 

and  see  Madison,  etc.  R.  Co.  v.  White-  held    imconstitutional     ( Schenek    ▼. 

neck,  8  Ind.  217;  New  Albany,  etc  Union  Pac  R.  Co.,  6  Wyo.  430^  40 

R.  Co.  v.  Tilton,  12  Id.  3;  Jones  v.  Pac    840;    Bielenberg    v.    Montana 

Galena,    etc    R.    Co.,    16    Iowa,    6;  Union  R.  Co.,  8  Mont.  271,  20  Pac 

Bnlkley   v.   New  Haven  R.   Co.,  27  314;  Denver,  etc.  R.  Co.  v.  Outcalt, 

Conn.  470;    Pennsylvania  R.  Co.  v.  2    Colo.    App.    3»5,    31    Pac    177; 

Riblet,   66   Pa.  St.   164;    Sawyer  v.  Zeigler  v.  South,  etc.  R.  Co.,  58  Ala. 

Vermont,  etc.  R.  Co.,  105  Mass.  196;  594;    Oregon   R.   Co.   v.    Smalley,    1 

Suydam  v.  Moore,  8  Barb.  358;  Tal-  Wash.  St.  206,  23  Pac.  1008;   Ohio, 

madge  v.  Rensselaer,  etc.  R.  Co.,  13  etc   R.   Co.   v.   Lackey,   78   111.   55; 

Id.  493.     Such  stafutes  are  a  valid  Minneapolis,  etc.  Ry.  Co.  v.  Emmons, 

exerdse  of  the  police  power  to  ensure  149  U.  S.  364,  13  Super.  Ct.  870. 

the    greater    safety    of    passengers  "Cooley  v.  Brainerd,  38  Vt.  394. 

( Wadsworth  v.  Union  Pac.  Ry.  Co.,  In  New  York,  Ohio,  and  other  States, 

18  Colo.  600,  33  Pac.  515,  23  L.  R.  the  statutes  expressly  include  "per- 

A.  812,  36  Am.  St.  Rep.  309,  56  Am.  sons." 

ft  Eng.  R.  Cases,  145  ( 1894) ;  Atchi-  *  Baxter  v.  Boston,  etc.  R.  Co.,  102 

son,  etc  Ry.  Co.  v.  Matthews,  174  Mass.  383.     But  a  statute  declaring 

U.  S.  96,  19  Sup.  Ct.  609.  the  killing  by  the  company  a  prima 

**  Quackenbnsh   v.   Wisconsin,  etc  facie  case  and  casting  the  burden  of 

R.  Co.,  62  Wis.  411,  22  N.  W.  519.  proof   on   the    defendant,    is    consti- 

" Minneapolis,  etc.  R.  Co.  v.  Beck-  tutional     (Pecos,    etc.    Ry.    Oo.    v. 

with,   129  U.  S.  26,   9  S.   Ct.  207;  Cazier,  79  Pac.  (N.  M.)  714  (1906). 
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§  424.  Fences  must  be  sufficient.  —  The  fences,  gates 
and  cattle-guards  must  be  sufficient  under  all  circom- 
stances  which  could  reasonably  be  anticipated^^^  to  keep 
out  cattle,  horses,  sheep  and  hogs,  whether  good-tem- 
pered, vicious,  or  unruly ;  •*  but  it  is  not  necessary,  that 
they  should  be  invariably  strong  enough  to  keep  out  an 
animal  unusually  frightened  and  excited,**  The  fences 
must  be  high  enough  to  prevent  horses  or  cattle  from 
jumping  over  them,**  close  enough  to  prevent  sheep  and 

Birminglnun,  etc.  Ky.  Co.  v.  Parsons,  it;  nor  does  it  come  in  question 
100  Ala.  662,  13  So.  602,  46  Am.  St.  where  cattle  have  got  upon  the  track 
Hep.  92,  27  L.  R.  A.  263  (1893);  by  going  through  a  gate  when  open 
Rio  Grande,  etc  Ry.  Co.  v.  Vaughn,  (Detroit,  etc.  R.  Co.  v.  Hayt,  56 
3  Colo.  App.  465,34Pac.264  (1894);  Mich.  347,  21  K.  W.  367,  911). 
JoUiffe  ▼.  Brown,  14  Wash.  156,  44  Where,  for  the  convenience  of  the 
Pac.  149,  53  Am.  St.  Rep.  868  adjacent  owner,  gates  are  put  in  at 
(1896);  Schenck  v.  Union  Pac.  Ry.  a  private  crossing,  as  to  him  the 
Co.,  5  Wyo.  4301,  40  Pac  840  track  will  be  considered  as  "  securely 
(1895).  fenced;  "  but  as  to  other  persons  the 
*  The  statute  does  not  require  a  company  is  bound  at  its  peril  to  keep 
cattle-guard  to.be  so  built  that  under  the  gates  closed  (Wabash,  etc.  R. 
no  circumstances  can  an  animal  Co.  v.  Williamson,  1<M  Ind.  154,  3 
cross  it;  but  simply  so  that  under  N.  E.  814).  As  to  insufficient  gates, 
ordinary  circumstances  it  shall  be  see  Butler  v.  Chicago,  etc.  R.  Co.,  71 
sufficient  to  prevent  animals  from  Iowa,  206,  32  N.  W.  262.  Willow 
betting  on  the  track  (Wait  v.  Ben-  trees  are  not  a  sufficient  fence 
nington,  etc.  R.  Co.,  61  Vt.  268,  17  (Brock  v.  Ck>nnecticut,  etc  R.  Cc, 
Atl.  284).  s.  p.,  Jones  v.  Chicago,  35  Vt.  374).  Texas,  etc.  Ry.  Co.  v. 
etc.  R,  Co.,  59  Mo.  App.  137  [horse  Com,  102  Tex.  194,  114  8.  W.  103 
jumped  over].  A  statute  requiring  (1909) ;  Texas,  etc.  Ry.  Co.  v.  Webb, 
railroad  companies  to  maintain  a  102  Tex.  210,  114  S.  W.  1171  (1909). 
sufficient  fence  without  prescribing  "^Chicago,  etc  R.  Co.  v.  Utley,  SB 
what  a  sufficient  fence  shall  be,  must  111.  410;  Connolly  v.  Central  Vt.  Ry. 
be  considered  as  adopting  the  gen-  Cb.,  158  N.  Y.  675,  57  N.  E.  1124 
6ral  law  fixing  the  standard  of  law-  Bessant  v.  Great  Western  Ry.  Co., 
ful  fences  (Enright  v.  San  Francisco,  8  C.  B.  N.  S.  368,  98  E.  C.  L.  368. 
etc.  R.  Co.,  33  Cal.  230).  A  fence  "Cliicago,  etc  R,  0>*  v.  Utley,  88 
over  the  bed  of  a  creek  full  of  water,  HI.  410;  Shellabarger  v.  Chicago, 
which  by  evaporation  dries  up  and  etc.  Ry.  O).,  66  Iowa,  18,  23  N.  W. 
leaves  a  space  under  the  bottom  158,  19  Am.  &  Eng.  R.  Cases,  527. 
wire,  through  which  cattle  get  on  the  **  In  Bessant  v.  Great  Western  R. 
track,  is  not  sufficient  (Selders  v.  Co.,  8  C.  B.  N.  S.  368,  plaintiff  re- 
Kansas,  etc  R.  Co.,  19  Mo.  App.  covered  for  twenty-five  sheep  which 
335).  The  sufficiency  of  the  fence  had  made  their  way  through  a  small 
is  not  impaired  by  leaving  gates  in  gap  in  the  hedge.     Byles,  J.,  added 
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hogs,  however  small,  from  clambering  through  them,*^ 
and  sufficient  to  keep  out  all  kinds  of  animals  that  would 
be  kept  from  the  track  by  an  ordinary  fence,  without 
reference  to  the  question  whether  they  are  large  enough 
to  throw  a  train  off  the  track/*  But  fences  need  not  be 
made  so  as  to  keep  out  dogs.**  Cattle-guards  must  be 
adequate  in  design  and  material,*^  and  sufficiently  close 
to  the  crossing  to  make  them  effective  for  their  pur- 
pose ;  •*  but  a  cattle-guard  need  not  be  sunk  at  the  precise 
place  where  it  would  be  most  efficient,  if  great  incon- 
venience would  ensue  therefrom  to  the  working  of  the 
railroad.**  In  Minnesota,  a  barbed  wire  fence,  con- 
structed in  accordance  with  the  statute  relating  to  wire 
fences,  is  a  compliance  with  a  statute  requiring  ^'  good 
and  substantial  fences ;  "  ^^  but  in  Georgia,  the  dangerous 
character  of  such  fences  is  recognized,  and,  if  a  company 
uses  them,  it  is  held  to  the  exercise  of  due  care  not  to 

that  he  remembered  a  case  in  which  Chicago,  etc.  R.  Ck>.,  95  Iowa,  278,  6S 

a    plaintiff   had    recovered    and    re-  N.  W.  609  [iron  guards  sufficient]. 

tained  a  verdict  against  a  railway  **  Where  a  company,  by  construct- 

company  for  a  bull  which  had  jumped  ing  its  guards  at  a  distance  from  the 

over  a  fence  six  feet  high.  line  of  the  highway,   thus   exposes 

**  In  Halverson  v.  Minneapolis,  etc  its  tracks,  and  increases  the  danger, 

R.    C6.,    32   Minn.   88,   plaintiff   re-  it  renders  itself  liable  for  damage 

covered    for   the    killing   of    a   hog  occasioned  thereby   (Parker  v.  Lake 

which  was  about  fifteen  inches  high.  Shore,  etc.  R.  Co.,  93  Mich.  607,  53 

See   last  note;   also  Lee  v.  Minne-  N.  W.  834).     "If,  as  in  this  case> 

apolis,  etc.  R.  Co.,  66  Iowa,  131,  28  they  are  placed  75  or  100  feet  dis- 

N.  W.  299;  Missouri  Pac  R.  Co.  v.  tant  from  the  crossings,   they  will 

Bradshaw,  33  Kans.  533,  6  Pac.  917.  not  accomplish  the  purpose  and  ob> 

**  Indianapolis,  etc.  R.  Co.  v.  Mar-  ject  for  which   they  are  required '^ 

ahall,  27  Ind.  300.  (Evansville,   etc  R.   Co.   v.   Barbee^ 

"Wilson  V.   Wilmington,   etc.    R.  74  Ind.  169).    To  similar  effect,  In- 

Co.,   10  Rich.  Law,  52 ;  Texas,  etc.  dianapolis,  eta  R.  Co.  v.  Bonnell,  42 

R.   Co.  V.   Scott,   17  S.   W.    (Tex.)  Ind.  539. 

1116.  *  Indianapolis,  etc.  R.  Co.  v.  Irish, 

"'A  cattle-guard  must  extend  the  26  Ind.  268. 

whole   width  of   the   right   of   way  ^  Halverson  v.  Minneapolis,  etc  R. 

(Kansas,  etc  R.  Co.  v.  Spencer,  72  Co.,  32  Minn.  88,  19  N.  W.  392;  see 

Miss.  491,  17  So.  168).     See  N.  Y.,  Fitzgerald  v.  St.  Paul,  etc  R.  Co.,  29 

Chicago,  etc.  R.  Co.  v.  Zumbaugh,  11  Minn.  336,  13  N.  W.  168. 
Ind.  App.  107,  38  X.  E.  531 ;  Strong  v. 
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precipitate  animals  upon  them  through  fear  of  its  trains/^ 
The  latter  rule  is,  in  our  opinion,  the  proper  one.  In 
New  York,  barbed  wire  is  prohibited.^*  Some  statutes 
prescribe  the  exact  kind  of  fence,  etc.,  to  be  put  up.  In 
such  cases,  the  company  is,  of  course,  not  bound  to  do 
more ;  and  even  if  it  fails  to  do  so  much,  yet  if  full  com- 
pliance would  not  have  prevented  the  injury,  it  is  held  in 
Kansas  that  no  liability  ensues ;  ^*  but  not  so  in  Texas.'* 

§  424a.  Oates  and  bars  closed.  —  Gates  or  bars  at  pri- 
vate or  farm  crossings  are  a  part  of  the  fence,"  and, 
where  not  otherwise  provided  by  agreement  or  by  statute, 
the  railway  company  must  exercise  the  same  diligence  to 
maintain  them  in  a  reasonably  safe  condition  as  any  other 
part  of  the  fence,  and  to  see  that  they  are  kept  closed.'* 
But  if  not  used  by  the  company  or  its  servants  it  will  not 
be  liable  for  the  gate  being  casually  left  open  or  the  bars 
down,  if  without  notice,  until  after  a  reasonable  time  has 
elapsed  for  discovery.  The  duty  of  keeping  the  crossing 
closed,  as  between  the  company  and  the  land-owner,  rests 

"Atlanta,  etc.  R.  Co.  v.  Hudson,  Chicago,  etc.  R.  Co.,  41  Minn.  515,  43 

62  Ga.  679.  N.  W.  481). 

"Railroad    Law,    1892.     But    the  "Gulf,  etc.  R.  Co.  v.  Hudson,  77 

statute    does    not    apply    to    fences  Tex.  494,  14  S.  W.  158;  Fort  Worth, 

erected  before  it  took  effect;   and  a  etc.  Ry.  Co.  v.  Swan,  97  Tex.  338,  78 

Buckthorn  wire  fence  of  twisted  flat  S.  W.  920  (1904). 

iron  ribbons  with  teeth  an  inch  and  "  Omaha,  etc.  Ry.  Co.  ▼.  Severin,  30 

a  half  long  is  not  within  the  prohibi-  Neb.  318,  46  N.  W.  842,  45  Am.  & 

tion   (Stisser  v.  New  York,  etc.  Ry.  Eng.  R.  Cases,  122  (1890)  ;  Johnson 

Co.,  52  N.  Y.  Supp.  861,  32  N.  Y.  v.   Southern  Ry.  Co.,   11   Cal.  App. 

App.    Div.    98;    Same   v.    Same,    46  278,  104  Pac.  713   (1909). 

N.  Y.  Supp.  1014,  19  N.  Y.  App.  Div.  "Savage  v.  Chicago,  etc  Ry.  Co., 

528).  31  Minn.  418,  18  N.  W.  272,  13  Am  k 

"Leebrick  v.  Republican  Val.,  etc.  Eng.  R.  Cases,  566;  see  Texas,  etc. 

R.  Co.,  41  Kans.  756,  21  Pac.  796.  Ry.   Co.  v.  Estes,   113  S.  W.    (Tex. 

Where    the   evidence    does    not    con-  App.)  547  (1908)  ;  Johnson  v.  South- 

clusively  show  that  a  lawful   fence  em,  etc  Ry.   Co.,  supra;  Pruitt  v. 

would  not  have  prevented  the  stock  Illinois,  etc.  Ry.  Co.,  147  Mo.  App. 

from  getting  on  the  track,  it  is  for  2,   126  S.  W.  199    (1910)  ;   Chicago, 

the  jury  to  find  whether  the  failure  etc.  Ry.   Co.  v.   Wilson,   124   S.  W. 

to  maintain  a  lawful  fence  was  the  (Tex.  App.)   132  (1910). 
cause   of  the   injury    (Alexander   v. 
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primarily  on  the  latter,^^  hence  the  company  is  not  liable 
for  injury  caused  by  their  being  left  open  by  him  or  his 
servants  or  others  using  the  crossing  with  his  permis- 
sion. It  has  been  so  held  in  at  least  one  case  where  the 
company  knew  they  had  been  so  left  open  and  failed  to 
close  them/' 

§  425.  Fences  must  be  maintained.  —  These  fences, 
gates  and  cattle-guards  must  be  not  only  erected,  but 
maintained.''^  And,  therefore,  if  an  opening  is  made  in 
the  fence  or  cattle-guard,  whether  with  or  without  the 
consent  or  fault  of  the  railroad  company,'**  the  company 
is  absolutely  liable  for  injuries  to  cattle  entering  through 
the  breach,  after  it  has  had  actual  or  constructive  notice 
thereof  and  a  reasonable  time  to  repair.'^  But  we  pre- 
sume that  a  plaintiff  could  not  recover  in  any  such  case 
if  the  breach  was  the  result  of  his  own  act  or  neglect.** 
Only  reasonable  or  ordinary  diligence  is  generally  re- 

"  Indiana,  etc  Tract.  Co.  ▼.  Smith,  buque,  etc.  R.  Co.,  20  Iowa,  188.    So, 

42    Ind.    App.    605,    86    N.    E.    498  where  a  gap  had  been  made  by  some 

(1008)  ;  Weaver  ▼.  Chicago,  etc.,  Ry.  one,  but  by  whom  it  did  not  appear, 

Co.,  124  N.W.  (Iowa)  1088  (1010);  it  was  held  to  be  for  the  jury  to 

Texas,  etc.  Ry.  Co.  v.  Com,  102  Tex.  determine  whether  the  company  was 

194,  114  S.  W.  103  (1909).  in  fault  for  not  repairing  (Indianap- 

"  Diamond,   etc.   Ry.   Co.   t.   New  oplis,  etc.  R.  Co.  v.  Snelling,  16  Ind. 

York,  etc.  Ry.  Co.,  12  N.  Y.  Supp.  435).     So  where  fences  are  broken 

22,  58  Hun,  396.  down  by  fire  or  storms    (Cleveland, 

''Bennett  v.  Wabash,  etc  R.  Co.,  etc.  R.  Co.  v.   Brown,  45  Ind.   90; 

61  Iowa,  355,  16  N.  W.  210.    A  gate  Peet   v.    Chicago,    etc.    R.    Co.,    88 

is    part    of    a   fence   and    must    be  Iowa,  520t,  55  N.  W.  508). 

maintained  as  such  (Mackie  v.  Cen-  "^  Cases  cited,  infra, 

tral  R.  Co.,  54  Iowa,  540,  6  N.  W.  "Whether  the  mode  adopted  for 

723;   McKinley  v.   Chicago,  etc   R.  securing  the  gate  was  reasonably  ju- 

Co.,  47  Iowa,  76 ;  Chicago,  etc.  R.  Co.  dicious,  and  whether  the  plaintiff  was 

V.  Morton,  55  ni.  App.  144).  culpably   negligent   in   suffering   his 

■•  In  Munch  v.  N.  Y.  Central  R.  Co.,  cattle  to   remain   in   a   field   insuffi- 

29    Barb.    647,    it   clearly    appeared  ciently  fenced  from  the  rrfilroad,  or 

that   the  breach   was   the   act  of  a  in  having  failed  to  give  notice  to  the 

trespasser,   and   the   plaintiff   recov-  company   of   the   defect,   were   qiies- 

ered  judgment.     To  the  same  effect,  tions  of  fact,  properly  submitted  to 

see  Brown  v.  Milwaukee,  etc.  R,  Co.,  the  jury  (Poler  v.  N.  Y.  Central  R, 

21  Wis.  39;  Chicago,  etc  R.  Co.  v.  Co.,  16  V.  Y.  476). 
Reid,   24   111.    144;   Bartlett  v.   Du- 
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quired  of  railroad  companies  in  the  maintenance  of  their 
fences."  They  are  allowed  a  reasonable  time  to  acquire 
notice  of  defects/^  and  a  reasonable  time  for  repairs,  but 
no  more.    If,  within  such  reasonable  time,  the  fence  is 

"Lemmon  v.  Chicago,  etc.  R.  Gow,  668;  see  Walthers  v.  Mo.  Padflc  R. 

32  Iowa,  161;   Chicago,  etc.  R.  Co.  Co.,  78  Mo.  617);  Claus  ▼.  Chicago, 

▼.  Barrie,  66  Dl.  226.     This  is,  we  etc.  Ry.  Co.,  136  Iowa,  7,  111  N.  W. 

think,    the   general    and    true    rule.  15  (1907);  Missouri  Pac.  Ry.  Co.  v. 

But  in  Wisconsin,  a  high  degree  of  Pfrang,  7  Kan.  App.  1,  51  Pac.  911 

diligence  is  said  to  be  required  (An-  (1898) ;  Cole  v.  St.  Louis,  etc  Ry. 

tisdel    ▼.    Chicago,   etc.    R.    Co.,   26  Co.,  43  Tex.  App.  419,  94  8.  W.  1128 

Wis.  146).    Plaintiff's  cow  went  upon  (1906);    Seeley  v.  Lake  Shore  Rr. 

the   track   in  the  evening,  through  Co.,  122  N.  Y.  Supp.  216,  67  Misc.  46 

bars  which   were   found  afterwards  (1910). 

to  be  partly  down,  but  no  proof  was  **  Hodge  v.  N.  Y.  Central  R  Co.^ 

given  to  show  how  they  came  to  be  27  Hun,  394;   Clardy  ▼.  Si.  Louis, 

down,  and  there  was  evidence  that  etc  R.  Co.,  73  Mo.  676;   Seeley  v. 

one  of  the  witnesses  passed  through  Ry.   Co.,   supra.     In   Missouri,  etc. 

them  that  evening  and  put  them  up.  Ry.  Co.  v.  Tolbert,  100  Tex.  483,  90 

Held,  error  to  instruct  the  jury  that  8.  W.  608   (1907),  where  the  mule 

''the  defendant  is  under  the   stat-  passed   onto   the   track    through   a 

ute  bound  to  take  notice  if  any  part  gap  in  the  railway  fence  that  had 

of  its  fence  gets  out  of  repair  or  if  been   burned,   held^   there   being  no 

any  bars  or  gates  at  farm-crossings  stock  law  in  force,  the  owner  of  stock 

are  defective,  and  is  liable  for  all  ac-  has  a  right  to  let  it  run  at  large, 

cidents  to  stock  arising  through  such  and    his    right  of    recoveiy,    there 

defects,  whether  it  had  actual  notice  being  no  such  railway  fence  as  com- 

or  not"  (Grand  Rapids,  etc.  R.  Co.  templated  by  law,  is  absolute  under 

V.  Monroe,  47  Mich.  162,  10  N.  W.  the  sUtute.     Said  the  court,  in  re- 

179).    The  company  is  not  bound  to  spouse  to  the  contention  of  the  coun- 

watch  its  fences  all  night   (Illinois  ael,  for  the  company:     "A  question 

Central  R.  Co.  v.  Dickerson,  27  HI.  of  negligence   does   arise   where   an 

66).     Where  fences  had  been  acci-  animal    is    killed    or    injured   upon 

dentally  destroyed  by  fire  after  the  ^  unfenced  track  where  there  is  in 

track  inspector  had  made  his  daily  ^^^^  .^  ^^  ^^^.^  ^  ^^.^  j^^  j^ 

inspection,    and   the    fact    was    not  ^j^,^^.^^  ^^  ^^^^  ^^^^  ^^^^^  ^ 

known    until    after    the    injury    to  .         .  ,            •    •    •    mu    i 

,  .  ^..«        XX,      X.  running  at  large.    •    ♦    ♦    The  law 

plaintiff's  cattle,   the  company  was  .„       ^           ?, 

not   liable    (Toledo,   etc.   R.   Co.   v,  ^^^  not  permit  a  recovery  by  one 

Eder,  46  Mich.  329).  Where  .the  ^^""^  "^  ^^  ^'^^^^  ^^"^  *^^  ''^^^'y  "" 
fence  was  found  to  be  secure  a  short  ^^^^'^^  ^'^™  «"^^  ^"^P**'  *^^"^'  *^«^ 
time  before  plaintiff's  hogs  were  »e**^er  will  the  law  allow  the  kill- 
killed,  and  planks  were  torn  off  by  ^^  ^^  the  injuring  even  of  a  tres- 
strangers,  leaving  holes  in  the  fence  passing  animal  if  it  can  be  avoided 
in  spite  of  the  witchfulness  of  the  by  ordinary  care;  and  hence  it  has 
company,  it  was  held  not  to  be  liable  been  laid  down  that  if  those  in  con- 
(Case  V.  St.  Louis,  etc.  R.  Co.,  76  Mo.  trol  of  a  train  neglect  such  care  after 
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repaired,  the  company  is  not  liable,  under  the  statute,  for 
cattle  entering  meantime  through  the  breach,"*^  But  after 
that  time  its  full  liability  revives.*'  In  Ontario,  railroad 
companies  are  held  to  a  stricter  rule,  and  required  to 
keep  up  a  constant  inspection  of  their  fences  and  to  re- 
discovering the  danger  and  injury  Chicago,  etc.  R.  Oo.,  47  Minn.  429, 
result  from  the  want  of  it,  liability  50  N.  W.  474  [one  month] ) .  Where 
arises  from  that  neglect.  a  portion  of  the  fence  was  burned, 

"  "  Where  fences  are  out  of  repair,  one  week's  delay  was  held  to  be  un- 

and  have  been  for  such  a  length  of  reasonable  (Cleveland,  etc.  R.  Co.  v. 

time  that  the  company  will  be  pre-  Brown,  46  Ind.  00) ;  and  so  in  a  sim- 

sumed    to  have   notice   through   its  liar  case  was  a  delay  to  repair  from- 

agents  and  servants,  they  are  then  Thursday  to  Sunday  (Toledo,  etc.  R. 

chargeable  with  n^ligence,  as  hav-  Co.  v.  Cohen,  44  Ind.  444).     Delay 

ing  had  constructive  notice.    Unless  for  even  a  few  hours  may  be  unrea- 

the  company  has  actual  or  construe-  sonable  (Anderson  v.  Chicago,  etc.  R. 

tive  notice  of  the  defect  in  the  fences,  Co.,  93  Iowa,  661,  61  N.  W.  1058) ; 

or    is    guilty   of   negligence   in   not  and  has  been  so  found  by  juries,  and 

making  proper  examination  for  the  the  verdict  sustained    (Id.;   Peet  v. 

purpose  of  seeing  whether  the  fences  Chicago,  etc.  R.  Co.,  88  Iowa,  520, 

are  in  repair,  there  can  be  no  reoov-  65  N.  W.  508).     It  is  error  for  the 

ery  (Hodge  v.  N.  Y.  Central  R.  Co.,  court  by  its  instructions  to  withhold 

27  Hun,  394).    To  the  same  effect,  this  question  of  reasonable  time  from 

Toledo,  etc.  R.  Co.  v.  Daniels,  21  Ind.  the  jury  (McCormick  v.  Chicago,  etc. 

256;    Indianapolis,    etc.    R.    Co.    ▼.  R.  Co.,  41  Iowa,  193 )«    The  burden 

Truitt,  24  Id.   162;  Toledo,  etc  R.  of  showing  that  the  company  did  not 

Co.  T.  Fowler,  22  Id.   316;   Illinois  repair  within  a  reasonable  time  is 

Central  R.  Co.  ▼.  Swearingen,  33  111.  usually  held  to  be  upon  the  plaintiff 

289,   8.   o.,  again,  47   Rl.  206;    In-  (Perry  v.  Dubuque,  etc.  R.  Co.,  36 

dianapolis,  etc.  R.  Co.  v.  Hall,  88  Id.  Iowa,    102 ;   Aylesworth   v.   Chicago, 

368;  Aylesworth  v.  Chicago,  etc.  R.  etc.  R.  Co.,  30  Id.  459;  Wheeler  v. 

Co.,  30  Iowa,  459;  see  Poler  v.  N.  Y.  Erie  R.  Co.,  2  Thomp.  &  C.  634). 

Central  R.  Co.,  16  N.  Y.  476 ;  Murray  But  in  Indiana,  the  excuse  that  a 

V.  X.  Y.  Central  R.  Co.,  3  Abb.  Ct.  reasonable  time  to  repair  the  fence 

App.  339 ;  Spinner  v.  Same,  67  N.  Y.  has  not  elapsed  must  be  pleaded  and 

153.     See  also  Brentner  v.  Chicago,  proved  by  the  company    (Jefferson- 

etc.  R.  Co.,  68  Iowa,  625,  12  N.  W.  ville,  etc.  R.  Co.  v.  Sullivan,  38  Ind. 

615;    Robinson  ▼.  Grand  Trunk  R.  262).    The  plaintiff  has  in  any  case 

Co.,  32  Mich.  322.  a  clear  right  to  show  the  condition 

**  Notice  may  be  inferred'  from  the  of  the   fence   for   some  considerable 

lapse  of  time  (Taft  v.  New  York,  etc.  time    before    the    accident,    for    the 

R.  Co.,  157  Mass.  297,  32  N.  E.  168  purpose    of    charging    the    company 

[two  years] ;  Illinois  Cent.  R.  Co.  v.  with  notice  of  its  defective  condition 

Arnold,  47  111.  173  [three  months] ;  (Jones  v.   Chicago,   etc.  R.  Co.,  49 

McDowell  V.  N.  Y.  Central  R.  Co.,  37  Wis.  362). 
Barb.  195  [two  months] ;  Graves  ▼. 
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pair  at  once,  without  notice/'  Where  the  breach  is  made 
by  the  railroad  company  itself,  though  for  a  necessary 
purpose  (e.  g.,  to  build  a  bridge),  it  is  liable  for  cattle 
straying  through  at  any  time  afterward.®*  And  if  the 
company  allows  the  use  of  a  gate  by  its  customers  or  the 
public,  at  a  point  not  excepted  by  the  statute,  it  is  re- 
sponsible, even  if  the  gate  is  left  open  by  a  stranger." 

§  426.  Frightening  animalft  on  fenced  roadB.  — The 
authority  given  by  its  charter  to  use  steam  or  electric 
power  necessarily  confers  upon  a  railroad  company  the 
right  to  make  all  such  noises  as  are  unavoidably  con- 
nected  with  that  use.**®    Some  of  these  noises,  such  as  the 

"  Studer  v.  Buffalo,  etc.  R.  Co.,  26  been  used  for  years  in  loading  freight 

Upper  Canada  (Q.  B.)  160.  and   left  open   until   late   at  night 

*  Indianapolis,  etc.  R.  Co.  v.  Logan,  Held\   that   the   company   had  suffi- 

19  Ind.  294.     A,  a  day  laborer  for  cient  notice   that   the  gateway  had 

defendant,  for  his  own  purposes,  took  been  diverted  from  its  original  pur- 

dowTi  bars  of  a  way  across  defend-  pose;  that  the  opening  of  it  at  all 

ant's   road,   and  omitted   to  replace  by  its  assent  was  in  contravention  of 

them.    Held,  that  it  was  part  of  A's  the  New  York  Railroad  Act,  by  which 

duty,  as  a  servant,  to  put  up  the  bars,  no   exception    is  made    in   favor  of 

and   that  the   defendant  vrsa   liable  openings  or  gates  for  the  use  of  the 

for  his  neglect  to  do  so  (Chapman  v.  company,  its  customers  or  the  public 

N.  Y.  Central  R.  Co.,  31  Barb.  399,  generally;  and  if  such  use  of  a  gate 

aff'd,  33  N.  Y.  369).     A  complaint  at  a  farm-crossing  is   permitted  so 

was  held  sufficient  which  alleged  that  that  the  gate  does  not   serve  as  a 

the    fence    along   the    railroad,   took  fence,  the  company  is  in  default  and 

fire,  and  the  servants  of  the  defend-  liable    for     injury     thereby    caused 

ant,    to   extinguish    the   fire,    threw  (Spinner  v.  N.  Y.  Central  R,  Co.,  67 

down  the  fences,  making  a  gap  there-  N.   Y*.    153).     Where  the  road  had 

in,  which  'was  negligently  left  open  been  fenced,  but  a  panel   had  been 

by   said    servants,    they    seeing   the  cut  out  and  made  into  a  gate,  but 

plaintiff's  cattle  in  a  pasture  adja-  not  hung  on  hinges,  and  was  used 

cent,  so  that  the  cattle  escaped  upon  without  objection  from  the  company, 

the  track,  and  w^re  killed  ( Indianap-  and   the   gate  was   so   set  up    that 

oHf;,  etc.  R.   Co.  v.  Truitt,  24  Ind.  plaintiff's   hogs   passed   through  on 

162).  the  track  and  were  killed,  the  com- 

••  Plaintiff's  cattle  escaped  from  his  pany  was  liable    (Cleveland,  etc.  R. 

enclosure  in  the  night  to  the  high-  Co.  v.  Swift,  42  Ind.  119).    Compare 

way,  and  thence  through  a  gate  left  Savage  v.   Chicago,  etc.  R.  Oo^  31 

open  at  the  side  of  defendant's  road,  Minn.  419,  18  N.  W.  272. 

upon    the    track,    where    they    were  ••Burton  v.  Philadelphia,  etc  Co., 

struck   by   a   train.     The  gate   had  4  Harr.  252;  see  Culp  v.  Atchison, 
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jar  and  rush  of  a  train  in  motion,  are  continuous  and  in- 
separable from  motion.  Others,  such  as  blowing  off 
steam,  sounding  bells,  whistles  or  other  signals,  or  drop- 
ping cinders,  are  only  occasionally  necessary,  and  can  be 
regulated.  A  railroad  company  which  has  complied  with 
the  fence  laws,  so  far  as  applicable  to  it,  is  not  responsible 
for  fright  taken  by  animals  from  unavoidable  noises,*^ 
unless  it  has  omitted  to  give  some  warning,  required  by 
statute,  or  by  ordinary  prudence,  on  approaching  a  place 
where  animals  are  seen,  or  should  reasonably  be  expected. 
If,  in  consequence  of  the  sudden  appearance  of  the  train 
without  such  proper  warning,  animals  are  frightened, 
whether  the  company  is  responsible  is  ordinarily  a  ques- 
tion for  the  jury.*'  The  company  is  not  responsible  for 
the  fright  caused  by  its  giving,  with  ordinary  care,  sig- 


etc   R.   Ck>.,   17  Kans.  476;   Cincin-  kakee  Electric  R.  Co.  v.  Lade,  56  111. 

nati,  etc  R.  Go.  v.  Gaines,  104  Ind.  App.  454 ;  Southern  Ry.  Co.  v.  Craw* 

526 ;  HiU  ▼.  Portland,  etc.  R.  Co.,  66  ford,    164    Ala.     178,    61     So.    340 

Me.    438;    Chicago,    etc.    R.    Co.   v.  (1910)  ;  Central,  etc.  Ry.  Co.  v.  Ful- 

Dickson,  88  Dl.  431;  Atchison,  etc  ler,  164  Ala.  106,  51  So.  309  (1010) ; 

R.  Co.  V.  Loree,  4  Neb.  446;  Ohio,  Louisville,  etc.  Ry.  Co.  v.  Roberts,  7 

etc  R.  Co.  v.  Cole,  41  Ind.  331;  Bal-  Ga.  App.  562,  67  S.  E.  690   (1910) ; 

timore,  etc  R.  Co.  t.  Thomas,  60  Id.  Southern  Ry.  Co,  v.  CHiance,  7  Ga. 

107;  Hahn  v.  So.  Pac.  R.  Co.,  61  Cal.  App.    650,    67    S.    E.    836    (1910) ; 

605;  and  cases  in  next  note.  Christi   v.   Louisville    Ry.   Co.,    124 

"Norton  v.  Eastern  R.   Co.,   113  S.  W.   (Ky.)    796   (1910). 

Mass.  366;  Favor  v.  Boston,  etc.  R.  "Laible  v.  New  York,  etc.  Ry.  Co., 

Co.,    114   Id.   350   [railroad   passing  163  N.  Y.  621,  57  N.  E.  1114,  aff'g, 

over   highway  by  a  bridge] ;   Abbot  13   App.   Div.   574,  47   N.  Y.   Supp. 

V.  Kalbus,  74  Wis.  504,  43  N.   W.  1003   (1900);  Missouri,  etc.  Ry.  Co. 

367;    New    Orleans,   etc.   R.    Co.   v.  v.  Magee,  40  S.  W.   (Tex.  Civ.)    156 

lliomton,  65  Miss.  256,  3  So.  654;  (1800).    See  Whitehead  v.  Missouri, 

McCerren  v.  Alabama,   etc.   R.   Co.,  etc.  Ry.  Co.,  100  Pac.    (Kans.)    774 

72  Miss.  1013,  18  So.  420  [hand  car] ;  ( 1010) ;   Rademacher  v.  Detroit  Ry. 

Leavitt  v.  Terre  Haute,  etc.  R.  Co.,  6  Co.,    158   Mich.   652,   123   N.   W.   45 

Ind.  App.  513,  31  N.  E.  860  [smoke].  (1010) ;     Lindler    v.    Southern    Ry. 

So   also   as   to   electric   street   rail-  Co.,    84    S.    C.    536,    66    S.    E.    906 

ways  (Doster  v.  Charlotte  St.  R.  Co.,  (1010). 
117  N.  C.  651,  23  S.  E.  440;  Kan- 
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nals  required  by  statute,"*  or  by  ordinary  prudence,** 
upon  the  approach  of  its  trains.  But  such  noises  as 
blowing  whistles,**^  sounding  loud  bells,**  or  letting  off 

"Bailey  v.  Hartford,  etc.  R.  Co.,  624,  17  N.  W.  893).    8.  p..  Peppery. 

66  Conn.  444,  16  Atl.  234;   Cahoon  Southern  Pac.  Co.,  105  Cal.  389,  38 

V.    Chicago,    etc    R.    Co.,    85    Wis.  Pac.  974.    The  blowing  of  a  whistle 

570,  66  N.  W.  900  [whistle  at  cross-  once,  in  a  part  of  Philadelphia  not 

ing];   Phillips  v.  N.  Y.  Central  R.  much  built>  where  there  were  short 

Co.,   84  Hun,  412,   32  N.   Y.   Supp.  curves    and    several    road    crossings 

299;    Heininger   v.    Great   Northern  and  a  draw-bridge  but  a  few  blocks 

R.  Co.,  69  Minn.  468,  61  N.  W.  568.  away,  was  not  regarded  as  sufficient 

If  an  engineer  was  justified,  as  a  evidence    of    negligence,    though    it 

reasonably  prudent  man,  in  conclud-  caused     the     horse     to     run    away 

ing,  from  the  conduct  of  a  team  near  (Philadelphia,  etc.  R.  Co.  v.  Stinger, 

a   railroad   crossing,   that   it  would  78  Pa.  St.  219). 
not    be    frightened    by    signals    re-       "So    held,     where    whistle    was 

quired  for  the  management  of  the  blown,  without  any  sufficient  resson 

train,  he  was  not  negligent  in  giving  (Pennsylvania  R.  Co.  v.  Bamett,  59 

them     (Ocheltree    v.    Chicago,    etc  Pa.    St.    259    [whistle    under    road 

R.  Co.,  96  Iowa,  246,  64  N.  W.  788).  bridge] ;     Georgia    Railroad    Co.   v. 

The  statutory  signal  must  be  given,  Thomas,    73    Ga.    350);    or    blown 

though    it    may    frighten    a    team  furiously     or     repeatedly     without 

on    the    highway,    causing    damages  necessity   (Gibbs  v.  Chicago,  etc.  R. 

(Louisville,  etc.  R.   Co.  v.  Stanger,  Co.,  26   Minn.   427,   4   N.   W.   819; 

7    Ind.    App.    179,    34    N.    E.    688;  Fritts  v.   New  England   R.   Co.,  27 

Southern  Ry.  Co.  v.  Puryear,  2  Ga.  Conn.  503,  26  Atl.  347).     The  cases 

App.    75,    68    S.    £.    306     ( 1907 ) ;  are  uniform  in  holding  the  company 

Galveston,  etc  Ry.  0>.  v.  Graham,  liable  in  similar  cases  (Philadelphia, 

101  S.  W.   (Tex.  App.)  846  (1907) ;  etc  R.  Co.  v.  Killips,  88  Pa.  St  406; 

Southern  Ry.  Co.  v.  Crawford,  supra.  Walker  T.  Boston  &  M.  R.  Co.,  64 

•*  Bailey  v.  Hartford,  etc  R.  Co.,  N.   H.   414,    13   Atl.   649;    Borst  v. 

66  Conn.  444,  16  Atl.  234;  St  Louis,  Lake  Shore,  etc.  R.  Co.,  66   N.  Y. 

etc  R.  Co.  V.  Ferguson,  57  Ark.  16,  639 ;  Chicago,  etc  R.  Co.  v.  Dunn,  62 

20  S.  W.  646.     As  a  train  was  ap-  111.    451;    Chicago,    etc    R.    Co.    v. 

proaching  a  crossing  at  a  rapid  rate,  Dickson,  88  Id.  431 ;  Georgia  R.  Co. 

the  engineer  saw  a  team  approach-  v.   Newsome,   60   Ga.   492;    Culp   v. 

ing     the     track;     he     sounded     the  Atchison,  etc.  R.  Co.,  17  Kans.  475; 

whistle;   the  horses  took  fright  and  Burton  v.  Philadelphia,  etc  R.  Oo., 

ran  in  front  of  the  engine;  the  com-  4  Harrington,  252;  Hill  v.  Portland, 

pany   was    held    not   liable    (Schae-  etc.  R.  Co.,  65  Me.  438;   Billman  v. 

fert  v.  Chicago,  etc.  R.  Co.,  62  Iowa,  Indianapolis,    etc.    R.    Co.,    76    Ind. 


*"  Negligence  is  not  to  be  imputed  and   danger   is   apparent,   it  is   his 

to  a  motorman  for  ringing  a  gong  duty  to  cease  sounding  the  gong  and 

when  he  sees  a  carriage  ahead  of  his  stop  his  car  (Galesburg  Electric  Co. 

ear;  but  if  the  horse  is  frightened,  v.  Manville,  61  111.  App.  490). 
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steam,*^  made  without  necessity  when  animals  are  near 
and  likely  to  be  frightened,  and  when  ordinary  care  would 
have  permitted  and  dictated  a  postponement  of  the  noise 
until  the  animals  were  out  of  hearing,  will  sustain  a  verdict 
of  negligence."  So  the  company  is  responsible  for  injuries 
resulting  from  fright  caused  to  animals  by  negligently 
dropping  hot  cinders  upon  them,®®  or  from  unlawful  en- 

166;     Louisville,     etc.     R.     Co.     v.  proof    that   the    whistle    was    negli- 

Schmidt,  81  Ind.  264;  Stott  v.  Grand  gently  sounded   (Barron  v.  Chicago, 

Trunk    R,    Co.,    24    Upper    Canada  etc.  R.  Co.,  89  Wis.  79,  61   N.  W. 

[C.  P.],  347).     Excessive  whistling,  303;  Cowen  v.  Watson,  91  Md.  344, 

even  at  a  crossing  where  the  statute  46  Atl.  996   (1899') ;   Paris,  etc.  Ry. 

requires   whistling    (Bittle   v.   Cam-  Co.  v.  Calvin,  106  S.  W.  (Tex.  Cir.) 

den,  etc.  R.  Co.,  65  N.  J.  Law,  615,  879    (1908);    Nichols  v.   Baltimore, 

28  Atl.  306;  St  Louis,  etc.  R.  Co.  v.  etc.  Ry.  Co.,  33  Ind.  App.  229,  70 

Lewis,  60  Ark.  400,  30  S.  W.  765,  N.   E.   183,   71   N.   E.    170    (1904): 

1135).     8.  P.,  Gulf,  etc.   R.   Ck>.  v.  Pratt  v.  Chicago,  etc.  Ry.  Co.,   107 

Box,  81   Tex.  670>   17   S.  W.   375).  Iowa,  287,  77  N.  W.  1064  (1898). 
There   can  be  no  recovery  without 


''At  a  railway  crossing  on  a  level  exercise    under    such    circumstances 

where  there  was  considerable  traffic,  (Omaha,    etc.   R.    Co.   v.    CHark,    39 

the  engine  driver  blew  off  the  steam  Neb.  65,  57  N.  W.  545;  Omaha,  etc. 

from  the  mud  cocks,  so  as  to  frighten  R.  Co.  v.  Brady,  39  Neb.  27,  57  N. 

horses  waiting  to  pass  over  the  line.  W.  767;   Stanton  v.  Louisville,  etc. 

Held,  sufficient  to  warrant  a  verdict  R.  Co.,  91  Ala.  382,  8  So.  798).     So 

against    the    company    (Manchester,  as  to  whistling  or  letting  of  steam 

etc.  R.  Co.  v.  FuUarton,  14  C.  B.  N.  (Toledo,  etc.   R.   Co.  v.   Crittenden, 

S.  54).     To  similar  effect,  Presby  v.  42  III.  App.  469).     "Necessity"  is 

Grand  Trunk  Ry.,  66  N.  H.  615,  22  ample    justification    for    letting   off 

Atl.  554 ;  Omaha,  etc.  R.  Ck>.  V.  Clark,  steam     (Louisville,    etc.    R.    Co.    v. 

3.5  Neb.  867,  53  N.  W.  970;  Chicago,  Schmidt,  134  Ind.  16,  33  N.  E.  774; 

etc.  R.  Co.  V.  Heinrich,  157  111.  388,  Oxford  Lake  Line  v.  Steadham,  101 

41  N.  E.  860;   Scaggs  v.  Delaware,  Ala.  376,  13  So.  553;  Duvall  v.  Bal- 

etc.  Canal  Co.,  74  Hun,  198,  26  N.  Y.  timore,  etc.  R.  Co.,  73  Md.  516,  21 

Supp.  323  [question  for  jury].    It  is  Atl.    496    [automatic   safety-valve]; 

peculiarly    negligent    to    blow    off  Southern  Ry.  Co.  v.  Puryear,  supra; 

«team  while   running  parallel  to  a  Galveston,  etc.  Ry.  Oo.  v.  Graham, 

highway  (Lamb  v.  Old  Colony  R.  Co.,  suprot;  Puppovich  v.  Galveston,  etc. 

140  Mass.  79,  2  N.  E.  932).  Ry.  Co.,  45  Tex.  App.  138    (1903); 

"  It  must  appear,  not  only  that  the  Southern  Ry.  Co.  v.  Crawford,  supra; 

opening   of   the   valve   was   unneces-  Central,  etc.  Railway  Co.  v.  Fuller, 

sary,   but  that   it   was    done   under  supra, 

such   circumstances   as   to   imply   a  "Lowery  v.  Manhattan  R.  Co.,  90 

failure  to  exercise  that  care  which  a  N.  Y.  158,  1  N.  E.  108. 
prudent  and  reasonable  man  would 

[Law  of  Neo.    Vol.  1  —  67] 
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croachments  of  its  cars  "®  or  other  property  "^  upon  the 
highway,  having  a  tendency  to  frighten  such  animals.  It 
is  not  thus  liable,  however,  where  the  encroachment  is 
caused,  by  no  fault  of  its  own,^^*  by  such  an  accident  as 
the  overturn  of  cars,  if  it  has  used  reasonable  diligence  to 
remove  them,"*  When  fright  is  thus  caused  to  an  ani- 
laal  by  the  fault  of  the  company  it  is  liable  for  all  in- 
juries which  the  animal  naturally  inflicts  upon  itself,  or 
upon  other  property,  by  running  awayJ 


104 


§  427.  Duty  to  signal  to  cattle.  —  Although  the  stat- 
utes requiring  railroad  companies  to  ring  bells  or  sound 
whistles  when  approaching  road-crossings  are  not  en- 
acted with  primary  reference  to  cattle,  yet  property,  as 
well  as  persons,  is  within  their  protection."*  A  company 
which  omits  such  signals  is  liable  for  the  value  of  do- 
mestic animals,  which  (without  contributory  negU- 
gence)  "•  are  injured  by  its  train,  if  the  jury  are  of  opin- 

"•HarreU   v.   Albermarle,   etc.   R.  «•  Pittsburgh,  etc  R.  Ca.  v.  Tay- 

Co.,   110  N.  C.  215,   14  S.  E.  687;  lor,  104  Pa.  St  306. 

Cleveland,   etc.    R.    Co.   v.   Wynantj  ^  Loweiy  v.  Manhattan  R.  Co.,  90 

119   Ind.    639,   20   N.   £.    730;    An-  N.  Y.  158;  Billman  v.  Indianapolis, 

drews  v.  Mason  City,  etc.  R.  Co.,  77  etc.  R.  Co.,  76  Ind.  166. 

Iowa,  660,  42  N.  W.  513.     Though  *«Voak    v.    Northern    Central  R. 

the  company  had  the  right  to  extend  Co.,  75  N.  Y.  320. 

a  switch  track  into  the  highway,  it  *^  Parker  v.   Lake   Shore,  etc.  R. 

tended  to  prove  negligence  that  the  Co.,  93  Mich.   607,  63   N.  W.  834; 

company  left  a  car  on  such  track  Scott  v.  Yazoo,  etc.  R.  Co.,  72  Miss, 

within  the  limits  of  the  highway  for  37,  16  So.  205;  Chicago,  etc.  R.  Co. 

several     days,     whereby     plaintiff's  v.  Fenn,  3  Ind.  App.  250,  29  N.  E. 

horses  were  frightened  and  he  was  790;    Kansas    City,    etc.    R.   Co.  ▼. 

injured   (Russian  v.  Milwaukee,  etc.  Cravens,  43  Kans.  650,  23  Pac.  1044; 

R.  Co.,  56  Wis.  325,  14  N.  W.  452;  Palmer  v.  St.  Paul,  etc.  R,  Co.,  38 

Rusterholtz  v.   New  York,   etc.   Ry.  Minn.  416,  38  N.  W.   100;   Barr  ▼. 

Co..    101    Pa.    St   3901,   43   Atl.   208  Hannibal,  etc.  R.  Co.,  30  Mo.  App. 

(1898).  248;    McCormick    v.    Kansas    City, 

'"  Hanson  v.  Chicago,  etc.  R.  Co.,  etc.  R.  Co.,  60  Mo.  App.  100.    A  dog 

94  la.  409,  62  N.  W.  788;  Tinker  v.  is  within  the  statute  requiring  the 

C>ntario,  etc.  R.  Co.,  71  Hun,  431,  24  sounding  of  the  whistle  when  an  ani- 

N.  Y.  Supp.  977   [timber!.  mal    is    seen    on    a    railroad   track 

'"Cleveland,   etc.    R.    Co.    v.    Wy-  (Fink   v.   Evans,   95   Tenn.  413.  32 

nant,  114  Ind.  525,  17  N.  E.  118.  S.  W.  307).     See  Xoak  v.  Xortbern. 
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ion,  upon  suflScient  evidence  to  that  effect,  that  the  cattle 
would  have  escaped  if  the  proper  signals  had  been  given. 
Mere  proof  of  the  coincident  failure  to  give  signals  and 
injury  to  animals  is,  however,  not  enough.  That  proves 
negligence ;  but  there  must  still  be  something  to  show  that 
the  negligent  omission  to  signal  was  a  proximate  cause 
of  the  injury."^  But  as  it  is  well  known  that  animals  will 
usually  run  away  on  hearing  a  loud  railroad  signal,  it 
would  be  suflBcient  to  prove  that  they  were  so  situated 
that  they  would  have  run  had  the  proper  signals  been 
given,^^'    The  question  is  then  for  the  jury,  not  for  the 

etc.  Ry.  Co.,  75  N.  Y.  320;  St.  Louie,  App.],  36  N.  E.  290;  Jackson  v.  Chi- 
etc.  Ry.  Co.  v.  Hendricks,  63  Ark.  cago,  etc  R.  Co.,  36  la.  461 ;  Atchi- 
201,  13  S.  W.  699  (1890);  Chicago,  son,  etc.  R.  Co.  v.  Bell,  62  Kane, 
etc.  Ry.  Co.  v.  Fenn,  3  Ind.  App.  134,  34  Pac  350.  In  Missouri,  if 
260,  29  N.  E.  790  (1892);  Graybill  plaintiflf  only  proves  the  injury  to 
V.  Chicago,  etc.  Ry.  Co.,  112  la.  738,  cattle  and  the  failure  to  ring  or 
84  N.  W.  946  (1901) ;  Palmer  v.  St.  whistle,  as  required  by  statute,  it  is 
Paul,  etc.  Ry.  Co.,  38  Minn.  415,  38  the  duty  of  the  court  to  declare,  as 
N.  W.  lOO  (1888);  Young  v.  Illinois  matter  of  law,  that  he  cannot  re- 
Central  Ry.  Co.,  89  Miss.  446,  40  So.  cover  (Wallace  v.  St.  Louis,  etc.  R. 
870  (1906) ;  Howenstein  v.  Pac.  Ry.  Co.,  74  Mo.  594;  Holman  v.  diicago, 
.Co.,  55  Mo.  33;  Texas,  etc.  Ry.  Co.  etc.  R.  Co.,  62  Id.  662;  Stoneman  v. 
V.  Crutcher,  82  S.  W.  (Tex.  App.)  Atlantic,  etc.  R.  Co.,  58  Id.  503; 
341  (1904) ;  Houston,  etc.  Ry.  Co.  v.  Chicago,  etc.  Ry.  Co.  v.  Huggins,  4 
Red  Croas  Stock  Farm,  22  Tex.  App.  Ind.  Ter.  194,  69  S.  W.  845  (1902) ; 
114,  63  S.  W.  834  (1899).  See  Gulf,  Mankey  v.  Chicago,  etc.  Ry.  Co.,  14 
etc  Ry.  Co.  V.  Bennett,  126  S.  W.  S.  D.  468,  85  N.  W.  1013  (1901); 
(Tex.  App.)  607  (1910).  In  some  Graybill  v.  Chicago,  etc.  Ry.  C6., 
jurisdictions  the  signals  are  held  to  112  la.  738,  84  N.  W.  946  (1901); 
apply  only  to  persons  and  to  cattle  Young  v.  Illinois  Central  Ry.,  8^ 
attended  (Fisher  v.  Pennsylvania  Miss.  446,  40  So.  870  (1906);  St. 
Ry.  Co.,  126  Pa.  St.  293,  17  Atl.  607  Louis,  etc.  Ry.  Co.  v.  Conger,  84  Ark. 
(1889);  Toudy  v.  Norfolk,  etc.  Ry.  421,  105  S.  W.  1117  (1907);  Grand 
Co.,  38  W.  Va.  694,  18  S.  E.  896  Island,  etc.  Ry.  Co.  v.  Phipps,  4ft 
(1894);  Mills,  etc.  Lumber  Co.  v.  Neb.  49Q,  67  N.  W.  441  (1896); 
Chicago,  etc.  Ry.  Co.,  94  Wis.  336,  West  v.  Northern,  etc.  Ry.  Co.,  13 
68  N.  W.  996  (1896).  N.  D.  221,  100  N.  W.  254  (1904); 
"'Fisher  v.  Pennsylvania  R.  O.,  Miller  v.  Chicago,  etc.  Ry.  CJo.,  Ill 
126  Pa.  St.  293,  17  Atl.  607;  Illinois  N.  W.  53  (1907) ;  Missouri,  etc.  Ry. 
Central  R.  Co.  v.  Phelps,  29  III.  447;  (  o.  v.  Baker,  99  Tex.  462,  90  S.  W. 
Pittsburgh,  etc.  R.  Co.  v.  Kams,  13  SG^   (1906). 

Ind.  87 ;  Douglass  v.  East  Tennessee,       "•  Chicago,  etc.  R.  Co.  v.  Hender- 

etc.  R.  Co.,  88  Ga.  282,  14  S.  E.  616;  son,   66   III.   494;    Orcutt   v.    Pacific 

T^ouisville,  etc.  R.  Co.  v.  Ousler  [Ind.  Coast  R.  (3o.,  86  Cal.  291,  24  Pac. 
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court.^***  When  a  railroad  engineer  actually  becomes 
aware  of  the  presence  of  animals  upon  ^^®  or  dangerously 
near  the  track,"^  it  is  clearly  his  duty,  irrespective  of  any 
statute,  to  sound  an  alarm  again  and  again,  if  necessary 
to  drive  them  off,"*  unless  he  comes  upon  them  so  sud- 
denly that  it  is  absolutely  useless  to  do  so."'  Or  the 
omission  may  be  otherwise  excused,  as  unavoidable.' 


Hi 


§  428.  Care  towards  trespassing  cattle.  —  When,  for 
any  reason,  cattle  have  no  right  to  be  upon  the  track,  and 
the  railroad  company  is  not  in  fault  for  want  of  a  proper 
fence,  the  company  is  nevertheless  liable  for  injuries 
caused  to  such  cattle  by  its  trains,  if  wantonly  or  reck- 
lessly ""  committed  by  its  servants  in  charge  of  such 
trains,  or  if  they  could  have  avoided  such  injuries  by  the 

661;  Missouri  Pac.  R.  Co.  v.  Stevens,  Co.  v.  Norris,  60  111.  App.  112:  San 

35  Kans.  622,  12  Pac.  25;   Chicago,  Antonio,  etc.  Ry.  Co.  v.  Harris,  78 

etc.    R.    Co.   V.    Fenn,    3    Ind.    App.  S.    W.     (Tex.    App.)     841     (1904); 

250,  29  N.  E.  790;  Texas,  etc.  R.  Co.  Louisville,  etc.  Ry.  Co.  v.  Rice,  109 

V.  Cunningham,  4  Tex.  Civ.  App.  262,  Ky.   786,   22   Ky.   L.   Rep.    1462,  60 

23  S.  W.  332.  S.    W.    706     (1901);    Trout  wine   v. 

**•  Chicago,  etc.  R.  Co.  v.  McDan-  Louisville,  etc.  Ry.  Co.,  32  Ky.  L.  ft, 

iels,  63  111.  122;  see  Great  Western  5,   105   S.   W.   142    (1907);    Shaake 

R.  Co.  V.  Geddis,  33  Id.  304;  Toledo,  v.  Atchison  Ry.  Co.,  81   Kans.  599, 

etc.  R.  Co.  V.  Foster,  43  Id.  415;  Chi-  106  Pac.  27  (IMO). 

cago,  etc.  R.  Co.  v.  Cauffman,  38  Id.  ""See  po8t,  §  429. 

424.  "*  Mobile,  etc.  R.  Co.  ▼.  Cald^Il, 

"•  Failure  to  blow  the  whistle  on  83  Ala.  196,  3  So.  445. 

discovering    stock    upon    the    track,  *"In  many  cases,  it  is  said  that 

about    eighty   yards   ahead,    is    suf-  gross   negligence,    wantonness,   reck- 

ficient  to  warrant  a  jury  in  finding  lessness   or   willful    injury  must  be 

negligpnce,  although  it  appears  that  shown    (Indianapolis,  etc.  R.  Co.  v. 

tho  air  brakes  were  immediately  ap-  McClure,    26    Ind.    370;    Baltimore, 

pKed   (Eddy  v.  Evans,  58  Fed.  151,  etc.  R.  Co.  v.  Mulligan,  45  Md.  486; 

7  C.  C.  A.  129).  Illinois  Central  R.  Co.  v.  Phelps,  29 

"*aeveland,  etc.  R.  Oo.  v.  Rice,  48  111.  447;   Vandegrift  v.  Rediker,  22 

111.   App.   51;    Edson   v.   Central   R.  N.  J.  Law,   185;   Louisville,  etc,  R. 

Co.,  40  la.  47;  Illinois  Cent.  R.  Co.  Co.  v.  Ballard,  2  Mete.   [Ky.]   177; 

V.  Person,  65  Miss.  319,  3  So.  375.  Vanhom  v.  Burlington,  etc.  R.  Co., 

"•Aycock   V.   Wilmington,  etc.   R.  63  la.  67,  18  N.  W.  679;  Maynard 

O).,  6  Jones  Law,  231;  Denver,  etc.  v.  Boston,  etc.  R.  Co.,  115  Mass.  458; 

Ry.  Co.  V.  Nye,  9  Colo.  App.  94,  47  Missouri  Pac.  R.  Co.  v.  Dunham,  68 

Pac.  664  (1897) ;  Lake  Erie,  etc.  Ry.  Tex.   231,  4   S.   W.   472;    and  other 
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use  of  ordinary  care,"®  after  they  knew,"^  or,  as  it  has 
sometimes  been  held,  in  the  exercise  of  ordinary  care, 
should  have  known,"^  of  the  presence  of  cattle  upon  the 

track  or  dangerously  near  to  it;  but  not  otherwise."® 
Ordinary,  care,  however,  does  not  require  engineers  to 
anticipate  the  presence  of  trespassing  cattle,"**  unless  ex- 
perience has  proved  that  they  are  often  to  be  met  with,  at 

cases,  cited  under  §  430,  post).    But  R.  Co.,  70  N.  C.  626;   Northeastern 

these  expressions  are  all  inaccurate  R.  Ck>.  v.  Martin,  78  Ga.  603,  3  S.  E. 

and  misleading    (§§  90,   100,  ante),  701;  Alabama,  etc.  R.  Co.  v.  Moody, 

"•Ordinary    care,    "no    more,    no  92    Ala.   279,   9    So.   238;    Missouri 

less,"   is   required,  when   cattle   are  Pac.  R.  Co.  v.  Qedney,  44  Kans.  329, 

trespassing,  or  even  present  in  vio-  24  Pac.  464;  Sheldon  v.  Chicago,  etc 

lation  of  positive  law.     "No  less"  R.   Co.,   62   N.   W.    [S.   Dak.)    fit55; 

was  held  in  Gulf,  etc.  R.  Co.  v.  Wash-  Union  Pac.  R.  Co.  v.  Patterson,  4 

ington,  49  Fed.   347,  4  U.   S.  App.  Colo.    App.    575,   36   Pac.    913.     In 

121,  1  C.  C.  A.  286;  Granby  v.  Mich.  Michigan,  trainmen   are   not  bound 

Central   R.   Co.,   104  Mich.   403,   62  to  watch  for  a  trespassing  animal; 

N.  W.  579;  Bostwick  v.  Minneapolis,  but   the   jury   may   disregard   their 

etc.  R.  Co.,  2  N.  D.  440,  51  N.  W.  statement  that  they  did  not  see  it 

781;  Central  R.  Co.  v.  Summerford,  (Granby  v.  Michigan  Cent.  R.  Co., 

87  Ga.  626,  13  S.  E.  588;  Louisville,  104  Mich.  403,  62  N.  W.  679).    See 

etc   R.   Co.  ▼.   Rice,   101    Ala.   676,  also  Chicago,  etc.  R.  Co.  v.  Barrie, 

14  So.  639;  Chicago,  etc.  R.  Co.  v.  55  111.  226.    See  notes  138  and  139, 

Legg,  32  111.  App.  218;  Austin,  etc.  infra, 

R.  Co.  ▼.  Sanunders,  26  S.  W.  (Tex,  "•Fisher  v.  Farmers'  Locm,  etc. 
App.)  128.  "No  more"  is  held  in  Co.,  21  Wis.  73;  Toledo,  etc.  R.  Co.  v. 
East  Tennessee,  etc.  R.  Co.  v.  Dan-  Barlow,  71  111.  640;  see  Georgia,  etc. 
iel,  91  Ga.  768,  18  S.  E.  22;  Rich-  R.  Co.  v.  Neely,  56  Ga.  540;  Lewis 
mond,  etc.  R.  Co.  v.  Buice,  88  Ga.  ▼.  Freemont,  etc.  R.  Co.,  7  S.  Dak. 
180,  14  S.  E.  206;  Nashville,  etc.  183,  63  N.  W.  781.  Where  a  cow 
R.  Co.  V.  Hembree,  86  Ala.  481,  5  jumped  upon  the  track  at  the  open- 
So.  173.  ing  of  a  cut  about  200  yards  in  front 

^^  Card  V.  N.  Y.  &  Harlem  R.  Co.,  of  a  train,  incapable  of  being  stopped 

60  Barb.  39;   Rockford,  etc.  R.  Co,  under  400  yards,  and  as  so<m  as  the 

V.  Irish,  72  111.  404;  Illinois  Central  engineer  discovered  her,  he  blew  the 

R.  Co.  V.  Middlesworth,  46  Id.  497;  whistle,  reversed  the  engine  and  ap- 

Toledo,  etc.  R.  Co.  v.  Ingraham,  68  plied  brakes,  the  company  was  held 

Id.  120.  not  to  be  liable  (Proctor  v.  Wilming- 

"•Isbell  V.  New  Haven  R.  Co.,  27  ton,  etc.  R.  Co.,  72  N.  C.  579). 
Conn.  393;  New  Albany,  etc.  R.  Co.  "•Hlinois  Cent.  R.  Co.  v.  Noble, 
V.  McNamara,  11  Ind.  543;  Omaha,  142  HI.  578,  32  N.  E.  684,  overruling 
etc.  R.  Co.  V.  Wright,  47  Neb.  886,  dicta  in  Illinois  Cent.  R.  Co.  v.  Mid- 
66  N.  W.  842;  Carlton  v.  Wilming-  dleswortb,  46  111.  495.  This  is  the 
ton,  etc.  R.  Co.,  104  N.  C.  365,  10  real  meaning  of  the  decisions  in  Har- 
S.  E.  616;  Jones  v.  North  Carolina  ley  v.  Eutawville  R.  Co.,  31   S.  G. 
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certain  places."^  The  rule  in  favor  of  passengers,  which 
requires  the  use  of  the  best  appliances  in  the  operation  of 
trains,  does  not  apply  in  favor  of  straying  animals.*** 
In  some  jurisdictions  it  has  been  held  that  as  to  tres- 
passing cattle,  even  elsewhere  than  at  public  crossings 
and  at  other  than  places  where  it  is  known  they  will  prob- 
ably be  trespassing,  that  is,  on  the  track  generally,  though 
the  road  is  fenced,  the  company's  servants  are  under 
obligation  to  exercise  ordinary  care  in  maintaining  a  look- 
out for  them,  and  are  liable  for  their  injury  from  any  fail- 
ure to  do  so."*  But  the  general,  and  it  is  believed,  the 
sound  rule  is  that  in  such  case  railway  companies  are  not 
under  any  obligation  to  keep  a  lookout  for  the  purpose  of 
discovering  trespassing  cattle  on  the  track."*     Where 

161,  9  S.  E.   782;   Molair  ▼.  Port  899   (1905);  Stacey  v.  Winona,  etc. 

Royal  R.  Co.,  29  S.  C.  152,  7  S.  E.  R.  Co.,  42  Minn.  158,  43  N.  W.  905 

60.  ( 1889)  ;  Palmer  v.  Northern  Pac.  Ry. 

"*  Trainmen   are   not   required   to  Co.,  37  Minn.  223,  33  N.  W.  707,  6 

be  on  the  lookout  for  trespassing  ani-  Am.  St.  Rep.  839   (1887)  ;  Locke  v. 

mals  on  track,  other  than  at  public  First  Div.  St.  Paul,  etc  R.  Co.,  15 

crossings   (Harrison  v.  (I!hicago,  etc.  Minn.    350;    see    Jewett    v.    Kansas 

R.  Co.,  6  S.  Dak.  100,  60  N.  W.  405).  City,  etc.  R.  Co.,  38  Mo.  App.  48; 

"*  Natchez,  etc.  R.  Co.  v.  McNeil,  Cook  v.  Southern  R.  Co.,  78  S.  C. 

61  Miss.  434.  527,  59  S.  E.  361   (1906);  Harrison 

"■Robbins  v.   Baltimore,  etc.   Ry.  v.  Chicago,  etc.  R.  Co.,  6  S.  D.  100, 

Co.,  59  S.  E.  (W.  Va.)  512  (1907)  ;  60  N.  W.  405   (1895).     Cntra,  SUd- 

Kansas,  etc.  Ry.  Co.  v.  Ingram,  80  ing  v.  Chicago,  etc.  R.  Co.,  78  Neb. 

Ark.  269,  97  S.  W.  55  (1906) ;  Atter-  566,  111  N.  W.  460;  Omaha,  etc.  Ry. 

bury  V.   Wabash,  etc.   Ry.   Co.,    110  Co.  v.  Wright,  47  Neb.  886,  66  N.  W. 

Mo.  App.  608,  85  S.  W.  114  (1904)  ;  842  (1896)  ;  Cincinnati,  etc.  Ry.  Co. 

Southern  Ry.  Co.  v.  Reaves,  129  Ala.  v.  Smith,  22  Ohio  St.  227,   10  Am. 

457,  29  So.  594  (1900).  Rep.  729.     The  duty  to  keep  a  look- 

***  Illinois  Central  R.  Co.  v.  Noble,  out  for  the  safety  of  passengers,  al- 
142  111.  678,  32  N.  E.  684  (rev'g  42  though  not  performed,  cannot  avail 
111.  App.  509  and  disapproving  Illi-  the  owner  of  the  trespassing  animal 
nois  Ontral  R.  Co.  v.  Middlesworth,  (Locke  v.  St.  Paul,  etc.  R.  Co.,  15 
46  111.  494)  (1892);  Indiana,  etc.  Minn.  350<.  If  a  person  takes 
Ry.  V,  Goar,  86  N.  E.  (Ind.  App)  a  dog  upon  a  trestle  without  any 
968  (1909)  ;  Leslie  v.  Wabash  Ry.  right  to  use  the  trestle  as  a  foot- 
Co.,  118  111.  App.  606;  Mears  v.  path,  he  cannot  recover  for  an  in- 
Chicago,  etc.  R.  Co.,  103  la.  203,  72  jury  to  the  dog  upon  the  ground  that 
N.  W.  609  (1897)  ;  Russell  v.  Maine  those  in  charge  of  the  train  failed 
Cent  R.  Co.,   100  Me.  406,  61   Atl.  to  keep   a  lookout  and  discover   it 
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their  roads  are  duly  fenced  they  have  a  right  to  assume 
that  animals  will  not  be  on  the  track  when  it  is  unlawful 
for  them  to  run  at  large/^*  and  need  not  therefore  keep  a 
lookout  for  them  except  where  they  are  likely  to  be  pass- 
ing on  the  unfenced  portions  of  the  track  at  public  cross- 
ings and  stations.^^*  Hence  the  general  rule,  supported 
alike  by  reason  and  authority  is  that  in  such  case  the  com- 
panies are  liable  only  for  willful  injury  to  trespassing 
animals  after  discovery^ 


127 


§  428a.  Injuries  to  trespassing  animals  on  highways. 
—  Whether  railroad  companies  are  required  to  keep  a 
lookout  at  public  crossings  and  stations  for  trespassing 
cattle,  and  liable  in  damages  for  injuries  caused  by  the 
failure  to  do  so,  has  been  the  source  of  some  diversity. 
Undoubtedly  the  general  rule  is  that  the  company  is  not 
liable  in  such  case  unless  the  injuries  were  wilfully  or 
wantonly  inflicted."*    In  some  jurisdictions,  however,  it 

(Cook  V.  Southern  R,  CJo.,  78  S.  0.  ** Chicago,  etc.  R.  Co.  v.  Nash,  24 

527,  69  S.  E.  361   (1908)  ;  Palmer  v.  N.   E.    (Ind.)    884    (1890);   Mobile, 

Northern  Pac.  R.  Co.,  37  Minn.  228,  etc.  Ry.  Co.  v.  House,  96  Tenn.  552, 

33  N.  W.  707,  6  Am.  St.  Rep.  839;  36  S.  W.  661   (1896).    At  places  not 

Chicago,  etc.  R.  Co.  ▼.  Nash,  24  N.  E.  required  to  be  fenced,  the  duly  to 

(Ind.)  884.    It  is  a  duty  to  animals  keep  a  look  out  for  stock  is  not  ab- 

rightfully  on  the  highway  to  keep  solute  but  only  to  exercise  ordinary 

a  lookout  to   avoid   injuring  them,  care  in  so  doing   (Houston,  etc.  R. 

but  a  breach  of  this  duty  will  not  Co.  v.  Van  Nes9,   101   S.  W.    (Tex. 

render  the  company  liable  for  injury  Civ.  A  pp.)  265   (1907). 

to  an  animal  wrongfully  upon  the  ^Leslie  v.  Wabash  Ry.  Co.,   118 

highway    ( Palmer  v.  Northern  Pac.  111.  App,  606 ;  Castor  v.  Kansas  City, 

R.  Co.,  8upra.  etc.  Ry.  Co.,  65  Mo.  App.  359;  Jewett 

"•Illinois  Cent.  R.   Co.  v.   Noble,  v.  Kansas  CMty,  etc.  R.  Co.,  50  Mo. 

142  m.  678,  32  N.  E.  684  (rev'g  42  App.    647;    Senate   v.    Chicago,   etc. 

HI.  App.  609)  ;  Leslie  v.  Wabash  R.  Ry.  Co.,  41  Mo.  App.  295;  Jewett  v. 

Co.,  118  III.  App.  606;  Mears  v.  Chi-  Kansas    City,    etc.    R.    Co.,    38    Mo. 

cago,   etc.   R.   Co.,    103   la.   203,   72  App.   48;    Brooks   v.   Hannibal,   etc. 

N.  W.  509  (1897) ;  Buckman  v.  Mis-  Ry.  Co.,  27  Mo.  App.  573;  Ft  Worth, 

souri,  etc.  R,  Co.,  83  Mo.  App.  129;  etc.  Ry.  Co.  v.  Hudgens,  43  Tex.  Civ. 

Hill  V.  Missouri  Pac.  R.  Co.,  66  Mo.  App.   201,    94    S.    W.    378    (1906)  ; 

App.  129.     But  flee  Ohio,  etc.  R.  Co.  Missouri,  etc.  R.  Co.  v.  Tolbert,  90 

V.   Stribling,  38  111.   App.   17;   Mis-  S.  W.   (Tex.  Civ.  App.)  508   (1906). 

souri,  etc.  R.  Co.  v.  Rodgers    (Tex.  ""Hindman    v.    Oregon,    etc.    Ry. 

Civ.  App.),  86  S.  W.  626  (1906).  Co.,    17   Ore.   614,   22   Pac.    116,    38 
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is  held  that  railroad  companies  are  liable  for  injuries  to 
straying  cattle  on  public  crossings  caused  by  their  negli- 
gent failure  to  give  the  statutory  signals."*  If  the  ani- 
mals are  trespassing  or  unlawfully  at  places  not  required 
to  be  fenced,  generally  the  same  rule  is  applied  to  de- 
termine liability  as  if  the  injury  occurred  where  the  track 
was  fenced;  viz.,  that  the  companies  are  liable  only  for 
willful  injury  after  discovery,  unless  from  previous  ex- 
perience the  engineer  knew  that  they  would  probably  be 
trespassing  on  the  track  where  the  collision  occurred. 


§  429.  Checking  or  stopping  train.  —  When  cattle  are 
not  trespassers,  it  is  the  duty  of  a  railroad  engineer,  after 
becoming  actually  aware  of  their  presence  on  the  track, 
not  only  to  sound  an  alarm,  but  also  to  check  the  speed  of 
his  train,  and  even  to  stop  it,"®  if  there  is  any  reasonable 

Am.  &  Eng.  R.  dues,  310  (1889) ;  ▼.  McMorrow,  67  111.  218.     See  also 

Hanna  v.  Terre  Haute,  etc.  Ry.  CJo.,  Houston,  etc.  v.  Atlas,  etc   Works, 

119  Ind.  316,  21  N.  E.  903   (1889)  ;  71  S.  W.  (Tex.  App.)  792  (1909). 
Wabash,  etc.  R.  Co.  v.  Nice,  99  Ind.        "•Springfield,  etc  Ry.  Co.  v.  An- 

152 ;  Hance  ▼.  Cayuga,  etc  Ry.  Co.,  drews,  68  111.  56. 
26  N.  y.  428;  McDonnell  v.  Pitte-        '"•Aycock  v.  Wilmington,   etc  R. 

field,  etc  Ry.  Co.,   115  Mass.  564;  Co.,  6  Jones  Law,  231;  Illinois  Cen- 

Darling  v.  Boston,  etc  Ry.  Co.,  121  tral  R.   Co.  v.   Baker,   47   111.  296; 

Mass.   118;  Munger  v.  Tomawanda,  Alabama,  etc  R.  Co.  v.  Powers,  73 

etc  R.   Co.,  4  N.  Y.  349;   Blair  v.  Ala.  244;  McMaster  v.  Montana  R. 

Milwaukee,  etc  R.  Co.,  20  Wis.  254 ;  Co.,    12    Mont.    163,    30    Pac    268; 

Morris  v.  St.  Louis,  etc  Co.,  58  Mo.  Grimmell  v.  Chicago,  etc  R.  C^.,  73 

78;  Swearingen  v.  Missouri,  etc  Ry.  la.  93,  34  N.  W.  768;  Toudy  v.  Nor- 

Co.,   64   Mo.    73;    Comstock  v.   Dee  folk,  etc  R.  Co.,  38  W.  Va.  694,  18 

Moines,  etc.  Ry.   Co.,  32  Iowa,  376.  S.  E.  896;  Nashville,  etc  R.  Ck).  v. 

Mere     proof     of     the     killing     at  Hembree,   85   Ala.   481,   5  So.    178; 

such     a   place,     without,     at    least,  Alabama,  etc.  R.   Co.  v.  Moody,  90 

showing  negligence,  is  not  sufficient  Ala.  46,  8  So.  57;  Jones  v.  Chicago, 

(International,  etc.  Ry.  Co.  v.  Carp,  etc  R.  Co.,  77  Wis.  586,  46  N.  W. 

91    S.   W.    (Tex.   App.)    858;    Fitch  884;    Cleveland  v.   Chicago,   etc.   R. 

V.    Buffalo,    etc    Ry.    Co.,    13    Hun  Co.,   35   la.   220;    Witherell   v.  Mil- 

(N.  Y.),  668;  Chicago,  etc.  Ry.  Co.  waukee,  etc  R.  Co.,  24  Minn.  410; 

v.  Cauffman,  38  111.  424;  Corwin  v.  Hebron  v.    Chicago,   etc.    R.    Co.,   4 

New  York,   etc   Ry.   Co.,   13   N.   Y.  S.  D.  638,  57  N.  W.  494;   Hyer  v. 

42 ;  McDonnell  v.  Pittsfield,  etc.  Ry.  Chamberlain,  46  Fed.  341 ;  Davis  v. 

Co.,  116  Mass.  564;  Hance  v.  Cayuga,  Wabash  R.  Co.,  46  Mo,  App.  477. 
26  N.  Y.  428;  Chicago,  etc  Ry.  Co. 
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ground  for  hope  that  he  can  thereby  avoid  injury  to  the 
cattle,  without  doing  greater  injury  to  the  train.  It  has 
been  very  generally  so  held  whether  cattle  are  trespassing 

or  not."^  The  rule  adopted  in  such  cases  is  analogous  to 
the  rule  of  discovered  peril  with  respect  to  persons  on 
the  track,  taking  no  account  of  their  being  wrongfully 

'"If  trespassing  animals  are  seen  Near  or  approaching  the  track,  if 
on  the  track  in  time  to  stop  the  there  is  reasonable  apprehension 
train  and  save  them,  it  is  n^ligenoe  they  are  about  to  enter  on  the  track, 
not  to  do  so  (Cincinnati',  etc  R.  Ca  the  engineer  must  exercise  such  rea- 
▼.  Smith,  22  Ohio  St.  227).  To  the  sonable  care  to  avoid  injury  to  them 
same  effect,  Grimmell  v.  Chicago,  according  to  the  circumstances 
etc.  R.  Co.,  73  la.  93,  34  N.  W.  768;  (Chattanooga,  etc.  Ry.  Co.  v.  Wil- 
Lafayette,  etc.  R.  Co.  v.  Shriner,  6  son,  124  Ala.  444,  27  So.  486  (1900) ; 
Ind.  141 ;  New  Albany,  etc  R.  Co.  ▼.  Southern  Ry.  Co.  v.  Reaves,  129  Ala. 
McNamara,  11  Ind.  543;  Jackson  v.  457, 29  So.  738,  84  N.  W.  946  (1901) ; 
Rutland,  etc.  R.  Co.,  25  Vt.  150;  CLeary  v.  Chicago,  etc.  Ry.  Co.,  103 
Trow  V.  Vermont  Central  R.  Co.,  24  N.  W.  (la.)  362  (1906);  San  An- 
Id.  487 ;  Pritchard  v.  La  Crosse,  etc  tonio,  etc.  Ry.  Co.  v.  Yeager,  43  S.  W. 
R.  Co.,  7  Wis.  232;  Isbell  v.  New  (Tex.  App.25  (189»).  Conditions un- 
Haven  R.  Co.,  27  Oonn.  393 ;  Wil-  der  which  it  ie  held  train  need  not  be 
llama  v.  Michigan  Ctotral  R.  Co.,  2  stopped  (Nashville,  etc.  Ry.  Co.  v. 
Mich.  259;  Bowman  v.  Troy,  etc.  R.  Carroll,  15  Ky.  L.  Rep.  268  (1893)  ; 
Co.,  37  Barb  516,  520;  Atlantic,  etc.  Yazoo,  etc  Ry.  Ca  v.  Whittington, 
R.  Co.  ▼.  Burt,  49  Ga.  606;  Clark  v.  74  Miss.  410,  28  So.  806  (1897). 
Western,  etc.  R.  Co.,  1  Winston  Circumstances  must  indicate  the 
[N.  C]  Law,  109;  Trout  v.  Virginia,  cattle  will  probably  go  on  the  track 
etc  R.  Co.,  23  Gratt.  619;  Alabamc^  to  give  rise  to  the  duty  of  stopping 
etc  R.  Co.  V.  McAlpine,  75  Ala.  113;  or  checking  train  (Wallace  v.  Ore- 
Chicago,  etc  R.  Co.  V.  Barrie,  55  HI.  gon,  etc  Co.,  100  Pac  (Idaho)  904 
226;  Toledo,  etc.  R.  Co.  v.  Barlow,  (1909);  Augusta,  etc.  Ry.  (3o.  v. 
71  Id.  640;  Missouri,  etc  R.  Co.  v.  Carroll,  7  Ga.  App.  138,  66  S.  E. 
Wilson,  28  Kans.  637;  Atchison,  etc.  403.  (1909).  While  seen  it  is  no 
R.  Co.  V.  Davis,  31  Kans.  645,  3  defence  that  road  was  fenced  (Den- 
Pac  301 ;  Warren  v.  Chicago,  etc  ver,  etc  Ry.  Co.  v.  Nye,  9  Colo.  App. 
R.  Co.,  59  Mo.  App.  367.  See  Layne  94^  47  pac.  664  (1897).  Company 
T.  Ohio  Riv.  R.  Co.,  35  W.  Va.  438,  ^^^ly  bound  to  use  reasonable  care 
14  S.  E.  123;  Alabama,  etc.  Ry.  Co.  ^^^  discovery  (Bomeman  v.  Chi- 
T.  Hall,  133  Ala.  362  32  So.  259  ^^  ^^  g  j^  ^^^ 
(1902)  ;  St.  Louis,  etc  R.  Ca  v.  Car-  ..^  *     ___   ,.'      ...                 , 

lisle,   76   Ark.   560,   88   S.   W.   584  f^^  TJT\'    p     r  "T. 

(1905);  Louisville,  etc  Ry.  Co.  v.  ^ct,  Fort  Worth,  etc  Ry.  Co.  v.  Hud- 

Hall,    110    Ga.    49,    35    S.    E.    159  S^^'   ^3  Tex.   App.   201,   94   S.   W. 

( 1900);  Georgia,  etc  R,  Co.  V.Jones,  308    (1906);    Northern  Central  Ry. 

121   Ga,  822,  49  S.  E.  729   (1905);  ▼•  Green,   112  Md.   487,   76  Atl.  90 

Best  ▼.  Great  Northern,  etc.  Ry.  Co.,  (1910);    Atchison,   etc   Ry.    Co.   v. 

95  Minn.  67,  103  N.  W.  709  (1905).  Davis,  109  Pac  (Kans.)  551  (1910). 
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there.  The  distinction  as  to  those  not  trespassers  being 
in  the  care  to  be  exercised  before  discovery  and  as  to  the 
liability  of  railway  companies  for  the  skill  and  com- 
petency of  employees  and  fitness  of  machinery  and  ap- 
pliances for  slackening  speed  and  stopping  the  train. 
With  the  further  distinction,  in  the  case  of  cattle,  that  it 
cannot  always  be  assumed,  as  with  normal  persons,  on 
the  signal  being  given  that,  if  on  the  track,  having  an 
opportunity  to  do  so,  they  will  leave  it,  or,  if  dangerously 
near,  they  will  put  themselves  in  a  place  of  safety.  If 
cattle  appear  so  suddenly  and  unexpectedly  that  the  en- 
gineer cannot  check  the  train  in  time  to  save  them,"*  or 
if  the  attempt  to  do  so  would,  in  his  honest  judgment, 
endanger  the  safety  of  the  train,^**  he  is  not  in  fault  for 
not  stopping  it.  The  first  duty  of  a  railroad  company  is 
to  its  passengers;  and  if  an  engineer  is  compelled  to 
choose  between  risking  the  safety  of  passengers,  or  even 
of  freight  upon  his  train,  or  his  own  life,"*  and  running 
over  cattle  on  the  track,  he  is  justified  in  adopting  the 
latter  alternative.  He  may  even,  under  circumstances 
which  compel  him  to  choose  between  upsetting  the  train 
and  killing  animals,  increase  his  speed  beyond  the  rate 
prescribed  by  statute,  for  the  express  purpose  of  kilhng 
them  and  thus  saving  his  train."*  And  if  there  is  reason- 
able ground  for  an  expectation  that  the  cattle  will  take 

*"  Boyle  V.  N.  Y.,  Lake  Erie,  etc  Denver,  etc.  Ry.  Co.  v.  Divelbiss,  13 

R.  Co.,  39  Hun,  171,  aflfd,  115  N.  Y.  Colo.  App.  304,  67  Pac.  743  (1899) ; 

636,  21  N.  E.  724;  Darling  v.  Bos-  Texas,  etc.  Ry.  Co.  ▼.  Langham,  96 

ton,  etc.  R.  Co.,  121  Mass.  118;  May-  s.  W.   (Tex.  App.)  686   (1907). 
nard  v.  Bo8t<Mi,  etc.  R.  Co.,  115  Id.       «•  Chicago,  etc.  R.  Co.  v.  Jones,  59 

468;   Price  v.  N.  Jersey  R.  Co.,  31  Miss.  465.    In  a  Tennessee  mule  case, 

N.  J.  Law,  229;   Missouri,  etc.  Ry.  .^  ^^^  ^^,^  ^„^^  ^^^  ^  j    ^^^ 

Co.  V.  Palmer,  27  S.  W.  (Tex.  App.)  ..      ,  u-v  w 

request  to  charge,  which  was  sub- 

"•Louisville,  etc.  Ry.  Co.  v.  Bal-  -tantially  in  the  language  of  the  text 

lard,  2  Mete.    (Ky.)    177;   Bemis  v.  (Nashville,  etc.   R.   Co.   v.  Troxlee, 

Connecticut,  etc.  Ry.  Co.,  42  Vt.  375 ;  1    Lea,   520).      See    also   Flattes  v. 

Alabama,  etc.  Ry.  Co.  v.  McAlpine,  Chicago,  etc.  R.   Co.    (35  la,   191), 

75  Ala.  113.  where  this  section   is   cited  by  the 

'•*  Yazoo,   etc.    Ry.   Co.    v.    Brum-  court  as  furnishing  the  rule  to  be 

field,  64  Mias.  637,  1  So.  905  (1887)  ;  followed-;  Bunnell  v.  Rio  Grande,  eta 
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the  alarm  in  time,  and  escape  from  the  track  before  the 
train  can  reach  them  at  its  original  speed,  the  engineer  is 
not  bound  to  reduce  it/'*  But,  if  he  sees  that  the  cattle 
continue  to  run  along  the  track,  instead  of  leaving  it,  he 
cannot  excuse  his  omission  to  reduce  speed  on  this 
ground."^  Not  only  will  a  probable  injury  to  the  par- 
ticular train  in  charge  of  the  engineer  excuse  him  from 
checking  its  speed,  for  the  protection  of  cattle,  but  the 
reasonable  probabiUty  of  a  derangement  in  the  running 
schedule  of  the  railroad,  such  as  might  endanger  other 
trains,  is  a  valid  excuse.^"  Thus,  on  a  road  where  trains 
run  at  intervals  of  only  five  or  ten  minutes,  fatal  dis- 
asters might  be  caused  by  stopping  a  train  to  save  cattle. 
The  true  test,  in  all  such  cases,  is  what  an  honest,  skillful, 
prudent  engineer  would  do,  under  similar  circumstances, 
if  he  saw  his  own  cattle  upon  the  track.^***    The  fact  that 

By.  Co.,  13  Utah  814,  44  Pac.  927  705  (1901);  Troutwine  v.  Louisville, 

(1896).  etc.  Ry.  Co.,  32  Ky.  L.  Rep.  5,  106 

""Little  Rock,  etc.  R.  Co.  v.  Trot-  S.  W.  142  (1907). 
ter,  37  Ark.  693.  The  court,  in  re-  "•Alabama,  etc.  R.  Co.  v.  McAl- 
▼ersiiig  judgment  for  plaintiff,  said:  pine,  76  Ala.  113. 
'*  It  cannot  for  a  moment  be  sup-  ^  An  engineer  is  not  bound  to  stop 
poeed  that  a  train  should  always  be  his  train  before  stock  gets  upon  the 
stopped  or  its  speed  slackened  ajs  track,  if  he  uses  "all  proper  and 
soon  as  stock  are  discovered  on  the  reasonable  effort  to  prevent"  a  col- 
track.  Ordinary  prudence  and  cau-  lision  (Gordon  v.  Louisville,  etc.  R. 
tion  require  the  engineer  to  prompt-  Co.  [Ky.],  29  S.  W.  321).  It  is  not 
ly  epdeavor,  by  blowing  the  whistle,  required  of  the  engineer,  in  running 
to  drive  them  off,  but  do  not  re-  his  train,  to  stop  when  stock  are 
quire  that  the  train  should  be  on  the  ground  near  his  track;  but 
stopped,  or  its  speed  slackened,  he  must  keep  a  lookout  for  stock  on 
where  he  may  reasonably  believe  that  the  track  in  daylight,  and,  when  dis- 
they-  will  leave  the  track  in  time;"  covered,  use  all  the  means  he  can, 
s.  p..  Hot  Springs  R.  Co.  v.  Newman,  consistent  with  the  safety  of  ^the  pas- 
36    Ark.   607    [speed   reduced  only],  sengers,  to  avoid  injuring  or  killing 

''^  Where  horses  were  chased  at  full  it    (Carlton  v.  Wilmington,  etc.  R. 

speed   for  200  yards  in  a  cut  that  Co.,  104  N.  C.  365,  10  S.  E.  616). 

was    fenced,   until,    in   their  fright,  The  failure  to  check  the  speed  of  a 

they  took  to  the  track,  the  company  train  and  blow  the  whistle,  in  ap- 

was   held  liable    (Nashville,  etc.  R.  proaching  a  crossing,  will  not  render 

Co.  V.  Anthony,  1  Lea,  516)  ;  Louis-  the  company  liable  for  killing  a  colt, 

ville,  etc.  Ry.  Co.  v.  Kice,  109  Ky.  when  the  colt  was  not  on  the  track 

786,  20  Ky.  L.  Rep.  1062,  60  S.  W.  at    the    time,    but    subsequently   at- 


§   429]  BAILBOAD   INJUBIES   TO   ANIMALS.  1068 

many  railroads  in  America  are  built  in  a  manner  which 
leaves  them  open  to  the  entrance  of  animals  has  raised  a 
question  whether  trains  can  properly  be  run  on  such  roads 
at  a  rate  of  speed  which  will  not  admit  of  stoppage  in 
time  to  avoid  injuries  to  straying  animals.  In  Alabama  ^** 
it  has  been  held  that  such  speed  is  not  allowable ;  in  North 
Carolina/*^  Ohio,"^  Nebraska^"  and,  we  think,  every- 
where else,  it  is  allowed.  The  question  has  ceased  to  be 
of  general  importance,  because  of  the  statutes  concerning 
fences.  These  precautions  having  been  fully  observed, 
no  recovery  can  be  allowed  for  injuries  to  animals  on  the 
road  on  account  of  speed  alone,"*  unless  the  speed  exceed 

tempted  to  croes  the  track  at  a  point  S.  E.  298 ;   Western,  etc.  R.  Co.  r. 

300  yards  from  the  crossing  (Georgia  Trimmier,  84  Ga.  112,  10  S.  £.  503; 

R.  Co.  V.  Burke,  93  Ga.  319,  20  S.  E.  Moye  v.  Wrightsville,  etc.  R.  Co.,  83 

318).    See  Bishop  v.  Chicago,  etc.  R.  Ga.  669,   10  S.  E.  441;   Crawley  t. 

Co.,  4  N.  D.  636,  62  N.  W.  605  [ques-  Georgia  R.  Co.,  82  Ga.  190,  8  S.  E. 

tion  for  jury] ;   Denver,  etc.  R.  Co.  417.     Where  such   precautions  have 

y.   Robinson,   6   Colo.   App.   432,   40  been  taken  in  vain,  and  the  animal 

Pac.  840.  refused  even  to  be  driven  off  by  a 

'^See    Memphis,    etc.    R.    Co.    v.  man   upon   the   road,    the   ocHnpany 

Lyon,  62  Ala.  71 ;  Alabama,  etc.  R.  was  exonerated  (Montgomery  v.  Wil- 

Co.  V.  Jone9,  71  Id.  487;  Nashville,  mington,  etc.  R.   Co.,  6  Jones  Law, 

etc.  R.  Co.  V.  Hembree,  85  Id.  481,  5  464).    When  the  night  was  dark  and 

So.   173;   Central  R,  Co.  v.  Ingram,  foggy,  the  engineer  did  not  see  the 

98  Ala.  395,  12  So.  801 ;  Louisville,  cattle  till  within  fifteen  feet  of  the 

etc.  R.  Co.  V.  Cochran,  105  Ala.  354,  locomotive,  and  although  it  was  im- 

16  So.  797.  possible  to  prevent  the  injury,  eveiy- 

^To    charge    the    jury    tha.t    the  thing    possible    was    attempted    to 

company  should  provide  such  appli-  avoid    it,    a   judgment   for   plaintiff 

ances  as  would  enable  the  engineer  to  was  reversed    ( Xew  Orleans,  etc  R. 

stop  the  train  within  the  dij^tance  at  Co.  v.   Burkett   [Miss.],  2  So.  253; 

which  a  cow  could  be  seen  by  means  Grundy   v.    Louisville,    etc    R.   Co. 

of  the   head-light,   and,   if  not   fur-  [Ky],   2   S.   W.   899).     "The  stop- 

nishedi,  then  it  was  the  defendants'  page  of  trains  upon  every  vague  i^p- 

duty  to  slacken  the  speed  that  the  prehension  of  danger  should  not  be 

train  could  be  stopped  within  that  required     without     some      reason" 

distance, —  held    error     (Winston    v.  (Chicago,  etc.  R.  Co.  v.  Bradfield,  63 

Raleigh,  etc.  R.  Co.,  90  N.  C.  66).  111.  220).    Where  the  engineer,  after 

'**  Central  Ohio  R,  Co.  v.  Lawrence,  he  sees  stock  upon  the   track,  does 

13  Ohio  St.  66.  everything  that  is  possible  to  avoid 

**•  Chicago,  etc.  R.  Co.  v.  Clark,  26  collision,  the  company  is  not  liable, 

Neb.  645».  42  N.  W.  703.  though  the  engineer  might  have  seen 

Gay  V.  Wadley,  86  Ga.  103,  12  the  cattle  near  the  track  in  time  to 
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the  limit  allowed  by  law  at  the  place  where  the  injury 
occurred.^*' 

§  430.  Checking  speed  for  trespassing  cattle.  —  Even 
when  cattle  are  trespassing  upon  the  track,  our  own  opin- 
ion is  that  the  same  rules  should  be  applied  to  every  case 
in  which  an  engineer  is  actually  aware  of  the  presence  of 
cattle  upon  the  track,  as  have  been  stated  with  regard  to 
other  cattle.  The  rule  in  Davies  v.  Mann,  which,  as  al- 
ready shown, ^**'  has  been  almost  universally  adopted, 
clearly  involves  this  conclusion.  The  weight  of  authority, 
in  the  western  and  southern  courts,  is  in  accordance  with 
this  view,  holding  that  an  engineer,  in  such  cases,  must 
blacken  speed,  and  even  stop  his  train,"****  in  the  absence  of 
any  special  reason  for  not  doing  so,  if  necessary  to  avoid 
serious  injury  to  valuable  animals.  The  weight  of  au- 
thority in  the  eastern  States  seems  to  be  in  favor  of  hold- 
ing that  the  engineer  of  a  train,  even  after  he  is  perfectly 
aware  that  cattle  are  straying  upon  the  track  unlawfully, 
is  not  bound  to  do  anything  more  than  to  sound  an  alarm, 
and  need  not  slacken  speed,  though  it  may  be  entirely 

have   stopped  his  train  before  they  v.  MeNamara,  11  Ind.  543;  Jackson 

came  upon  it   (New  Orleans,  etc.  R.  v.  Rutland,  etc.  R.  Co.,  25  Vt.  150; 

Co,  ▼.  Bourgeois,  66  Miss.  3,  5  So.  Trow  v.  Vermont  Central  R.  Co.,  24 

629).  Id.  487;  Pritchard  v.  LaCrosse,  etc. 

"•Chicago,  etc.  Ry.  Co.  v.  Erwin,  R.   Co.,   7  Wis.   232;   Isbell  v.   New 

65  S.  W.   (Tex.  App.)   496    (1901);  Haven  R.  Co.,  27   Conn.   393;   Wil- 

O'Leary  v.  Chicago,  etc.  Ry.  Co.,  103  lianis  v.   Michigan  Cent.   R.   Co.,  2 

N.   W.    (la.)    362    (1905)  ;   Charles-  Mich.  259;  Bowman  v.  Troy,  etc.  R, 

ton,  etc.  Ry.  Co.  v.  Pope  et  al,  3  Ga.  Co.,    37    Barb.    516,    520;    Atlantic, 

App.  232,  50  S.  E.  374  (1905).  etc.   R.    Co.   v.    Burt,   49    Ga.    606: 

'•a  See  §  99,  ante.  Clark  v.  Western,  etc.  R.  Co.,  1  Wins- 

"^If  trespassing  animals  are  seen  ton  (N.  C.)  Law,  109;  Trout  v.  Vir- 

on  the  track  in  time  to  stop  the  train  ginia,    etc.    R.    Co.,   23   Gratt,    619; 

and  save  them,  it  is  negligence  not  Alabama,  etc.  R.  Co.  v.  McAIpine,  75 

to  do  so  (Cincinnati,  etc.  R.  Co.  ▼.  Ala.    113;    Chicago,   etc.    R.    Co.    v. 

Smith,   22   Ohio  St,   227).     To   the  Barrie,  55  111.  226;  Toledo,  etc.  R. 

same    effect,    Grimmell    v.    Chicago,  Co.  v.  Barlow,  71  Id.  640;  Missouri, 

etc.  R.  Co,,  73  la.  93,  34  >i.  W.  758;  etc.  R.  Co.  v.  Wilson,  28  Kans.  637; 

Lafayette,  etc.  R.  Co.  v.  Shriner,  6  Atchison,  e«tc.   R,   Co.   v.   Davis,   31 

Ind.    141;   New  Albany,  etc.  R.  Co.  Kans.   645,   3  Pac.   301;   Warren  v. 
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within  his  power  to  do  so,  and  though  it  may  be  evident 
that  the  cattle  will  be  killed  if  he  does  not."*^  If  these 
decisions  had  been  put  upon  the  ground,  in  the  particular 
cases,  that  the  safety  of  passengers,  or  even  the  general 
safety  of  the  business,  required  that  the  train  should  go 
on,  without  stopping,  or  that  the  engineer  did  not  see  the 
cattle  in  time  to  stop  and  avoid  striking  them,  we  should 
entertain  no  doubt  of  their  soundness.  But  without  this 
qualification,  we  cannot  assent  to  them.  We  think  that  an 
engineer,  in  such  a  case,  unless  restrained  by  superior 
considerations  of  safety,  ought  to  check  the  speed  of  his 
train.  Humanity  and  compassion  are  entitled  to  some 
recognition  in  the  rules  of  justice,  as  well  as  mere  money 
values.  And,  moreover,  these  cases  cannot  be  sustained 
without  holding  that  land-owners  owe  no  care  whatever 
to  trespassers,  for  the  purpose  of  avoiding  injurv  to  them, 
even  when  they  are  in  full  view.  We  have  already  ex- 
pressed  our  opinion  to  the  contrary  of  this ;  "'^  and  we 
adopt  as  our  own,  with  regard  to  the  duty  of  a  locomotive 
engineer,  who  is  aware  of  the  presence  of  cattle  on  the 
track,  even  though  unlawfully  there,  the  admirable  re- 
marks of  the  Supreme  Court  of  Alabama:  **  Persons 
having  the  control  of  railroad  trains  in  motion,  must  be- 
stow that  degree  of  care  and  diligence  which  very  careful 
and  prudent  persons  employ  in  their  own  private  affairs 
of  similar  nature.  To  illustrate  this  principle,  let  it  be 
supposed  the  engineer  is  the  owner  of  the  railroad,  with 
all  its  interests  and  responsibilities,  and  the  stock  im- 
periled is  his  own.  He  is  running  on  schedule  time,  must 
avoid  collisions  with  other  trains,  must  strive  to  make 
connections  and  so  maintain  the  accustomed  speed  of  his 

Chicago,  etc.  R.  Co.,  69  Mo.  App.  367.  Boston,   etc.   R.   Co.,    115   Id.  458; 

See   Layne   v.    Ohio   R.   R.    Co.,    36  Price  v.  New  Jersey  R.  Co.,  31  N.  J. 

W.  Va.  438,  14  S.  E.  123.  229;  Indianapolis,  etc.  R.  Co.  v.  Can- 

"•c  Boyle  V.  New  York,  etc.  R.  Co.,  die,  60  Ind.  112;  McCandless  v.  Chi- 

39  Hun  171,  aff'd,  115  N.  Y.  636,  21  cago,  etc.  R.  Co.,  46  Wis.  366. 

N.  E.   724;   Darling  v.   Boston,  etc.  "^See  §§  97,  98,  ante, 
R.  Co.,  121  Mass.  118;   Maynard  v. 
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train,  that  the  reputation  of  his  road  for  the  transporta- 
tion of  passengers  and  freight  be  preserved.  He  is  sup- 
posed  also  to  entertain  a  due  regard  for  the  safety  of  his. 
cattle.  He  will  not  he  expected  to  stop  his  train  upon 
every  occasion  of  possible  danger  to  his  stock.  If  he  did 
so,  he  would  derange  the  schedule  and  miss  his  connec^ 
tions.  Neither  will  he  be  expected  to  run  with  unchecked 
speed  throughout  the  whole  line.  He  has  at  his  command 
appliances  for  checking  the  speed  of  his  train,  for  stop- 
ping it  altogether,  and  frightening  stock  from  the  track* 
He  is  acquainted  with  the  habits  of  cattle,  and  with  the 
effect  of  the  stock-alarm  upon  them.  If  the  cattle  be  upon 
the  track  he  will  sound  the  alarm,  and  at  the  same  time 
check  the  speed  of  the  train,  so  that  if  the  alarm  prove 
ineffectual,  he  can  halt  his  train  and  thus  save  his  stock. 
He  would  probably  pursue  this  course  if  the  cattle  were 
perceived  a  sufficient  distance  ahead  to  give  time  for  these 
several  stages.  If,  however,  [and  these  were  the  facts  of 
the  case],  with  a  sufficient  head-Ught,  with  good  brakes  in 
good  working  order,  and  without  any  negligence  or  in- 
attention  on  the  part  of  the  engineer,  the  cattle  not  being 
seen,  or  seeable  before,  spring  suddenly  on  the  track,  or 
became  visible  on  the  track  in  so  close  proximity  to  the 
engine  that  any  attempt  to  stop  the  engine  in  time,  or 
otherwise  to  prevent  the  collision,  must  fail,  then  there  is. 
no  want  of  care,  even  if  no  attempt  be  made  to  stop  the 
engine.^'"** 

§  431.  Statutory  rales   as  to  checking  speed.  —  In 

Tennessee,"*  Alabama  "^  and  Georgia,"'  and  perhaps  in 

*^ Alabama,  etc.  R.  Co.  ▼.  McAl-  "•"When  any  person,  animal  or 

pine,   75   Ala.    113.     See  also  East  other  obstruction  appears  upon  the 

Tenn.,  etc.  R.  Co.  v.  Bayliss  (75  Ala.  road,    the    alarm    whistle    shall    be 

460).   where  the  engineer's   lookout  sounded,  the  brakes  put  down,  and 

for  cattle  was  deemed  as  diligent  as  every    possible    means    employed    to 

was   compatible  with   his  other   du-  stop  the  train"    (Tenn.  Code,   1884, 

tie9,  and  with  his  efforts  to  catch  up  par.  1298,  cl.  4). 

with  schedule  time.  ^^The     Alabama     Code     requires- 


Georgia  Code,  §§  708,  3033. 
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other  States^  these  matters  are  regulated  by  statutes, 
which  imperatively  require  the  whistle  to  be  sounded  and 
the  speed  of  trains  to  be  checked,  in  every  case  in  which 
animals  or  other  obstructions  are  discerned  upon  the 
track.  In  Tennessee,  the  statute  is  construed  as  peremp- 
tory; and  no  probability  that  sounding  the  whistle  or 
checking  speed  would  be  unavailing  is  allowed  as  an  ex- 
cuse.^" But,  if  the  injury  complained  of  would  certainly 
not  have  been  avoided,  even  if  the  statute  had  been 
strictly  complied  with,  a  partial  failure  in  such  compliance 
will  not  suffice  to  make  the  railroad  company  liable.  It 
was  thus  held  in  a  case  where  the  train  was  in  fact  stopped 
before  the  injury  actually  occurred,  although  not  before 
the  animal  had  been  so  frightened  that  it  killed  itself.^*® 

brakes  to  be  applied  and  engines  re*  39   So.   723    (1005) ;   Alabama,  etc 

versed  when  any  obstruction  is  per-  Ry.  Ck>.  v.  McGill,  121  Ala.  230,  25 

ceived  on  the  track,   and   this   pro-  So.    731    (1898);    Western   Ry.   Co. 

vision   is   held  to   be   applicable   to  v.  Mitchell,  148  Ala.  35,  41  So.  427 

cattle    and    horses    (Ala.    Code,    §§  (1906)  ;  but  see  Chattanooga,  etc.  R. 

1699,    1700;    now   Code    1886,   pars.  v.  Daniel,  122  Ala.  362,  26  Sa  197 

1144,  1147;  see  South,  etc.  Ala.  R.  (1899). 

Co.   V.    Williams,   66   Ala.   74).     If  *•  Nashville,  etc.  R.  Co.  v.  Thomas, 

these  statutory  precautions  are  neg-  5  Heisk.  262  [whistle  not  sounded], 

lected    by    the    engineer,    when    he  "•  Where  a  mule  jumped  on  the 

sees  cattle  in  close  proximity  to  the  track  in  front  of  a  train,  and  ran  on 

track  under  circumstances  indicating  it    for   200    yards,    and    then  on  a 

danger  of  their  getting  on  the  track,  trestle  from  which  it  leaped  and  was 

the  company  is  liable,  though  they  killed,   it  was  not  error  to  charge 

enter   suddenly   upon   the   track    so  the   jury:      "If   you   find  that  the 

close  to  the  train  that  it  is  impos-  defendant's    train    was    stopped   be- 

sible  not  to  strike  them  (South,  etc  fore  it  overtook  the  mule,  and  that 

Ala.  R.  Co.  V.  Jones,  66  Ala.  507).  the  mule  was  frightened  at  the  time 

This    statute    requires    trainmen   to  ^nd  ran  along  the  track  and  jumped 

keep   a   lookout  for   cattle    (Mobile,  ^^  ^^  j^-^j^   .^^j^^  ^^^  defendant 

"it  ^;  ^^'   ^'  .^'^^'^''^n'   ^\  ^!^    would  not  be  liable,  even  if  all  the 

127,  11   So.  307;   Louisville,  etc.  R.      ^  ,  ^  ,. 

Co.  y.  Posey,  96  Ala.  262,  11  S.  O.    statutory  precautions  were  not  cH>m. 

423;  Central  R.  Co.  v.  Lee,  96  Ala.  P^'^^   ^^^^   ^^   defendant  -    (Holder 

444,   11   So.  424;   Louisville,  etc  R.  ""'  Chicago,  etc.  R.  Co.,  11  Lea,  176). 

Co.   V.   Rice,    101    Ala.   676,    14   So.  Here,   it  will  be  seen,  the  animal's 

639)  ;  Louisville,  etc.  Ry.  Co.  v.  Kel-  death  was  due  to  fright,  which  would 

ton,  112  Ala.  533    (1896);  Western,  have    been    increased    by    whistling. 

€ktc.  Ry.  Co.  v.  Stowe,  145  Ala.  663,  The    distinction    between    this    case 
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In  Alabama  and  Georgia^  the  statutes  are  construed  as 
only  raising  a  presumption  of  negligence,  where  an  en- 
gineer fails  to  slacken  speed  in  sight  of  cattle ;  and  it  is 
held  that  he  is  justified  in  purposely  omitting  to  do  so,  if 
necessary  to  avoid  a  danger  to  trains,  greater  than  the 
injury  to  animals  in  sight,"^  The  speed  of  trains  at 
crossings  within  depot  grounds,  or  within  the  corporate 
Hmits  of  cities  or  villages,  is  frequently  restricted  by  stat- 
utes  or  municipal  ordinances.  Where  animals  are  struck 
by  a  train  running  at  a  prohibited  rate  of  speed,  the  viola- 
tion of  the  statute  or  ordinance  is  competent  evidence  of 
negligence ;  ^"  and  in  such  a  case  a  presumption  of  negli- 
gence arises."*  In  others  it  is  negligence,  per  se,  with 
the  requirement,  however,  that  such  failure  be  shown  to 
have  been  the  proximate  cause  of  the  injury.^ 


154 


§  432.  Presumption    as  to    negligence.  —  In    some 

States,  such  as  Alabama,"*  Florida,"*  Georgia,"^  North 

and  Nashville,  etc.  R.  Ck>.  v.  Thomas  348;  Newman  ▼.  Vicksburg,  etc.  R. 

(5  HeUk.  262),  is  that  in  the  latter  Co.,  64  Miss.  115,  8  So.  172;  Cleve- 

ease  the  train  actually  struck  and  land,  etc.  R.  Co.  v.  Ahrens,  42  111. 

killed   the   animal.     See  also   East  App.  434. 

Tenn.  etc  R.  Co.  v.  Scales,  2  Lea,  ^  §  427,  n.  106,  ante. 

688.      The  statute    does    not   apply  ""Mobile,  etc  R.  Ca  v.  Caldwell, 

where  the  animal,  when  seen,  is  not  83  Ala.   196,  3  So.  445;  LouiBville, 

on  the  track,  but  merely  within  the  etc.  R.  Co.  v.  Kelsey,  89  Ala.  287,  7 

company's  right  of  way,  though  in  So.  648.     See  Birmingham  Mineral 

snch  a  case  the  jury  may  find  it  to  R.  Co.  v.  Harris,  98  Ala.  326,  13  So. 

be  negligence  not  to  sound  the  alarm  377 ;    Central,  etc.   Ry.   Co.  y.   Wil- 

(LouisTille,  etc.  R.  Co.  v.  Reidmond,  Hams,  50  So.  (Ala.)   328  (1909). 

11  Lea,  206).  ""See  Jacksonville,  etc.  R.  Co.  ▼. 

»« Alabama,  etc  R.   Co.  v.  McAl-  Wellman,   26   Fla.   344,   7   So.   846; 

pine,  75  Ala.  113;  Western,  etc.  R.  Jacksonville,   etc   R.   Co.   v.    Garri- 

Co.  V.  Steadly,  66  Ga.  263;  Georgia  son,  30  Fla.  567,  11  So.  926. 

R.    Co.   V.   Fisk,  Id.   714;   Atlantic^  "'The   presumption   of   negligence 

etc.  R.  Co.  V.  Griffin,  61  Idk  11.  arising  from  the  killing  of  animals 

"■Moore  v.   Chicago,   etc.   R.   Co.,  on   a   railroad  is   overcome  by  two 

93   la.   484,  61   N.  W.   902;    Cleve-  witnesses  who  saw  the  accident  and 

land,  etc.  R.  Co.  v.  Ahrene,  42  IIL  testified    positively    (Savannah,    etc. 

App.  434.  R.  Co.  V.  McC^onnell,  94  Ga.  352,  21 

"■Union  Pac  R.  Co.  v.  Rassmus-  S.  E.  568).    For  other  cases  of  suc- 

sen,  25  Neb.  810,  41  N.  W.  778 ;  Ohio,  cessful  rebuttal,  see  Georgia,  etc  R. 

etc  R.  Co.  V.  O'Donnell,  26  111.  App.  Co.  v.  Harris,  83  Ga.  393,  9  S.  E. 

[Law  op  Nig.    Vol.  I  —  68] 
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Carolina/"  Kentucky,"*  Arkansas,"®  Mississippi,"'  the 
two  Dakotas,"*  Iowa,"*  and  Washington,"*  statutes  have 
been  enacted,  directing  that  the  mere  fact  of  an  injury 
being  caused  to  animals  by  the  trains  of  a  railroad  com- 
pany shall  establish  a  presumption  of  negligence  against 
the  company,  which  can  only  be  removed  by  affirmative 
evidence  that  it  used  ordinary  care.     This  presimiption 

786;  Georgia  Co.  v.  Parks,  91  Ga.  71,  Id.  451.  Theee  cases  dearlj  throw 
16  S.  £.  266;  Georgia  R.  Co.  v.  Mid-  the  burden  of  proving  reasonable 
dlebrooks,  91  Ga.  76,  16  S.  E.  989;  care  upon  the  company.  In  the  Hen- 
Alabama,  etc.  R.  Co.  V.  Blivens,  92  son  case,  supra^  the  companj  re- 
Ga.  522,  17  S.  £.  836;  Atlantic,  etc.  butted  the  presumption,  and  so  in 
Ry.  Co.  V.  Smith  &  Son,  123  Ga.  423,  Little  Rock,  etc.  R.  Co.  v.  Turner,  41 
51  S.  £.  344   (1905).  Ark.  161;  Little  Rock,  etc.  R.  Co.  t. 

"•N.  C.  Code,  1883,  §  2326.     See  Holland,  41  Id.  336;  St  Louis,  etc. 

Wilson   V.    Norfolk,  etc.    R.   Ca   90  R.  Co.  v.  Basham,  47  Id.  321,  1  8.  W. 

N.  C.  69;  Doggett  v.  Richmond',  etc  555.     The  statute  of  Arkansas  was 

R.  Co.,  81  N.  C.  459.     The  burden  not  put  in  force  in  the  Indian  Terri- 

of     repelling     the    presumption     is  tory  by  Act.  Cong.  May  2,  1890,  § 

thrown  upon  the  company    (Pippen  31    (26   St.   p.   81).     See   Eddy  v. 

V.  Wilmington,  etc.  R.  Co.,  75  N.  C.  Lafayette,  49  Fed.  798,  4  U.  S.  App. 

54).    Applied  to  a  new  case,  Randall  243,  I  C.  C.  A.  432;  St.  Louis,  etc. 

V.  Richmond,  etc  R.  Co.,  107  N.  0.  Ry.  Co.  v.  Norton,  71  Ark.  314,  73 

748,  12  S.  E.  605.  S.  W.  1095   (1903). 

**  Ky.  Gen.  Stat.,  ch.  57,  §  5 ;  Ken-  ^  Code  Miss.   §    1059,   places  the 

tucky,  etc.  R.  Co.  v.  Talbot,  78  Ky.  burden  on  the  railroad  company  to 

621.     Hence  the  burden   is  on   the  show  a  want  of  negligence  in  such 

company   to  show   that   the   killing  oases     (Louisville,    etc    IL    Co.    v. 

was  so  nearly  ima voidable  that  the  Smith,    67    Miss.    15,    7    So.   212) ; 

employees    in    charge    of    the    train  Lowe  v.  Alabama,  etc   Ry.  Co.,  81 

could  not  have  prevented  it  by  the  Miss.  9,  32  So.  907  (1902). 

exercise  of  ordinary  care  and   dili-  ^Code  Civ.  Proc  §  679;  Volkman 

gence  (Grundy  v.  Louisville,  etc  R.  v.  Chicago,  etc  R.  Co,,  5  Dak.  69, 

Co.  [Ky.],  2  S.  W.  899).    See  Ken-  37   N.   W.   731;    Huber  v.   Chicago, 

tucky   R.   Co.   V.   Conner,   31   S.   W.  etc.  R.  Co.,  6  Dak.  392,  43  N.  W. 

(Ky.)    467;    Byrd    v.    Central    Ry.  819;  Bates  v.  Fremont,  etc  R.  Co., 

Co.,  125  S.  W.  (Ky.)   174  (1910).  4  S.  D.  394,  57  N.  W.  72;  Wright  v. 

**Ark.  Stat.,  Feb.  3,   1875;   now,  Minneapolis,  etc  Ry.  Co.,  12  N.  D. 

Sandels   &   Hill   Dig.    Stat.    1894,    g  159,  96  N.  W.  324  (1903). 

6356 ;  St.  Louis,  etc  R.  Co.  V.  Hagan,  "■Code,    §     1289;     Wall    v.    Des 

42  Ark.  122;  Little  Rock,  etc  R.  Co.  Moines,  etc  IL  Co.,  89  la.   193,  56 

V.  Henson,  39  Id.  413;  Little  Rock,  N.  W.  436. 

etc   R.    Co.   V.    Payne,   33    Id.    816;  "*Law8  1893,  p.  418:     Jolliffe  v. 

Memphis,  etc.  Co.  V.  Jones,  36  Id.  87;  Brown,    14   Wash.   St.    155,  44  Pac 

St.  Louis,  etc.  R.  Co.  v.  Vincent,  36  149. 
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applies  in  favor  of  cattle  straying  upon  the  track,  where 
they  ought  not  to  be,  as  well  as  to  others.  No  such  pre- 
sumption exists  at  common  law  in  favor  of  cattle  stray- 
ing upon  the  premises  of  a  railroad  company,  even  in 
those  States  which  recognize  the  right  of  cattle  to  be  at 
large ;  *•'  and,  of  course,  not  in  those  States  which  adhere 
to  the  old  English  rule.  But  in  all  the  States  it  is  proba- 
bly the  rule  that  evidence  that  cattle  were  injured  by  a 
train,  while  they  were  rightfully  upon  the  track,  as,  for 
example,  while  diligently  crossing  at  a  level  highway 
crossing,  raises  such  a  presumption.^ 


!•• 


§  433.  When  an  animal  is  rightfully  on  track.  —  An 
animal  is  rightfully  upon  the  track  of  a  railroad,  not  only 
when  it  is  there  with  the  permission  of  the  company,**^ 
but  also  when  it  is  under  the  care  of  a  suitable  person 
driving  it,  by  a  lawful  road,  crossing  the  railroad  at  a 
level,  with  ordinary  care,  and  this,  whether  the  animal 
in  obedience  to  its  keeper,  is  crossing  the  track  at  a  proper 
place,***  or  is  proceeding  along  the  track  where  neces- 
sary, or  where,  it  has  been  held  in  New  York,  it  has  broken 
away  from  the  control  of  its  keeper,  and  is  upon  any  part 
of  the  railroad,  however  improperly,  so  long  as  the  keeper 
diligently  continues  in  pursuit  and  endeavors  to  reclaim 
it.***     Of  course,  when  the  track  is  laid  upon  a  public 

*"Iii  the  abeence  df  a  statutory  Co.,   4   Jonee   Law,   432;    Jones   v. 

rule  to  that  effect,  the  law  does  not  North  Carolina  R.  Co.,  67  N.  C.  122). 

presume    negligence    from    the    fact  Maryland:  Northern  Central  Ry.  Co. 

alone    that    stock    was    injured    or  v.  Green,   112  Md  489,  76  Atl.  90 

killed  by  a  railroad  company  (Eddy  (1910). 

V.  Lafayette,  49  Fed.  798,  4  U.  S.  "•  White   v.    Cbncord    R.    Co.    30 

App.  243,  1  C.  C.  A.  432;  Same  ▼.  N.  H.  188. 

Dnlaney,  49  Fed.  800,  4  U.  S.  App.  ^  St.  Louis,  etc  R.  Co.  v.  Taylor, 

246,  1  C.  C.  A.  435;  Cleveland,  eto.  57  Ark.  136,  20  S.  W.  1083. 

R,   Co.   V.  Elliot,   4   Ohio  St.   474;  ""White    v.    Concord    R.    Co.,    30 

Wines  v.  Rio  Grande  R.  Co.,  9  Utah,  N.  H.  188;  Lane  v.  Kansas  City,  etc. 

228,  33  Pac   1042;   Perse  v.  Atchi-  R.  Co.,  31  Kans.  525;  see  Bowman  v. 

son,  etc.  R,  Co.,  51  Mo.  App.  171).  Troy,  etc.  R.  Co.,  37  Barb.  516,  517; 

It  was  so  in  North  Carolina,  before  Tonawanda  R.  Co.  v.  Munger,  5  Den. 

the    statute    previously    cited    was  255,  259. 

passed  (Scott  v.  Wilmington,  etc.  R.  '*See  last  two  cases. 
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highway,  especially  if  laid  lengthwise,  and  not  merely 
across  it,  an  animal  traveling  under  proper  supervision, 
or  permitted  hy  a  valid  local  ordinance  to  run  at  large  on 
the  highway,  is  lawfully  there ;  the  company  is  bound  to 
anticipate  that  animals  will  probably  be  there,  and  to  use 
ordinary  care  in  view  of  that  probability."**  In  any  of 
these  cases  it  would  be  error  to  instruct  a  jury  that  the 
railroad  company  was  liable  only  for  gross  negligence."^ 
Certain  classes  of  animals  may  also  be  considered  as  law- 
fully upon  the  track  (where  the  English  rule  does  not 
govern),  when  the  company  has  negligently  left  on  the 
track,  at  a  place  where  it  is  open,  salt,"*  molasses,"'  or 
similar  things,  which  are  well  known  to  have  an  almost 
irresistible  attraction  for  such  animals. 

Railway  companies  owe  to  the  owners  of  animals  right- 
fully on  the  track  the  duty  of  the  exercise  of  ordinary 
care  in  providing  reasonably  safe  and  suitable  machinery 
and.  appliances,  skillful  and  competent  employees  and  the 
exercise  of  ordinary  care  in  the  operation  of  their  trains ; 
and  they  are  liable  for  injuries  inflicted  on  the  cattle  that 
could  have  been  prevented  by  the  discharge  of  such 
duty."* 

"•  A  city  ordinance  provided  that  55  Mo.  680  [cattle] ;  Morrow  v.  Han- 

oows  might  run  at  large  during  the  nihal,  etc.  R.  Co.,  29  Mo.  App.  432 

day,   from   April    1   to  December    1.  [brine] ;  Burger  v.  St.  LouiB,  etc.  R. 

Held,  that  a  company  was  bound  to  Co.,  52  Mo.  App.  119  [salt].    But  not 

run  its  train  through  the  city  with  so  where  defendant  used  salt  as  a 

reference    to    such    ordinance,    and  solvent  to  free  its  tracks  of  snow  and 

that  the  jury  could  find  any  excess  ice,    such   use   not   being   negligence 

over  the  lawful  rate  of  speed  to  be  (Louisville,  etc.   R.   Co.  v.   Phillips 

negligence    (Fritz   v.   St.   Paul,   etc.  [Miss.],  12  So.  825;  Kirk  v.  Norfolk, 

R.  Co.,  22  Minn.  404).    In  Munger  v.  etc.  R.  Co.,  41  W.  Va.  722,  24  S.  E. 

Tonawanda   R.    Co.,    5   Den.   255,   4  639).    Nor  where  salt  was  stored  by 

N.  Y.  349,  a  similar  ordinance  was  the    company's    agent    on    his   own 

held  beyond  the  power  of  the  council  account    (Whitesides    v.    St    Louis, 

and  therefore  void.     As  to  the  duty  etc.  R.  Co.,  58  Mo.  App.  655). 

of  care  in  respect  to  the  condition  ^'•Page  v.  North  Carolina  R.  Co., 

of    the    track    under    such    circum-  71  N.  C.  222  [hogs].    This  is  not  the 

stances,  see  §  408,  ante.  law  of  New  York  (Bush  v.  Brainard, 

*"Lane  v.  Kansas  City,  etc.  R.  Co.,  1    Cowp.   78) ;    because   the  English 

31  Kans.  525,  3  Pac.  341.  rule  as  to  cattle  governs  there. 

*"  Crafton  v.  Hannibal,  etc.  R.  Co.,  "*  Kansas    City,    etc.    Ry.   Ca  ▼. 
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§  434.  Where  fences  are  not  reiq[nired.  —  In  several  of 
the  States  the  courts  hold  that  a  railroad  company  is  not 

bound  to  fence  around  its  depots,  machine  shops,  car 
houses,"*  etc.,  nor  so  as  to  prevent  the  convenient  access 

Ingram,  80  Ark.  269,  97  S.  W.  55  at  stations,  come  within  the  statute 

(1907) ;  Denver,  etc.  Ry.  Co.  v.  Nye,  (Chicago,  etc  R.  Co.  v.  Hans,   111 

9  Colo.  App.  94,  47  Pac.  654  (1897) ;  III.   114).     It  is  no  excuse  for  not 

San  Antonio,  etc.  Ry.  Co.  v.  Harris,  fencing  a  road  at  a  point  outside  of 

79  S.  W.  (Tex.  App.)  90  (1904).  But  any  municipality  that  the  road  can 

it  has  heen  held  that  the  fact  that  be  more  safely  and  conveniently  used 

the  train  was  not  equipped  with  air  if  unfenced  at  that  point    (Toledo, 

brakes   would   not  render  the   com-  etc.  R.  O).  v.  Franklin,  159  111.  99, 

pany   liable  for  killing  or  injuring  42  N.  E.  319).    In  Wisoonain^  depot 

animals     (Hartley    v.    Georgia,    etc.  grounds  are  excepted  by  the  statute. 

Ry.    Co.,    60    Ga.    182;    Grundy    v.  See  Plunkett  v.  Minneapolis,  etc.  R. 

Louisville,   etc.   Ry.   Co.,    8   Ky.   L.  Co.,   79   Wis.   222,   48   N.   W.   519; 

Rep.  689,  2  S.  W.  899.  McDonough    v.    Milwaukee,    etc.    R. 

"•So    held    in   Indiana:    Wabash,  Co.,    73    Wis.    223,    40   N.    W.    806 

etc.    R.    C.    V.    Nice,    99    Ind.    152;  [question  of  extent  of  depot-grounds 

Indianapolis,  etc.   R.   Co.  v.   Oestel,  left  to  the  jury]).    Whether  half  a 

20  Id.  231;   Indiana,  etc  R.  Co.  v.  mile  along  the  track  which  was  not 

Sawyer,    100    Id.    342;    Bechdolt   v.  fenced  was  reasonable  necessary  for 

Grand  Rapids,  etc  R.  Co.,  113  Ind.  depot  grounds,  is  a  question  of  fact 

343,  15  N.  E.  686.    Michigan:  Flint,  (Grosse  v.  Chicago,  etc.  R.  Co.,  91 

etc.   R.   Co.  V.  Lull,  28  Mich.   510;  Wis.  482,  65  N.   W.   185).     Minne- 

Chicago,  etc.  R.  Co.  v.  Campbell,  47  aota:  The  implied  excepti(Mi  to  the 

Id.  265,  11  N.  W.  152;  McGrath  v.  statute  requiring  railroad  companies 

Detroit^  etc.  R.  Co.,  57  Mich.  555,  to  fence  their  tracks,  which  allows 

24  N.  W.  854.    As  much  of  the  track  places  to  be  left  open  to  afford  nee- 

and  grounds  outside  of  the  switches  essary  and  suitable  access  to  station 

as  is  necessary  for  reaching  the  side  and  depot  grounds,  simply  modifies 

tracks,  upon  which  are  located  ooal  the  general   obligation  to  fence,   so 

sheds,  is  a  part  of  the  depot  grounds,  far  as  the  necessity  upon  which  the 

to  which  the  statutory  requirement  exception    rests    requires    (Kobe    v. 

to  fence  does  not  apply  (Grondin  v.  Northern  Pac.  R.  Co.,  36  Minn.  518, 

Dnluth,  etc.  R.  Co.,  100  Mich.  598,  32  N.  W.  783;  see  Cox  v.  Minneapo- 

50    N.    W.    229).     Jowa:    Davis   v.  lis,  etc.   R.   Co.,   41    Minn.   101,   42 

Burlington,  etc.  R.  O.,  26  la.  549;  N.  W.  924).    In  Missouri:  No  fence 

Laity  v.  Burlington,  etc.  R.  Co.,  38  is  required  at  a  station,  if  it  was 

Id.   250;    Kyser  v.  Kansas,  etc.   R.  necessary  for  convenience  in  reoep- 

Co.,  56  Id.  207,  9  N.  W.  338.    Ore-  tion   and   discharge   of  freight   and 

gon:  Moses  v.  Southern  Pac.  R.  Co.,  passengers,  that  such   space   should 

18  Ore.  385,  23  Pac.  498.     Illinois:  be  left  open  (Lloyd  v.  Pacific  R.  Co., 

The  Hlinoie  statute  does  not  apply  49  Mo.  199;  Swearingen  v.  Missouri, 

to    stations    or    depot    grounds,    al-  etc.   R.   Co.,   64   Mo.   73;    Crenshaw 

though  these  may  not  be  in  towns  or  v.  St.  Louis,  etc.  R.  Co.,  54  Mo.  App. 

Tillages.     Side  tracks,  however,  not  233).     The    mere    existence    of    a 
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of  its  customers ;  "•  nor  in  general,  where  fences  would 

switch  at  a  certain  point  does  not  spur  by  the  public,  and  Ib  liable  for 

make    that    point    a    part    of    the  stock  killed  there   only  in  case  of 

grounds  used  for  switch  and  depot  negligence  (Missouri,  etc.  Ry.  Co.  v. 

purposes,  which,  under  the  statute,  Willis,  17  Tex.  App.  228,  42  S.  W. 

need    not    be   fenced.      All    grounds  371   (1897);  Ft  Worth,  etc.  Ry.  Co. 

must  be  fenced  but  those  necessary  v.    Hodge,    126   S.    W.    [Ter.  App.] 

to   the   use   of   the   public   and   the  350    (1910);   nor  within  its  switch 

transaction    of    business     (Vander-  limits  in  a  town    (Cox  v.  Chicago, 

worker  v.  Missouri  Pac.  R.  Co.,  51  etc.  Ry.  Co.,  126  N.  W.   (Neb.)  9W 

Mo.     App.      166).     In     Tennessee:  (1910). 

Though  Act  1891,  ch.  101,  does  not  ^^Indianapolis,  etc.  R.  Co.  v.  Kin- 
require  a  railroad  to  fence  its  tracks  ney,  8  Ind.  402.  The  company  is  not 
at  a  depot,  it  is  liable  for  the  death  required,  in  Indiana,  to  fence  oppo- 
of  a  mare  that  strayed  on  the  track  site  and  adjoining  to  its  depot 
at  such  a  place  in  the  absence  of  grounds,  where  the  space  needs  to 
cattle  guards  (Nashville,  etc.  K.  Co.  be  open  for  the  passage  and  the 
V.  Hughes,  94  Tenn.  450^  29  S.  W.  traffic  of  the  company  and  the  pub- 
723).  Kansas:  "So  much  of  the  lie  (Indianapolis,  etc  R.  Co.  v. 
grounds  and  side-tracks  connected  Crandall,  58  Id.  365;  Indiana,  etc. 
with  the  depot  as  Is  reasonably  nee-  R.  Co.  v.  Quick,  100  Id.  295 ) ;  nor 
essary  for  the  business  of  the  pub-  is  it  required  to  fence  between  its 
lie  should  be  free  of  access  and  un-  track  and  a  saw  mill  fifty  feet  dis- 
obstructed  by  fences  or  cattle-  tant,  the  open  space  being  needed 
guards."  But  this  must  be  limited  for  transportation  (Pittsburgh,  etc. 
*•  to  public  necessity  or  convenience "  R.  Co.  v.  Bowyer,  45  Id.  496). 
(Prickett  v.  Atchison,  etc.  R.  Co.,  33  Whether  a  railroad  company  is 
ICans.  748,  7  Pac.  611).  Texas:  No  obliged  to  fence  its  road  at  a  given 
fences  required  within  switch  limits,  point  is  usually  a  question  of  law 
where  it  would  be  inconvenient  boti:  (Stewart  v.  Pennsylvania  Co..  2  Ind. 
to  the  public  and  to  defendants  to  App.  142,  28  N.  E.  211;  Jeiferson- 
fence  the  track  (Swanson  v.  Melton  ville,  etc.  R.  Co.  v.  Peters,  1  Ind. 
[Tex.  App.],  17  S.  W.  1088) ;  or  at  App.  69,  27  N.  E.  290).  But  where 
stations  (Gulf,  etc.  R.  Co.  v.  Ogg,  the  evidence  is  conflicting  as  to 
8  Tex.  Civ.  App.  285;  28  S.  W.  347).  whether  or  not  the  tracks  oould 
Accord  V.  St.  Louis,  etc.  Ry.  Co.,  have  been  fenced  at  the  point  where 
113  Mo.  App.  84,  87  S.  W.  537  the  stock  was  killed,  it  is  a  matter 
(1905);  Gallagher  v.  New  York,  for  the  jury  to  determine  (Terre 
etc.  Ry.  Co.,  57  Conn.  442,  18  Atl.  Haute,  etc.  R.  Co.  v.  SchaefTer,  5 
786,  5'l.  R.  a.  737  (1889);  Dolan  Ind.  App.  86,  31  N.  E.  557).  So 
V.  Newburg,  etc.  Ry.  Co.,  120  N.  Y.  held  also  in  Toledo,  etc.  R.  Co.  v. 
571,  24  N.  E.  824  (1890);  Katzinski  Cupp,  9  Ind.  App.  244,  36  N.  E. 
V.  Grand  Trunk,  etc.  Ry.  Co.,  141  445.  The  Iowa  rule  that  a  company 
Mich.  75,  104  N.  W.  409  (1905).  need  not  fence  its  station  grounds, 
A  railway  company  is  not  required  was  held  not  to  apply  to  a  switch 
to  fence  its  track  at  a  spur  switch  which  was  not  on  the  station 
uped  for  loading  cars,  when  to  do  so  grounds,  and  500  feet  from  the  sta- 
would  interfere  with  the  use  of  the  tion  (Comstock  v.  Des  Moines  R.  Co., 
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endanger  the  safety  of  employees  "^  or  seriously  inter- 
fere with  the  performance  of  its  duties  to  the  public,"* 
The  only  exception  allowed  in  New  York  "•  is  at  points 
where  no  fence  is  needed  to  keep  out  cattle,  sheep  or 
hogs.**^  Of  course  no  fence  ought  to  be  built  across  a 
highway ;  ^^^  and  although  a  highway  has  been  practically 
abandoned  for  two  years,  yet,  if  it  has  not  been  legally 
surrendered  by  the  proper  authorities  a  railroad  com- 
pany is  not  bound  to  put  a  fence  across  it.^®^    But,  under 

32  la.  376) ;  nor  is  a  switch  within  the   company's   duty  to  the  public. 

the  rule  in  Missouri   (Morris  v.  St.  The  fact  that  a  company  owns  land, 

Louis,  etc.  R.  Co.,  58  Mo.  78) ;  nor  and  is  using  it  as  a  place  to  deposit 

in  Texas    (Houston,  etc   R.   Co.  v.  wood,  does  not  exempt  it  from  its 

Simpson,  2  Tex.  App.  Cas.,  §  670);  duty  to  fence   ( Belief ontaine  R.  Co. 

but  it  has  been  held  to  be,  under  v    Reed,  33  Ind.  476). 

special     circumstances,     in    Indiana  ^^See    cases    cited    in    note    180, 

(Evansville,  etc.  R.  Co.  v.  Willis,  93  infra, 

Ind.  607 ) ;  and  so  has  a  spur  track  "•  Bradley  v.  Buffalo,  etc  R.  CJo., 

(Lake  Erie,  etc  R.  Co.  v.  Kneadle,  34  N.  Y.  427.    The  fact  that  a  rail- 

94  Id.  454).  road  crossing  is  at  or  near  a  depot, 

^"Lake     Erie,     etc     R.     Co.     v.  and  that  to  construct  a  cattle-guard 

Kneadle,    04    Ind.    454;    Evansville,  there    would     cause     inconvenience, 

etc.  R.   Co.   V.   Willis,   03  Id.  507 ;  will  not  excuse  from  complying  with ' 

Jennings  v.  St.  Joseph,  etc.  R.  Co.,  the  positive  requirement  of  the  stat- 

37  Mo.  App.  651).    Burden  of  proof  ute   (Tracy  v.  Troy,  etc  R.  Co.,  38 

on  this  point  is  on  defendant  (Cox  N.  Y.  433;  Lackin  v.  Delaware,  etc 

r.  Atchison,  etc.  R.  Co.,  128  Mo.  362,  Canal  Co.,  22  Hun,  300).     The  lia- 

31  S.  W.  3;   Redmond  v.  Missouri,  bility    for    damages    remains,    even 

etc  Ry.  Co.,  77  S.  W.  768   (1903);  where   the   court   could   not   require 

Corcoran  v.  Wabash,  etc.  Ry.  Co.,  138  specific  performance  of  the  require- 

Mo.    App.     408,     122     S.     W.     743  ment  to  fence  (Kelver  v.  N.  Y.  Cen- 

( 1909) ;    Baltimore,  etc  Ry.  Co.  v.  tral  R.  Co.,  126  N.  Y.  365,  27  N.  E. 

Dickey,  87  N.  E.   [Ind.  App.]    1047  553).     But   see   Dolan   v.   Newburg, 

(1909).  etc.  Ry.  Co.,  120  N.  Y.  571,  24  N.  E. 

"■Mere  inconvenience  to  the  com-  824   (1890). 

pany     is     not     a    sufficient    excuse  '"This  exception  in  the  statute  is 

(Houston,  etc  R.  Co.  v.  Simpson,  2  to   be    implied   even   where   not   ex- 

Tex.   App.    Cas.,   §   670).     See   this  pressed    (Lafayette,   etc.    R.    Co.    v. 

question  discussed  at  length  in  Fort  Shriner,   6   Ind.    141;    Jefferson vi lie, 

Wayne,  etc   R.   Co.  v.   Herbold,   99  etc.   R.   Co.   v.   Huber,   42   Id.    173: 

Tnd.  91,  where  the  company  placed  a  Louisville,  etc.  R.  Co.  v.  Hurst,  98 

cattle-guard  sixty  feet  from  a  high-  Id.  330;   Soward  v.  Chicago,  etc.  R. 

way,  and  was  held  liable  because  it  Co.,  .30  la.  551). 

failod  to  show  that  to  have  placed  it  *"  Indiana  Central  R.  Co.  v.  Gapen, 

noarer   to   the    crossin??   would    have  10  Tnd.  292. 
interfered   with    the   performance   of 
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n  statute  requiring  railroads  to  be  **  securely  fenced," 
they  must  be  fenced  where  they  run  beside  highways  "' 
and  canals ;  ^"  and  gates  must  be  kept  at  private  cross- 
ings.^'" A  railroad  company  is  not  required,  by  a  statute 
requiring  it  to  fence  against  adjoining  owners,  to  fence 
one  part  of  its  own  land  from  another  part  thereof,  even 
for  the  benefit  of  a  person  who  is  licensed  by  it,  for  a 
valuable  consideration,  to  use  either  part  of  its  land/" 
In  Iowa,  there  being  no  statutory  requirement  of  cattle- 
guards  at  private  crossings,  a  railroad  company  is  not 
bound  to  put  them  there ;  and  a  provision  requiring  cattle- 
guards  at  **  road-crossings  *'  does  not  extend  to  farm 
crossings  or  other  private  ways."'  A  railroad  company  is 
not  necessarily  excused  from  fencing  on  an  embank- 
ment ;  "*  nor  on  a  bluff,  or  as  near  thereto  as  is  practica- 
ble ;  "•*  and  even  where,  as  in  Wisconsin,  it  is  expressly 
declared  by  statute  that  no  fence  is  required  where  an 
"  embankment/'  or  **  other  sufficient  protection/'  ren- 

^Indianapolis,    etc.    R.     Oo.    t.  post,     A  railroad  company  omitted 

Guard,  24  Ind.  222 ;   Andre  v.  Chi-  to  fence  the  line  of  its  road  in  front 

cago,  etc.  R.  Co.,  30  la.  107.     And  of  a  culvert  under  the  roadbed,  and 

this  is  the  general  rule  along  high-  did  not  construct  any  barrier  to  pre- 

ways  (Maher  v.  Winona,  etc.  R.  Oo.,  vent   cattle   from  entering  the  cul- 

31  Minn.  401;  Missouri  Pac  R.  Go.  vert.     The  water  waa  usually  deep 

V.  Eckel,  49  Kans.  794,  31  Pac.  693;  enough   to   prevent   the   passage  of 

Emmerson  v.  St.  Louis,  etc.  R.  Co.,  cattle,  but  on  a  day  when  the  water 

35  Mo.  App.  621).  waa  low,  a  cow  passed  through  the 

"*  White    Water,    etc.    R.    Co.    v.  culvert,  over  land  on  the  other  side 

Quick,  30  Ind.  384,  in  which  it  was  of  it,  and  then  entered  the  railroad 

held  that  the  company  muat  fence  at   a   place    which    waa    defectively 

against  the   tow-paths  of  an  abaii-  fenced.      Held,    that    the    company 

doned  canal.    See  s.  c,  31  Ind.  127.  was  liable    (Keliher  v.  Connecticut, 

"•Pittsburgh,  etc.  R.  Co.  v.  Cun-  etc.  R.  Co.,  107  Maaa.  411). 
nington,  39  Ohio  St.  327;  Indianapo-       ""Toledo,  etc  R.  Co.  v.  Sweeney, 

lis,  etc.  R.  Co.  V.  Thomas,  84  Ind.  41  HI.  226. 

194;  Baltimore,  etc.  R.  Co.  v.  Krei-       "•Where  there  was  no  fence  at  all, 

ger,  90  Id.  380.     See  §  417a,  ante,  though  a  fence  was  practicable,  ex- 

"•  Marfell  v.  South  Wales  R.  Co.,  8  cept  at  a  place  where  there  was  a 

C.  B.  N.  S.  525;   Roberts  v.  Great  rocky  bluff,  finding  for  plaintiff  was 

Western  R.  Co.,  4  Id.  506.  upheld    (Louisville,    etc.    R.    Oo.  ▼. 

"^Bartlett  v.  Dubuque,  etc.  R.  Co.,  Zink,  85  Ind.  219). 
20  la.  188.     But  see  note  11,  §;  455, 
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ders  a  fence  unnecessary,  the  company  must  take  the  risk 
of  such  embankment  not  proving  to  be  a  sufficient  pro- 
tection.*'®  In  Maine,  the  statute  clearly  does  not  require^ 
railroads  to  be  fenced  where  they  run  through  uninclosed 
and  unimproved  lands.^®®'  The  fact  that  an  adjoining 
land-owner  has  put  up  a  fence  does  not  relieve  the  com- 
pany from  its  statutory  duty.  It  must  bear  all  risks  of 
that  fence.^**^  But  it  is  not  obliged  to  build  another  fence,. 
so  long  as  that  stands  and  is  sufficients 
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§  435.  Fences  and  cattle-gnards  in  towns.  —  Under  the 
general  language  of  the  New  York  fence  law,  and  most  of 
the  other  statutes  already  cited,  there  is  no  general  ex- 
ception, either  expressed  or  impUed,  by  which  railroada 
are  excused  from  being  fenced  in  villages,  towns,  **  or 
even  cities. '  *  "*    In  many  places  such  obstructions  would 

"•  Under    the    Wisconsin    statute,  San  Antonio,  etc.  R.  Co.  v.  Peterson,, 

which  requires  no  fence  where  the  8  Tex.  App.  367,  27  S.  W.  969.     A 

proximity   of   ponds,   hills,  embank-  statutory    requirement    to    maintain 

mente,  etc.,  renders  a  fence  unneces-  fences  "on  each  side  of  such  roads," 

sary,  the  fact  that  cattle  have,  in  a  means  'the  margin  or  border  of  the 

given   instance,  surmounted  an  em-  entire  right  of  way  (Gould  v.  Great 

bankment  and  got  upon  the  track.  Northern  R.   Co.,   63   Minn.   37,   65 

is  conclusive  that  such  embankment  N.  W.  125). 

was  not  a  sufficient  protection  (Veer-       ^  Where  an  adjacent  owner  con- 

husen   v.    Chicago,   etc.    K.    Co.,   53  structs   a   sufficient  fence,   inclosing' 

Wis.  689).    Compare  Hillard  v.  Chi-  his  own  land  in  such  a  manner  that 

cago,  etc  R.  Co.,  37  Iowa,  442 ;  Shell-  it  may  inclose  the  railroad  also,  the 

abarger  v.  Chicago,  etc.  R.  Co.,  66  mere  fact  that  no  compensation  waa 

Id.  18.  paid  for  the  right  of  way  through 

''^  The  Maine  statute  ( R.  S.  1883,  such  land  does  not  prevent  the  com* 
eh.  51,  §  36)  only  requires  fences  pany  from  joining  its  fence  to  his; 
where  the  railroad  passes  through  and  if  the  railroad  is  properly  in- 
inclosed  or  improved  lands  or  wood-  closed  by  such  joining  of  fences,  no 
lots  belonging  to  a  farm.  See  Per-  additional  fence  need  there  be  built^ 
kins  v.  Eastern  R.  Co.,  29  Me.  SOT.  by  the  company  (Haxton  v.  Pitts- 
Compare,  under  Indiana  statute,  burgh,  etc.  R.  Co.,  26  Ohio  St.  214). 
Louisville,  etc.  R.  Co,  v.  Hart,  2  "•Tracy  v.  Troy,  etc.  R.  Co.,  38 
Ind-  App.  130,  28  N.  E.  218;  Jeffer-  N.  Y.  433;  Brace  v.  N.  Y.  Central  R. 
Bonville,  etc.  R.  Co.  v.  Dunlap,  112  Co.,  27  Id.  269;  overruling  Bowman 
Ind.  93,  13  N.  E.  403.  v.  Troy,  etc.  R.  Co.,  37  Barb.  516; 

"■  Norfolk,    etc.    R.    Co.    v.    Mc-  and  Parker  v.  Rensselaer,  etc.  R.  Co., 

Gavock,  90  Va.  507,  18  S.  E.  909;  16  Barb.  315.    See  Crawford  v.  N.  Y. 
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be  intolerable  nuisances ;  and  at  such  points  an  exception 
will  be  implied.  Thus  fences  cannot,  merely  under  the 
authority  of  these  statutes,  be  placed  across  a  city  street, 
nor  cattle-guards  at  the  corners  of  a  street  in  actual  use 
for  constant  travel."*  But,  if  no  public  inconvenience 
will  ensue,  fences  must  be  maintained,  in  accordance  with 
the  statute,  even  within  the  corporate  limits  of  a  city. 
And  cattle-guards  must  be  maintained  at  the  crossings  of 
village  streets,  where  they  can  be  placed  upon  land  be- 
longing to  the  company,"'*  though  not  where  a  railroad 
running  along  a  street  is  crossed  by  another  street,  and 
the  passage  of  either  street  would  be  necessarily  impeded 
by  cattle-guards."*  A  city  ordinance,  prohibiting  ani- 
mals from  running  at  large  within  the  city  limits,  does 
not  relieve  a  railroad  company  from  its  statutory  obliga- 
tion to  maintain  fences  and  cattle-guards."^  In  some 
States,  such  as  Indiana,  Illinois  and  Missouri,  under  stat- 
utes differently  framed,  the  general  presumption  is  that 
railroads  are  not  required  to  be  fenced  in  cities  and  vil- 
lages."®    In  other  States,  the  fencing  statutes  expressly 

Central  R.  Co.,  18  Hun,  108.  In  etc.  Ry.  Co.  v.  Sevcek,  72  Neb.  7»3, 
Ohio,  the  statute  requires  the  main-  101  N.  W.  981,  110  N.  W.  639  (1904). 
tenance  of  fences  in  cities  and  vil-  "•  Brace  v.  N.  Y.  Central  R.  Co.,  27 
lages  where  they  will  not  obstruct  N.  Y.  269;  Crawford  v.  N.  Y.  Cen- 
Btreets,  highways,  or  other  public  tral,  etc.  R.  Co.,  18  Hun,  108;  Cole- 
grounds  (Cleveland,  etc.  R.  Co.  v.  roan  v.  Flint,  etc.  R.  Co.,  64  Mich. 
McConnell,  26  Ohio  St.  57).  100,  31  N.  W.  47. 

"* Illinois  Central  R.  Co.  v.  Good-  "•See  Brace  v.  N.  Y.  Central  R. 

win,  30  111.  117;  Illinois  Central  R.  Co.,  27  N.  Y.  269,  277;  Halloran  v. 

Co.  V.  Phelps.  29  Id.  447;  Vanderkar  Harlem  R.  Co.,  2  E.  D.  Smith,  26T; 

V.  Rensselaer,  etc.  Co.,  13  Barb.  390;  Perkins  v.   Eastern  R.   Co.,  29  Me. 

Halloran  v.  Harlem  R.  Co.,  2  E.  D.  307. 

Smith,  2.57.  as  limited  in  Brace  v.  *"  Crawford  v.  N.  Y.  Central  R. 
N.  Y.  Central  R.  Co.,  27  N.  Y.  269;  Co.,  18  Hun,  108.  See  §  433,  ante. 
Cibson  V.  Iowa,  etc.  Ry.  Co.,  136  la.  *••  Generally  speaking,  railroads  are 
415,  113  N.  W.  927  (1907);  Lee  v.  not  required  to  fence  in  cities  and 
Brooklyn,  etc.  Ry.  Co.,  97  N.  Y.  towns  of  Indiana  ( Jefferson ville.  etc. 
App.  Ill,  89  N.  Y.  Supp.  652.  See  R.  Co.  v.  Adams,  43  Ind.  402;  In- 
Stout  V.  St.  Louis,  etc.  Ry.  Co.,  142  dianapolis,  etc.  R.  Co.  v.  Harter,  38 
Mo.  App.  1,  125  S.  W.  230  (1910);  Id.  5.57);  Illinois,  Missouri  (Cousins 
Bernardi  v.  Xorthern  Pac.  Ry.  Co.,  v.  Hannibal,  etc.  R.  Co.,  66  Mo. 
108  Pac.  (Ida.)  542  (1910) ;  Chicago,  572) ;  Minnesota  (Rippe  v.  Chicago^ 
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exclude  cities  and  villages  from  their  operation.^^*  But 
it  is  a  universal  rule  that,  unless  plainly  excepted  by  the 
statute,  fences  must  be  maintained  in  city  limits,  wherever 
it  is  not  improper  to  do  so,^°®  and  especially  where  the 
railroad  does  not  cross  any  streets  actually  opened  for 
use.*" 

§  436.  Injury  must  be  owing  to  defect  in  fence.  —  A 
railroad  company  is  generally  liable,  under  the  statute  of 
fences,  only  for  animals  entering  upon  the  line  at  a  place 
which  the  company  is  bound  to  fence.^®*     The  fact  that 

etc  R.  Co.,  42  Minn.  34,  43  N.  W.  Toledo,  etc  R.  Co.  v.  Cupp,  9  Ind. 

652) ;     and    Tennessee     (Hughes    v.  App.  244,  36  N.  E.  445;  8.  p.,  Texas, 

XashviHe,  etc  R.  Co.,  94  Tenn.  450,  etc  R.  Co.  v.  Mitchell,  2  Tex.  App. 

29S.  W-723).  Cas.,    §§   373,   374.     But   if   streets 

'''As   in    Nebraska,    (Comp.    Stat,  have   been   laid   out   and   dedicated, 

1895,  §  4012;  see  Union  Pac  R.  Co.  they  have  become  public  highways, 

V.  Knowlton,  43  Neb.  751,  62  N.  W.  whether  used  as  such  or  not,  and  the 

203).  company    is   not    required    to   fence 

'^  A  fence  must  be  kept  in  a  city,  them    (Meyer  v.  North  Mo.  R.  Co., 

wherever  it  is  not  necessarily  im-  35  Mo.  352;  Gerren  v.  Hannibal,  etc 
proper  to  do  so   ( Jeffersonville,  etc*  Co.,  60  Id.  405).     In  Illinois,  when 

R.  Co.  y.   Parkhurst,   34   Ind.   501 ;  an  animal  is  killed  near  a  village  by 

Iba  v.  Hannibal,  etc.  R.  Co.,  45  Mo.  a  train,  the  presumption  is  that  the 

469).    The  fact  that  the  place  where  houses  compose  the   village,   and  if 

the  accident  occurred  was  within  a  the  town  extends  beyond  the  houses, 

city  is  not  sufficient  to  excuse  the  the  company  must  prove  it   (Ewing 

oompany,   if  it  might  legally   fence  v.  Chicago,  etc.  R.  Co.,  72  111.  25). 

there   (Toledo,  etc.  R.  Co.  v.  Owen,  ""Great  Western  R.  Co.  v.  Morth- 

43   Ind.   405;    Jeffersonville,  etc.   R.  land,  30  111.  461;  Perkins  v.  Eastern 

Co.  V.  Parkhurst,  34  Id.  501 ;  Toledo,  R.  Co.,  29  Me.  307 ;  Cecil  v.  Pacific 

etc.   R.   Co.  V.   Howell,   38  Id.   447;  R.    Co.,    47    Mo.    246;    Niemann    v. 

Wabash,  etc  R.  Co.  v.  Forshee,  77  Michigan  Cent.  R.  Co.,  80  Mich.  197, 

Id.  158).  44  N.  W.  1049;  St.  Louis,  etc.  R.  Co. 

»«Ells  V.   Pacific  R.   Co.,   48  Mo.  v.  Stapp,  53  111.  App.  600;   Illinois 

231.     "Where  the  corporation  lines  Cent.  R.  Co.  v.  Finney,  42  111.  App. 

embrace    portions    of    the    adjacent  390;  Roberts  v.  Quincy,  etc.  R.  Co., 

country  not  actually  laid  out  as  a  49  Mo.  App.   164;   Leyden  v.  N.  Y. 

town,  or  so  laid  out  that  no  streets  Central  R.  Co.,  55  Hun,  114,  8  N.  Y. 

cross  the  railroad,  the  reason  for  the  Supp.    187;    Texas,    etc    R.    C\).    v. 

exception   does   not   apply,   and   the  Glenn,  8  Tex.  Civ.  App.  301,  30  S.  W. 

obligation  to  fence  is  as  imperative  845.     The  complaint  must  aver  that 

ns   outside   the   corporation   limits."  the  cattle  entered  at  a  place  which 

(Id.);    s.  P.,  Vanderworker  v.  Mis-  was  not  fenced   (Toledo,  etc.  R.  Co. 

souri  Pac  R.  Co.,  51  Mo.  App.  166;  v.    Darst,    51    111.    365,    52    Id.    89; 
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the  fences  are  defective  where  the  injury  occurred  is  im- 
material,  if  the  animal  injured  entered  at  another  place, 
where  the  fence  was  suflBicxent,^***  and  such  a  case  is  gov- 
erned by  the  common  law.*°*  The  burden  of  proof  upon 
this  point  rests  upon  the  plaintiff.^®'  But  it  is  suJBScient, 
for  this  purpose,  to  prove  that  the  cattle  were  injured  at 


Wood  v.  Kansas  City,  etc  R.  Ckx,  the  place  where  the  animals  entered 
39  Mo.  App.  63;  Jeffersonville,  etc.  upon  the  track,  and  not  that  where 
R.  Oo.  v.  Avery,  31  Ind.  277;  see  they  were  killed,  that  is  material 
Indianapolis,  etc.  R.  Co.  v.  Caudle,  (Indiana,  etc.  R.  Co.  v.  Quick,  109 
60  Ind.  112).  But  where  a  company  Ind.  296;  s.  p.,  Cincinnati,  etc  R. 
neglects  to  fence  outside  the  corpo-  Co.  v.  Parker,  109  Id.  235;  Gal- 
rate  limits  of  a  village,  it  is  re-  lagher  v.  New  England  R.  Co.,  57 
sponsible  for  an  accident  caused  by  Conn.  442,  18  Atl.  786;  Foster  v.  St 
the  presence  of  cattle  on  the  track  Louis,  etc.  R.  Co.,  90  Mo.  116,  2  S.  W. 
outside  of  such  limits,  although  138).  In  McCandless  v.  Chicago, 
they  first  went  upon  the  track  in-  etc.  R.  Co.,  45  Wis.  365,  company 
side  the  village  (Atchison,  etc.  R.  held  not  liable  where  plaintiff  left 
Co.  V.  Elder,  149  111.  173,  36  N.  E.  cow  uncared  for  on  the  street,  and  in 
565).  "The  point  at  which  the  ani-  order  to  reach  water  to  drink,  she 
mal  enters  on  the  right  of  way  de-  had  to  cross  a  railroad.  A  similar 
termines  the  liability  or  non-liabil-  case  was  that  of  Lawrence  v.  Mil- 
ity  of  the  railroad  *  *  *  In  the  waukee,  etc  R.  Co.,  42  Id.  322;  and 
absence  of  evidence  to  the  contrary,  see  Curry  v.  Chicago,  etc  R.  Co.,  43 
the  law  presumes  it  came  upon  the  Id.  665. 

road  where  it  was  killed"   (Accord  ***Rockford,  etc  R.  Co.  v.  Connell, 

y.  St.  Louis,  etc.  Ry.  Co.,  113  Mo.  67    111.    216    [road    not    open    six 

App.  84,  87  S.  W.  537  (1906) ;  Kirk-  months] ;  see  Chicago,  etc  R.  Co.  v. 

Patrick  v.  Illinois,  etc.  Ry.  Co.,  96  Barrie,  55  111.  226,  and  cases  in  pre- 

S.    W.    (Mo.    App.)     1036     (1906);  vious  notes. 

Corcoran  v.  Wabash  Ry.  Co.,  138  Mo.  **  The  burden  rests  upon  the  plain- 
App.  408,  122  S.  W.  743  (190<9).  tiff  to  show  that  the  injury  was  done 
"•  Great  Western  R.  Co.  v.  Morth-  at  a  point  where  the  company  is  re- 
land,  30  111.  451;  Galena,  etc.  R.  Co.  quired  to  fence  its  tracks  (Kyser  t. 
v.  Griffin,  31  Id.  303;  St.  Louis,  etc.  Kansas  C^ty,  etc.  R.  Co.,  56  la.  207, 
R.  Co.  V.  Linder,  39  Id.  433;  Bennett  0  N.  W.  133;  Comstock  v.  Dcs 
v.  Chicago,  etc.  R.  Co.,  19  Wis.  145  Moines,  etc.  R.  Co,,  32  la.  376;  Mor- 
[depot  grounds] ;  Missouri,  etc.  R.  rison  v.  New  Haven  R.  Co.,  32  Barb. 
Co.  V.  Leggett,  27  Kans.  323 ;  Brooks  568 ;  Lawrence  v.  Milwaukee,  etc 
▼.  N.  Y.  &  Erie  R.  Co.,  13  Barb.  R.  Co.,  42  Wis.  322;  Wabash,  etc 
594.  If  the  animal  got  on  the  track  R.  Co.  v.  BTX)wn,  2  Bradwell,  516; 
at  a  highway  crossing,  a  defect  in  Wilson  v.  Wabash,  etc  R.  Co.,  18 
the  fence  is  immaterial  (Logansport,  Mo.  App.  258;  Louisville,  etc  R.  Ca 
etc  R.  Co.  V.  Caldwell,  38  111.  280).  v.  Thomas,  106  Ind.  10;  Louisville,. 
It  is  the  condition  of  the  road  at*  etc.  R.  Co.  v.  Spain,  61  Id.  460). 
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a  point  where  the  road  was  not  properly  f  enced,*®'  so  long 
as  it  does  not  appear  that  they  did  not  enter  there.  A 
railroad  company  is  liable  for  injuries  to  cattle  occurring 
at  a  place  where  the  road  need  not  be  fenced,  if  they  en- 
tered at  another  point  through  a  breach  in  a  fence  which 
the  company  was  bound  to  maintain ;  ^®^  and  so  it  is  if 
cattle,  having  entered  upon  the  road  at  a  place  where  no 
fence  was  required,  pass  off  again,  and  re-enter  the  road 
at  a  place  where  a  fence  was  required  but  did  not  exist.^^* 

§  437.  Effect  of  adjoining  owner's  agreement. — 
AVhere  a  railroad  company  has  a  valid  contract  with  the 
owner  of  adjoining  land,  by  which  the  latter  agrees  to 
erect  and  maintain  the  fence  required  by  law,^°®  or  agrees 


It  is  presumed  that  an  animal  held  to  be  liable    (Atchison,  etc.  R. 

entered  upon  the  track  at  the  place  Co.  v.  Cash,  27  Kans.  587).    To  pre- 

where  it  was  injured,  if  the  track  cisely  the  same  effect,  Jeffersonville, 

ought  to  have  been  fenced  there  and  etc.   R.   Co.  v.   Lyon,   72   Ind.   107; 

was  not  (Walther  v.  Pacific  R.  C^.,  s.  p.,  on  a  very  artificial  claim  that 

55  Mo.  271 ;  Fickle  v.  St.  Louis,  etc.  the    horse    had    been    "  abandoned " 

R.   Co.,  54  Id.  219;  overruling  Cecil  (Toledo,  etc.    R.   Co.  v.   Jackson,   5 

V.    Pacific  R.   Co.,   47   Id.   246,   and  Ind.  App.  547,  32  N.  E.  793 ) . 
other  cases.)    This  rule  is  still  main-       "*Talmage  v.   Rensselaer,  etc.  R. 

tained  in  Missouri  (Duke  v.  Kansas  Co.,  13  Barb.  493;  Terre  Haute,  etc. 

City,  etc.  R.  Co.,  39  Mo.  App.  105).  R.  Co.  v.  Smith,  16  Ind.  102;  Indian- 

On  the  other  hand,  no  presumption  apolis,  etc.  R.  Co.  v.  Petty,  25  Id. 

of  negligence  arises  from  the  mere  41^.     This  is  the  rule  in  Ohio,  even 

fact  that  horses  were  killed  on  a  rail-  though  the  insufficiency  of  the  fence 

way  track  where  there  was  a  lawful  was  caused  by  casualty  and  without 

fence    (Warren   v.    Chicago,  etc.   R.  negligence  on  the  land-owner's  part 

Co.,  59  Mo.  App.  367).  (Pittsburgh,  etc.  R.  Co.  v.  Smith,  26 

•"Toledo,  etc.  R.  Co.  v.  Howell,  38  Ohio  St.  124;  Cincinnati,  etc.  R.  Co. 

Ind.    447;    Wabash,   etc.    R.    Co.    v.  v.  Waterson,   4   Id.   424).     But  the 

Forshee,  77  Id.  158;  Wabash,  etc.  R.  obligation  to  maintain  the  fence  rests 

Co.  V.  Tretts,  96  Id.  45(K  primarily    upon    the    company,    and 

"*  Plaint ifTs  mare  broke  loose  from  until  the  company  has  either  built 

him,  entered  upon  the  railroad  track  the  fences  or  paid  the  land-owner  for 

in  a  city,  at  a  place  where  the  com-  doing  it,  and  he  has  had  sufficient 

pany   was  not  bound  to  fence,   ran  time  to  do  it,  its  liability  continues 

along  the  track  about  a  mile,  then  (Quimby  v.  Vermont  Central  R.  Co., 

wholly  left  the  company's  premises,  23  Vt.  387).    The  burden  of  proof  is 

again  went  upon  the  track,  where  it  not  upon  the  plaintifT  to  prove  that 

ought  to  have  been  fenced,  and  was  there  was  no  contract  that  the  owner 

struck  and  killed.    The  company  was  of  the  ground  should  build  the  fence 
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that  there  shall  be  no  fence,*^®  this  agreement  has  gen- 
erally been  held  a  good  defence  for  that  company  against 
any  claim  of  such  land-owner,  or  of  a  grantee,'"  or  ten- 
ant '"  of  such  land  under  him,  founded  upon  the  statute."* 
And  even  if  a  fence,  erected  under  such  an  agreement,  is 
destroyed  by  the  fault  of  the  railroad  company,  this  does 
not  revive  its  statutory  liability  to  such  an  adjoining  occu- 
pant. His  remedy  is  by  an  action  for  the  value  of  the 
fence  thus  destroyed.  He  is  not  at  liberty  to  leave  the 
fence  out  of  repair,  and  then  to  hold  the  company  respon- 
sible for  all  the  damage  that  may  ensue.*^*     But  under 

(Great  Western  R.  Co.  v.  Bacon,  30  McCJool   v.   Galena,  etc   R.   Co.,  17 

III.  347).    In  Bond  v.  Evansville,  etc.  la.  461.     But  a  mere  verbal  waher 

Ry.  Co.,  100  Ind.  301,  23  Am.  &  Eng.  of  the  duty  to  fence  does  not  bmd 

R.  Cases,  100,  speaking  of  an  agree-  the  grantee  (St.  Louis,  etc.  R.  Co.  v. 

ment  of  the  land-owner  to  build  and  Todd,   36  111.  40&).     But  it  is  not 

maintain  the  fence,  the  court  said,  binding  on  the  tenant  without  actual 

**  the  road  will  be  regarded  as  fenoed  or   constructive   notice    (Thomas  v. 

as  to  him,  and  that  if  he  fails  to  Hannibal,  etc  Ry.  Co.,  82  Mo.  538; 

build  and  maintain  such  fences,  and  Correy   v.   Great   Western,   etc.  Ry. 

his  animals  pass  to  the  track  and  Co.,  7  Q.  B.  D.  322,  45  J.  P.  712). 

are  killed,   he   cannot  recover  from  "Tombs  v.  Rochester,  etc.  R.  Co., 

the  company  on  the  ground  that  he  18  Barb.  683;   Duffy  v.   Harlem  R. 

has  not  fenced  the  track  as  required  Co.,  2  Hilt.  496;  Cincinnati,  etc  R. 

by    statute"    (Lynch    v.    Baltimore,  Co.   v.   Waterson,   4   Ohio  St   424; 

etc.  Ry.  Co.,  240  111.  667,  88  N.  E.  Indianapolis,  etc.  R.  Co.  v.  Petty,  25 

1034  (1000).  Ind.  413;    St.  Louis,  etc  R.  Co»,  y, 

"•Macon,  etc   R.  Co.  v.  Vaughn,  Washburn,  97  111.  253. 

48  Ga.  464,  followed  in  Woolfolk  v.  ""Doubt  is  thrown  upon  all  the 

Maoon,  etc.  R.  Co.,  56  Id.  457;  Tower  New  York  decisions  by  the  observa- 

V.   Providence,  etc.  R.   Co.,  2  R.  I.  tions  of  Peckham,  J.,  in  a  later  case 

404.     And  see  Whittier  v.  (Chicago,  in  the  Court  of  Appeals,  in  which 

etc.  R.  Co.,  24  Minn.  394,  where  it  he  strongly  intimates  that  railroad 

was  held  that  fences  had  been  dis-  companies   cannot  thus  evade  their 

pensed  with  by  acquiescence.    Never-  liabilities,  but  must  repair  the  fences, 

sorry  v.   Duluth,   etc.   Ry.   Co.,    115  and  content  themselves  with  recov- 

Mich.    146,   73   N.   W.    125    (1897);  ing  the  expenses  from  the  land-owner 

Enright  v.   San   Francisco,  etc   Ry.  (Shepard  v.  Buffalo,  etc  R.  Co.,  35 

Co.,  33  Cal.  230;   San  Antonio,  etc  N.   Y.   641).     But  the   rule   is  too 

Ry.    Co.   V.    Adams,   45    S.    W.    844  well   settled   in  other   States  to  he 

(1898).  affected  by  this  opinion. 

*"  Terry  v.  N.  Y.  Central  R.  Co.,  22  "  See  Terry  v.  N.  Y.   Central  R 

Barb.  574 ;  Easter  v.  Little  Miami  R.  Co.,  22  Barb.  574,  which  did  not  per- 

Co.,  14  Ohio  St.  48;  see  Stearns  v.  haps  decide  this  precise  point. 
Old    Colony   R.    Co.,    1    Allen,   493; 
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most  statutes  no  agreement  or  act  of  a  land-owner  in  re- 
lation to  fences  is  a  defence  to  an  action  brought  by  a 
third  person,  not  claiming  under  such  land-owner.^^'  Nor 
is  any  such  agreement  a  defence  to  any  other  company 
than  the  one  with  which  it  was  made,  or  to  which  it  has 
been  transferred.^^* 

§  438.  Employment  of  adjacent  owner  to  build  fence. 

—  A  railroad  company  does  not  escape  responsibility  to 
an  adjoining  land-owner,  under  the  statute,  by  merely  em- 
ploying  him  to  build  the  f ence.*^^  The  entire  duty  of  the 
maintenance  must  be  cast  upon  him  by  the  contract,  in 
order  to  have  the  eflfect  of  relieving  the  company  from 
liability  to  him,  except  indeed  so  far  as  the  injury  of 
which  he  complains  is  the  immediate  result  of  his  own 
failure  to  comply  with  the  terms  of  his  contract.  Thus 
if,  being  employed  to  construct  a  fence,  the  land-owner 
left  a  gap  in  it,  through  which  his  cattle  walked  upon  the 
track,  he  should  not  be  allowed  to  recover  for  their  loss ; 
but  if  he  made  the  fence  so  badly  that  it  fell  down  the 
next  day,  the  company  should  be  held  responsible  for  its 
non-repair  within  a  reasonable  time,  just  as  in  case  of  a 
breach  in  the  fence  from  any  other  cause.  Still  less  is  it 
any  defence  that  the  fence  which  proved  insecure  was  one 
erected  by  the  plaintiff  voluntarily,  without  any  con- 

"•Corwin  v.  N.  Y.  &  Erie  R.  Co.,  sound  rule,  in  1874  (Baltimore,  etc. 

13  N.  Y.  42;   Jeffersonville,  etc.  R.  R.  Co.  v.  Wood,  47  Ohio  St  431,  24 

Co.  V.  Nichols,  30  Ind.  321;  see  New  N.  E.  1077).    Neversorry  v.  Duluth, 

Albany,  etc.  R.  Co.  v.  Maiden,  12  Id.  etc.  Ry.  Co.,  supra,;  Ricehart  v.  Kan- 

10;  Cincinnati,  etc.  R.  Co.  v.  Ridge,  sas,  etc.  Ry.  Co.,  204  Mo.  289,   102 

54  Id.  39;   Warren  v.  Keokuk,  etc.  S.  W.  918  (1907);  Brown  v.  South- 

R.  Co.,  41  la.  484.    As  to  third  per-  ern  Pac.  Ry.  Co.,  36  Ore.  128,  58  Pac. 

sons,  the  company  cannot  relieve  it-  1104,  78  Am.  St.  Rep.  761,  46  L.  R. 

self  from  its  duty  to  fence  by  coo-  A.  409  (1899). 

tracting    with    the    adjacent    owner  •'•Shepard  v.  Buffalo,  etc.  R.  Co., 

that  he  should  do  it  (Gill  v.  Atlan-  35  N.  Y.  641. 

tic,   etc.   R-   Co.,   27   Ohio   St.   240;  "Illinois  Central  R.  Co.  v.  Swear- 
Pittsburgh,    etc.    R.    Co.    V.    Allen,  ingen,  33  111.  289;  Norris  v.  Andros- 
40   Id.   206).     By   inadvertence  the  coggin  R.  R.  Co.,  39  Me.  273. 
Ohio     Legi8la;ture     abolished     this 
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tract.*^®     In  such  case,  the  most  palpable  defects  are  no 
excuse  to  the  company.' 
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§  439.  Adjacent  owner's  option  to  build  fence.  — In 

Ohio,  Illinois,  Wisconsin  and  Texas  an  adjacent  land- 
owner, in  case  of  the  failure  of  a  railroad  company  to 
build  or  repair  a  proper  fence,  after  the  statutory  notice 
has  been  given,  may  build  or  repair  it  himself,  and  may 
recover  the  value  thereof  from  the  company.****  But  this 
is  optional  with  him ;  and  his  omission  to  do  so  does  not 
relieve  the  company  from  its  statutory  liability.*"  If, 
however,  he  does  so  construct  a  fence  and  recovers  its 
value,  he  cannot  recover  from  the  company  any  damages 
for  injuries  to  his  cattle  arising  from  the  insufficiency  of 
the  fence  which  he  built.  In  Indiana,  persons  owning 
land  separated  by  a  railroad  may  maintain  driveways 
across  the  road,  and  are  required  to  maintain  substantial 
gates,  and  keep  them  locked.  The  railroad  company  is 
not  held  to  the  statutory  liability  for  animals  entering 
upon  the  track  through  such  gates.*" 

§  440.  Compensated  owner  of  land  cannot  recover.— 
In  Massachusetts,  the  owner  of  land  adjoining  a  railroad 
cannot  recover  against  the  railroad  company,  under  the 
statute,  if  either  he,  or  any  person  under  whom  he  claims 
title,  sold  to  the  company  the  land  upon  which  the  track 
is  laid,  prior  to  the  passage  of  the  Act  of  1846 ;  because 
the  person  thus  selling  received,  in  the  price,  compensa- 

"•  Jeffersonville,  etc.  R.  Co.  v.  Sul-  "*  Texas,  etc.  R.  Co.  v.  Young,  60 

livan,  38  Ind.  262.  Tex.   201.     See   dictum  to  the  c<mi- 

**•  Wilson  V.   Ontario,  etc.  R.  Co.,  trary,   Martin   v.   Stewart,   73  Wis. 

12  U.  C.   (Q.  B.)  463.  663,  41  N.  W.  638. 

*»Ohio  R.  S.  (1896),  §  3326;  mi-  "Ind.  R.  S.  (1894),  §§  5320,  5322. 

nois    Stat.,    April    5,    1869;    R.    S.  A  company  is  not  liable,  if  no  n^^Ii- 

(1895),  ch.  114,  pars.  61,  52.    It  be-  genoe  on  its  part  is  shown,  for  ani- 

ing  the  duty  of  the  company  to  build  mals  killed  or  injured  which  entered 

the  fence,  it  ought  to  be  required  to  upon   the   track   at   such    a  private 

pay  for  the  same  as  fast  as  any  con-  crossing,    at    which    was    no    gate, 

siderable  portion  of  the  work  is  com-  oattle-guard,  or  any  obstacle  (Louis- 

pleted    (Toledo,   etc.   R.   Co.   v.   Sie-  ville,  etc.  R.  Co.  v.  Etzler,  119  Ind. 

bems,  63  111.  217).  39,  21  N.  E.  466). 
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tion  for  all  the  disadvantages  of  the  road,  including  the 
dangers  arising  from  want  of  fences."'  And  in  other 
States,  the  award  and  payment  of  compensation  for  the 
maintenance  of  fences  is  a  good  defence  against  persons 
claiming  under  the  person  so  compensated,"*  though  not 
against  any  others.""  The  burden  of  proving  such 
award  and  payment  lies  upon  the  company/ 
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§  441.  Company's  agreement  to  fence.  —  Under  a 
mere  contract  to  fence,  entered  into  by  a  railroad  com- 
pany, it  is  not  liable  for  injuries  suffered  by  cattle,  where 
its  servants  have  not  been  negligent  in  any  other  respect 
than  in  the  mere  omission  to  maintain  the  fence."^  The 
utmost  consequence  of  that  neglect  is  to  give  implied  per- 
mission for  the  entry  of  the  cattle  upon  the  road,  and  to 
make  it  the  duty  of  the  company  to  manage  its  business 
in  such  manner  as  ordinary  care  would  require,  where 
cattle  may  lawfully  wander  up  and  down  the  road. 
Neither  is  the  company  liable  if  the  owner  of  the  cattle 
proximately  contributed  to  the  injury  by  his  fault,"* 
otherwise  than  by  merely  allowing  them  to  stray  upon  the 
track.  In  Pennsylvania  it  is  further  held,  in  effect,  that 
the  measure  of  damages  for  the  breach  of  such  a  contract 
is  the  cost  of  replacing  the  fence,  and  that  such  breach 

# 

"■Stearns  v.  Old  Colony  R.  Co.,  1  statute  (Stoutimore  v.  Chicago,  etc 

Allen,  493.  R.  Co.,  39  Mo.  App.  257). 

"•Terry  v.  N.  Y.  Central  R.  Co.,  *"  Corwin  v.  N.  Y.  &  Erie  R.  Co., 

22   Barb.  674;  Milliman  v.  Oswego,  13  N.   Y.   42;    Lynch  v.   Baltimore, 

etc.  R.  Co.,  10  Id.  87,  per  Brown,  J.,  etc  Ry.  Co.,  240  111.  567,  88  N.  E. 

Marsh  V.  N.  Y.  A  Erie  R.  Co.,   14  1^34  (1909). 

Barb.    364;    conceded   in   Corwin   v.  "•Cincinnati,  etc  R.  Co.  v.  Hoff- 

N.  Y.  A  Erie  R.  Co.,   13  N.  Y.  42,  *>'^^'   ^«    ^^^^   ^t.    643,   22    N.    E. 

49;  Georgia,  etc.  R  Co.  v.  Anderson,  ?J/  K^f^^^:^''  ^  ^'7'  ^^t;  ^^ 

««i^      iioni«j     X     T%    r^  ^^^'  !'*•     Otherwise,  under  the  Ken- 

33  Ga.  110;  Rockford,  etc.  R.  Co.  v.  .     ,       x  x  x     n      .     .„       ^     n   r^ 

,     ^^   '      ,.^       ;       ,  .    „  tucky  statute  (Louisville,  etc.  R.  Co. 

Lynch,  67  111.  149.     A  release  of  all  ^    ^^^^j^^^^  gg   ^^     ^93     j^    g    ^ 

damages  and  claims   thereto  to  all  ^95) 

his  other  lands  by  reason  of  the  con-  m  1^^^^  y    phj]    4   g^ie  R.   Co., 

struction  and  operation  of  a  railway  51  Pa.  St.  240. 

does  not  apply  to  the  double  dam-  "Joliet,  etc  R.   Co.  v.  Jones,  20 

ages  given  by  the  Missouri  fencing  111.  221. 
[Law  of  Neo.    Vol.  I  —  69] 
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« 

gives  no  license  for  the  entry  of  cattle  upon  the  road."* 
But  in  all  other  courts,  the  opposite  doctrine  is  estab- 
lished ;  and  a  railroad  company  is  liable  for  damage  done 
by  the  negligent  management  of  the  trains  or  tracks,  to 
animals  belonging  to  the  other  party  to  the  contract, 
which  stray  upon  the  road,  in  consequence  of  the  failure 
of  the  company  to  keep  such  a  fence  as  it  had  agreed  to 
maintain.**"  We  are  of  opinion  that  this  latter  doctrine 
is  correct.  The  object  of  the  contract  for  a  fence  is 
clearly  to  keep  cattle  off  the  track ;  and  the  railroad  com- 
pany having  undertaken  to  effect  this,  the  person  with 
whom  such  a  contract  is  made  has  a  right  to  presume  that 
the  company  has  performed  its  duty,  and  may  properly 
allow  his  cattle  to  run  at  large  in  any  place  from  which 
they  cannot  stray  upon  the  railroad,  so  long  as  the  fence 
is  maintained.  If,  indeed,  their  owner  has  actual  or  con- 
structive notice  of  a  defect  in  the  fence,  he  ought  to  use 
ordinary  care  to  prevent  the  cattle  from  passing  through 
it,  and  should  not  recover  for  damage  suffered  by  him 
which  might  have  been  avoided  by  the  use  of  such  care. 
His  remedy  in  such  case  would  be  to  recover  for  the  ex- 
pense  and  trouble  to  which  he  was  put  in  taking  the  neces- 
sary precautions  to  keep  his  cattle  from  straying  upon 
the  road.  An  agreement  between  the  company  and  an 
adjoining  owner,  by  which  the  former  binds  itself  to  erect 
a  part  of  the  fences  and  guards  required  by  statute,  does 
not  waive  the  right  of  the  land-owner  to  the  full  benefit  of 
the  statute ;  ^'^  but  a  covenant  to  erect  *  *  good  and  suffi- 

^  Drake  v.  Philadelphia  &  Erie  R.  stock,    as   would   be   imposed   hj  a 

Co.  51  Pa.  St.  240.  statute  simply  requiring  it  to  fence 

"•Fernow  v.  Dubuque,  etc.  R.  Co.,  (Gulf,  etc.  R.  Co.  v.  Washington,  4 

22  la.  628;  Louisville,  etc.  R.  Co.  v.  U.  S.  App.  121,  1  C.  C.  A.  286,  49 

Sumn«er,  106  Ind.  55,  5  N.  E.  404;  Fed.  347)  ;  Hull  v.  Chicago,  etc.  Ry. 

Chicago,  etc.  R.  Co.  v.  Barnes,   116  Co.,  65  la.   713,  22   N.  W.  940,  20 

Ind.  126,  18  N.  E.  450.     A  contract  Am.  &,  Eng.  R.  Cases,  341    (1885); 

by  a  railroad  company  to  fence  its  Evans  v.  Southern  Ry.  C/O.,  133  Ala. 

track  through  certain  lands  imposes  482,  32  So.  138  (1902). 

upon  it  the  same  duties  and  liabili-  "*  Poler  v.  N".  Y.   Central  R.  Co., 

ties,  with   respect  to  the  killing  of  16  N.  Y.  476;   Shepard  v.   Buffalo, 
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cient  fences  *'  is  performed  by  the  erection  of  such  fences 
as  the  statute  requires.*** 

§  442.  Grants  of  right  of  way.  —  The  mere  grant  of  a 
right  of  way  to  a  railroad  company  does  not  imply  any 
contract,  on  either  side,  to  fence  the  road.**'  Such  a 
grant,  made  by  a  municipal  corporation  in  the  form  of  an 
ordinance  requiring  the  company  to  maintain  fences  and 
gates,  is  not  a  mere  contract,  but  has  also  the  force  of 
positive  law  within  the  municipal  limits.^ 


2S4 


§  443.  Who  may  enforce  contract  to  fence.  —  An 
agreement  by  a  railroad  company  to  maintain  a  fence 
Zs  ^th  the  land,  and  can  be  enforced  against  it  by  any 
subsequent  purchaser.**'  It  is  also  binding  upon  any 
other  person  or  corporation  purchasing  the  railroad  upon 
foreclosure  of  mortgage  or  otherwise.***  In  Uke  manner, 
one  who  derives  title  from  a  land-owner  who  has  agreed 
to  maintain  fences  is  bound  to  maintain  them,  and  cannot 
avail  himself  of  the  fencing  statutes.^ 
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§  444.  Liability  where  one  company  uses  another's 
track.  —  When  by  mere  agreement,  without  actual  lease 
or  change  of  possession,  a  railroad  company  runs  its 
trains  over  a  track  belonging  to  another  company,  and 
such  track  is  not  properly  fenced,  the  authorities  differ 

etc   R.  Co.,  35   Id.  641;   see  White  Ind.   19,  24  N.  E.  756;   Bronson  v. 

▼.  Concord  R.  Co.,  30  N.  H.  188.  Coffin,   108   Maas.    175 ;    Burbank  ▼. 

"■Thompson  v.  Harlem  R.  Co.,  1  Pillsbury,  48  N.  H,  475;  see  Huston 

Thomp.  &  C.  411.  V.   Cincinnati,  etc.   R.   Co.,  21    Ohio 

"■Louisville,  etc.  R.  Co.  v.  Milton,  St  235;   Wooliscroft  v.  Nortoo,   16 

14  B.  Mon.  7&  Wis.  198.    Moras  v.  Boston  &  Maine 

"*  Under  such  an  ordinance  of  a  R.  Co.,  2  Cu»h.  536  is  overruled, 

common    council,    a    company    was  "■Toledo,  etc.   R.  Co.  v.   Burgan,. 

held  liable  for  an  injury  to  a  child,  9  Ind.  App.  604,  37  N.  E    31 ;  Mid- 

whicfa  was  found  to  have  been  caused  land  R  Co.  v.  Fisher,  125  Ind.  19, 

by  the  want  of  suitable  gates  (Hayes  24  N.  £.  756. 

V.  Michigan  Cent.  R  Co.,  Ill  U.  8.  "^ Duffy  v.  Harlem  R  Co.,  2  Hil- 

228) .  ton,  496. 

"■Midland  R   Co.  v.   Fisher,   126 
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as  to  the  liability  incurred  by  the  respective  companies 
under  statutes  which  confine  liability  to  injuries  directly 
inflicted  by  trains.  On  the  one  hand,  it  has  been  held 
that  the  using  company  does  not  incur  the  absolute  statu- 
tory liability,  because  it  is  not  an  **  agent ''  of  the  owning 
company,  nor  in  possession  of  the  road."®  On  the  other 
hand,  it  has  been  held  that  it  is  so  liable,  as  being  for  the 
time  *'  in  possession,"  even  under  a  statute  not  using 
such  words."*  Where  four  companies  had  a  perpetual 
right  to  use  a  track  in  common,  it  was  held  that  each  of 
them  was  liable  under  a  statute  which  said  nothing  about 
*'  lessees  "  or  **  possession."  **®  The  owner  of  the  road 
remains  liable,  wherever  the  user  is  not.  All  trains  per- 
mitted by  the  owner  to  be  run  upon  its  road,  while  it  is  in 
full  possession,  are  to  be  regarded  as  its  trains,  within 
the  meaning  of  the  statute.**^  In  Illinois,  Texas  and  Cali- 
fornia, it  would  seem  that  both  companies  are  subject  to 
the  full  statutory  liability  in  such  cases."* 

§  445.  Liability  of  lessees  of  road.  —  In  New  York,  by 
express  statute,"'  and  in  Vermont,  Wisconsin  and  other 

"*  Edwards  v.  Buffalo,  etc.  R.  Ga,  46  Kans.  617,  26  Pac  50,  45  Am.  ft 

8   N.   Y.   App.   Div.   390,   40   N.   Y.  Eng.  R.  Cases,  485;   Tracy  v.  Troy. 

Supp.    788,    Ward,    J.,    dissenting;  etc  Ry.  Co.,  28  N.  Y.  433,  98  Am. 

8.   P.,  Whitney  v.   Atlantic,   etc.   R.  Dec.  54. 

Co.,  44  Me.  362 ;  Wyman  v.  Penob-  •«■  See  Toledo,  etc  R.  Oo.  v.  Rmn- 

scob,  etc.  R.  Co.,  46  Id.  162;  Parker  bold,   40   HI.    143;    Fontaine  v.  So. 

V.  Rensselaer,  etc  Co.,  16  Barb.  315.  Pacific  R.  Co.,  64  Oal.  645.    Where 

"•  Farley  v.  St.  Louis,  etc  R.  Co.,  the  railroad  is  owned  by  one  com- 

72  Mo.  338;   111.  Ctentral  R.  Co.  v.  pany    and    leased    to   another  with- 

Kanouse,  39  III.  272.  out  special  authority  from  the  State, 

***  Tracy  v.  Troy,  etc   R.   Co.,   38  both    companies    are    liable   to   the 

N.  Y.  433;  B.  P.,  Clement  v.  Canfield,  owner  of  the  stock  (Missouri  Pac  R. 

28  Vt.  632.  Oo.  V.  Dunham  [Tex.]  4  S.  W.  472). 

"**Dolan  V.  Newburgh,  etc  R.  Co.,  ""N.  Y.  Stat.  1864,  ch.  682,  §  2: 
120  N.  Y.  571,  580,  24  N.  E.  824;  embodied  in  the  Railroad  Law  of 
Toledo,  etc.  R.  Co.  v.  Rumbold,  40  1892.  Any  one  operating  a  rail- 
Ill.  143;  Fontaine  v.  So.  Pacific  R.  road  under  a  contract  giving  him 
Co.,  54  Cal.  645 ;  East  St.  Louis,  general  control  for  his  own  profit  is 
etc.  R.  Co.  V.  Gerber,  82  111.  302;  a  lessee  ( Burchfield  v.  Northern  Cen- 
Missouri,   etc   Ry.   Co.  v.  Ricketts,  tral  R.  Co.,  57  Barb.  589). 
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States,"*  by  judicial  construction  of  the  general  fence 
lavuBy  the  lessee  of  a  railroad  is  liable  for  the  want  of 
fences  required  by  these  laws.  The  lessor  remains  lia- 
ble, even  for  injuries  inflicted  by  trains  of  the  lessee,  if 
occurring  through  a  defect  in  fencing  which  existed  when 
the  road  was  leased,  or  if  it  retains  any  control  over  the 
road  or  the  trains ;  or  if  the  statute  authorizing  the  lease 
provided  that  the  lessor  should  not  be  relieved  from  any 
obligation  in  this  respect.  But,  in  the  absence  of  any 
such  circumstances,  it  is  held  in  New  York  that  the  lessor 
is  not  liable  for  the  consequences  of  a  failure  on  the  part 
of  the  lessee  to  maintain  the  requisite  fences,  after  taking 
exclusive  possession  of  the  road  under  a  lease  binding  it 
to  assume  the  duties  of  the  lessor  in  this  respect."*  In 
New  York,  since  ISOO,*****  and  in  Indiana,  the  lessor  and 
lessee  are  both  liable  by  force  of  statute ;  ***  and  the  same 
rule  has  been  established  in  California  by  judicial  con- 
struction.*"** Under  the  Iowa  Act  of  1868,  where  the 
lessor  and  lessee  both  operate  trains  on  the  same  road, 
each  is  liable  only  for  stock  injured  by  its  own  trains,  by 
reason  of  the  road  being  unfenced.***^  Before  that  act 
the  lessee  was  not  liable  for  the  want  of  a  fence.**** 


~  Clement  v.  Canfield,  28  Vt.  632 ;  high  Val.  R.  Co.,  88  Hun,  141,  84 

McCaH  v.  Chamberlain,  13  Wis.  637;  K  Y.  Supp.  525). 

B6e  Wyman  ▼.  Penobscot,  etc.  R.  Co.,  **^  Fort  Wayne,  etc.  R.  Co.  v.  Hine- 

46   M«.    162;    Whitney  v.   Atlantic,  haugh,    43    Ind.    354;    Indianapolis, 

etc  R.  Co.,  44  Id.  362,  69  Am.  Dea  ^^'  ^  ^o.  v.  Solomon,  23  Id.  634. 

102;   Toledo,  St  L.,  etc  R.  Co.  ▼.  ^^^^^  *^^®  Indiana  statute,  the  oom- 

FeMtemaker,   3   Ind.   App.    161,  29  P*"^  ™*y  ^  »"^  ^  i*»  o^  °«™e' 

N    E    440  though  its  road  be  nm  by  a  lessee, 

^  '-Ditch'ett  V.  Spuyten  Duyvil,  eto.  rT"*'  or  receiver  (Ix>ui8vi lie,  etc. 

T>    r.       «T  T^   V  ^lOK  ^-  Co-  V.  Cauble,  46  Ind.  277;  Mo- 

mi^r^       «  -1       J  T          ^  ,«/v.v       ^  Kmney  v.  Ohio,  etc.  R.  Co.,  22  Id. 

•^Gen.  Railroad  Law  of  1890  and  m%    nt'^     *     t>   n         tjix  u    «/^  tj 

,«-^    -  -w»    ,            .         ,     .            .,  ®^;  Ohio,  etc.  R.  Co.  V.  Fitch,  20  Id. 

1892,  §  32,  does  not  apply  to  a  rail-  .gg. 

road  company  which  had,  before  May  «.«' Fontaine  v.  So.  Pacific  R.  Co., 

1,   1891,  leased  its  road  to  another  54  q^i   ^45 

company,  and  given  the  other  com-  ««d  Stephens  v.  Davenport,  etc.  R. 

pany   exclusive  possession  and   con-  Co.,  36  la.  327. 

trol    thereof,  but  in  such   ease  the  ««eLiddle  v.  Keokuk,  etc.  R.  Co., 

lessee  alone  is  liable  (Ilirone  v.  Le-  23  la.  378. 
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§  446.  Liability  of  other  parties.  —  The  statute  of 
Michigan,  like  the  old  statute  of  New  York,  makes  agents 
of  railroad  companies,  as  well  as  the  companies  them- 
selves, responsible  for  injuries  to  cattle  while  the  road 
is  unfenced.  Under  this  provision  it  is  held  that  a  con- 
tractor having  charge  of  the  route,  for  the  purpose  of 
building  the  road,  is  an  agent  of  the  company,  and  Uable 
for  cattle  lost  by  his  neglect  to  make  fences  along  the 
road,  upon  taking  possession  of  the  route ;  **"  and  that  a 
lessee,  or  a  corporation  operating  the  road  under  a  con- 
tract, is  also  thus  Uable  as  an  agent ;  **'*  and  so  are  trus- 
tees under  a  mortgage  for  bondholders,  while  operating 
the  road.**°*^  An  engineer  in  charge  of  the  train  by  which 
cattle  are  injured  is  undoubtedly  within  this  provision."'* 
But  we  have  no  doubt  that  only  those  agents  who  are 
actually  concerned  in  producing  the  injury  are  liable 
under  such  a  statute.  It  cannot  be  so  construed  as  to 
hold  an  engineer  on  one  train  responsible  for  an  injury 
inflicted  by  another  train.  Independent  of  statute,  it  is 
likely  that  an  engineer  would  be  liable  for  an  injury 
caused  by  his  own  negligence,  in  any  case  in  which  his 
company  would  be  liable.^*"^  The  present  New  York 
statute  makes  every  person  in  possession  of  a  railroad 
responsible  for  omission  to  maintain  fences."'^ 

§  447.  Application  of  fence  laws  to  personal  injuries. 
—  The  application  of  fence  laws  to  personal  injuries,  and 

•^Gardner  v.  Smitlr,  7  Mich.  410.  division  fences  and  cattle-guards,  an 

•"g  Bay  City,  etc.  R.  Co.  v.  Austin,  engineer,  and  a  fireman  who  was  the 

21  Mich.  390.  servant    of    the    engineer,    may   be 

•"h  Jones   V.    Seligman,    81    N.   Y.  chargeable  severally  or  jointly  with 

190.    The  appointment  of  a  receiver  the  corporation    (Suydam  v.  Moore, 

of  the  road  does  not  relieve  the  com-  8   Barb.   358).     And   see  Com'in  v. 

pany    from    the    duty    and    liability  N.  Y.  &  Erie  R.  Co.   13  X.  Y.  42. 

created  by  the  statute  (Ohio,  etc.  R.  So  held  under  the  Vermont  statute 

Co.  V.   Fitch,  20  Ind.   498;    McKin-  (St  Johnsbury,  etc.  R,  Co.  v.  Hunt 

ney  v.  Ohio,  etc.  R.  Co.  22  Id.  99).  69  Vt.  294,  7  Atl.  277). 

'"i  Under  a  statute  which  declares  *"j  See   Vandegrift  v.   Rediker,  22 

a  railway  corporation  and  its  agents  N.  J.  Law,  185;  also  Ft.  Wayne,  etc. 

liable  for  all  damages  which  shall  be  R.  Co.  v.  Hinebaugh.  43  Ind.  354. 

done,   by   its   agents   or  engines,   to  *"kThe  Railroad  Law,  1892,  §  32. 
cattle,    etc.,    before    the   erection    of 
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the  extent  to  which  they  can  be  relied  upon  as  enacted  for 
the  protection  of  persons,  in  distinction  from  property, 
will  be  discussed  in  Chapter  XXI.^ 
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§  448.  For  what  injuries  company  is  liable.  —  In  New 
York,  Illinois,  Wisconsin,  Indiana,  Georgia,  Mississippi, 
Tennessee,  Texas,  and  perhaps  other  States,  the  stringent 
liability  imposed  by  the  fencing  statutes  applies  only  to 
injuries  done  to  animals,  and  not  to  any  done  by  animals, 
nor  even  to  injuries  suffered  by  animals,  otherwise  than 
from  some  aflBrmative  act  of  the  "  engines,  cars  or 
agents  **  of  such  companies.^*^  A  railroad  company  can- 
not, therefore,  he  held  responsible,  solely  by  virtue  of 
these  statutes,  for  an  injury  inflicted  by  an  animal  upon 
itself,  though  caused  by  its  entanglement  in  the  works  of 
the  road,  as  by  falling  into  a  bridge,  trestle  or  well.**'  It 
has  further  been  held,  in  nearly  all  these  States,  that  there 

**See    §    466a,    post.      But    see  actor.     In   the  present   case,  what- 

Bischof  V.  Illinois,  etc.  Ry.  Co.,  232  ever  action  produced  the  injury  was 

HI.  446,  83  K.  £.  948   (1908),  hold-  that  of  the  colt  in  running  on  the 

ing   that   passengers   and   enkpl<^ee8  bridge,  or  of  the  plaintiff  himself  in 

are  entitled  to  recover  where  injury  driving  him   there   in   the  effort  to 

is  caused  by  cattle  being  on  an  un-  recapture  him"    (Knight  v.  N.  Y., 

fenced    track;    Johnson    v.    Oregon,  Lake  Erie,  etc.  R.  Co.,  99  N.  Y.  25). 

etc.  Ry.  Ca,  7  Ida.  355,  63  Pac.  112,  See  cases  under  next  two  notes. 

53  L.  R.  A.  744  (1900)  ;  Neversorry  *"The  company  is  not  liable  where 

T.  Duluth,  etc  Ry%  Co.,   115  Mioh.  cattle  got  through  a  defective  fence 

146,  73  N.  W.  126  (1897).  and  were  drowned  in  an  unenclosed 

"Plaintiff's  horse  went  through  a  well  situated  on  the  company's  right 

gap    in    the    railroad    fence    to   the  of  way  (Hughes  v.  Hannibal,  etc.  R. 

track,  and  ran  along  the  track  until  Co.,  66  Mo.  325)  ;  nor  where  a  horse 

it  fell   into  a  bridge  and  broke  its  getting  on  the  track  through  a  de- 

l^B.      Held,   the  company  was   not  fective  fence,  and  frightened  by  the 

liable;   and  the  court  said  that  the  whistle  and  bell-ringing,  ran  into  the 

language  of  the  statute  **  clearly  re-  company's  wire  fence   ( Indiana,  etc. 

quires   some   action  on   the   part  of  R.  Co.  v.  Schertz,  12  Bradwell,  304)  ; 

the  company  to  produce  the  injury,  nor  where  a  horse  was  killed  by  the 

either  by  mechanical  or  other  agents  servants  of  the  company  in  an  at- 

of  its  own,  and,  in  our  judgment,  ex-  tempt  to  extricate  it  from  a  trestle 

eludes   the  idea  of  liability  for   in-  into  which  it  had  fallen  (Seibert  v. 

juries  which  the  cattle  may  do  to  Missouri,  etc.  R.  Co.,  72  Mo.  565). 

themselves  by  straying  on  the  track.  To   same   effect,    see   cases    in    next 

The  word  agent,  of  itself,  implies  an  note.     But  see  a  case  of  willful  in- 
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is  no  statutory  liability  for  injuries  which  are  the  result 
of  flighty  so  long  as  the  animal  is  not  actually  touched  by 
any  part  of  a  train.""  This,  we  think,  is  at  least  open  to 
much  question.  In  Oregon,  the  opposite  ruling  is  made 
under  a  similar  statute.^*"  In  Missouri,  the  contrary  rule 
is  now  prescribed  by  statute.^'*     Where,  as  in  Minnesota, 

Michigan,  Iowa,  Nebraska  and  Kansas,  railroad  com- 

jiiry   to   a   oolt   on    a   trestle    (Ft.  trestle  and  so  injured  that  it  had 

Wayne,    etc.   R.    Co.    v.    O'Keefe,    4  to  be  killed];    Colbert  v.  Missouri, 

Ind.  App.  249,  30  N.  E.  916).  etc.  Ry.  Co.,  78  Mo.  App.  176  (1890) 

***  So  held  in  New  York  (Hyatt  ▼.  [the  statute  contemplates  actual  ool- 

N.  Y.,  Lake  £>rie,  etc.  R.  Co.,  65  Hun,  lision,  and  double  damages  cannot  be 

625,  21  N.  Y.  Supp.  479).    So  in  In-  allowed     where     animal     becoming 

diana,    under   both   the   old   statute  frightened  sustains  injury  by  running 

(Ohio,  etc.   R.  Co.  v.   Cole,  41   Ind.  in  a  barbed  wire  fence];   Logan  v. 

331 ;  Peru,  etc  R.  Co.  v.  Hasket,  10  St.  Louis,  etc.  Ry.  Co.,  HI  Mo.  App. 

Id.  400;  Indianapolis,  etc.  R.  Co.  v.  674,  86  <S.  W.  565    (1905);  Sinard 

McBrown,    46    Id.    229;    Baltimore,  v.  Southern  Ry.  Co.,  101  Tenn.  473, 

etc.  R.  Ca  v.  Thomas,  60  Id.  107),  48     S.     W.     227      (1898)     [statute 

and  the  new   ( Louisville,  etc.  R.  Co.  does  not  apply  to  case  of  an  animal 

V.  Thomas,  106  Ind.  10,  5  N.  E.  198;  falling  down  an  unfenced  embankment 

Jefferson vi lie,  etc.  R.  Co.  v.  Dunlap,  onto   the   right   of   way] ;    Jones  v. 

112  Ind.  93;  13  N.  E.  403) ;  in  Qeorgia  Nashville,  etc.  Ry.  Co.,  104  Tenn  119, 

(East  Tenn.   R.   Co.  v.   Watters,  77  66  S.  W.  852   (1900)  ;  San  Antonio, 

Ga.  69) ;   Mississippi   (Georgia  Pac.  etc.  Ry.  Co.  ▼.  Tamborello,  67  S.  W. 

R.  Co.  V.  Money,  8  So.   (Miss.)   646  (Tex.    App.)     926     (1902)     [statute 

[falling     in     trestle] )  ;      Tennessee  does  not  apply  to  cattle  injured  in 

(Holder  v.  Chicago,  etc.  R.  Co.,   11  trying   to   cross   a   trestle]).       See 

Lea,   176;   Nashville,  etc.   R.   Co.  v.  Cook   v.   Minneapolis,   etc   Ry.  Co., 

Sadler,  91  Tenn.  508,  19  S.  W.  618) ;  98  Wis.  624,  74  N.  W.  561,  67  Am. 

Texas   (International,  etc.  R.  Co.  v.  St.  Rep.  830,  40  L.  R.  A.  457  ( 1898) ; 

Hughes,   68  Tex.  290,  4  S.   W.  492  Bear  v.   Chicago,  etc,   Ry.   Co.,  141 

[trestle] ;  Texas,  etc.  R  Co.  V.  Mitch-  Fed.  25,  72   C.   C.  A.   513    (1905); 

ell,  17  S.  W.   1079),  and  imder  the  Earl  v.   St.  Louis,  etc.   Ry.  Co.,  84 

old  statute  of  Missouri  (Lafferty  v.  Ark.  507,  106  S.  W.  675   (1907). 

Hannibal,  etc.  R,   Co.,  44  Mo.  291;  ""Where    a   horse   getting   on  an 

Foster  v.  St.  Louis,  etc.  R.  Co.,  90  unfenced  track  is  chased  by  the  train 

Id.   116,  2  S.  W.   138).     Where  the  to  a  trestle,  and  there  falls  and  is 

injury  is  due  to  the  non-performance  injured,   the   moving   train  "  caused 

of  some  statutory  duty,  it  has  gen-  the     injury,"     whether     there    was 

erally  been  held   that  the  company  actual   collision   or  not    (Meeker  v. 

is   not   liable,   unless   the   injury   is  Northern  Pac.  R.  Co.,  21   Ore.  513, 

caused  in  actual  collision   (Stump  v.  28  Pac.  639). 

Chicago,  etc.  Ry.   Co.,  84  Ind.  App.  *"  See  Perkins  v.  St.  Louis,  etc  R. 

28    ( 1890)    [animal   falling  through  Co.,  103  Mo.  52,  15  S.  W.  320. 
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panies  are  made  responsible  for  all  damages  sustained  in 
consequence  of  their  neglect  to  fence,  these  narrow  rules 
have  no  application,  and  the  companies  are  liable  for  in- 
juries suffered  by  animals  through  fright,^"  and  also  for 
injuries  to  the  land  or  crops  of  adjoining  owners,  through 
the  entrance  of  cattle  straying  over  an  unfenced  rail- 
road.^** A  railroad  company  is,  however,  responsible  for 
injuries  of  any  kind,  suffered  through  its  want  of  ordi- 
nary care  toward  animals  entering  upon  the  track  through 
a  defective  fence."* 

§  449.  Who  entitled  to  benefit  of  statutes.  —  The  bene- 
fit of  the  American  fencing  statutes  is,  in  most  States, 
held  to  be  not  confined  to  owners  or  occupants  of  land 
immediately  adjoining  a  railroad,  but  to  extend  to  all 
owners  of  animals,  although  trespassing  on  the  adjoining 
land."'     But  in  England,  Canada,  Maine,  New  Hamp- 

•So  in  Kansas  under  Gen.  St.  Co.,  81  Hun,  284,  30  N.  Y.  Supp. 
1889  (Mieeouri  Pac.  R.  Co.  v.  Gill,  788)  ;  Indiana  (New  Albany,  etc.  R. 
49  Kans.  441,  30  Pac.  414  [mare  Co.  v.  Aston,  13  Ind.  545;  Indian- 
frightened  into  wire  fence] ) ;  in  apolis,  etc.  R.  Co.  v.  Meek,  10  Id. 
Minneeota  (Maher  t.  Winona,  etc  502)  ;  OAi'o,  under  the  statute  of  1859 
R.  Co.,  31  Minn.  401  [similar  cajse]) ;  (Marietta,  etc.  R.  (To.  v.  Stephenson, 
and  Nebraska  (Fremont,  etc.  R.  Co.  24  Ohio  St.  48),  and  also  that  of  1874 
V.  Pounder,  36  Neb,  247,  64  N.  W.  (Pittsburgh,  etc.  R.  Co.  v.  Allen,  40 
609).  Ohio   St.   206);    MissouH    (Kaes   v. 

"■Pound   V.   Port  Huron,  etc.   R-  Mo.  Pacific  R.  Co.,  6  Mo.  App.  397; 

Co.,  64  Mich.  13 ;  St.  Louis,  etc.  R.  hue  see  Berry  v.  St.  Louis,  etc.  R.  Co., 

Co.  T.  Sharp,  27  Kans.  134;  Donald  65  Mo.  172;  Harrington  v.  Chicago, 

V.   St,   Louis,  etc.  R.  Co.,  44   Iowa,  etc.   R.   O.,   71    Id.   384;    Ferris   v. 

157.  St.  Louis,  etc.  R.  Ck).,  30  Mo.  App. 

***  Graham  v.  Delaware,  etc.  Canal  122)  ;  Wisconsin  (Laude  v.  (Chicago, 
Co.,  46  Hun,  336  [horse  falling  in  etc.  R.  Co.,  33  Wis.  640;  see  Veer- 
cut]  ;  Gould  V.  Bangor,  etc.  R.  Co.,  husen  v.  Chicago,  etc.  R.  Co.,  53  Id. 
82  Me.  122,  19  Atl.  84  [colt  en-  689)  ;  and  Kansas  (Mo.  Pacific  R. 
tangled  in  defective  fence].  But  not  Co.  v.  Roads,  33  Kans.  640;  see 
for  double  damages  (Grau  v.  St.  Shernmn  v.  Anderson,  27  Idu  333). 
Louis,  etc.  R.  Co.,  54  Mo.  240).  In   Pennsylvania,   a   special   act   for 

■■So  held  in  New  York,  under  the  the  protection  of  fanners  and  own- 
statute  of  1854  (Corwin  v.  N.  Y.  &  ers  of  oattle  along  the  line  of  rail- 
Erie  R.  Co.,  13  N.  Y.  42)  ;  and  under  roads  is  held  to  apply  to  cattle 
the  Railroad  Law  of  1890  and  1892  pastured  on  land  near  to,  but  not 
(Dayton  y.  N.  Y.,  Lake  Erie,  etc  R.  adjoining,    the    railroad     (Dunkirk, 
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flhire,  Vermont,  Massachusetts,  California  and  West 
Virginia,  the  statutes  are  construed  as  being  only  for  the 
benefit  of  owners  or  occupants  of  adjoining  land,"*  or 
owners  of  animals  lawfully  upon  that  land.*"  And,  there- 
fore, while  the  negligence  of  the  adjoining  owner  in  per- 

etc.  R.  Co.  V.  Mead,  90  Pa.  St.  464 )  ;  ton,  etc.  Ry.  Co.,  66  N.  H.  148,  28 
Johnson  v.  Oregon  Short  Line  Ry.  Atl.  286  (1894);  Delphia  t.  Rut- 
Co.,  7  Ida.  355,  63  Pac.  1 12,  63  land,  etc.  Ry.  Co.,  76  Vt.  84,  56  Atl. 
L.  R.  A.  744  (1901);  Indianapolis,  279  (1903);  see  Maynard  v.  Xor- 
etc.  Ry.  Co.  v.  McKinney,  24  Ind.  folk,  etc.  Ry.  Co.,  40  W.  Va.  331,  21 
^83;  Gillam  v.  Sioux,  etc.  Ry.  Co.,  S.  £.  733  (1895).  As  to  construc- 
26  Minn.  268,  3  N.  W.  353;  Sanger  tion  of  provision  of  statute  of  Mis- 
V.  Chesapeake,  etc.  Ry.  Co.,  102  Va.  souri  (Rinehart  v.  Kansas  City,  etc. 
^6,  45  S.  E.  750  (1903) ;  Veerhusen  Ry.  Co.,  126  Mo.  App.  446,  80  S.  W. 
V.  Chicago,  etc.  Ry.  Co.,  supra.  So  910,  aff'd,  204  Mo.  269,  102  S.  W. 
held  in  Missouri  where  railroad  918  (1904).  See  Kilmer  y.  Ry.  Co., 
passes  along  a  highway  ( Brown  v.  35  U.  C.  Q.  B.  595 ;  Barber  v.  South- 
Quincy,  etc.  Ry.  Co.,  127  Mo.  App.  em  Pac  Co.,  supra, 
614,  106  S.  W.  551  (1908).  Barber  ''One  whose  animal  is  in  a  field 
V.  Southern  Pac.  Co.,  9  Cal.  App.  adjoining  the  railroad  by  license  of 
457,  99  Pac.  641  (1909)  (lessee  of  the  occupier,  is  himself  an  adjoining 
adjoining  land  is  entitled  to  the  occupier  (Dawson  v.  Midland  R.  Oo., 
benefit  of  the  statute).  L.  R.  8  Exch.  8).  s.  p..  Smith  v. 
"•  Ricketts  v.  East  India  Docks,  etc  Barre  R.  Co.,  64  Vt.  21,  23  Atl.  632; 
R.  Co.,  12  C.  B.  160;  Allen  v.  Bos-  McCoy  v.  So.  Pacific  R.  Co.,  94  CaL 
ton,  etc.  R.  Co.,  87  I^Ie.  326,  32  Atl.  568,  26  Pac.  629;  Hendrix  v.  Si 
963;  Jackson  v.  Rutland,  etc.  R.  Co.,  Joseph,  etc.  R.  O).,  38  Mo.  App.  520; 
25  Vt.  150;  Morse  v.  Rutland,  etc.  Brandenburg  v.  St.  Louis,  etc.  R.  Co., 
R.  Co.,  27  Id.  49;  Bemis  v.  Conn.,  44  Id.  224.  It  is  no  defence  that  the 
«tc.  R.  Co.,  42  Id.  375;  Mayberry  v.  stock  came  over  the  premises  of  an 
Concord  R.  Co.,  47  N.  H.  391 ;  Morse  adjoining  proprietor,  unless  such 
V.  Boston,  etc.  R.  Co.,  66  N.  H.  148,  premises  were  inclosed  by  a  lawful 
28  Atl.  286;  Hill  v.  Concord,  etc.  R.  fence  (Dean  v.  Omaha,  etc.  R.  Co., 
Co.,  32  Atl.  (N.  H.)  766;  Eames  54  Mo.  App.  647).  See  Young  t. 
V.  Salem,  etc.  R.  Co.,  98  Mass.  660;  Kansas  City,  etc  R.  Co.,  39  Mo. 
Haynard  v.  Norfolk,  etc.  R.  Co.,  40  App.  52;  McCoy  v.  Southern  Pacific 
W.  Va.  331,  21  S.  E.  733;  Dolrey  v.  Ry.  Co.,  26  Pac  (Cal.)  629; 
Ontario,  etc.  R.  Co.,  11  Upper  Can.  St  Louis,  etc.  Ry.  Co.  v.  Dudgeon, 
(Q.  B.)  600;  Gillis  V.  Great  Western  28  Kan.  201;  Sawyer  v.  Vermont, 
R.  Co.,  12  Id.  427;  Wilson  v.  North-  etc  Ry.  (>).,  105  Mass.  196;  French 
«rn  R.  Co.,  28  Id.  274 ;  Allen  v.  Bos-  v.  Western,  etc.  Ry.  Co.,  72  Hun, 
ton,  etc.  Ry.  Co.,  87  Me.  326,  32  Atl. .  469,  25  N.  Y.  Supp.  229;  Veerhuaen 
«63  (1895);  Gerry  v.  New  York,  v.  Chicago,  etc.  Ry.  Co.,  53  Wis.  689, 
€tc.  Ry.  Co.,  194  Mass.  35,  79  N.  E.  11  N.  W.  433  (1882).  See  Anger  v. 
783  (1907)  ;  Walsh  v.  Virginia,  etc.  Ontario,  etc  Ry.  Co.,  16  U.  C.  Q.  B. 
By.  Co.,  8  Nev.  110;  Morse  v.  Bos-  92. 
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mitting  his  cattle  to  stray  upon  a  highway,  crossing  the 
road,  is  no  defence  to  his  action,^"  a  railroad  company  is 
not  liable  to  any  one  for  a  failure  to  fence  out  cattle  un- 
lawfully straying  upon  a  highway  running  next  to  and 
parallel  with  the  railroad.*"  But  the  company  is  bound 
to  fence  against  cattle  lawfully  upon  the  highway .*°^ 
Under  the  English  statute,  which  requires  railway  com- 
panies to  keep  a  gate  closed  where  the  road  crosses  a 
highway,  they  are  liable,  if  they  leave  the  gate  open,  for 
cattle  killed  by  getting  on  the  track  in  consequence,  with- 
out reference  to  whether  such  cattle  were,  as  between 
their  owners  and  the  public,  lawfully  on  the  highway. 
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§  450.  Notice  of  defect,  when  to  be  given.  —  After  a 
proper  fence  has  been  erected,  it  is  the  duty  of  every  per- 
son interested  in  its  maintenance  to  make  reasonable 
efforts  to  give  notice  to  the  railroad  company  of  any  de- 
fects in  it,  subsequently  arising,*®*  which  may  come  under 
his  actual  notice ;  and  if  he  fails  to  do  so,  he  cannot  re- 
cover  any  damage  which  he  may  sustain  by  reason  of  such 
defect,*"  unless  it  was  known  to  some  agent  of  the  com- 

""  Fawoett  v.  York  k  North  Mid-  the  statute  imposes  upon  the  railroad 

land  R.  Oo.,  16  Q.  B.  610.  company  the  absolute  duty  of  main- 

"•Manchester,  etc.  R.  Co.  v.  Wal-  taining  fences,  gaes,  etc.,  yet  a  duty 

lis,  14  C.  B.  213.  in  this  respect  also  devolves  upon  the 

***  Where  a  colt,  while  driven  along  proprietors    along   the    road.      They 

a  highway,  escaped  upon  a  railroad  have  no  right  quietly  to  fold  their 

through  a  gate  negligently  left  open  arms  and  voluntarily  to  permit  their 

by  the  company,  and  was  killed  by  a  cattle   to   stray    upon    the   railroad 

passing  train,  the  company  was  held  track,    through    the    known    insuffi- 

resrponsible  (Midland  R.  Co.  v.  Day-  cieney  of  the  fences  which  the  cor- 

kin,  17  C.  B.  126).  poration  are  bound  to  maintain.    As 

"■  Fawcett  v.  York  k  North  Mid-  it  would   be   impracticable   for   the 

land  R.  Co.,  16  Q.  B.  610.  railroad  company  to  keep  a  constant 

"■  Notice  of  original  defects  not  re-  watch  of  every  gate  and  every  rod 

quired  ( Chicago,  etc.  R.  Co.  v.  Finch,  of  fence  along  the  line  of  its  road,  it 

42  ni.  App.  00).  is  but  reasonable  to  require  the  pro- 

"*  Chicago,  etc.  R.  Co.  ▼.  Seirer,  60  prietors,  when  defects  have  actually 

TIL  295.     In  Poler  v.  N.  Y.  Central  come   to   their  knowledge,   to   make 

R.  Co.,  16  N.  Y.  476,  Selden,  J.,  said:  suitable  efforts  to  apprise  the  com- 

''There  is   no  doubt  that  although  pany  of  such  defects.     In  enforcing 
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pany,  whose  duty  it  was  to  communicate  information  of 
the  fact  to  the  officers  having  charge  of  such  matters, 
or  could  have  been  ascertained  by  reasonable  diligence. 
But  he  is  under  no  obligation  to  inspect  the  fence  for  the 
purpose  of  finding  out  defects.  He  has  a  right  to  rely 
upon  the  company 's  performance  of  its  duty. 


2«4 
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§  451.  Contributory  negli^^ence  on  fenced  roads.— 

When  a  road  is  properly  fenced,  all  the  usual  rules  as  to 
contributory  negligence  apply.  Thus  the  plaintiff  cannot 
recover  if,  without  any  valid  special  excuse,  he  drives  a 
horse  close  up  to  the  track,  just  as  a  train  is  coming,*"  or 
where  an  engine  is  letting  off  steam,^*®  or  between  trains, 
in  a  dangerous  position,*"  or  even  beside  a  railroad,  if 

this  rule,  however,  upon  proprietors,  Co.,  122  Mo.  App.  177,  99  S.  W.  14 
care  should  be  taken  not  to  exempt  (1907)  ;    Anderson   v.    Chicago,  etc 
the  company,   upon  which   the   pri-  Ry.  Co.,  93  Iowa,  661,  61  N.  W.  1(^58. 
mary  duty  rests,  from  its  due  share  "*An  instruction  to  the  jury  that 
of  responsibility.     It  will  be  found  the  mere  fact  that  hands  working  in 
imposBible  to  define  with   precision,  a  gravel   pit  for  the   company  had 
the  relative  obligation  of  the  parties  notice  of  the  defect,  would  not  bind 
in  this  respect,  and  it  must  result  in  the  company,  but  that  notice  to  be 
most  cases  in  a  question  to  be  ad-  binding,   must    be    proved   to  bare 
dressed  to  the  sound  discretion  of  a  come  to  8<Hne  person  or  agent  con- 
jury."    In  that  case,  however,  it  was  nected  with  the  keeping  or  repair  of 
held  that  the   plaintiff  was  not  in  fences;    held,  properly  refused  (In- 
fault  in  this  respect.    Def^idant  was  dianapolis,  etc.  R.  Co.  v.  Truitt»  24 
not  liable  for  injuries  to  stock  occa-  Ind.  162). 
sioned  by  defects  in  a  fence  erected  ""See  §  425,  ante. 
by  it,  originally  sufficient,  unless  it  *"  Pittsburgh,  etc.  R.  Co.  v.  Smith, 
had  notice  of  the  defects,  or  might  38  Ohio  St.  410;  McCoy  v.  So.  Pacific 
have  known  them  if  it  had  used  due  R.  Co.,  91  Cal.  568,  26  Pac.  629. 
care  in  maintaining  the  fence  (Vin-  ■"Whitney  v.  Maine  Cent.  R.  Co., 
yard  v.  St.  Louis,  etc.  R.  Co.,  80  Mo.  69  Me.  208;  Bhoades  v.  Chicago,  etc. 
92;  and  see  Fitterling  v.  Ma  Pacific  R.    Co.,    58    Mich.    263;    Siloock  ▼. 
R.  Co.,  79  Id.  504).    Having  erected  Rio  Grande,  etc.  Ry.  Co.,  22  Utah, 
such  a  fence  as  the  law  requires,  the  179,  61  Pac  565  (IQOO-). 
company  will  not  be  liable  for  de-  *"  Louisville,      etc.      R.     Ca     ▼• 
fects  unless  it  has  actual  or  construe-  Schmidt,  81  Ind.  264. 
tive  notice  of  the  want  of  repairs,  ••Thompson  v.  Cincinnati,  etc.  R. 
and  a  reasonable  opportunity  there-  Co.,  54  Ind,  197.     Compare  Borst  v. 
after  to  make  them  ( Brentner  v.  Chi-  Lake   Shore,   etc.  R.   Co.,  66  N.  Y. 
cago,  etc.  Ry.  Co.,  58  Iowa,  625,  12  639. 
N.  W.  615;  Pee^v  v.  Quincy,  etc.  Ry. 
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the  horse  is  known  to  be  afraid  of  trains.^^®  So,  also,  if 
he  leaves  a  horse  unfastened  and  unattended  at  a  railroad 
station,"^  especially  if  he  is  nervous  and  afraid  of 
trains."*  But  not  so,  if  the  horse  is  known  not  to  be 
afraid  of  trains.*"  Even  fastening  or  holding  a  timid 
horse,  under  such  circumstances,  may  be  negUgence,  if  it 
is  known  to  be  liable  to  fright"*  or  inexperienced.*" 
Where  one  leaves  a  fence  gate  open,*"  or  makes  a  breach 
in  the  fence,  or  makes  such  alterations  in  a  fence  or  gate 
that  animals  can  push  through,*"  neither  he  nor  his  ten- 
ant *"  take  any  benefit  from  fence  laws,  in  case  his  animals 
enter  through  an  opening  thus  made;  and  such  animals 
will,  as  against  him,  be  regarded  as  inexcusable  tres- 
passers.*" 

§  451a.  Contribntory  negligence  on  unf  enced  roads.  — 

As  a  general  proposition,  the  contributory  negligence  of 
a  cattle  owner,  entitled  to  the  benefit  of  the  statute,  in 
unlawfully  allowing  his  cattle  to  stray,  whereby  they 
enter  upon  a  railroad,  at  a  place  not  fenced  as  required 
by  law,  is  no  defence  to  an  action  under  the  fence  laws  of 
New  York,  Vermont,  New  Hampshire,  Indiana,  Minne- 

*"  Philadelphia,    etc.     R.     Co.     v.  "■  Flagg  v,  Chicago,  etc.  R.  Co.,  96 

Stinger,  78  Pa,  St,  219   [driving  a  Mich.  30^  55  N.  W.  444. 

horse  known  to  be  afraid  of  looomo-  "•Diamond    Brick    Co.    v.    N.    Y. 

tives  on  a  highway  adjoining  a  rail-  Central  R.  Co.,  58  Hun,  396,  12  N. 

road];     Pittsburgh    So.    R.    Co.    v.  Y.  Supp.  22. 

Taylor,  104  Pa.  St.  306  [obstruction  ""An  owner  who  has  changed  the 
at  a  crossing  known  to  have  fastenings  of  the  railroad's  farm- 
frightened  other  horses].  crossing  gate,  so  that  an  animal  can 

*"  Edwards  v.  Philadelphia,  etc  R.  open  it  by  rubbing  against  it,  can 

Co.,  148  Pa.  St.  631,  23  Atl.  894.  hold  the  company  liable  for  nothing 

*"  Olson  V.  Chicago,  etc,  R.  Co.,  81  but  gross  negligence    (CTiicago,  etc 

Wis.  41,  50  y.  W.  412,  1096.  R.  Co.  v.  Dannel,  48  111.  App.  251). 

■"Southworth  v.  Old  Colony,  etc  ""Manwell  v.  Burlington,  etc.  R. 

R.  Co.,  106  Mass.  342.  Co.,  80  Iowa,  662,  45  N.  W.  568. 

•'SSt.  Louis,  etc.  R.  Co.  v.  Payne,  "^For  other  illustrative  cases  see 

2»  Kans.  166   [horse  tied];   Kalem-  (Fort     Worth,     etc.     Ry.     Co.     v. 

bach  V.   Michigan   Cent.   R.   Co.,   87  Roberts,  37  Tex.  App.  108,  83  S.  W. 

Mich.   500,   49  N.   W.    1082    [driver  250    (1904);    Hathway    v.    Detroit, 

unloading].  etc.  Ry.,   124  Mich.  610,  83  N.   W. 
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sota,  Nebraska,  Alabama,  North  Carolina,  Wisconsin^ 
Iowa,  Kansas,  Texas  and  perhaps  other  States.'*^    The 

596  ( 1900) ;  Cleveland,  etc.  Ry.  Co.  Uma,  etc  R.  Co.  v.  McAlpine,  71 
V.  Baker,  24  Ind.  App.  152,  54  N.  £.  Ala.  545) ;  North  Carolina  (Bethea 
814  (1899);  Weingartner  v.  Louis-  v.  Raleigfa,  etc  R.  Co.,  106  N.  C. 
ville,  etc  Ry.  Co.,  19  Ky.  L.  Rep.  279,  10  S.  E.  1045).  In  Wiseoiuin, 
1023,  42  S.  W.  839  (1897);  Union  the  rule  was  otherwise,  under  the 
Pac  Ry.  Co.  v.  Entsminger,  76  old  statute;  but  since  1881  the  New 
Kans.  746,  92  Pac.  1095  (190/7);  York  rule  is  followed  (Heller  v. 
Chicago,  etc.  Ry.  Co.  v.  Wheeler,  80  Abbot,  79  Wis.  409,  48  N.  W.  598; 
Kans.  187,  101  Pac  lOOl  ( 1900*) ;  Quackenbush  v.  Wisconsin  K.  O)., 
Cross  V.  New  York  Central  Ry.  Co.,  71  Wis.  472,  37  N.  W.  834),  although 
123  N.  Y.  Supp.  908  (1910).  contributory  negligenceis  a  defence 
"""See  §  421,  ante.  So  held  in  New  even  for  an  unfenced  railroad.  In 
York  ( Shepard  v.  Buffalo,  etc  R.  Minnesota,  ( Fleming  v.  St  Paul,  etc. 
Co.,  35  N.  Y.  641;  Corwin  v.  N.  Y.  R.  Co.,  27  Minn.  Ill,  6  N.  W.  448; 
&  Erie  R.  Co.,  13  N.  Y.  42);  Ver-  Johnson  ▼.  Chicago,  etc  R.  Co.,  29 
mont  (Mead  ▼.  Burlington,  etc  R.  Minn.  425,  13  N.  W.  673),  merely 
Co.,  52  Vt.  278;  but  compare  Trow  allowing  caitle  to  run  at  large  it 
V.  Vt  Central  R.  Co.,  24  Id.  487 ) ;  not  such  contributory  negligence  a* 
New  Hampshire  ( Cressey  v.  North-  will  defeat  a  recovery  under  the  stat- 
em  R.  Co.,  59  N.  H.  564) ;  Indiana  ute  (Watier  v.  Chicago,  etc.  R.  Co., 
(Chicago,  etc.  It  Co.  v.  Brannegan,  31  Minn.  91,  16  N.  W.  537;  Ericson 
5  Ind.  App.  540,  32  N.  E.  790;  Louis-  v.  Duluth,  etc.  R.  Co.,  57  Minn.  26, 
ville,  etc  R.  Co.  v.  Whitesell,  68  58  N.  W.  822).  In  Ore<70»,  the  stat- 
Ind.  297).  While  it  is  uniformly  ute  preserves  the  defence  of  con- 
held  in  Indiana,  that  a  complaint  at  tributory  negligence,  but  declareft- 
common-law  for  the  cause  of  negli-  that  allowing  stock  to  run  on  com- 
gence  must  allege  that  plaintiff  was  mon  ranges  or  on  their  owner's  iin- 
free  from  negligence  (Indianapolis,  inclosed  land,  is  not  such  negligence 
etc.  R.  Co.  V.  Robinson,  35  Ind.  380) ,  (§§  4044-4049;  see  Hindman  v. 
yet  in  an  action  under  the  sitatute  Oregon  R.  Co.,  17  Ore.  614,  22  Pac. 
for  killing  stock,  such  averment;  is  116) ;  Atchison,  etc  Ry.  Co,  v.  Pax- 
necessary  ( Jeff ersonvi lie,  etc.  R.  Co.  ton,  75  Kans.  197,  88  Pac.  1082 
V.  Lyon,  55  Id.  477).  It  is  not  ( 1907 ) ;  Texas,  etc.  Ry.  Co.  v.  Webh, 
enough  to  allege  that  the  road  was  102  Tex.  210,  114  S.  W.  1171  (1909); 
not  fenced  aooording  to  law  (Jeffer-  (statute  1906)  Ry.  Oo.  v.  Camith- 
Ronville,  etc  R.  Co.  v.  Underbill,  40  ers,  39  Can.  S.  CL  251 ;  Higgins  v. 
Id.  229);  loioa  (Krebs  v.  Mimiea-  Ry.  Co.,  18  Ont  L.  R.  12,  12 
polis,  etc.  R.  Co.,  64  Iowa,  670,  21  Ont.  W.  R.  1279.  But  see  contra 
N.  W.  131  [cattle  unlawfully  at  or  qualifying,  Gee  v.  St  Louis,  etc 
large  at  night] ;  Anderson  v.  Chi-  Ry.  Co.,  122  Mo.  App.  358,  99  S.  W. 
cago,  etc.  R.  Co.,  61  N.  W.  1068);  506  (1907);  Martin  v.  Stewart  73 
Nebraska  (Burlington,  etc.  R.  Co.  v.  Wis.  653,  41  N.  W.  538  (1895); 
Webb,  18  Neb.  215,  24  N.  W.  706;  Keeny  v.  Oregon,  etc.  Ry.  Co.,  19 
CTiicago,  etc.  R.  Co.  v.  Sims,  17  Neb.  Ore.  291,  24  Pac  233;  Nashville, 
691,  24  N.  W.  388):  Alabama  (Ala-  etc    Ry.    Co.    v.    Spence,    99   Tenn.. 
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owner  of  cattle  is  not  necessarily  deprived  of  the  benefit 
of  the  statute,  by  his  turning  cattle  into  a  field  of  his  own^ 
or  one  which  he  has  a  common  right  to  use,  adjoining  the 
railroad,  although  he  knows  it  to  be  insuflSciently  fenced 
or  not  fenced  at  all.**^  He  is  not  bound  to  forego  the  use 
of  his  property  in  consequence  of  the  company's  negli- 
gence. The  fact  that  the  plaintiff  was  employed  by  the 
company  to  build  the  fence  which  has  proved  defective, 
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218,  41  S.  W.  034  (1897).    In  Mary*  cattle  frequent  a  dangerous  croesing^. 
land  and  Georgia  killing  or  injur-  to  permit  them  to  run  at  large  un- 
ing  animals  only  raises  a  presump-  attended,  then  the  railroad  company^ 
tion  of  negligence,  and  contributory  may,  by  constructing  its  crossings  in 
negligence     constitutes     a     defence  a     notoriously     dangerous    manner,. 
(Kuch  V.  Baltimore,  etc.  Ry.  Co.,  17  compel    farmers   in   the   vicinity   to- 
Md.    32;    Macon,    etc.    Ry.    Co.    v.  restrain     their     cattle     within     in- 
Davis,  13  Ga.  68.     See  Perrault  v.  closures,  and  thus  deprive  them  of 
Minneapolis,  etc  Ry.  Co.,  117  Wis.  the   right  which   the   law   gives   to 
520,  94  N.  W.  348  (1903).  permit  them  to  run  at  large  "  (Kuhn 
"'Shepard  v.  Buffalo,  etc.  R.  Co.,  v.    Chicago,    etc    R.    Co.,    42    Iowa, 
35  N.  Y.  641;  Jeffersonville,  etc.  R.  420;  Atchison,  etc.  Ry.  Co.  v.  Pax- 
Co.  V.  Nichols,  30  Ind.  321;  Gardner  ton,  supra;  La  Flamme  v.  Detroit, 
V.    Smith,    7    Mich.    410;    Kuhn    v.  etc.  Ry.  Co.,  109  Mich.  609,  67  N.  W. 
Chicago,  etc.  R.  Co.,  42  Iowa,  420;  556  (1896) ;  Harwood  v.  Bennington, 
Lee  V.  Minneapolis,  etc.  R.  Co.,  66  etc.  Ry.  Co.,  67  Vt  664,  32  Atl.  721 
Id.    131;    McCoy  v.   California,  etc.  (1895) ;  Texas,  etc.  Ry.  Co.  v.  Webb,. 
R.  Co.,  40  Cal.  532 ;  Wilder  v.  Maine  supra.      Contra,   Gee   v.    St.    Louis,. 
Central  R.  Co.,  65  Me.  332;   Cleve-  etc.  Ry.  Co.,  supra;  Homer  v.  Wil- 
land,    etc.    R.    Co.    v.    Scudder,    40  liams,   100  N.   C.  230,  5  S.  E.   734 
Ohio    St.    173;    Pittsburgh,    etc.    R.  (1888);   Wilder  v.  Maine,  etc  Ry. 
Co.  V.  Smith,  38  Id.  410;   Davis  v.  Co.,  65  Me.  332,  20  Am.  Rep.  698; 
Hannibal,  etc.  R.  Co.,  19  Mo.  App,  McCoy  v.   California,   etc   Ry.    Co., 
425;  Birmingham  Mineral  R.  Co.  v.  40  Cal.  532,  6  Am.  Rep.  623;  Pitt»- 
Harris,   98    Ala.    326,    13    So.    377;  burg,  etc.  Ry.  Co.  v.  Smith,  38  Ohio 
Donovan   v.   Hannibal,   etc.    R.    (>o.,  St.  410;  Evans  v.  St.  Paul,  etc.  Ry. 
89  Mo.  147,  1  8.  W.  232;  Gulf,  etc.  Co.,   30  Minn.  489,   16   N.  W.  271; 
R.    Co.   V.   Cash,   8   Tex.   Civ.   App.  Creseley  v.  Northern,  etc.  Ry.  Co., 
569,  28  S.  W.  387.     "  The  plaintiff  69  N.  H.  564.     See  Welty  v.  Indian- 
had    the  legal   right  to   permit  his  apolis,  etc.  Ry.  Co.,  105  Ind.  55,  4 
cattle  to  run  at  large.    •    •    •    The  N.   E.   410    (1886);    Flint,  etc.   Ry. 
exercise  of  a  mere  legal  right  surely  Co.  v.  Lull,  28  Mich.  510). 
cannot  be  negligence.     Nor  can  the        ""See  §  438,  ante;  Norris  v.  An- 
railroad  company  by  the  neglect  of  drosooggin  R.  Co.,  39  Me.  273;  Illi- 
its  duty  abridge  the  legal  rights  of  nois  Central  R.  O).  v.  Swearingen,. 
the  public     If  it  is  negligence   for  33  111.  289. 
the    farmer,    who    knows    that    his 
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or  that  he  built  it  of  his  own  accord,*"  is  no  defence.  But 
the  owner  of  cattle,  who  allows  them  to  stray,  may  some- 
times fail  to  recover  their  loss  from  a  railroad  company, 
through  the  negligence  of  other  persons.  Thus  if  cattle 
are  allowed  to  stray  upon  premises  adjoining  a  railroad 
properly  fenced,  and  the  owner  of  that  land  carelessly 
leaves  open  a  gate  leading  to  the  railroad,  through  which 
the  cattle  stray  upon  the  track,  the  owner  of  the  cattle 
cannot  recover  for  injuries  suffered  by  them  while  thus 
upon  the  track.*®*  Here,  however,  the  company  is  not 
really  in  fault ;  and  the  issue  of  contributory  negUgence 
is  not  perhaps  involved.  Where  the  fence  is  carried 
away  by  a  cause  beyond  the  control  of  the  company,  one 
who  leaves  his  cattle  in  the  adjoining  field,  either  after 
the  actual  destruction  of  the  fence  and  before  the  com- 
pany has  had  reasonable  time  to  repair  it,  or  after*  it  is 
manifest  to  a  reasonable  man  that  it  will  be  thus  de- 
stroyed, cannot  recover  if  the  cattle  stray  upon  the 
track.*®'  There  are  decisions  in  Indiana  ***  which,  at  first 
sight,  might  seem  to  hold  that  the  act  of  a  cattle  owner, 
in  allowing  his  cattle  to  stray  on  or  near  a  place  against 
which  the  railroad  company  is  not  bound  to  fence,  is  such 
contributory  negligence  as  defeats  his  claim  for  injuries 
to  them,  no  matter  where  it  occurs ;  but  they  do  not  really 

"•See  §  438,  ante,  recover.      One    \^ho,    knowing   that 

***  Indianapolis,     etc.     R.     Co.     v.  a    severe    storm    on    Saturday    had 

Shimer,  17  Ind.  295;  Ellis  v.  South-  prostrated  fences,  turned  his  cattle 

western  R.  Co.,  2  Hurlst.  &  N.  424;  upon    uninclosed    lands   on   Monday 

Adams  v.  Atchison,  etc.  R.  Co.,  46  without  inquiry  as  to  whether  the 

Kans.  161,  26  Pac.  430;  see  Illinois  railroad     fences     abutting    thereon 

Cent.  R.  Co.  v.  McKee,  43  111.   119.  were  injured,  is  guilty  of  such  coe- 

***In  Indianapolis,  etc.   R.   Co.  v.  tributory  negligence  as  will  defeat  a 

Wright,  13  Ind.  213,  plaintiff  knew  recovery    for    injuries    sustained  by 

the  fence  was  likely  to  be  carried  off  such  cattle  upon  the  railroad  track 

by  a  flood,  but  refused  to  turn  his  (Carey  v.   Chicago,  etc.  R.  Co.,  61 

cattle  out  of  the  field.    In  the  night  Wis.  71,  20  N.  W.  648). 
the    fence   was   thus   carried   away;        ""Wabash,  etc.  R.  Co.  v.  Nice,  ^ 

the  cattle,  straying  upon  the  track,  Ind.  152;  see  also  Cincinnati,  etc.  R. 

were  kilb^d  bv  an  engine  of  the  de-  C<).  v.  Wood,  82  Id.  593:  Cincinnati, 

fendant.     Held,    plaintiff   cooild   not  etc.    R.    Co.    v.    Stanley    [Ind.],  27 
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establish  anything  more  than  the  rule  already  stated,**^ 
that  no  recovery  can  be  had,  if  the  cattle  entered  at  a  point 
where  no  fence  was  required  by  law.  If  they  go  further 
than  this,  they  are  not  applicable  to  cases  arising  under 
such  statutes  as  that  of  New  York.  Some  acts  of  con- 
tributory negligence  constitute  a  good  defense  every- 
where ;  ***  while  others  are  admitted  as  a  defence  by  stat- 
ute in  a  few  States,  such  as  Minnesota,  Wisconsin  and 
Oregon."*     But  in  some  cases  which  were  nominally  de- 

N.  E.  316.    See  Chicago,  etc.  R.  Co.       *^Iii  those   states   in   which   con- 

T.  Nash,  1  Ind.  App.  298,  27  N.  E.  tributoiy  negligence  is  held  to  be  a 

564.  good   defence,   even   where  the   rail- 

""§  434,  ante,  road  company  has  omitted  to  fence, 

"Thus,   any   act   of   wanton   ex-  yet   it   is   uniformly   held   that  the 

posure   to   danger,   such   as   leaving  mere    fact    that    the    animals   were 

cattle  upon  the  highway  unattended,  trespassing  or  were  wrongfully  al- 

bt'tween    two    railroad   tracks   upon  lowed  to  run  about  at  large,  does  not 

which  trains  frequently  passed  (Bun-  amount  to  such  negligence.    "There 

nell     V.    Rio    Grande    W.    R.    Co.  must  be  some  act  or  omission  of  the 

[Utah],    44    Pac.    927),   or   leaving  plaintiff  approximately  affecting  the 

cattle  to  wander  unattended  in  the  question  of  the  exposure  of  the  ani- 

highway  in  the  vicinity  of  a  railroad  raal  to  danger  or  contributing  to  the 

croBsing  (Hanna  V.  Terre  Haute,  etc.  accident  **    (Watier  v.   Chicago,  etc. 

R,  Co.,  119  Ind.  316,  21  N.  E.  903),  R.  Co.,  31  Minn.  91,  16  N.  W.  537; 

or  having  an  opening  made  through  Searles  v.  Milwaukee,  etc.  R.  Co.,  35 

which  his  sheep  stray  on  the  track  Iowa,  490;  Curry  v.  Chicago,  etc  R. 

(McCoy  V.  Southern  Pac.  Co.,  94  Cal.  Co.,  43  Wis.  665,  684;  Rockford,  etc 

568,  29  Pac.  1110).    And  in  Indiana,  R.  Co.  v.  Irish,  72  111.  404;   Cairo, 

the  owner  of  a  blind  horse  having  etc.  R.  Co.  v.  Murray,  82  Id.  76). 

turned  it  loose  upon  a  common  ad-  For  examples  of  such  negligence,  are 

joining  the  unfenoed  track  of  a  rail-  mentioned;   the  owner's  carelessness 

road,  it  was  held  that  he  could  not  in  driving  animals  across  the  tracks, 

recover    (Knight  v.  Toledo,  etc.  R.  in  turning  out  cattle  known  to  be 

Cc,   24  Ind.   402).      So  held,  also,  breachy,  in  leaving  open  a  gate  or 

where    the    owner    turned    out    his  bars  next  the  track,  exposing  cattle, 

horses    with    blind-bridles    on     (St.  at  unreasonable  times  or  in  imusual 

Lonis..  etc.  R.  Co.  v.  Todd,  36  HI.  manner,  in  turning  them  out  where 

400).     But  where  a  bar  was  placed  a   lawful    fence    has    suddenly   been 

in  a  particular  manner  at  the  request  broken  down,  without  fault  of  the 

of  the  owner  of  cattle,  which  escaped  owner  and  before  sufficient  time  had 

upon  the  track  in  consequence  of  an  elapsed  to  repair    (Johnson  v.  Chi- 

error  in  the  mode  of  placing  the  bar,  cago,  etc.  R.  Co.,  29  Minn.  425,  13  N. 

it  was  held  that  he  could  not  recover  W.  673;    citing  Robinson  v.   Grand 

(Enright  v.  San  Francisco,  etc.  R.  Trunk,  etc.   R.   Co.,  32  Mich.   322; 

Co.,  33  Cal.  230).  Jones  v.  Sheboygan,  etc.  R.  Co.,  42 

[Law  op  Nbo.    Vol.  I  —  70] 
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cided  on  this  ground,  the  fact  was  that  the  fault  was  all 
on  one  side,  and  the  railroad  was  sufficiently  fenced."* 
When  a  railroad  company  is  not  in  default  as  to  its  fences, 
the  general  rule  as  to  contributory  negligence  applies  in 
full  force ;  for  example,  as  to  animals  which  enter  upon 
the  road  at  a  place  where  the  company  is  not  bound  to 
fence.^*^  If  other  parts  of  the  road  were  not  properly 
fenced,  that  would  still  be  immaterial.  When  animals 
escape  from  the  custody  of  their  owner,  notwithstanding 
he  has  used  ordinary  care  to  keep  them  on  his  own  prem- 


Wis.  306;  (roddard  v.  Chicago^  etc.  ""When  cattle  are  turned  looee  by 
R.  Co.,  64  Wis.  548,  11  N.  W.  593;  their  owner,  in  violaUon  of  a  city 
Aylesworth  v.  Chicago,  etc.  R.  Co.,  ordinance,  and  enter  the  track  at  a 
30  Iowa,  459;  Whittier  v.  Chicago,  place  where  the  railroad  oompaov 
etc.  R.  Co.,  24  Minn.  394).  In  Wis-  has  no  right  to  fence,  that  is  cod- 
consin,  the  statute  of  1881  (R.  S.  tributory  negligence  on  his  part, 
1889,  §  1812),  admitting  the  defence  which  constitutes  a  good  defence 
of  contributory  negligence,  after  for  the  company  (Van  Horn  v.  Bur- 
fences  have  once  been  constructed,  lington,  etc.  R.  Co.,  69  Iowa,  33,  12 
one  who  turns  a  colt  into  a  pasture,  N.  W.  756;  s.  c,  again,  63  Iowa,  67, 
knowing  that  a  fence  next  the  rail-  18  N.  W.  679;  Moser  v.  St.  Paul,  etc 
road  is  down,  using  no  precaution  R.  Co.,  42  Minn.  480,  44  N.  W.  530; 
to  prevent  the  colt  from  going  on  Johnson  v.  Minneapolis,  etc.  R.  Co., 
the  track,  and  being  authorized  by  43  Minn.  207,  45  N.  W.  152).  Prima 
statute  to  rebuild  the  fence  at  the  /octe,  it  is  negligence  for  the  owner 
expense  of  the  company,  after  notice  of  cattle  or  horses  to  allow  them  to 
and  default,  is  guilty  of  contribu-  run  at  large  in  cities  or  towns  where 
tory  negligence,  though  he  has  no  a  railroad  cannot  be  legally  fenced 
other  pasture,  and  requests  the  com-  (Cincinnati,  etc.  R.  Co.  v.  Street,  50 
pany  to  repair  the  fence  (Martin  Ind.  225;  Jeffersonville,  etc.  R.  Co. 
V.  Stewart,  73  Wis.  553,  41  N.  W.  v.  Underbill,  48  Id.  389;  Lafay- 
638;  re-aff*d,  Peterson  v.  Wisconsin  ette,  etc.  R.  Co.  v.  Shrier,  6  Id.  141; 
Cent.  R.  Co.,  86  Wis.  206,  56  N.  W.  and  many  other  cases).  It  is  other- 
639).  wise  where  the  cattle  entered  upon 
"•For  example,  a  person  turning  the  railroad  at  a  point  where  it 
his  horse  on  the  highway  adjoining  ought  to  have  been  fenced  (Krebs  t. 
unfenced  depot^grounds  (Schneek-  Minneapolis,  etc.  R.  Co.,  64  lo'wa, 
loth  V.  Chicago,  etc.  R.  Co.,  108  Mich.  670,  21  N.  W.  131;  Lee  v.  Same,  66 
1,  65  N.  W.  663);  or  turning  loose  Iowa,  131,  23  N.  W.  299;  Mis»nri. 
a  horse  known  to  be  in  the  habit  etc.  R«  Co.  v.  Bradshaw  [Kans.],  6 
of  passing  over  defendant's  cattle-  Paa  917;  Watier  v.  Chicago,  etc 
guard,  that  being  conformable  to  R.  Co.,  31  Minn.  91,  16  N.  W.  537: 
law  (La  Flamme  v.  Detroit,  etc.  R.  Crawford  v.  N.  Y.  Central  R.  Co., 
Co.,  109  Mich.  509,  67  N.  W.  556).  18  Hun,  109). 
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ises,  their  straying  raises  no  question  of  contributory 
negligence.' 
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§  452.  Owner's  willful  conduct.  —  These  statutes  are 
not  to  be  so  literally  construed  as  to  enable  one  who  wUl- 

fully  turns  his  cattle  upon  an  unfenced  railroad,"*  or, 

"■The  mere  fact  that  plaintiflfs  Abbot,  79  Wis.  409,  48  N.  W.  598; 
horse  escaped  from  control,  and  conceded  in  Corwin  v.  N.  Y.  A  Erie 
passed  on  defendant's  tracks  through  R.  Ca,  13  N.  Y.  42;  Shepard  v. 
a  gate  which  defendant  had  neg-  Buffalo,  etc.  R.  Co.,  35  Id.  641,  646 ) . 
lected  to  keep  in  repair,  does  not  But  turning  cattle  loose  on  the  own- 
make  him  a  trespasser,  or  preclude  er's  farm,  next  to  an  unfenced  rail- 
plaintiff's  recovery  (Taft  v.  N.  Y.,  road,  is  not  such  willful  exposure 
Providence,  etc.  R.  Co.,  157  Mass.  (Id.).  Where  a  man  borrowed  a 
297,  32  N.  £.  168).  To  same  effect,  horse  and  got  drimk  and  rode  it 
Clark  V.  Boston,  etc  R.,  64  N.  H.  upon  a  railroad,  the  owner  was  not 
323,  10  Atl.  676 ;  Bulkley  v.  N.  Y.  &  allowed  to  recover  on  the  ground  of 
New  Haven  R.  Co.,  27  Conn.  479;  neglect  to  fence;  the  court  saying: 
Marietta,  etc.  R.  Co.  v.  Stephenson,  ''If  an  owner  rides  his  horse  upon 
24  Ohio  St.  48;  Ohio,  etc.  R.  Co.  v.  a  railroad  track,  he  must  *  *  • 
Craycraft,  15  Ind.  App.  335,  32  N.  be  deemed  to  have  voluntarily  ex- 
E.  297;  Ohio,  etc.  R.  Co.  v.  Jones,  posed  it  to  destruction  ♦  ♦  ♦  The 
63  111.  472;  Chicago,  etc  R.  Co.  v.  legislature  cannot  be  presumed  to 
Harris,  56  Id.  528;  Story  v.  Chicago,  have  intended  that  one  who  aban- 
etc  R.  Co.,  79  Iowa,  402,  44  N.  W.  dons  his  property  shall  nevertheless 
690;  Pearson  v.  Milwaukee,  etc.  R.  recover  its  value"  (Welty  v.  Indian- 
Co.,  45  Iowa,  497;  Nelson  v.  Great  apolis,  etc.  R.  Co.,  105  Ind.  55;  see 
Northern  R.  Co.,  52  Minn.  276,  53  Jeffersonville,  etc.  R.  Co.  v.'Dunlap, 
N.  W.  1129;  Kansas,  etc  R.  Co.  v.  29  Id.  426).  The  statute  does  not 
Wiggins,  24  Kans.  588;  Kansas,  etc.  include  injuries  to  a  horse  driven 
R.  Co.  V.  Wood,  Id.  619;  Pacific  R.  by  the  owner  on  the  track  on  a  dark 
Co.  V.  Brown,  14  Id.  469).  The  fact  night,  while  traveling  along  a  high- 
that  the  owner  of  oxen  which  had  way  (Case  v.  N.  Y.  Central  R.  Co., 
strayed  away,  abandoned  pursuit  of  75  Hun,  527,  27  N.  Y.  Supp.  496). 
them  at  night,  knowing  that  trains  Plaintiff  had  turned  the  cow  into 
frequently  passed,  does  not  consti-  the  highway  to  go  to  the  pasture 
tute  contributory  negligence  (Louis-  across  the  track,  intending  to  follow 
ville,  etc.  R.  Co.  v.  Williams,  105  her  soon,  before  any  train  of  which 
Ala.  379,  16  So.  795).  he  had  any  knowledge  should  come 

""Willful    exposure    of    cattle    to  along;  and  while  thus  loose  the  cow 

such  injuries  is  a  defence;   because  got  upon  the  highway  crossing  and 

that  gives  consent  thereto  (Dolan  v.  was  killed.    Held,  for  the  jury  (not 

Newbnrgh,  etc.   R.   Co.,    120  N.   Y.  the   court)    to   say   whether,   under 

571,  24  N.  E.  824;  Fort  Wayne,  etc.  all  the  circumstances,  plaintiff  was 

R.  Co.  V.  Woodward,  112  Ind.  118,  guilty    of    contributory    negligence 

13  N.  E.  260;  approved  in  Heller  v.  (Courson  v.  Chicago,  etc  R.  Co.,  71 
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knowing  that  they  are  there,  willfully  refrains  from  any 
effort  to  remove  them,"*  to  recover  for  injuries  suffered 
Ly  them.  Neither  do  they  affect  the  rule  that  one  cannot 
recover  for  the  omission  of  an  act  which  he  has  prevented. 
Thus,  if  the  owner  of  adjoining  land  has  refused  to  permit 
the  company  to  erect  fences  bordering  on  his  land,  this  is 
a  good  defence  for  the  company  as  to  him,  his  grantee,  or 
tenant,  against  any  claim  founded  upon  such  defect  of 
fence."* 

§  453.  [Omitted.] 

§  454.  Rule  in  Maryland  and  Oeorgia.  —  Under  the 
fencing  laws  of  Maryland  and  Georgia,  it  is  held  that  rail- 
road companies  are  not  absolutely  liable  for  animals 
straying  upon  their  roads  through  want  of  fences,  but 
that  the  only  effect  of  the  statute  is  to  raise  a  presumption 
of  negligence  against  them,  if  they  are  not  fenced ;  and  the 
owner  of  an  animal  cannot,  in  those  States,  recover  for 
injuries  to  it,  if  the  railroad  company  disproves  negli- 
gence on  its  own  part,  or  proves  contributory  negligence 
en  his.""* 

§  455.  Degree  of  care  in  maintaining  fence.  —  Where 
the  feiices  and  guards  required  by  law  are  maintained  by 
a  railroad  company,  its  absolute  liability  under  the  stat- 
utes of  fences  ceases ;  and  it  thenceforward  owes  to  cattle 
only  such  duties  as  every  occupier  of  land  owes."'    If  a 

Iowa,  28,  32  N.  W.  8).  The  turning  •* Moody  v.  Minneapolis,  etc  R. 
of  a  colt  upon  the  highway  for  the  Co.,  77  Iowa,  29,  41  N.  W.  477. 
purpose  of  taking  it  across  the  rail-  ""Tombs  v.  Rochester,  etc  R.  Cc, 
road  track  to  a  pasture,  held  not  18  Barb.  583;  Hurd  ▼.  Rutland,  etc 
be  a  willful  act  (Smith  v.  Kansas  R.  Co.,  25  Vt.  116;  Milbum  t. 
City,  etc.  R.  Co.,  58  Iowa,  622;  Mc-  Kansas  City,  eta  Ry.  Go.,  86  Ma 
Donald  v.  Great  Northern  Ry.  Co.,    104. 

6  Ida.  8,  46  Pac  766  (1898) ;  West  *"aSee  Keech  v.  Baltimore,  etc  R. 
V.  Northern  Pac.  Ry.  Co.,  13  N.  Dak.  Co.,  17  Md.  32;  Baltimore,  etc  R. 
221,  100  N.  W.  254  (1904) ;  Bunnell  Co.  v.  Lambom,  12  Id.  257;  Macon, 
V.  Rio  Grande,  etc.  Ry.  Co.,  13  Utah,  etc.  R.  Co.  v.  Davis,  13  Ga,  68. 
314,  44  Pac.  927  (1896) ;  Dicky  v.  «"Hance  v.  Cayuga,  etc.  R.  Co.,  25 
Northern  Pac.  Ry.  Co.,  19  Wash.  N.  Y.  428;  Chicago,  etc.  R.  Co.  v. 
350,  63  Pac.  347.  Cauffman,  28  111.  513 ;  Toledo,  etc  R. 
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fence  or  cattle-guard  is  so  covered  by  snow  or  earth  as  to 
enable  animals  to  pass  over  it,  the  company  is  liable  upon 
proof  of  its  negligence  in  leaving  the  fence  in  that  state,^®^ 
but  not  otherwise,^*'  nor  even  then  if  the  plaintiff's  fault 
contributed  to  the  injury  in  the  manner  heretofore  de- 
fined.^**  A  railroad  company  is  only  required  to  use  rea- 
sonable diligence  to  keep  its  gates  repaired  and  closed ; 
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Co.  V.  Tbomas,  18  Ind.  215;  Northern  fault  in  allowing  the  cow  to  escape 

Indiana  R.  Co.  v.  Martin,  10  Id.  460.  from    their    yard,    held,    that    they 

"  A  railroad  company  is  bound  at  could  not  recover.  Baloom,  J.,  who 
all  times  to  keep  its  cattle-guards  delivered  the  opinion  of  the  court, 
open  and  unobstructed ;  and  if  it  thought,  however,  that  "  if  the  plain- 
permits  them  to  remain  filled  with  tiffs  hod  been  properly  driving  the 
snow,  so  that  cattle  on  the  highway,  cow  along  the  highway,  and  she  had 
without  any  negligence  on  the  part  walked  over  or  through  the  cattle- 
of  the  owner,  pass  over  them  to  the  guard  on  to  the  railroad  track  by  rea- 
track,  and  are  injured  by  its  cars,  it  son  of  the  omission  of  the  defendant 
is  guilty  of  negligence,  and  liable  for  to  remove  the  snow,"  they  would 
the  damage  (Dunnigan  v.  Chicago,  have  been  entitled  to  recover.  As  to 
etc  R.  Co.,  18  Wis.  28).  8.  p.,  the  distinction  between  the  liability 
Grahlman  y.  Chicago,  etc.  R.  Co.,  78  of  a  company  for  injuries  resulting 
Iowa,  564,  43  N.  W.  529;  Robinson  from  a  failure  to  fence  the  road  in 
▼.  Chicago,  etc  R.  Co.,  79  Iowa,  the  first  instance,  and  the  liability 
495,  44  N.  W.  718;  Qiger  v.  Chicago,  resulting  from  failure  to  repair,  see 
etc.  R.  Co.,  80  Iowa,  492,  45  N.  W.  Antisdel  v.  Chicago^  etc,  R.  Co.,  26 
006.  Wis.  145. 

"So,      where      sufficient      cattle-  "^So    held    as    to    closing    gates, 

guards   were   maintained,   but   they  Spinner  v.  N.  Y.  Central  R.  Co.,  67 

were  filled  up  with  fresh  snow,  which  N.  Y.  153,  157 ;  Illinois  Central  R. 

conld    not,   with   ordinary   diligence  Co.  v.  McKee,  43  HI.   119;   Illinois 

be  removed   (Staoey  v.  Winona,  etc.  Central  R.  Co.  y.  Dickerson,  27  111. 

R.  Co.,  42  Minn,  158,  43  N.  W.  906;  55;  see  Poler  v.  N.  Y.  Central  R.  Co., 

Wait  V.  Bennington,  etc  R.  Co.,  61  16  N.  Y.  476.     If  such  diligence  is 

Vt.  268,  17  Atl.  284;   Chicago,  etc  not    used,    the    company    is    liable 

R.  Oo.  y.  Kennedy,  22  111.  App.  308;  (Wait  v.  Burlington,  etc  R.  Co.,  74 

Patten  v.   Chicago,  etc.  R.   Co.,   75  Iowa,  207,  37  N.  W.  159;  Manwell  y. 

Iowa,  469,  39  N.  W.  708).  Burlington,  etc  R.  Co.,  89  Iowa,  7(W, 

*■  Hanoe  y.  Cayuga,  etc  R.  Co.,  26  57  N.  W.  441 ;  Chisholm  v.  Northern 

K.  Y.  428.     In  that  case,  defendant  Pac.  R.  Co.,  53  Minn.  122,  54  N.  W. 

had     erected     proper     fences     and  1061;  Nicholson  y.  Atchison,  etc  R. 

guards,  but  they  were  filled  up  with  Co.,  55  Mo.  App.  593).     And  so,  if 

snow,  which  defendant  was  not  suffi-  the    gates   are    not   kept   in   repair 

eiently   diligent   in   removing.     The  (Fremont,  etc  R.  Co.  v.  Pounder,  36 

plaintiffs'  cow  passed  over  a  cattle-  Neb.  247,  54  N.  W.  509;  Johnson  v. 

guard,  and  was  killed  by  a  passing  Chicago,  etc.  R.  Co.,  55  Iowa  707). 

train.    The  plaintiffs  having  been  in  But   in  either   case,   the   burden  of 
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and  it  is  not  liable  for  an  injury  to  animalsy  occasioned  by 
their  getting  upon  the  track  through  a  gate  left  open  with- 
out the  fault  of  the  company,  at  a  part  of  the  road  prop- 
erly fenced  and  guarded,  although  another  portion  of  the 
road  is  not  fenced."®^     When  a  railroad  company  main- 
tains proper  fences  and  gates,  an  adjoining  proprietor  is 
liable  to  third  persons  for  any  injury  to  their  animals, 
resulting  from  his  fault  in  leading  open  a  gate  upon  the 
track.*®*    If  the  company  opens  a  private  way  for  the  ac- 
commodation of  an  adjacent  owner,  or  permits  him  to 
open  it,*®*  he  and  his  tenants  must  keep  up  the  bars  and 
gates,  at  their  own  risk.*®*     As  regards  the  railway  corn- 
proof  is  upon  the  plaintiff  to  show    Co.  ▼.  Mosier,  101  Id.  597;  Bond  v 
that    it    was    open    by    reason    of    EvansviHe,  etc.  R.  Co.,  100  Id.  301 
defendant's  fault  (Id.)>     Such  proof       ***  Indianapolis,     etc.     R.    Co.    v. 
is  sufficiently  given,  by  showing  that    Shimer,  17  Ind.  295;   Box  y.  Atchi 
the  defect  was  caused  by  any  perscms    son,  etc.   R.  Co.,  58  Mo.  App.  359 
employed  by   defendant  whether  by    Where  the  plaintiff  built  and  main 
the  day  or  piece  contract   (Jackson-    tained  the  fences  of  a  lane  which  ex 
▼ille,  etc.   R.   Co.  v.   Prior,  34   Fla.    tended   from   a  highway  across  the 
271,  15  So.  760).    In  the  absence  of    railroad  to  his  house,  and  had  agate 
actual  notice  of  a  defect  or  its  exifr-    at  each  end,  and  there  were  cattle- 
tence  for  a  length  of  time  from  which    guards   on   each   side   of   it  on  the 
notice  may  be  inferred,  the  company    track,  the  court  said:     "While  the 
is  not  liable   (Atchison,  etc.  Ry.  Co.    plaintiff  was  maintaining  the  fences 
T.  Kavanaugh,  163  Mo.  54,  63  S.  W.    and  gates,   apparently   for  the  pur- 
374    ( 1901 ) ;    Hendrickdon  v.   Phila-    pose  of  enjoying  an  open  crossing, 
delphia,   etc.   Ry.    Co.,   54   Atl.    831    we  think  the  company  was  justified 
(1906).      The    railway    company    is    in   assuming   that   he   preferred  an 
liable  where  by  reasonable  diligence    open  crossing.     It  was  not  for  him 
the    defect    would    have    been    dis-    to  complain,  therefore,  that  his  cow 
covered  in  time  to  avoid  the  injury    strayed  upon  the  track"   (Tyson  v. 
(Fort  Worth,  etc.  Ry.  Co.  v.  Wors-    Keokuk,  etc.  R.  O.,  43  Iowa,  207). 
ham,    105    S.   W.    (Tex.    App.)    853    Where    the    company    properly   con- 
(1907);    Johnson   v.    Southern   Pac.    structed   gates   for   the   accommoda- 
Ry.  Co.,  104  Pac.  (Cal.)  713  (1900) ;    tion  of  the  proprietor,  exercising  no 
Davidson  v.  Delaware,  etc.  Ry.  Co.,    control  over  them,  it  is  not  liable  to 
119  N.  Y.  Supp.  369,  134  App.  Div.    the    proprietor    or    his    tenants   for 
872   (1909).  injury    to    cattle    from    their   being 

••*  Brooks  V.  N.  Y.  &  Erie  R.  Co.,    left  open  (International,  etc.  Ry.  Co. 
13  Barb.  594.  v.  Russell,  48  Tex.  App.  155,  106  S. 

•"Russell  V.  Hanley,  20  Iowa,  219.    W.  438   (1907) ;  or  to  any  one  else, 
"•Louisville,  etc.  R.  Co.  v.  Good-    it  is  the  duty  of  land-owner  to  keep 
bar,  102  Ind.  596;  Evansville,  etc.  R.    the  gates  doeed   (Missouri,  etc.  Ry. 
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pany  's  liability  to  third  parties,  it  is  the  duty  of  the  com- 
pany, when  the  statute  does  not  otherwise  provide,  to  use 
reasonable  or  ordinary  care  to  keep  the  gates  and  bars  of 
private  or  farm  crossings  closed  or  up;  and  ordinarily  it 
is  not  liable  to  any  one  whose  cattle  are  injured  by  the 
gates  being  left  open  or  the  bars  down  by  one  other  than 
its  own  employees,  unless  such  defect  has  existed  for  such 
a  period  of  time  as  would  reasonably  give  rise  to  the  infer- 
ence of  knowledge  on  the  part  of  the  company  and  allow  a 
reasonable  opportunity  to  remedy  the  condition.*®"  Under 
the  Iowa  statute,  however,  which  requires  a  company,  if 
so  requested  by  an  owner  of  land  on  both  sides  of  the  road, 
to  provide  an  *  *  adequate  means  of  crossing  ' '  its  road,  if 
the  company  has  provided  such  a  crossing  and  supplied 

Co.  V.  Bntler,  121  8.  W.  176  (190&).  54  N.  W.  1061   (1894)  ;  Morrison  v. 

Law  of  1890,  ch.  565,  §  32,  provid-  «Iansa8  City,  etc.  Ry.  Co.,  27  Mo.  App. 

ing  for  form  croesings  was  intended  418;    Wait  v.   Burlington,   etc.   Ry. 

to   prevent    cattle   straying   on    the  Co.,  74  Iowa,  207,   37   N.  W.  159; 

track  and  has  no  application  to  the  Bumpas  v.  Wabash  Ry.  Co.,  103  Mo. 

care  of  an  owner  driving  his  cattle  App.   202,    77   S.   W.    115    (1903); 

through    the    gate    upon    the    track  Nicholson     v.     Atchison,     etc.     Ry. 

(Cross  V.  New  York  Central,  etc.  Ry.  Co.,    55    Mo.    App.    593;    West    v. 

Co.,  123  N.  Y.  Supp.  908   (1910).  Missouri  Pac.  Ry.  Co.,  26  Mo.  App. 

••Harding  v.  Chicago,  etc  R.  Co.,  344;  Ccmnolly  v.  Central  Vermont  R. 

100  Iowa,  677,  69  N.  W.  1019  (1897)  :  Co.,  4  N.  Y.  App.  Div.  221,  38  N.  Y. 

Henderson  v.  Chicago,  etc  Ry.  Co.,  Supp.  587;  aff'd  in  158  N.  Y.  675, 

39    Iowa,    220;    Perry    v.    Dubuque  52  N.  E.  1124;  Adams  v.  Atchison, 

Southwestern  R.  Co.,  36  Iowa,  102;  etc.    Ry.    Co.,    46    Kans.     161,    26 

Aylesworth  v.  Chicago,  etc.  Ry.  Co.,  Pac.  439;   Mooers  v.  Northern  Pac. 

30  Iowa,  459;  Greer  V.  Nashville,  etc.  Ry.    Co.,    80   Minn.   24,    82   N.    W. 

Ry.  Co.,  104  Tenn.  242,  56  S.  W.  850  1085    (1900);    Swanson   v.   Chicago, 

(1900)  ;  Mobile,  etc.  Ry.  Co.  v.  Tier-  etc.  Ry.  Co.,  79  Minn.  398,  82  N.  W. 

nan,   102  Tenn.   704,   52   S.  W.   179  670,  49  L.  R.  A.  625   (1900)  ;  Inter- 

(1899)  ;    St.    Louis,   etc   P..    Co.   v.  national,  etc.  Ry.  Co.  v.  Russell,  106 

Adams,  24  Tex.   Civ.    App.  231,   63  8.    W.    (Tex.   Civ.    App.    1907)    438 

8.  W.   1035    (1900);  Texas,  etc.  R.  (1908);    San  Antonio,   etc   Ry.   Co. 

Co.  V.  Glenn,  8  Tex.  Civ.  App.  301,  v.  Robinson,  17  Tex.  Civ.  App.  400, 

30  8.  W.  845   (1896);  Davenport  v.  43  8.  W.  76   (1898);  Texas,  etc  R, 

Chicago,  etc.  Ry.  Co.,  76  Wis.  399,  Co.  v.  Glenn,  8  Tex.  Civ.  App.  301, 

45    N.    W.    215;    Atchison,    etc    R.  30  8.  W.  845    (1895);  Indianapolis, 

Co,   V.   Kavanau^h,   163  Mo.   54,   63  etc  Tract.  Co.  v.  Smith,  42  Ind.  App. 

8.    W.    374     (1901);    Chisholm    v.  605,  86  N.  E.  498    ( 1909)  ;   Wenver 

Northern  Pac  Ry.  Co.,  53  Minn.  122,  v.    Northwestern,   etc   Ry.   Co.,    124 
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the  necessary  gates  and  bars,  it  is  not  Uable  for  any  injury 
sustained  by  a  third  party,  which  is  caused  by  the  negli- 
gence of  him  for  whose  benefit  the  crossing  is  provided*^ 
And  in  Indiana,  by  Act  of  1885,  the  duty  of  construction 
and  maintenance  of  gates  and  bars  is  imposed  on  the  land- 
owner, and  the  railway  company  is  not  liable  to  third  par- 
ties for  his  failure  to  discharge  it.*°^ 

§  456.  Company's  action  against  owner.  —  If,  through 
the  negligence  of  the  owner  of  domestic  animals,  in  a 
State  where  the  English  rule  prevails,  they  trespass  on  a 
railroad  and  come  into  collision  with  a  train,  without 
contributory  negligence  on  the  part  of  the  company,  he  is 
liable  to  the  company  for  the  resulting  damages.**^®  But 
if  the  law  required  the  road  to  be  fenced,  and  it  was  not, 
the  company  cannot  recover;  for  that  is  at  least  con- 
tributory negligence,*^* 

K.  W.  (Iowa)   1088;  Texas,  etc.  Rj.  win,  60  Md.  88;  Housatonic  R.  Oo. 

Co,  Y,  Corn,   102  Tex.   194,   114   S.  v.  Knowles,  30  Conn.  313;  Haimibtl, 

W.  103  (1909).  etc.  IL  O).  v.  Kenney,  41  Mo.  271; 

***  Henderson   v.   Chicago,   etc.   R.  see  N.  Y.  &  Erie  R.  Co.  v.  Skinner, 

Co.,  39  Iowa,  220;  s.  c,  43  Id.  620  19   Pa.   St.   298,   57   Am.  Dec.  654. 

(1876).  Compare  Mobile,  etc.  R.  Ca  v.  Hud- 

^  Pennsylvania,   etc.    Ry.    C6.    v.  son,  60  Miss.  672 ;  Richmond  v.  Sae- 

Spaulding,  112  Ind.  47,  13  N.  £.  268  ramento,  etc.  R.  Ca,  18  Cal.  351. 
(1887);    Hunt  v.   Lake  Shore,   etc.       ***  Louisville,  etc.   R.   Cb.  v.  Sim- 

Ry.  Co.,  112  Id.  69,  13  N.  £.  263.  mons,  85  Ky.  151,  3  S.  W.  10. 

**  Annapolis,  etc.  R.  Go.  v.  Bald- 
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§  457.  Care  required  to  avoid  injury  to  persons.— 

The  liability  of  a  railway  company  for  injury  to  one  on 
or  near  its  track,  or  the  track  it  is  using,^  must  arise  from 
failure  to  use  the  requisite  care  to  avoid  such  injury  in 
the  discharge  of  a  duty  owing  to  the  person  injured.  It 
is  universally  held  that  where  persons  are  rightfully  on 
or  near  the  track,  as  where  the  track  crosses  or  runs 
along  a  public  highway  or  street,  or  runs  close  to  stations, 
depots  or  platforms,  it  is  the  duty  of  the  company  and  its 
employees  to  use  ordinary  care  to  discover  their  presence 
and  to  use  ordinary  care  to  avoid  injuring  them  after 
discovery ;  and  for  injuries  inflicted  by  the  failure  to  dis- 
charge such  duty  in  either  respect,  they  will  ordinarily 
be  liable/*  In  some  jurisdictions  it  is  held  that  it  is  their 
duty  to  use  ordinary  care  to  discover  the  presence  of 
persons  at  any  place  on  or  near  the  track  where  it  is 
known  to  the  company  or  its  operatives  that  persons  are 
accustomed  to  cross  or  walk  along  the  track,  though  tres- 
passers or  bare  licensees.^**  In  a  few  jurisdictions  the 
duty  to  keep  a  look-out  along  the  track  is  expressed  in 
general  terms,  without  any  limitation  and,  it  seems,  the 

*Webb  V.  Portland,  etc.  Ry.  Co.,  *aSee  §  484  and  note  405,  post. 
57  Me.  117;  Mills  v.  Orange,  etc.  'b  Alabama,  etc.  Ry.  Co.  v.  Guest, 
Ry.  Co.,  1  McArthur,  285 ;  Clement  V.  144  Ala.  373,  39  So.  654  (1905); 
Canfield,  28  Vt.  302;  Peoria,  etc.  Southern  Ry.  Co.  v.  Chatman,  124 
Ry.  Co.  V.  Lane,  83  111.  448;  Hansen  Ga.  1026,  5S  S.  E.  692  (1906); 
V.  Southern  Pac.  R.  Co.,  105  Cal.  379,  Louisville,  etc.  Ry.  Co.  v.  Daniel,  29 
38  Pac.  957.  Compare  Quested  v.  Ky.  L.  Rep.  1146,  91  S.  W.  691 
Newburyport,  etc.  Ry.  Co.,  127  Mass.  (1906)  ;  Davis  v.  Chicago,  etc.  Ry. 
204;  but  see  ante,  §  444;  post,  §  459.  Co.,  58  Wis.  646,  17  N.  W.  406, 
A  charge  requiring  "  ordinary  care  "  46  Am.  Rep.  667 ;  Cassida  v.  Oregon, 
ia  always  proper  (Pope  v.  Kansaa  etc.  Ry.  Co.,  14  Ore.  651,  13  Pac 
Ry.  Co.,  99  Mo.  400,  12  S.  W.  891).  438;  Chicago,  etc.  Ry.  Co.  v.  Grab- 
See  §  459b  and  notes,  post.  lin,  38  Neb.  90,  56  N.  W.  796,  57 
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company  held  liable  for  injury  to  trespassers  or  bare 
licensees  whose  presence  might  have  been  discovered  and 

their  injury  avoided  by  the  exercise  of  ordinary  care.**' 

N.  W.  622  (1893);  Battishill  v.  70  S.  E.  (Va.)  610  (1911);  South- 
Humphreys,  64  Mich.  494,  31  N.  W.  ern  Ry.  Co.  v.  Smith,  163  Ala,  174, 
894;  Johnson  v.  Lake  Superior,  etc.  60  So.  390  (1009)  ;  Arkansas,  etc. 
Co.,  86  Wis.  64,56  N.  W.  161  (1893)  ;  Ry.  Co.  v.  Graves,  96  Ark.  638,  132 
Reillj  V.  Hannibal,  etc.  Ry.  Co.,  94  S.  W.  992  (1910);  Seaboard  Air 
Mo.  600,  7  S.  W.  407;  Garner  v.  Line  Ry.  Co.  v.  Jennings,  72  S.  E. 
Trumball,  94  Fed.  321  (1899)  ;  (Ga.  App.)  188  (1911)  ;  Bourrett  v. 
Fearons  v.  Kansas  City,  etc.  Ry.  Co.,  Chicago,  etc.  Ry.  Co.,  121  N.  W. 
180  Mo.  208,  79  S.  W.  394  (1904)  ;  (Iowa)  380  (1909)  ;  Louisville,  etc. 
Chesapeake,  etc,  Ry.  Co.  v.  Rodgers^  Ry.  Co,  v.  Bays,  142  Ky.  400,  134 
100  Va.  324,  41  S.  E.  732  (1902)  ;  S.  W.  460  (1911).  The  latest  Texas 
Brown  v.  Boston,  etc.  Ry.  Co.,  73  cases,  cited  below,  seem  to  declare 
K.  H.  568,  64  Atl.  194  (1906),  [see  the  law  in  that  State  to  be  that 
dissenting  opinion] ;  Illinois,  etc.  Ry.  there  is  no  such  duty  on  the  part  of 
Co.  V.  Murphy,  97  S.  W.  (Ky.)  729  railway  companies  to  keep  a  lookout 
(1906);  Sullivan  v.  New  York,  etc.  along  the  track  for  trespassers  or 
Ry.  Co.,  73  Conn.  203,  47  Atl.  131  bare  licensees  at  places  where  it  is 
(1900)  ;  Thomas  v.  Chica^,  eta  uaed  as  a  footpath  as  will  impose 
Ry.  Co.,  103  Iowa,  649,  72  N.  W.  783,  liability,  that  is,  such  as  will  over- 
39  Li.  R.  a.  399  (1897);  Willis  v.  come  the  defence  of  contributory  neg- 
Vicksburg,  etc.  Ry.  Co.,  115  La.  ligence  arising  from  the  mere  fact 
53,  38  So.  892  (1905);  Ayres  v.  of  their  presence,  unless  the  facts 
Wabash,  etc.  Ry.  Co.,  190  Mo.  228,  are  such  as  show  acquiescence  in  such 
88  S.  W.  608  (1906)  ;  Reifsnyder  v.  use  on  the  part  of  the  company,  as 
Chicago,  etc.  Ry.  Co.,  90  la.  76,  67  knowledge  of  its  officers,  or  such  as 
N.  W.  692  (1894);  see  Hoback  v.  will  authorize  an  inference  of  the 
Louisville,  etc.  Ry.  Co.,  30  Ky.  L.  company's  acquiescence,  as  notorious 
Rep.  476,  99  S.  W.  241  (1907);  and  habitual  use  (Texas,  etc.  Ry.  Co. 
Duncan  v.  St.  Louis,  etc.  Ry.  Co.,  v.  Brouillette,  126  S.  W.  (Tex.  App.) 
152  Ala,  118,  44  So.  418  (1907);  287  (1910);  St.  Louis,  etc.  Ry.  Co. 
Missouri,  etc.  Ry.  Co.  v.  Jaffi,  67  v.  Shiflet,  98  Tex.  326,  83  S.  W.  677 
Kans.  81,  72  Pac  535  (1903)  ;  Illi-  (1904)  ;  Gulf,  etc.  Ry.  Co.  v.  Mat- 
nois,  etc.  Ry.  Co.  v.  Murphy,  123  thews,  100  Tex.  68,  93  S.  W.  1068 
Ky.  787,  97  S.  W.  729,  11  L.  R.  A.  (1907) ;  Texas,  etc.  Ry.  Co.  v.  Byrd, 
(X.  S.)  352  (1907)  ;  Teakle  v.  San  102  Tex.  263,  115  S.  W.  1163  (1909)  ; 
Pedro,  etc.  Ry.  Co.,  32  Utah,  276,  Missouri,  etc.  Ry.  Co.  v.  Malone,  102 
90  Pac  402,  10  L.  R.  A.  (N.  S.)  Tex.  269,  116  S.  W.  1168  (1909); 
486  (1907)  ;  Chesapeake,  etc.  Ry.  Co.  Louisville,  etc.  Ry.  Co.  v.  Daniel, 
V.  Ball,  126  S.  W.  (Ky.)  246  (1908) ;  28  Ky.  L.  Rep.  1146,  91  S.  W.  691 
Laughlin  v.  St.  Louis,  etc.  Ry.  Co.,  (1906).  See  §  484  and  note  407, 
144  Mo.  App.   185,   129  S.  W.   1006  post 

(1910);    St  Louis,  etc.  Ry.   Co.   v.  *c  Smith  v.  Norfolk,  etc.  Ry.   Co., 

Bolen,   129  S.  W.    (Tex.  App.)    860  114  N.  C.  728,  19  S.  E.  863,  923,  25 

(1910);  Southern  Ry.  Co.  v.  Wiley,  L.    R.    A.    286    (1894);    Pickett   v. 
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In  most  jurisdictions,  however,  there  is  no  duty  imposed 
on  the  company  to  keep  a  look-out  for  trespassers.^*^  But 

Wilmington,  etc.  R7.  Co.,  117  N.  C.  95  Ind.  286,  48  Am.  Rep.  719,  12 

616,  23  S.  £.  264,  30  L.  R.  A.  257,  Am.  A  Eng.  Ry.  Gases,  77;  Louis- 

53  Am.  St  Rep.  611   (1895)  ;  Little  ville,  etc.   Ry.   Go.   v.   Williams,  69 

Rock,  etc.  Ry.  Co.  v.  McQueeney,  78  Miss.  634,  12  So.  957   (1892);  An- 

Ark.    22,    92    S.    W.    1120    (1906),  derson  v.  Chicago,  etc  Ry.  Co.,  87 

[statutory] ;  East  Tennessee  Ry.  0>.  Wis.  195,  58  N.  W.  79,  23  L.  R.  A. 

y.  Winters,  85  Tenn.  240,  1  S.  W.  790  203,  60  Ajn.  it,  Eng.  Ry.  Cases,  86 

[statutory];  St.  Louis,  etc.  Ry.  Go.  (1896);    Chenery  v.   Fitchburg  Ry. 

V.   Adams,    135    S.   W.    (Ark.)    814  Co.,   160  Mass.  211,  35  N.  E.  554, 

(1911).     In  Texas  though  the  duty  22   L.   R.   A.   575    (1893);  Sheehan 

to  maintain  a  lookout,  at  all  times  v.   St.  Paul,  etc   Ry.   Co.,  76  Fed. 

and  places,  is  declared,  yet  the  con-  201;   Smalley  v.  Southern  Ry.  Co., 

tributory  negligence  of  the  plaintiff  57  S.  G.  243,  35  S.  £.  489  (1900); 

arising  from  the  fact  of  his  being  a  Smith  y.    Illinois,  etc.   Ry.  Co.,  28 

trespasser  will  defeat  the  action  based  Ky.    L.    Rep.    723,    90    S.    W.  254 

on  the  wcuit  of  discovery   (Houston,  ( 1906) ;  Illinois,  etc  Ry.  Go.  v.  John- 

etc.  Ry.  Co.  V.  Sympicins,  54  Tex.  615,  son,  97  S.  W.    (Ky.)    745   (1906); 

38  Am.  Rep.  632,  and  note,  6  Am.  Chesapeake,  etc.  Ry.  Co.  v.  Farrow, 

&  Eng.  R.  Cases,  11;  Texas,  etc.  Ry.  55  S.  E.  (Va.)  569  (1906) ;  Dancan 

Co.  V.  Watkins,  88  Tex.  20,  29  S.  W.  v.  St.  Louis,  etc  Ry.  Co.,  152  Ala. 

232  (1895)  ;  Sanchez  v.  San  Antonio,  118,   44   So.  418    (1907) ;   Nolan  t. 

etc  Ry.  Co.,  88  Tex.  117,  30  S.  W.  New  York,   etc   Ry.   Co.,  53  Omul 

431    (1895)  ;   McDonald  v.   Interna-  451,  4  Atl.  106;  Bartlett  T.  Wabash, 

tional,  etc  Ry.  Co.,  86  Tex.   1,  22  etc  R.  Co.,  220  111.  163,  77  N.  K 

S.    W.   939,    40   Am.    St.   Rep.   803  96    (1907);   Pennsylvania,  etc,  Ry. 

(1893).     It  is  frequently  said  that  Go.  v.  Myers,  136  Ind.  242,  36  N.  E. 

the  rule  is  as  stated  in  text  in  North  32   (1894) ;  Thomas  v.  Chicago,  etc 

Carolina,     Texas,     Maryland,     and  Ry.   Co.,   93   Iowa,   248,  61  N.  W. 

West  Virginia  and  Tennessee.     See  967,  103  Iowa,  649,  72  N.  W.  783, 

note  in  69  L.  R.  A.  546.  39  L.  R.  A.  399,  114  Iowa,  169,  86 

MBurg  V.   Chicago,  etc  Ry.  Co.,  N.  W.  259    (1897);   Louisville,  etc 

90  Iowa,  106,  57  N.  W.  680,  48  Am.  Ry.  Go.  v.  Hathaway,  121  Ky.  666, 

St  Rep.   419,   60  Auk   k  Eng.   Ry.  89  S.  W.  724,  2  L.  R.  A.   (N.  S.) 

Cases,  159  (1894)  ;  Memphis,  etc.  Ry.  498   (1905) ;  Western  Maryland  Ry. 

0>.  v.  Womack,  84  Ala.   149,  4  So.  C6.  v.  Kehoe,  83  Md.   434,  35  AtL 

618;  Georgia,  etc  Ry.  Co.  v.  Ross,  90    (1896);   Egan  ▼.   Montana,  etc 

100  Ala.   490,   14   So.  282    (1893);  Ry.  Co.,  24  Mont  569,  63  Pac  831 

Baltimore/  etc.  Ry.  Co.  v.  State,  62  (1901)  ;  Mason  v.  Southern  Ry.  (To., 

Md.  479,  50  Am.  Rep.  233;  State  v.  58  S.  C.  70,  36  S.  E.  440,  79  Am. 

Baltimore,  etc  Ry.  Co.,  69  Md.  494,  St  Rep.  862,  53  L.  R.  A.  913  (1900) ; 

9  Am.  St.  Rep.  439,  and  note;  Ward  Southern  Ry.  Co.  v.  Smith,  163  Ala. 

V.  Southern  Pac  Ry.  Co.,  25  Ore.  423,  174,  60  So.  390    (1909)  ;  St  Louis, 

36   Pac    166,  23   L.   R.   A.   715,   60  etc  Ry.  Co.  v.  Tucka,  95  Ark.  190, 

Am.  &  Eng.  Ry.  Cases,  34    (1894);  129   S.   W.    541    (1910);   (Soudreau 

Terre  Haute,  etc  Ry.  Go.  v.  Graham,  v.  Connecticut  Co.,  80  Atl.  (Conn.) 
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nowhere  is  it  held  that  railway  companies  are  liable  to 
trespassers  for  defects  in  depots,  platforms,^®  the  track,^' 
machinery  or  appliances,^*  or  entitled  to  the  benefit  of 
statutes  or  ordinances  requiring  signals  at  crossings,^** 
or  limiting  speed.**  Where  a  railway  company  is  held 
bound  to  use  care  to  avoid  injury  to  persons  on  or  near 
the  track,  it  is  not  bound  to  use  more  than  ordinary  care 
for  this  purpose,*  but  ordinary  care,  with  reference  to  the 

281     (1911);    Rutherford    v.    Iowa  Co.,  110  N.  W.  (Iowa)  446  (1907); 

Cent.   Ry.  Ca,   142   Iowa,   744,   121  Louisville,  etc.  Ry.  0>.  v.  McOombs, 

N.  W.  703   (1909)  ;  Creager  v.  Illi-  21  Ky.  L.  Rep.  1232,  54  S.  W.  179 

nois  Cent.  Ry.  Co.,  134  Ky.  543,  121  ( 1899)  ;  Custer  v.  Baltimore,  etc.  Ry. 

S.  W.  458  (1909)  ;  Spizale  v.  Louisi-  Co.,  206  Pa.  St.  520,  55  Atl.   1130 

ana,  etc.  Ry.  O.,  128  La.  187,  54  So.  (1903)  ;  Vizacchero  v.  Rhode  Island 

714   (1011);  Baltimore,  etc  Ry.  Co.  Co.,  26  R.  L  392,  59  Atl.  105,  69 

T.  State,  114  Md.  536,  80  AU.   170  L.  R.  A.  188   (1904)  ;  but  see  Jack- 

(1911)  ;   Southern  Ry.  Co.  v.  Pitt-  son  v.  Kansas  City  Ry.  Co.,  157  Mo. 

man,   52   So.    (Miss.)    207    (1910);  621,  58  S.  W.  32,  80  Am.  St.  Rep. 

Hufft  T.  St  Louis,  etc.  Ry.  Co.,  222  650    (1900) ;    Murrell    v.    Missouri, 

Ho.  286,  121  S.  W.  120  (1909).  etc  Ry.  Co.,   105  Mo.   App.  88,   79 

*«  Means  V.  Southern,  etc.  Ry.  0>.,  S.    W.    505    (1904);    International, 

144  Cal,  473,  77  Pac  1001    (1904) ;  etc.  Ry.  Co.  v.  Hall,  35  Tex.  App. 

Watson  y.  Manitou,  etc  Ry.  Co.,  41  545,  8^  S.  W.  82,  520  (1904). 

Colo.  138,  92  Pac  17  (1907) ;  Heiss  «Flynn  v.  Central  IL  O).,  142  N.  Y. 

T.  Chicago,  etc  Ry.  Co.,  103  Iowa,  439,  37  N.  E.  514   [licensee];   Chi- 

690,  72  N.  W.  787  (1897)  ;  Dobbins  cago,  etc.  R.  Co.  v.  Caulfleld,  63  Fed. 

T.  Missouri,  etc.  Ry.  Co.,  91  Tex.  60,  396,  11  C.  C.  A.  552  [footpath  cross- 

41  S.  Wi  62,  66  Am.  St.  Rep.  856,  ings] ;  Coy  ▼.  Utica,  etc.  R.  Co.,  23 

38  L.  R.  A.  573  (1897).  Barb.  643,  651;  Cleveland,  etc.  R.  Co. 

H  International,  etc  Ry.  Oo.  v.  Lee,  v.  Terry,  8  Ohio  St.  570 ;  Pendleton 

34  S.  W.   (Tex.  App.)    160   (1896);  St.   R.   Co.   v.   Shires,    18   Id.   256; 

Archer  v.  Union  Pac  Ry.  Co.,  110  Baltimore,  etc.  R,  Co.  v.  Bahrs,  28 

Md.  App.  349,  85  S.  W.  934  (1905).  Md.  647.    As  to  the  care  which  should 

's  Hortenstine  v.  Virginia,  etc  Ry.  be  taken  to  prevent  the  explosion  of 

Co.,    102    Va.    914,    47    S.    E.    996  a  locomotive,  see  Chicago,  etc.  R.  Co. 

(1904 );  Cannon  V.  Cleveland,  etc  Ry.  v.  Shannon,  43  III.  339.     It  is  cor- 

Co.,  157  Ind.  682,  62  N.  £.  8  (1901).  rect  to  charge  that  a  car  driver  "can 

%  Atlanta,  etc  Ry.  Co.  v.  Gravitt,  be   justly    charged   with    negligence 

93  Ga.  369,  20  S.  E.  550    (1894) ;  only  when  he  fails  to  observe  or  do 

Cleveland,  etc.  Ry.  Co.  v.  Workman,  something  he  ought  to  have  seen  or 

66  Ohio  St.  509,  64  N.  E.  582,  90  done,    and    would    have   noticed    or 

An&.  St.  Rep.  602  (1902).  done,  with  ordinary  vigilance;  when 

H  Clemans  v.  Chicago,  etc.  Ry.  Co.,  he   fails  to  be   prepared   for   some- 

128    Iowa,    394,    104    N.    W.    431  thing  visible,  or  at  least  of  probable 

(1905) ;  Hoffard  v.  Illinois,  etc  Ry.  occurrence,  or  that  might  be  reason- 
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management  of  a  railroad,  must  not  be  understood  as 
meaning  no  higher  degree  of  care  than  such  as  would  be 

• 

ably  expected  to  happen"  (Barnes  ▼.  use  ordinary  care  to  prevent  injury 
Shreveport  R.  Co.,  47  La.  Ann.  1218,  (Bullard  v.   Southern   Ry.  Co.,  116 
17  So.  782).    In  Alabama  a  high  de-  Ga.  634,  43  S.  £.  39  (1902).    Where 
gree    of    care    is    required   and    de-  the  track  has  been  constantly  used 
scribed  by  statute  (Code,  1886,  par.  as  a  walkway,  it  is  the  duty  of  the 
1144;  see  Aiobile,  etc.  R.  Co.  v.  Ma-  company    to  exercise   ordinary  care 
lone,  46  Ala.  391 ;  Nashville,  etc  R.  to  avoid  injury  to  persons  so  using 
Co.    V.    Comans,    45    Id.    437).      In  it,   whether   trespassers  or  licensees 
Massachusetts,    in    certain    cajses,    a  ( Chesapeake,  etc.  Ry.  Co.  v.  Bodgen' 
less  degree  of  care  is  required  by  a  Admr.,   100  Va.   324,   41  S.  £.  732 
statute    (Pub.   St.   ch.    112,   §   212)  (1902).     Where  a  railway  track  is 
giving  a  right  of  action  against  a  laid  along  the  street  ordinary  care 
railroad  company  where  the  life  of  a  must  be  used  to  avoid  injury;  plain- 
passenger    or    of    a    person    not    a  tiff  was  carrying  dinner  to  the  fire- 
passenger    or    in    the   employ   of   a  man  of  the  engine  which  struck  him 
company  is  lost  by  "the  imfitness  or  and  was  looking  for   it;   he  had  a 
gross  negligence  or  carelessness  of  its  right  to  be  where  he  was  (St.  Louis, 
servant  or  agents  while  engaged  in  etc.  Ry.  Co.  v.  Beanes,  173  III.  582, 
its  business"    (see  Chisholm  v.  Old  51  N.  E.  68   (1898).     Where  one  on 
Colony  R.  Co.,  159  Mass.  3,  33  N.  E.  a  public  street  is  injured  by  being 
927 ) .     A   railway  company  is   only  struck  by  a  mail  pouch  thrown  by 
bound  to  use  ordinary  care  to  pre-  a  mail  clerk  from  the  train,  a  cus- 
vent  injury  to  one  walking  about  its  tom  known  to  the  company,  the  en- 
tracks  in  the  yard,  though  the  fact  dence  will  warrant  a  finding  of  n^- 
that  its  yard  wa;s  so  used  was  known  ligenoe    (Pittsburg,   etc.   Ry.   Co.  v. 
to  it  (Shrader  v.  Nashville,  etc.  Ry.  Warrum,  82  N.  E.   (Ind.  App.)  934, 
Co.,   114  S.  W.    (Ky.)    788    (1909).  84   N.    E.    356    (1907).      It  is  the 
Must  use  ordinary  care  to  avoid  in-  duty  of  the  company  to  observe  rea- 
jury  to  those  using  the  depot  in  the  sonable   care   towards   employees  li- 
customary  way,  as  in  case  of  a  dray-  censed  to  use  the  space  between  tracks 
man  who  has  oacked  his  dray  against  in  the  yard,  but  the  compcuiy  is  not 
the  platform    (Southern  Ry.  Co.  ▼•  liable  where  the  employee  steps  aside 
Bailey,  110  Va.   833,  67  S.   E.   365  to  avoid*  an   approaching  passenger 
(1910).     Whether   a   railway   com-  train,    placing   himself    immediately 
pany  is  negligent  in  permitting  an  in  a  position  of  danger,  and  is  in- 
object  to  project  so  as  to  injure  a  jured  by  the  moving  of  freight  cars 
pedestrian   at   a   public  crossing  is  on   another  track;    plaintiff  is  not 
a  question  for  the  jury   (St.  Louis,  entitled  to  recovery  imder  the  rule 
etc.  Ry.  Co.  v.  Carr,  126  S.  W.  (Ark.)  that  where  one  negligently  places  an- 
850   (1910).     Where  a  private  path-  other  in  a  position  of  danger  and  is 
way  is  habitually  used  by  a  number  injured  in  obeying  the  instinct  of  self- 
of    persons    in    crossing    a    railway  presesvation,  he  is  not  guilty  of  con- 
track,  employees  aware  of  the  cus-  tributory  negligence    (Langenfeld  v. 
tom  are  bound  to  anticipate  that  it  Union    Pac.    Ry.   Co.,   85   Neb.   527, 
may  be  so  used  at  a  given  time,  and  123  N.  W.   1086   (1910).     "A  rail- 
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required  from  the  driver  of  a  stage-coach."  The  manager 
of  a  railroad  must  use  that  degree  of  care  to  avoid  injury 
to  strangers,  which  the  majority  of  prudent  and  careful 
men  would  use  in  a  similar  situation,  to  protect  them- 
selves against  similar  risks.^  And  since  human  life  is 
always  more  or  less  endangered  by  the  speed  at  which 
trains  necessarily  run  and  by  other  peculiarities  of  rail- 
road traffic,  it  is  the  duty  of  railroad  managers  to  take 
snch  precautions  against  danger  as  are  reasonably  pro- 
portioned to  the  magnitude  of  the  peril.  The  ordinary 
care  to  be  used  in  the  management  of  a  railroad,  there- 
fore, may,  and  frequently  does,  require  the  use  of  pre- 
cautions which,  in  any  business  involving  less  risk,  would 
be  required  only  from  one  bound  to  use  a  high  degree  of 
care.*^    But  it  is  erroneous  to  charge  a  jury  that  **  the 

way  company  doea  not  discharge  its  reason  for  requiring  a  railroad  corn- 
whole  duty  by  refraining  from  in-  pany  to  use  the  care  specified  to  avoid 
juring  a  trespasser  on  its  tracks,  injuring  persons  walking  along  its 
It  is  bound  in  all  cases  to  exercise  track  at  a  place  where  it  is  com- 
reaeonable  care  to  avoid  injuring  all  monly  used,  is  that  such  use  notifies 
persons  who  are  known  to  be,  or  it  that  people  are  liable  to  be  there. 
who  may  be  reasonably  expected  to  Therefore,  the  operators  of  the  train 
be,  upon  its  right  of  way  "  ( Chicago,  must  use  ordinary  care  to  discover 
etc.  Ry.  Co.  v.  Wilgus,  40  Neb.  660,  them,  and  also  use  such  care  to  avoid 
58  X.  W.  1125  (1804).  See  also  injuring  them"  (Missouri,  etc.  Ry. 
Shults  V.  Chicago,  etc.  Ry.  Co.,  83  Co.  v.  Alalone,  102  Tex.  269,  115 
Neb.  279,  119  N.  W.  463  (1907);  S.  W.  1150  (1909). 
Scbreiner  v.  Great  Northern,  etc.  'Johnson  v.  Hudson  River  R.  Co., 
Ry.  Co.,  86  Minn.  345,  90  N.  W.  400,  6  Duer,  633,  aff'd,  20  N.  Y.  65 ; 
58  li.  R.  A.  75  (1902);  Missouri,  disapproving  on  this  point.  Brand 
etc  Ry.  Co.  v.  Sharp,  120  S.  W.  v.  Schenectady,  etc.  R,  Co.,  8  Barb. 
(Tex.    App.)    263    (1909).      Where  368. 

the  accident  occurred  at  a  ''blind  ^Alabama,  etc  R.  Co.  v.  McAl- 
erossing,"  one  more  than  usually  dan-  pin,  75  Ala.  113;  Louisville,  etc.  R. 
gerous,  a  dam  and  saw  mill  nearby  Co.  v.  McCoy,  81  Ky.  403 ;  and  other 
furnishing  an  additional  voice  to  the  cases  cited  under  §  47,  ante, 
general  chorus  echoing  through  the  'Weber  v.  N.  Y.  Central  R.  Co.^ 
eanyon,  it  is  proper  for  the  court  to  58  N.  Y.  451,  462.  A  railroad  corn- 
submit  to  the  jury  whether  the  com-  pany  operating  its  trains  on  city 
pany  is  not  n^ligent  in  failing  to  streets  must  use  greater  care  than  in 
keep  a  switchman  at  the  crossing  less  frequented  localities,  and  any 
(Russell  V.  Oregon,  etc.  Ry.  Co.,  64  neglect  of  any  precautions  proper  in 
Ore.  128,  102  Pac  619  (1909).  "The  the    peculiar    circumstances    of    the 
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utmost  care  "  or  even  ^'  great  care  '*  must  be  used  in 
the  management  of  a  railroad,  with  reference  to  others 
than  passengers/ 

locality  constitutes  negligence  (nor-  S.  W.  520).  So  as  to  "unusual 
folk,  etc.  R.  Co.  V.  Burge,  84  Va.  63,  care  "  and  **  extraordinary  diligence  ** 
4  S.  £.  21).  A  railway  company  is  (Sabine,  etc  R.  Go.  v.  Hanks,  2  Tex. 
negligent  if  it  fails  to  adopt  the  Civ.  App.  306,  21  S.  W.  947).  It 
most  approved  modes  of  construe-  is  error  to  require  a  railroad  com- 
tion  and  machinery  in  known  use  in  pany  in  approaching  a  crossing  to 
the  business,  and  the  best  precau-  exercise  "  a  high  degree  of  diligence 
tions  in  known  practical  use  for  se-  and  care''  and  "give  sufficient  and 
curing  safety  (Manson  v.  Manhat-  timely  warning,  and  take  such  pre- 
tan  R.  Co.,  55  N.  Y.  Super.  Ct.  18).  cautions  as  shall  be  efficient"  (Chi- 
* "  The  utmost  care,"  held  fatal  cago,  etc.  R.  Co.  v.  Fisher,  49  Eans. 
error  (Pendleton  St.  R.  Co.  v.  Stall-  460,  30  Pac.  462).  Gulf,  etc  Rj.  Co. 
mann,  22  Ohio  St.  1 ;  Weber  v.  N.  Y.  v.  Smith,  87  Tex.  348,  28  S.  W.  620 
Central  R.  Co.,  58  N.  Y.  451).  The  (1894),  (''That  there  may  be  no 
•contrary  ruling  in  Johnson  v.  Hud-  mistake  hereafter,  *  *  *  we  an- 
son  River  R.  Co.,  20  N.  Y.  65,  can  nounce  the  rule  that  railroad  corn- 
only  be  sustained  upon  the  theory  panics  at  crossings  and  such  portions 
that  the  charge,  although  technically  of  their  tracks  as  may  commonly  be 
erroneous  in  using  the  words  "  ut-  used  as  a  foot-way  or  crossing,  which 
most  care,"  did  not,  under  the  oir-  is  known  to  the  company,  and  at 
oumstances,  mislead  the  jury  (Weber  which  persons  may  be  expected,  must 
V.  N.  Y.  Central  R.  CJo.,  58  N.  Y.  use  ordinary  care  to  discover  their 
451).  A  charge  that  the  company,  presence  and  avoid  inflicting  injury 
in  running  trains  at  night,  across  upon  them,  and  that  in  the  exercise 
a  highway,  "  was  bound  to  use  all  of  that  degree  of  care  they  must  use 
the  means  and  measures  of  precau-  such  an  amount  of  vigilance  and  cau* 
tion  which  the  highest  prudence  could  tion  as  a  man  of  ordinary  prudence 
suggest,  and  which  it  was  in  its  would  use  under  like  circum- 
power- to  employ,"  is  erroneous  (Id.),  stances");  Galveston,  etc.  Ry.  Co. 
A  charge  that  the  compcuiy  was  v.  Gormley,  91  Tex.  393,  43  S.  W. 
bound  to  use  *<a  full  measure  of  877,  66  Am.  St.  Rep.  894  (1898). 
care  and  diligence,  all  that  could  be  To  the  writer,  however,  where  indis- 
expected,"  is  erroneous,  as  amount-  putably  the  facts  of  the  case  call 
ing  to  the  requirement  of  extraordi-  for  the  exercise  of  a  high  degree  of 
nary  care  (Western,  etc  R.  Oo.  v.  vigilance  (adopting  this  metaphys- 
King,  70  Ga.  261).  An  instructi<m  ical  distinction  between  care  and  vig- 
that  a  railway  company  must  use  ilance)  it  is  the  height  of  absurdity 
great  care  in  operating  its  trains  to  consider  the  use  of  the  term,  high 
at  streets  and  public  crossings,  and  degree  of  care,  in  a  relation  where  it 
to  discover  persons  thereon,  and  to  cannot  mislead  and  does  in  truth 
avoid  damage  to  their  persons  and  more  accurately  convey  the  idea  in- 
property,  states  a  greater  degree  of  tended,  reversible  error.  An  instrue- 
care  than  is  required  by  law  (Gulf,  tion  that  it  was  the  duty  of  the  op- 
etc.  R.  Co.  V.  Smith,  87  Tex.  348,  28  eratives  to  keep  a  constant  lookout 


1121  BAILBOAD  INJUBIES   TO   PEBSONS.  [§   458 

§  458.  niustratioDB  of  want  of  care.  —  The  duties 
which  railroad  companies  owe  to  persons  who  for  any 
reason  are  lawfully  upon  or  near  their  tracks,  have  been 
illustrated  in  practical  experience  in  many  different  ways. 
Thus,  a  railroad  company  is  responsible  to  persons  law- 
fully standing  upon  a  platform  of  one  of  its  stations,  for 
injuries  caused  by  throwing  any  heavy  thing  from  a  car 
vdthout  warning,^  or  by  the  projection  of  anything  from 

for    persons   and    property   on    the  nal,  and  plaintiff  was  injured  in  oon- 

track,   if  unexplained,  is  error    (St.  sequence   thereof,   he   could   veoover, 

Louis,    etc.    Ry.    Go.   v.    Waren,    65  sustained   (Heavener  t.  North  Omto- 

Ark.    619,    48    S.    W.    222    (1898)  ;  lina,  etc.  Ry.  Co.,  141  N.  C.  245,  53 

and  it  is  misleading  to  instruct  that  S.  E.  613  (1906)  ;  Alabama,  etc.  Rgr. 

it  was  not  their  duty  to  keep  a  look-  Co.  v.   Guest,   144  Ala.  373,  39  So. 

out  when   they  did  in   fact  see  the  654    (1906).      An    instruction    that 

plaintiff    before     injury     (Newport  railway   companies   are   required   to 

News,  etc  Ry.  Co.  v.  Denser,  97  Ky.  exercise    ordinary    care   to    discover 

92,   29   S.  W.  973    (1895).     An   in-  children  on  the  track,  and  that  the 

struction   that   if   a  railway  bridge  care  varies  with  the  known  probabil- 

was    not    so    commonly    used    as    a  ity  of  danger,  held  not  objectionable 

pathway  as  to  put  reasonably  pru-  on    the  ground  that  the   degree   ef 

dent  persons  on  notice  that  pedes-  care  does  not  vary  but  only  the  de- 

trians  might  be  there,  held  not  on  gree  of  vigilance  with  which  it  should 

the  weight  of  evidence  (McCowan  v.  be  exercised   (Missouri,  etc.  Ry.  Co. 

Gulf,  etc.  Ry.  Co.,  73  S.  W.    (Tex.  v.  Hammer,   34   Tex.   App.   354,   73 

App.)     46    (1903).      Where    a    cus-  S.  W.  708   (1904).     Where  the  per- 

toms  inspector  was  killed  by  the  sud-  son  injured  was  a  child,  manifesting 

den   closing  of   a  gap  left  between  its  helpness  condition  by  its  actions, 

cars  to  enable  him  to  discharge  his  an  instruction  to  the  effect  that  in 

duties,  without  notice  to  him,  an  in-  such  case  the  engineer  may  not  as- 

struction   that   the   failure   to   blow  sume  that  one  on  the  track  will  get 

the  whistle  as  required  at  crossings  off,  sustained   (Spooner  v.  Delaware, 

might  be   considered,   together   with  etc.  Ry.  O.,  115  N.  Y.  22,  21  N.  E. 

other  circumstances,  in  determining  696    (1889). 

the  n^ligence  of  the  company,  sus-        'Toledo,  etc.  R.  Oo.  v.  Maine,  67 

tained  though  such  failure  was  only  111.  298   [timber],     s.  P.,  Savannah, 

negligence  per  se  as  to  those  using  etc.  R.  Co.  v.  Slater,  92  Ga.  391,  17 

the  crossing  (Galveston,  etc.  Ry.  Co.  S.   E.    350    [plaintiff   standing  near 

▼.  Levy,  35  Tex.  App.  107,  79  S.  W.  track;  stick  thrown];  Atchison,  etc. 

879   (1904).     At  a  place  much  used  R.   Co.  v.  Johns,   36  Kans.   769,   14 

by  pedestrians  in  crossing  and  walk-  Pac.  237  [pushing  trunk  on  icy  sta- 

ing  along  the  track,  an  instruction  tion     platform     against     plaintiff]. 

that  if  the  operatives  were  negligent  Where   one   was   struck   by   a   mail 

in  having  no  headlight,  the  collision  pouch   thrown  from   the  train  by  a 

occurring  at  night,  and  giving  no  sig-  mail  clerk,  his  negligent  custom   in 

[Law  op  Neo.    Vol.  I  —  71] 


§   458]  BAILBOAD   INJUBIES  TO   PEBSONS.  1122 

a  car  over  the  edge  of  the  platform.*  So  the  company 
was  held  responsible  for  an  injury  to  one  standing  or 
passing  near  a  track,  caused  by  a  jet  of  steam  or  hot 
water  negligently  issued  from  the  engine."  It  is  pre- 
sumptively negligent  to  set  even  a  single  car  in  motion, 
without  a  brakeman  thereon,  in  a  position  to  enable  him 
to  perceive  danger,^®  much  more  to  run  several  cars  with 
no  brakeman,"  or  to  allow  detached  cars  to  run  on  a  de- 
scending grade,  without  enough  brakemen  to  control 

that   regard   affecting  the   company       *  Stamm  v.  Southern  R.  Co.,  1  Abb. 

with  notice  (Pittsburgh,  etc.  Ry.  Co.  N.    C.    438.      Whether    a   company 

V.  Warrum,  supra;  Carpenter  v.  Bos-  should   warn   persons   of  danger  on 

ton,  etc.  Ry.  Co.,  97  N.  Y.  494,  rev'g  passing  crossing,  when  a  locomotive 

24  Hun,  104).  near  by  is  emitting  steam,  is  for  the 

•So  held,  where  timber  projected  jury    (Lewis  v.  Eastern  R-  Co.,  60 

from  freight  car    (Hicks   v.   Pacific  N.  H.  187). 

R.  Co.,  64  Mo.  430).    Plaintiff,  stand-        "Noonan  v.  N.  Y.  Central  R.  Co., 

ing  out  of  danger  from  all  ordinary  131  N.  Y.  694,  30  N.  E.  67.    It  h 

trains,  was  struck  by  the  side-brake  generally  culpable  negligence  to  let 

of  a  construction  train.     Held,  that  a  car  run  down  hill,   without  any 

he  could  recover   (Sullivan  v.  Vicks-  brakeman    (Kay  v.  Pennsylvania  R. 

burg,  etc.  R.  Co.,  37  La,  Ann.  800,  Co.,  65  Pa.  St.  269).    Putting  a  car 

2  So.  686).  The  sides  of  the  cars  pro-  in  motion   on   a  track  where  it  is 

jected    over    the    station    platform  known   that  men   may  be,  without 

three  or  four  inches,  swept  the  plat-  any   person   being   on    the  car,  and 

form  and  struck  plaintiff  on  the  side,  without  any  means  of  stopping  it,  is 

Held,   enough    to   sustain   a   verdict  evidence  tending  to  prove  negligence, 

for  plaintiff  (Archer  v.  N.  Y.,  New  although  there  is  no  public  crossing 

Haven,  etc.  R.  Co.,   106  N.  Y.  589,  at  the  place  ( Lake  Shore,  etc.  R.  Ca 

13  N.   E.   318).     s.  P.,  Dobiecki  v.  v.    Hundt,    140   111.   625,   30  N.  E. 

Sharp,  88  N.  Y.  203.     Where  a  boy  468).     To  the  same  effect,  Phillips 

was  standing  on  a  skidway  near  the  v.  Milwaukee,  etc.  R.  Co.,  77  Wis. 

track  and  was  struck  by  a  project-  349,  46  N.  W.  543   [switching  cars 

ing  timber  on  a  passing  car   (Mis-  in  yard]. 

souri,  etc.  Ry.  Co.  v.  Scarborough,  29        "  Toledo,  etc.  R,  Co.  v.  McGinnis, 

Tex.  App.  194,  68  S.  W.  196  (1902) ;  71  HI.  346.    A  jury  is  warranted  in 

citing    this   passage   of    this    work  finding    a   railroad    company  negli- 

(Houston  Ry.   Co.   v.   Gee,  27  Tex.  gent  in  failing  to  place  a  brakeman 

App.    414,    66    S.    W.    78     (1902);  on  the  cars  when   making  a  flying 

Chesapeak,  etc.  Ry.  Co,  v.  Davis,  58  switch  in  its  private  yard,  frequently 

S.  W.  (Ky.)   698).    A  convict,  hired  used,    with    its   consent,    by  persons 

to  the  company  and  working  on  its  having  business  with  it   (Reifsnyder 

platform,  struck  by  a  projecting  side-  v.  Chicago,  etc.  R.  Co.,  90  Iowa,  76, 

brake  rod  (San  Antonio,  etc.  Ry.  O.  57  N.  W.  692). 
V.  Gonzales,  31  Tex.  App.  321  ( 1903). 
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them,^*  or  without  any  signals  or  person  to  look  out,"  or 
not  to  supply  any  train  with  a  suflBcient  number  of  brakes 
to  stop  it  within  a  reasonable  time  or  distance ;  or  for  the 
man  in  charge  of  the  brakes  to  fail  to  apply  them,  when 
the  proper  signal  is  given. ^*  The  presumption,  however,, 
is  one  of  fact  and  not  of  law,  and  is  therefore  rebuttable.. 
It  is  some  evidence  of  negligence  that  an  engine  or  train 
is  placed  in  charge  of  an  incompetent  person.  So,  too,, 
making  a  ^  ^  flying  switch  '  ^  or  ' '  kicking  ' '  a  car  or  push-^ 
ing  a  train  backward  over  a  crossing  or  any  other  place 
where  it  is  known  persons  are  likely  to  be  passing,  with- 
out warning  or  signal,  and  in  the  absence  of  lookout,  and 
without  control  over  the  detached  cars.  It  has  sometimes 
been  held  that  such  acts  are  so  obviously  negligent  that 
they  will  be  held  negligence  per  5e."  But  it  is  believed 
that,  except  where  the  facts  admit  of  no  other  reasonable 
conclusion,  it  is  a  question  for  the  jury  on  the  facts  of 
each  case,"  unless  denounced  by  statute.  It  is  the  duty 
of  the  lookout  man  on  an  engine  to  keep  a  watch  for 
objects  in  front  of  it ;  and  it  is  very  culpable  negligence 
for  a  lookout  to  fail  to  see  a  person  on  the  track  who  is 
plainly  visible,"  though  it  is  not  negligence  to  run  a  train 
at  night,  when,  by  rain  or  other  natural  causes,  the  look- 
out cannot  see  anything  in  front  of  him."    It  is  usually 

''Baker  t.   Kansas   City,   etc   IL  5    Ind.    App.    108,    31    N.    E.    839 

Co.,  122  Mo.  633,  26  S.  W.  20.  ( 1892 ; )    Pakalinsky  v.   New  York, 

»  Conley  v.  Cincinnati,  etc.  R.  Cow,  etc.  Ry.  Co.,  82  N.  Y.  424 ;  York  v. 

89  Ky.  402,  12  S.  W.  764.  Maine  Cent.  R.  Co.,  84  Me.  117,  24 

"Forbes  v.  Atlantic,  etc  R.  Co.,  76  Atl.  790,  18  L.  R.  A.  60  (1891). 
N.  C.  454.  "East    Tennessee,    etc.    R,    Co.   v.. 

"  Chicago  Ter.,  etc  R,  Co.  v.  Wal-  White,  5  Lea,  540.  The  engineer 
Urn,  74  N.  E.  (Ind.  App.)  988  discovered  plaintiff  when  a  half 
(1905)  ;  French  v.  Taunton,  etc.  R.  mile  away,  but  supposed  the  object- 
Co.,  1 16  Mass.  537 ;  Delaware,  etc  seen  was  a  pig  on  the  track.  He  did 
Ry.  Co.  V.  Converse,  139  U.  S.  469;  not  slacken  speed  until  it  was  too 
Mitchell  V.  Illinois,  etc.  Ry.  Co.,  110  late  to  stop  the  train  after  discover- 
La.  Ann.  630,  34  So.  714,  98  Am.  St.  ing  the  object  to  be  a  child.  The 
Rep.  472,  and  note;  Elliott  on  Rail-  railroad  company  was  held  liable 
roads,  §  1162,  notes  124  and  125,  (Keyser  y.  Chicago,  etc.  R.  Co.,  66 
citing  this  section  of  this  work.  Mich.  390,  33  N.  W.  867). 

"Ohio,  etc.  Ry.  Co.  v.  McDaneld,       "Louisville,  etc.  R.  Co.  v.  Melton, 
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evidence  of  negligence  for  the  engineer  to  refuse  to  stop 
a  train  when  he  sees  a  person,  on  or  near  the  track,  giving 
signals  of  alarm,  and  plainly  endeavoring  to  stop  the 
train.  Where  railroads  are  carefully  built,  and  as  care- 
fully excluded  from  contact  with  highways  as  they  are  in 
England,  an  engineer  might  be  in  some  cases  justified  in 
believing  that  a  stranger,  thus  giving  signals  of  alarm, 
was  an  irresponsible  person,  who  need  not  be  noticed; 
but  in  America,  generally,  where  few  railroads  are  thus 
constructed,  and  where  the  danger  of  travel  is  therefore 
greatly  increased,  the  presumption  of  the  duty  of  the  en- 
gineer to  slacken  speed  under  such  circumstances  is  very 
strong ;  and  his  refusal  to  do  so  has  been  held,^*  and  prob- 
ably always  would  be  held,  gross  negligence,  if  the  event 
proved  that  the  alarm  was  well  founded.  If  any  person 
persists  in  remaining  upon  the  track,  in  the  direct  path 
of  the  train,  it  is  the  absolute  duty  of  the  engineer  to  stop, 
if  he  realized  the  danger  in  time  and  could  do  so  without 
endangering  the  safety  of  his  train  or  cars.^** 

§  459.  Lessor  and  lessee,  liability  for  injuries  inflicted 
on  persons  on  or  near  the  track.  —  Railroad  companies 
have  no  power  to  lease  their  roads  or  to  delegate  their 
public  duties,  without  express  statutory  authority ; "  and 
therefore  a  company  which  attempts  to  do  so  remains 
liable  for  injuries  suffered  through  the  negligence  of  any 
one  operating  any  part  of  its  road,  with  its  consent." 

2  Lea,  262.     The  Tennessee  statute  80   N.   Y.   27.     See    §    120a,  ante; 

requires  that  a  person  should  accom-  Booth  ▼.  St.  Louis,  etc.  Ry.  Co.,  217 

pany  each  locomotive,  as  a  lookout  Mo.   710,    117   S.   W.    1094    (1909). 

(Code,  1884,  par.  1298).    See  §  463,  See  §  413,  and  notes,  ante, 
post  "Id.;    Illinois   Central  R.  Co.  v. 

'•Memphis,  etc.  R.  Co.  v.  Sanders,  Barron,  5  Wall.  90;  Alexandria,  etc 

43  Ark.  225.    See  Barley  v.  Chicago,  R.  Co.  v.  Brown,  17  Id.  445;  Nelson 

etc.  R.  Co.,  4  Biss.  430.  v.  Vermont,  etc.  R.  Co.,  26  Vt  717: 

'•a  Bouwmeester  v.  Grand  Rapids,  Maboney  v.  Atlantic,  etc.  R.  Co.,  63 

etc.  R.  Co.,  63  Mich.  557,  30  N.  W.  Me.  68;  Daniels  v.  Hart,  118  Mass. 

337.     See  §§  483-4  and  notes,  post.  543 ;  Ohio,  etc.  R,  Co.  v.  Dunbar,  20 

"Abbott  V.  Johnstown,  etc,  R.  Co.,  111.  623;  Aycock  v.  Raleigh,  etc.  R. 
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Even  when  such  a  lease  is  authorized,  it  does  not  always 
follow  that  the  lessor  will  escape  this  responsibility. 
That  will  depend  upon  the  terms  of  the  statute  and  the 
lease.  A  mere  permission  to  lease  does  not  have  this 
effect.**  But  if  the  permissive  statute  contemplates  a 
transfer  of  responsibility  from  the  lessor  to  the  lessee, 
as  seems  to  be  generally  the  case,  the  lessor  is  not  com- 
pelled to  remain  liable  for  the  negligence  of  the  lessee." 

Co.,  89  N.  C.  321;  Maoon,  etc  R.  OOb  36  Am.  Rep.  606;   Logan  v.  North 

V.   Mayes,  49  Ga.  355.     See   §  413,  Carolina  Ry.  Co.,  116  N.  C.  940,  21 

and  notes,  ante.  S.  E.  959  ( 1896 ) ;  Braslin  v.  Somer- 

"The  ground   of  liability  of  the  ville,  etc.  Ry.  Co.,  145  Mass.  64,  13 

lessor  company,  for  acts  of  lessee,  is  N.  £.  65  ( 1896 ) ;  Harmon  v.  Colum- 

not  merely  that  lessee  is  agent  of  bia,  etc.   Ry.   Co.,  28   S.   C.   401,   5 

lessor,  but  that  lessor,  in  considera-  S.    E.    835,    13   Am.    St.    Rep.    686; 

tion  of  grant  of  its  charter,  under-  Acker  v.   Alexandria,   etc.   Ry.   Co., 

took  the  performance  of  duties  and  84   Va.    648,   5   8.   E.   688    (1888); 

obligations  towards  the  public,  and  Singleton  v.   Southwestern  Ry.   Co., 

public  policy  requires  that  it  should  70   Gra.   464,   48   Am.   Rep.   574,   21 

not   be    relieyed   therefrom   without  Am.  &  Eng.  Ry.  Cases,  226;  Markey 

legislative   consent    (Balsley   v.    St.  v.  Louisiana,  etc.  Ry.  Co.,  185  Mo. 

Louis,  etc.  R.  Co.,  119  111.  68,  8  N.  348,  84  S.  W.  61    (1904);   Drisooll 

E.  859).     Mere  consent  to  lease  is  v.  Norwich,  etc.  Ry.  Co.,  65  Conn, 

not   an   exemption.      See    Abbott   v.  2301,  32  Atl.  364    (1895);   Green  v. 

Johnstown,  etc.  R.  Co.,  80  N.  Y,  27;  Coast  Line  Ry.  Co.,  97  Ga.   15,  24 

Waamer  v.  Delaware,  etc.  Canal  Co.,  S.  E.  814,  33  L.  R.  A.  806,  54  Am. 

Id.  212.     See  §  413,  and  notes,  on^e.  St.    Rep.    379     (1896);    Harden    v. 

"  Mahoney  v.  Atlantic,  etc.  R.  Co.,  North  Carolina  R.  Co.,  129  N.  C. 
63  Me.  68;  Philadelphia,  etc.  R.  Co.  354,  40  S.  E.  184,  55  L.  R.  A.  784, 
V.  Anderson,  94  Pa.  St.  361 ;  (guested  84  Am.  St.  Rep.  747  ( 1901 ) ;  Choi- 
V.  Newburyport,  etc.  R.  Oo.,  127  lette  v.  Omaha,  etc.  Ry.  Co.,  26  Neb. 
Mass.  204.  Holding  that  in  the  ab-  169,  41  N.  W.  1106,  4  L.  R.  A.  135; 
sence  of  special  statutory  exemption'  Reed  v.  Southern  Ry.  Co.,  55  S.  E. 
the  lessor  remains  liable  for  torts  of  (S.  C.)  218  (1906) ;  Chicago,  etc 
tbe  lessee  in  operation  (Thomas  v.  Ry.  Co.  v.  Hart,  209  111.  414,  70 
Railway  Co.,  101  U.  S.  71 ;  Railway  N.  E.  654,  66  L.  R.  A.  75.  In  the 
T.  Brown,  17  Wall.  445;  New  York,  case  last  cited  there  were  dissenting 
etc.  Railway  Co.  ▼.  Winans,  17  How.  opinions  and  the  cases  on  both  sides 
30;  Ohio,  etc.  Railway  Co.  v.  Dun-  were  cited  and  fully  reviewed.  Hold- 
bar,  20  III.  623,  71  Am.  Dec.  291,  ing  the  lessor  exonerated  from  neg- 
and  note;  McCluer  ▼.  Manchester,  ligence  in  operation,  but  liable  for 
etc.  Ry.  Co.,  13  Gray,  124,  74  Am.  negligence  in  construction,  etc.  Sec. 
Dec.  624;  Pittsburg,  etc.  Ry.  Co.  v.  413  and  notes,  ante  (Nugent  v.  Bos- 
Campbell,  86  111.  443;  Waamer  v.  ton,  etc.  Ry.  Co.,  80  Me.  62,  12  Atl. 
Delaware,  etc.  Ry.  Co.,  80  N.  Y.  212,  797,  6  Am.  St  Rep.  151,  38  Am.  4b 
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§  459a.  Companies  permitting  the  operation  or  use  of 
their  road,  etc.,  by  another.  —  An  owning  company  per- 
mitting another  company  to  operate  and  use  its  track  is 
generally  liable  for  the  negligence  of  the  latter."  The 
operating  or  using  company  must  be  regarded  as  the 
agent  of  the  company  owning  the  franchise  and  structure 
and  always  responsible  to  third  parties,  unless  relieved 
by  the  provisions  of  a  lease  authorized  by  the  legislative 
power."   The  owning  company  is  of  course  liable  for  any 

Ehg.    R.    Caa.    52     (1888);    Acker-  is    primarily    responsible    (Rookard 

man  v.  Cincinnati,  etc.  Ry.  Co.,  106  v.   Atlanta,   etc.   Ry.   Co.,  65  S.  E. 

N.  W.    (Mich.)    558    (1906);   Shores  (S.  C.)    1047   (190»).     Contra,  hold- 

▼.  Southern  Ry.  Co.,  72  S.  C.  244,  ing  there  is  an  implied  exemption  of 

51  S.  E.  6dO  (1905) ;  Arrowsmith  v.  lessor  (Hahs  v.  Cape  Girardeau,  etc 

Nashville,  etc.  Ry.  Co.,  57  Fed.  165;  Ry.  Co.,  126  S.  W.   (Mo.  App.)  524 

Miller  v.  New  York,  etc.  Ry.  Co.,  125  (1910). 

N.  Y.   118,  47  Am.  &  Eng.  R.  Cas.       ■•Highland,  etc.  Ry.  Co.  v.  South, 

369;  St.  Louis,  etc.  Ry.  Co.  v.  Curl,  112  Ala.  642,  20  So.   1003   (1896); 

N.  Y.   118,  47  Am.  &  Eng.  R.  Cas.  Central,  etc.  Ry.  Co.  v.  Wood,  129 

458;    Briscoe   v.   Southern,   etc.   Ry.  Ala.  483,  29  So.  775  (1901);  Subur- 

Co.,     40     Fed.     273;     Williams     v.  ban  Ry.  Co.  v.  Balkwill,  195  HI.  535, 

Spartanburg,  etc.  Ry.  Co.,  124  Fed,  63  N.  E.  389  (1902);  West  Chicago, 

796  (1903);  Curtis  v.  Cleveland,  etc.  etc.    Ry.   Co.   v.   Anderson,  200  111. 

Ry.  Co.,  140  Fed.  777   (1906).     For  329,  66  N.  E.  717   (1902);  Chicago, 

varying  views  of  eminent  law  writers  etc.  Ry.  Co.  v.  Schmitz,  211  111.  446, 

see  Hutchinson  on  Carriers,  §  575;  71    N.     E.     1050     (1904);    Chicago 

Wood   on   Railroads,   §   400;    Pierce  Term.   Ry.   Co.   v.   Vandenberg,  164 

on  Railways,  §  283;  Patterson's  Am.  Tnd.    470^    73    N.    E.    990    (1906); 

Law,  arts.  130^131;   Rorer  on  Rail-  Heron  v.  St.  Paul,  etc.  Ry.  Co.,  68 

roads,   §§  605-606;    Elliott  on  Rail-  Minn.  542,  71  N.  W.  706  (1897). 
roods,   §§   466-478.     See   §  413  and       "Decker  v.  Erie,  etc.  Ry.  Co.,  85 

notes,  ante.     See  also  in  support  of  App.   Div.   13,   82  N.   Y.   Supp.  895 

the    latter    doctrine,    Heron    v.    St.  (1903);    Cincinnati,  etc.  Ry.  Co.  v. 

Paul,  etc.  Ry.  Co.,  68  Minn.  542,  71  Criss,    15    Ohio   Cir.    Ct.   R.  398,  7 

N.  W.  706   (1897);  Yeats  v.  Hlinois  O.    C.    D.    632    (1897);    Smalley  v. 

C^nt.  Ry.  Co.,  137  Fedv  943  (1906) ;  Atlantic,  etc.  Ry.  Co.,  73  S.  C.  572, 

Moorshead  v.   United  Ry.   Cos.,   100  53  S.  E.  lOOO  (1906);  Southern,  etc 

S.    W.     (Mo.    App.)     611     (1907);  Ry.  Co.  v.  Sage,  98  Tex.  438,  84  S. 

Offoner  v.  Erie,  etc.  Ry.  Co.,  140  111.  W.  814  (1904) ;  Gulf,  etc.  Ry.  Co.  t. 

App.   562    (1908);   Parker  v.  North  Miller,  35  Tex.  App.   116,  79  S.  W. 

Carolina,    etc.    Ry.    Co.,    150   N.    C.  1109,   aff'd,   98  Tex.   270,  83  S.  W. 

433,  64  S.  E.  186   (1909);  Logan  v.  182    (1904);    Jefferson   v.   Chicago, 

Atlantic,  etc.  Ry.  Co.,  82  S.  C.  518,  etc.  Ry.  Co.,  117  Wis.  549,  94  X.  W. 

64   S.   E.   515    (1909).     Both  lessor  289   (1903):  Chicago,  etc.  Ry.  Co.  v. 

and  lessee  are  liable,  but  the  lessee  Reinhart,  235  111.  535,  85  N.  £.  606, 
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injury  caused  by  its  own  negligence  to  another  company, 
while  the  latter  is  running  trains  on  its  road  under  con- 
tracty  and  is  also  so  liable  for  an  injury  to  the  passengers 
and  servants  of  such  company.^"*  It  is  also  liable  to  per- 
sons on  the  trains  of  the  licensee  company,  including  em- 
ployees, for  injuries  caused  by  structural  defects  in  road- 
bed, track  or  bridges,  or  by  the  defective  condition  of  its 
switches  or  its  mismanagement  of  the  same."**  Where  a 
railroad  company  operates  a  railroad  at  the  time  of  in- 
jury, there  is  a  presumption  that  such  company  also 
owned  or  controlled  the  train  which  did  the  injury."* 

§  459b.  Gompanies  operating  or  using  the  roads  of 
others.  —  Railway  companies  operating  their  trains  with 
their  own  train  crews  over  the  road  of  another  company 
by  contract  or  permission  are,  as  a  matter  of  course, 
liable  for  injuries  inflicted  by  their  own  negligence  or 
that  of  their  servants  on  third  parties.  They  cannot  be 
made  Uable  for  conditions,  acts  or  omissions  over  which 
they  have  no  control.  They  must  have  both  the  right  and 
power  to  discharge  an  alleged  duty  before  they  can  be 
held  liable  for  its  violation ;  ^*  subject  to  the  qualification, 
however,  that  they  will  be  liable  for  injuries  resulting  to 

139  111.   App.  53    (1908);    Southern  over  the  track  of  another,  the  latter 

Ry.  Co.  T.  Arnold,  50  So.  (Ala.)  293  company  is  liable  for  injuries  caused 

(1909) ;  Gregory  v.  Georgia,  etc  Ry.  solely  by  the  negligence  of  its  own 

Co.,    132    Ga.    587,    64    S.    E.    686  switchmen  if  not  properly  attending 

( 1909) ;     Sanders    v.    Pennsylvania,  to  his  duty,  to  an  engineer  of  the 

etc   Ry.   Co.,  225   Pa.   106,  73   Atl.  former  company  while  operating  its 

1010     (1910).      Where    the    owning  engine  on  said  track,  and  also  to  the 

company   agrees   to   furnish   a   com-  other    company    for    damage    to    its 

pany    while   using    its    tracks   with  property). 

switchmen  and  signalmen,  the  former  "b  Hamilton  v.  Louisiana,  etc.  Ry. 

is  liable  to  the  servants  of  the  latter  Co.,  117  La.  243,  41  So.  660,  6  L.  R. 

for  the  failure  to  discharge  the  ser-  A.  (N.  S.)  787  (1906).    See  note  44, 

rioe  with  reasonable  care  (Cleveland,  L.  R.  A.  453. 

etc    Ry.   Co.   v.   Gossett,   87   N.    E.  "c  Shearman  &  Redfield's  note  10, 

(Ind.)   723   (1900).  p.  777. 

•"•Matter  of  Merrill,   54  Vt  200  "Collier    v.    Great    Northern    Ry. 

(where  one  railroad  company  has  a  Co.,    40    Wash.    639,    82    Pac.    935 

right  by  contract  to  run  its  trains  (1909). 
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their  servants  and  others  from  the  defective  condition  of 
the  road  upon  which  they  undertake  to  run  their  trains." 
And  it  held  generally  that  they  are  liable  for  their  own 
negligence  and  that  of  their  servants  for  injuries  to  third 
parties  in  the  same  manner  as  if  owning  the  road."*  But 
it  has  been  held  a  company  operating  its  trains  over  the 
tracks  of  another  corporation  or  railway  company  is  not 
liable  to  its  servants  for  injuries  resulting  exclusively 
from  the  negligence  of  the  servants  of  the  owning  com- 
pany in  a  matter  relating  to  the  discharge  of  their  duties 
as  servants,  and  not  in  the  discharge  of  the  absolute 
duties  of  the  master."**    They  are  so  liable  for  a  collision 

''Liability  of  licenaee  to  its  ser-  (1900),  (though  operated  under  the 
vant  for  condition  of  track  (Stetler  rules  and  orders  of  the  owning  cozn- 
V.  Chicago,  etc.  Ry.  Co.,  46  Wis.  497,  pany)  ;  Clark  v.  Greer,  86  Fed.  447, 
1  N.  W.  112  [a  railway  company  run-  32  C.  C.  A.  296. 
ning  its  trains  over  the  track  of  *^  Brady  v.  Chicago,  etc.  Ry.  Co., 
another  railway  company  is  liable  114  Fed.  100  (C.  C.  A.)  57  L.  R.  A. 
to  its  servants  for  defects  therein  712  ( 1902 ),  per  Sanborn,  C.  J.,  Cald- 
when  it  would  be  liable  if  the  in-  well,  C.  J.,  ^dissenting;  see  Clark  v. 
jury  resulted  from  defects  in  its  Chicago,  etc  Ry.  Co.,  92  Dl.  43,  and 
own  track] ;  Denver,  etc.  Ry.  Co.  v.  cases  cited  in  opinion.  McMarshall  t. 
Sullivan,  21  Colo.  302,  41  Pac.  501 ;  Chicago,  etc.  Ry.  Co.,  80  Iowa,  757, 
Wisconsin,  etc.  Ry.  Co.  v.  Ross,  142  45  N.  W.  1065  (1890)  (joint  use 
111.  9,  34  Am.  St.  Rep.  49,  31  N.  W.  of  track  imposes  on  each  company  a 
410;  Story  v.  Concord,  etc.  Ry.  Co.,  liability  for  the  exercise  of  ordinary 
70  N.  H.  364,  48  Atl.  288  (1900);  care  for  the  protection  of  the  em- 
Grand  Trunk  Ry.  Co.  v.  Tenant,  14  ployees  of  the  other  in  the  perform- 
C.  C.  A.  190,  66  Fed.  922;  Illinois  anoe  of  their  duties  with  respect  to 
Term.  Ry,  Co.  v.  Thompson,  112  111.  such  joint  use.  Every  railroad  com- 
App.  463,  aff'd,  210  111.  226,  71  N.  pany  whose  employees  use  the  road 
E.  328  (company  being  in  possession  of  another  company  under  its  direc- 
of  the  tracks  and  yard  and  engaged  tion,  or  for  its  benefit,  owes  it  as  a 
in  the  operation  of  switching  cars,  duty  to  such  employees  to  see  that 
it  makes  no  difference  whether  the  such  road  is  in  a  condition  which 
appellant  company  owned  the  prem-  will  not  endanger  their  lives  or 
ises  or  was  a  mere  licensee,  it  is  re-  limbs) ;  Omaha,  etc.  R.  Co.  v.  Mo^ 
sponsible  to  the  servant  of  another  gan,  40  Neb.  604,  59  N.  W.  81 
company  for  injury  received  from  the  (1894)  (where  two  railroad  com- 
dangerous  proximity  of  the  telegraph  panics  occupied  the  same  property 
pole  to  the  track).  jointly,  such  as  depot  grounds,  switch 

''a  Webb  v.  Portland,  etc.  Ry.  Co.,  yards  and  tracks,  each  company,  must 

67  Me.  117;  Chicago,  etc.  Ry.  Co.  v.  exercise  ordinary  care  to  prevent  in- 

Posten,  59   Kans.   449,  53  Pac.  465  juring  the  employees  of  the  other, 
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caused  by  the  negligence  of  their  servants  while  under 
the  orders  of  the  train  dispatcher  of  the  owning  com- 
pany/* A  company  dominating  another  by  its  control  of 
stock  and  operating  both  as  one  system,  notwithstanding 
separate  operating  organizations  are  continued,  is  di- 
rectly liable  to  one  injured  while  engaged  in  unloading 
one  of  its  own  cars  on  the  track  of  the  subordinate  com- 
pany though  caused  by  the  negligence  of  the  latter 's  ser- 
vants." When  a  company  is  in  possession  of  a  railway 
yard  and  tracks,  though  owned  by  another,  it  is  liable  for 
injuries  caused  a  brakeman  by  strutcural  defects,  as  the 
dangerous  proximity  of  a  telegraph  pole  to  the  track.'** 
Nor  is  it  material  as  affecting  the  liability  to  others, 
whether  the  company  using  the  track  of  another  is  or  is 
not  a  trespasser.'®*  In  Pennsylvania,  where  two  or  more 
companies  use  the  same  track,  it  is  considered  the  prop- 
erty of  each  while  using  it,  and  it  is  immaterial  whether 
there  is  in  fact  a  joint  ownership  or  a  mere  trafBc  arrange- 
ment.*®*» 

§  459c.  Liability  for  foreign  cars.  —  Where  a  railroad 
company  is  compelled  by  statute  to  forward  over  its  line 

and  if  the  employee  of  one  company,  1055     (1900) ;     Clark    v.    Geer,    86 

while  on   such  grounds   in   the   dis-  Fed.  447,  32  C.  C.  A.  295   (1898). 
charge  of   his  duty,   without  negli-        *  Lehigh  Valley  Ry.  Co.  v.  Delack- 

genoe  on  his  part  is  injured  by  the  esa,  145  Fed.  617,  76  C.  C.  A:  307 

employees  of  the  other  company,  such  (1906). 

company    will    be    liable    therefor) ;        ••niinois  Term.  Ry.  Co.  v.  Thomp- 

niinois,  etc.  Ry.  Co.  v.  Frelka,   110  son,  210  111.  226,  71  N.  E.  328  (1904). 

111.  498,  aflTg  9  El.  App.  605  (where  That  the  owning  company  was  also 

the   injury    to   the   servant   of    one  negligent  will   not  excuse  the  com- 

company  is  caused  by  the  failure  of  pany  using  its  track   (Chicago,  etc 

the  servant  of  another  company  to  Ry.  O.  v.  Mitchell,  70  111.  App.  188 

give  warning  of  the  approach  of  a  (1897). 

locomotive,    the    latter    is    liable) ;        **»  Cleveland,  etc.  Ry.  Co,  v.  Berry, 

aeveland,  etc.  Ry.  Co.  v.  Perry,  152  152  Ind.  607,  53  N.  E.  415,  46  L.  R. 

Ind.  607,  53  N.  E.  415,  46  L.  R.  A.  A.,  and  note   (1899). 
33,  and  elaborate  note   (1899).  "bKeck  v.   Philadelphia,  etc.   Ry. 

"Chicago,  etc.  Ry.  Co.  v.  Martin,  Co.,    206    Pa.    St.    601,    56   Atl.    47 

53  Pac.  461,  59  Kans.  437,  178  U.  S.  (1903). 
245,    20    Sup.    Ct.    954,    44    L.    Ed. 
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through  traffic  from  other  lines,  it  is  bound  to  use  only 
ordinary  care  to  ascertain  that  the  trucks  of  other  com- 
panies are  in  a  condition  to  travel  safely,  and  is  not  bonnd 
to  unload  them  for  the  purpose  of  a  rigidly  minute  in- 
spection.*^   It  is  not  negligence  for  a  company  to  trans- 

«*  In  Richardson  v.  Great  Eaatern  398,  79  N.  E.  508,  81  N.  E.  78,  9 
R.  Co.,  L.  R.  1  C.  P.  Div.  342,  rev'g  L.  R.  A.  (N.  S.)  867,  eifTg  39  Ind. 
L.  R.,  10  C.  P.  486,  plaintiff  was  in-  App.  701,  78  N.  E.  1044  (1906): 
jured  by  mieans  of  the  breaking  of  Ladd  ▼.  New  York,  etc  Rj.  Ck>.,  193 
an  axle  of  a  coal  truck,  not  belong-  Mass.  359,  79  N.  K  742  (1007); 
ing  to  defendant,  while  being  carried  Hale  v.  N.  Y.,  etc.  Ry.  Co.,  190  Mass. 
over  its  line.  It  had  beei>  inspected,  84,  76  N.  E.  656  (1906)  ;  Sheltrawn 
but  an  old  crack  in  the  fore  axle  was  ▼.  Mich.,  etc  Ry.  0>.,  128  Mich, 
not  discovered;  the  company  was  669,  87  N.  W.  893  (1901);  Gulf, 
held  not  to  be  negligent.  Jessel,  etc.  Ry.  Co.  v.  Wittnebert,  108  S.  W. 
M.  R.,  said.  "All  these  usual  pre-  (Tex.  Sup.)  150,  rev'g  104  S.  W. 
cautions  were  adopted  here,  and  two  (Tex.  App.)  424  (1908)  ;  Texas,  etc. 
defects  were  discovered.  •  •  ♦  Ry.  Co.  v.  Archibald,  170  U.  S.  665, 
The  real  question  was,  whether  the  18  Sup.  Ct.  777,  42  L.  Ed.  1188; 
company  was  guilty  of  negligence  in  McConnell  v.  Pennsylvania  Ry.  Co., 
not  making  a  more  minute  examina-  223  Pa.  St.  442,  72  Atl.  849  (1908); 
tion.  •  •  ♦  The  company  cannot  Chicago,  etc  Ry.  Co.  v.  Hale,  176 
stop  all -foreign  trucks  and  empty  Fed.  71,  99  C.  C.  A.  379  (1910). 
them  for  the  purposes  of  ar  minute  Loaded  and  sealed  foreign  car,  in- 
examination.  *  *  *  If  the  de-  jury  from  defect  in  the  bottom  oc- 
fects  discovered  were  such  as  ought  curring  after  delivery  at  wharf,  rail- 
reasonably  to  induce  a  person  of  road  company  not  liable  (White  v. 
experience  to  think  that  some  other  New  York,  etc  Ry.  Co.,  25  R.  I. 
defect  existed,  or  was  likely  to  ex-  I,  54  Atl.  686  (1901).  Where  the 
ist,  then  there  would  be  a  duty  to  railroad  furnished  a  defective  car 
examine  further;  but  if  the  defect  4o  the  employer  of  plaintiff's  iH' 
discovered  had  no  probable  connec-  testate  for  use  on  his  side  track,  the 
tion  with  any  other  undiscovered  de-  company  was  not  liable  for  injury 
feet,  then  I  see  no  reason  why  any  resulting  in  death  caused  by  such  de- 
further  or  other  examination  should  feet  (Risque's  Admr.  v.  Chesapeake, 
be  made."  Sykes  v.  St.  Louis,  etc  etc  Ry.  Co.,  104  Va.  476,  51  S.  E. 
Ry.  Co.,  88  Mo.  App.  193  (1901);  730  (1905).  In  case  of  one  injured 
Tateman  v.  Chicago,  etc.  Ry.  Co.,  while  loading  a  defective  car  fur- 
96  Mo.  App.  448,  70  S.  W.  514  nished  his  employer  by  defendant 
(1902).  Must  inspect  and  see  that  railway  company,  the  company  held 
they  are  reasonably  safe  (33  Cyc  liable  for  failure  to  keep  car  in  safe 
812).  Liable  for  defects  discern-  operative  condition  (Pennsylvania 
ible  by  reasonable  inspection  (Sa-  Ry.  Co.  v.  Hummel,  167  Fed.  89,  92 
vannah,  etc  Ry.  Co.  v.  Booth,  98  Ga.  C.  C.  A.  641  (1900) ;  Louisville,  etc. 
20,  25  S.  E.  928  (1896)  ;  Chicago,  Ry.  Co.  v.  Fi-eppon,  134  Ky.  650,  121 
etc.  Ry.   Co.   v.   Pritchard,   168  Ind.  S.  W.  454   (1909). 
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port  over  its  road  the  cars  of  other  roads  not  constructed 
with  the  most  approved  appliances ;  ^^  and,  before  so 
transporting  such  cars,  it  is  not  bound  to  repeat  the  tests 
which  should  be  used  in  the  original  construction  of  such 
cars,  but  may  generally  assume  that  they  are  in  good  con- 
dition, if  they  appear  to  be  so."  It  is,  however,  bound  to 
inspect  such  cars  superficially  in  the  same  manner  as  its 
own,  and  is  responsible  for  the  consequences  of  such  de- 
fects as  would  have  been  disclosed  by  ordinary  inspec- 
tion ;  for  it  is  its  duty  to  have  such  defects  repaired  or 
refuse  to  take  the  cars.** 


§  460.  Rate  of  speed.  —  Frequent  attempts  have  been 
made  to  convict  railroad  companies  of  negligence,  on  the 
mere  ground  of  the  speed  at  which  their  trains  have  been 
run.  But  it  never  has  been,  and  never  ought  to  be,  estab- 
lished as  a  rule  of  law  that  any  conceivable  rate  of  speed 
within  the  company's  exclusive  premises  and  where 
strangers  are  not  invited  to  enter,  is  per  se  evidence  of 
negligence.**    The  whole  object  of  the  railroad  system  is 


"Baldwin  v.  Chicago,  etc.  R.  Co.  easily   remedied,    the    company   \ias 

50  Iowa,  680.  liable  (Gottlieb  v.  N.  Y.,  Lake  Erie, 

"Ballon   V.   Chicago,  etc.   R.   Co.,  etc.  R.  Co.,  100  N.  Y.  462,  3  N.  E. 

54  Wis.  257.  344).    In  a  similar  case,  the  company 

**  Defendant's     road    was    so    ar-  was  held   liable  to  its  servants   for 

ranged  that  both  broad  and  standard  an  injury  caused  by  a  novel  coupling 

gauge   cars   could  be  run  upon  the  appliance  of  the  foreign  car,  which 

sanoe  train,  and  two  cars  belonging  allowed  the   draw- heads   to  interlap 

to  two  other  companies  and  of  dif-  (O'Xeil  v.  St.  Louis,  etc.  R.  Co.,  9 

ferent  gauges  were  being  transported  Fed.  337 ) . 

at  the  time  of  the  accident.     Held,  ""In   the  operation   of   a    railway 

that  where  trains  are  so  made  up  of  train  outside  of  towns  and  villages, 

cars    of    different    gauge,    that    the  no  rate  of  speed',  however  great,   is 

draw-heads  of  the  couplings  are  more  alone  sufficient  evidence  to  establish 

apt  to  pass  each  other,  it  is  more  negligence    (Omaha,    etc.    R.    Co.   v. 

important  that  the  bumpers  should  Krayenbuhl,  48  Neb.  553,  67  N.  W. 

be   carefully   inspected  for   the   pro-  447;  N.  Y.,  Phil.,  etc.  R.  Co.  v.  Kel- 

tection  of  the  couplers;  and  that,  as  lam,  83  Va.  851,  3  S.  E.  703;  Mc- 

tbe  defect  was  an  obvious  one  and  Donald  v.  International,  etc.  R.  Co., 
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to  attain  a  high  speed  of  travel ;  and  the  vast  saving  of 
time  which  the  community  makes  by  every  increase  in 
the  rapidity  of  travel,  with  the  corresponding  increase  in 
the  productive  power  of  the  community,  should  make 
courts  and  juries  cautious,  lest  they  hinder  the  progress 
of  the  world  by  an  unwise  timidity.  If  the  track  is  de- 
cayed or  loosely  laid  (as  is  too  often  the  case  in  America), 
or  if  it  is  not  fenced  in,  where  necessary,  a  high  speed  is, 
no  doubt,  often  dangerous.    There  are  many  railroads 

86  Tex.  1,  22,  S.  W.  939;  Farre  ▼•  there  is  none,  but  the  safety  of  pas- 
Louisville,  etc.  R.  Co.,  42  Fed.  441.  sengers  except  as  imposed  by  city  or- 
See  Sharrod  v.  Northwestern  R.  Co.,  dinance  (Chicago,  etc  Ry.  Co.  t. 
4  Exch.  580;  Warner  v.  N.  Y.  Cen-  Bunker,  81  111.  App.  616  (1899); 
tral  R.  Co.,  44  N.  Y.  465 ;  Maginnis  Cox  v.  C^hicago,  etc.  Ry.  Co.,  92  111. 
V.  N.  Y.  Ontral  R.  Co.,  52  Id.  216,  App.  16  (1900)  ;  New  York,  etc  Ry. 
220;  Wallace  ▼.  St.  Louis,  etc.  R.  Co.  v.  Kistler,  66  Ohio  St  326,  64 
Co.,  74  Mo.  594;  Young  v.  Hannibal,  N.  E.  130*  (1902) ;  Wickham  t.  Chi- 
etc.  R.  Co.,  79  Id.  336;  Powell  v.  cago,  etc.  Ry.  Co.,  95  Wis.  23,  69 
Mo.  Pacific  R.  Co.,  76  Id.  80;  Me-  N.  W.  982  (1897) ;  Epperson  v.  Iq- 
Konkey  v.  Chicago,  etc.  R.  Co.,  40  temational,  etc.  R.  Co.,  126  S.  W. 
Iowa,  206;  Central  Ohio  R.  Co.  v.  (Tex.  App.)  117  (1910).  No  rate 
Lawrence,  13  Ohio  St.  66.  The  of  speed  in  moving  through  the  open 
reasonable  rule  is  that  the  highest  country  is  negligence  (Rutherford  t. 
rate  of  speed  consistent  with  the  Iowa,  etc.  Ry.  Co.,  121  N.  W.  (Iowa) 
safety  of  the  passengers  is  proper  703  (1909).  Reasonable  care  must 
and  legitimate  (Houston  v.  Vicks-  be  exercised  in  a  populous  city,  in- 
burg,  etc.  R.  Co.,  39  La.  Ann.  796,  dependent  of  ordinances  (LouisTille, 
2  So.  562).  To  charge  the  jury  "  that  etc.  Ry.  Co.  v.  Miller,  121  S.  W. 
if  they  believe  from  the  evidence  (Ky.)  648  (1909).  Mere  negligence 
the  defendant,  at  the  time  of  the  in  running  at  a  faster  rate  than  al- 
killing,  was  running  a  train  which  lowed  by  city  ordinance  held  insnf- 
could  not  possibly  be  stopped  within  ficient  to  authorize  recovery  by  ft 
half  a  mile,  this  of  itself  was  negli-  licensee  (Illinois  Cent.  Ry.  O).  ▼• 
gence,"  — Held,  error  (Doggett  v.  Eicher,  202  111.  556,  67  N.  E.  376 
Richmond,  etc.  R.  Co.,  81  N.  C.  459).  (1902).  Municipal  r^rulation  is  c^ 
A  high  rate  of  speed  is  not  negligence  erative  in  the  yards  as  well  as  else- 
as  matter  of  law,  but  it  may  be  found  where  in  city  limits  (Houston,  etc 
so  by  a  jury  under  the  circumstances  Ry.  Co.  v.  Powell,  41  S.  W.  (Tex. 
of  the  particular  case  (Boyd  v.  Chi-  App.)  696  (1897).  It  is  not  the 
cago,  etc.  Ry.  Co.,  103  111.  App.  199  sole  object  of  such  an  ordinance  to 
(1902);  Vizacchero  v.  Rhode  Island  protect  those  crossing  the  track,  its 
Co.,  26  R.  I.  392,  59  Atl.  105,  69  benefit  may  be  claimed  by  others  it 
L.  R.  A.  198  (1904).  Except  where  is  calculated  to  protect  (Martini  v. 
the  circumstances  are  such  as  should  Chicago,  etc.  Ry.  Co.,  118  Iowa,  146, 
impose  restraint  on  the  rate  of  speed  91  N.  W.  1034,  69  L.  R.  A  698,  99 
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upon  which  it  would  be  more  dangerous  to  travel  thirty 
miles  in  an  hour  than  to  move  at  double  the  speed  upon  a 
well-built  and  equipped  road.  The  proper  test,  therefore, 
with  respect  to  the  speed  at  which  a  train  was  run,  is  to 
inquire  whether  the  condition  of  the  track  and  equipment, 
the  protection  afforded  to  travelers  by  fencing  the  track 
from  adjoining  highways,  or  suitable  warnings  against 
danger,  and  similar  circumstances,  were  such  as  to  make 
that  speed  consistent  with  prudence.  The  contrary 
should  not  be  presumed.    Where  the  road  passes  through 

Am.  St.  Rep.  371  (1902);  but  is  there  was  no  n^llgenoe  in  failing 
inapplicable  in  favor  of  a  trespasser  to  reduce  speed  at  such  point  where 
(Clemans  ▼.  Chicago,  etc.  Ry.  Co.,  it  did  not  appear  that  any  one  oon- 
128  Iowa,  394,  104  N.  W.  431  trolling  the  train  had  knowledge  of 
(1905)  ;  contra,  Alabama,  etc.  Ry.  the  Tact  that  the  work  was  in  pro- 
Co.  ▼.  Carter,  77  Miss.  611,  27  So.  gress  (Carpenter  v.  Chicago,  etc.  Ky. 
993  (1900).  Held  liable  even  to  a  (Do.,  126  Iowa  94,  101  N.  W.  768 
trespasser  in  a  city  where  popula-  (1904);  Sundmaker  v.  Yazoo,  etc. 
tion  is  dense  and  injury  occurs  at  Ry.  Co.,  100  La.  Ill,  30  So.  286 
a  place  on  the  track  where  persons  ( 1901 ) ;  Jackson  v.  Kansas,  etc.  Ry. 
might  be  expected  to  be  (Louisville,  (3o.,  167  Mo.  621,  68  S.  W.  32,  80 
etc  Ry.  Co.  v.  McCombs,  21  Ky.  L.  R.  Ank  St.  Rep.  650  (1900)  ;  Haley  v. 
1232,  64  S.  W.  179  (1899).  But  in  Missouri  Ry.  Co.,  197  Mo.  15,  93 
the  oountiy  the  speed  of  the  train  is  S.  W.  1120,  114  Am.  St.  R.  743 
not  a  matter  available  to  a  tres-  (1906).  Violation  of  ordinance  neg- 
passer  whose  presence  is  unknown  ligence  per  ae,  Baltimore,  etc.  Ry. 
(Gregory  v.  Louisville,  etc.  Ry.  Co.,  CJo.  v.  Galway,  6  App.  D.  C.  143 
25  Ky.  L.  Rep.  1986,  79  S.  W.  238  (1895);  Barfleld  v.  Southern,  etc. 
(1904).  One  using  the  track  in  the  Ry.  Co.,  108  Ga.  744,  33  S.  E.  988 
city  in  the  customary  way  is  right-  (1899);  Kansas,  letc.  Ry.  Co.  v. 
fully  there  and  entitled  to  the  protec-  Herman,  62  Pac.  643  (Kans.  App.) 
ticm  of  the  ordinance  (Gulf,  etc.  Ry.  (1900)  ;  Jackson  v.  Kansas,  etc.  Ry. 
Co.  v.  Matthews,  28  Tex.  App.  92,  66  Co.,  supra;  Murrell  v.  Missouri  Pac. 
S.  W.  688,  67  S.  W.  788  (1902).  Ry.,  106  Mo.  App.  88,  79  S.  W.  506 
Except  at  a  public  crossing  or  where  (1904)  ;  May  v.  Texas,  etc.  Ry.  Co., 
there  is  reason  to  expect  others  on  123  La.  647,  49  So.  272  (1909); 
the  track  no  rate  of  speed  is  negli-  Palmer  v.  St.  Louis,  etc.  Ry.  Co., 
genoe  (Central,  etc.  Ry.  Co.  v.  142  Mo.  App.  440,  127  S.  W.  96 
Williams,  121  Ga.  293,  48  S.  E.  (1910).  Railway  company  owes  no 
939  (1904).  No  rate  of  speed  is  duty  that  its  trains  shall  be  run 
negligence  as  to  trespassers  (Horten-  on  schedule  to  one  not  at  a  crossing 
stine  V.  Virginia,  etc.  Ry.  Co.,  102  (Harden  v.  Georgia,  etc.  Ry.  Co., 
Va.  914,  47  S.  E.  996  (1904).  Held,  3  Ga.  App.  344,  59  S.  E.  1122  (1908)  ; 
where  work  was  being  done  that  did  Georgia,  etc.  Ry.  Co.  v.  Williams,  3 
not  interrupt  the  passage  of  train  Ga.  App.  272,  69  S.  E.  846,  69  S.  £. 
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a  populous  district,  without  being  closely  fenced  in,  or 
for  any  other  reason  persons  are  likely  to  be  near  the 
track,  the  speed  of  trains  should  obviously  be  diminished 
in  proportion  to  the  liability  of  meeting  persons  on  the 
track.'*   Statutes  and  ordinances  are  not  the  sole  measure 

of  prudence  in  such  cases/^  The  rules  governing  the  rate 

808  (1907);  Atlantic,  etc  Ry.  Co.  around  the  station,  to  use  an  in- 
▼.  Adams,  7  6a.  App.  146,  60  S.  E.  ferior  locomotive,  run  by  a  fireman 
494  (1909).  instead  of  a  skilled  engineer,  and 
"Grippen  ▼.  N.  Y.  Central  R.  Co.,  to  run  its  trains  at  a  dangerouB 
40  N.  Y.  34,  48;  Lafayette,  etc  R.  speed  in  approaching  the  station 
Co.  V.  Adams,  26  Ind.  76;  Meyer  v.  (Peyton  v.  Texas,  etc.  jI.  Co.,  41 
Midland,  etc.  R.  Co.,  2  Neb.  319;  La.  Ann.  861,  6  So.  690).  Running 
Chicago,  etc.  R.  Co.  v.  Spilber,  134  a  train  at  a  high  rate  of  speed,  at 
Ind.  380,  33  N.  E.  280,  34  Id.  218;  an  unusual  hour,  and  without  warn- 
Becke  v.  Missouri  Pac.  R.  Co.,  102  ing,  past  a  train  standing  at  a  plat- 
Mo.  544,  13  S.  W.  1053.  While,  in  fonn  discharging  its  passengers,  who, 
the  absence  of  an  ordinance  liipiting  to  reach  their  destination,  must  cross 
speed,  a  railroad  company  may  run  the  track  of  the  moving  train,  is 
its  trains  through  a  village  at  any  evidence  of  gross  negligence  (RobcK 
rate  of  speed  consistent  with  the  stelli  v.  N.  Y.,  New  Haven,  etc  R. 
safety  of  its  trains  an<^  passengers  Co.,  33  Fed.  796).  Where  it  is  al- 
and of  persons  rightfully  upon  its  leged  that  no  headlight  was  bum- 
right  of  way  at  roa^  crossings  ( Part-  ing,  and  that  no  whistle  was  sounded 
low  V.  Illinois  Cent.  R.  Co.,  150  ni.  or  bell  rung,  the  question  of  speed 
321,  37  N.  K  663),  yet,  even  in  the  may  be  material  (Thomas  v.  CHiicago, 
absence  of  r^ulation,  a  railroad  etc  R.  Co.,  86  Mich.  496,  49  N.  W. 
company   has   no    right   to    run    its  547). 

trains  through  a  populous  city,  even  "  Where  a  statute  prescribes  a 
in  places  where  the  general  public  maximum  speed,  in  a  city,  a  less 
has  no  right  to  be,  at  any  rate  of  rate  is  not  necessarily  lawful  (Ala- 
speed,  but  such  rate  of  speed  must  bama,  etc  R.  Co.  v.  Phillips,  7(^ 
be  regulated  by  due  regard  for  safety  Miss.  14,  11  So.  602)  ;  B.  p.,  Louis- 
of  the  public  (Chicago,  etc  R.  Co.  ville,  etc  R.  (3o.  v.  French,  69  Miss. 
V.  Dunleavy,  129  III.  132,  22  N.  E.  121,  12  So.  338.  ITiough  the  Wis- 
15 ) .  But  it  is  not  negligence  to  run  consin  statute  limiting  the  speed  of 
a  freight  train  through  a  village  of  trains  in  cities  and  villages  does  not 
200  inhabitants  at  20  miles  per  apply  to  unincorporated  hamlets,  it 
hour,  where  it  is  not  shown  that  is  for  the  jury  to  say  whether  the 
the  train  was  improperly  equipped  speed  of  a  train  crossing  a  street 
with  brakes  and  brakemen  (Johnson  in  such  hamlet  was,  under  all  the 
V.  Chesapeake,  etc.  R.  Co.,  91  Va,  circumstances  of  the  case,  negli- 
171,  21  S.  E.  238).  It  is  negligence,  gence  (Heath  v.  Stewart,  90  Wis. 
in  running  trains  through  a  city  to  418,  63  N.  W.  1061).  A  company 
a  fair  ground  in  the  suburbs,  where  may  be  negligent  in  running  its 
large  numbers  of  people  congregate  train  at  an  improper  and  dangerous- 
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of  speed  on  or  near  highways  and  at  crossings  of  public- 
or  private  ways,  or  other  railroads,  are  stated  in  sections 
461,  463,  464  and  464a.  Still  more  is  a  high  rate  of  speed 
improper  when  the  train  is  passing  through  station 
grounds,"  where  passengers,  whether  over  the  railroad 
to  which  that  train  belongs*®  or  over  any  other,*°  are 
accustomed  to  enter  upon  the  same  grade.  And  in  all 
cases  the  rate  of  speed  is  a  fact  to  be  considered,  with 

rate  of  speed,   at  a  croesing  made  v.  New  York,  etc.  Ry.  Co.,  60  Conn, 

by    a    public   street   in    a   populous  293,  22  Atl.  566;  Missouri  Pac.  Ry. 

neighborhood,  though  all  the  statu-  Co.    v.    Moffatt,    56    Kans.    667,    44 

tory  signals  be  given   (Thompson  v.  Pac.    607    (1891);    Kyle    v.    Lehigh 

N.  Y.  Central,  etc.  R.  Co.,  110  N.  Y.  Valley    Ry.    Co.,    80    Atl.     (N.    J.) 

636,   17  N.  E.  690).     Such  statutes  934    (1911).     Contra,   Chicago,   etc 

and  ordinances  are  merely  cumula-  Ry.  Co.  v.  Dougherty,  110  111.  521, 

tive  and  their  observance,  does  not  19  Am.  &  Eng.  Ry.  Cas.  292;  Beisie- 

release    the    company    from  taking  gal  v.  New  York,  etc.  Ry.   Co.,  40 

such  further  precautions  as  the  cir-  N.  Y.  9,  90  Am.  Dec.  741 ;    Dyson 

eumstanoes    of    the    particular    case  v.  New  York,  etc.  Ry.  Co.,  57  Conn. 

may    require;    they    are   ordinarily  9,  17  Atl.  137,  14  Am.  St.  Rep.  82. 
held  to  prescribe  only  the  minimum       "*  The  duty  of  the  company  in  such 

of  care  to  be  observed  in  all  cases  case  is  to  exercise  a  reasonable  de- 

to  which  they  apply  (Eaton  v.  Fitch-  gree  of  care  for  the  safety  of  per- 

burg  Ry.  Co.,  129  Mass.  364,  2  Am.  sons  so  situated  (Means  v.  Southern,. 

A  Eng.  Ry.  Cas.  183;  Barry  v.  New  etc.  Ry.  Co.,  144  Cal.  473,  77  Pac. 

York,  etc  Ry.  Co.,  92  N.  Y.  289,  13  1001    (1903)  ;   Chicago,  etc.  Ry.  Co. 

Am.  A  Eng.  Ry.  Cas.  615,  114  Amer.  v.    Thrasher,    35    Ind.    App.    58,    73 

Rep.   377;    Chicago,  etc.  Ry.  Co.  v.  N.  E.  829  (1905)  ;  Croft  v.  Chicago, 

Spilker,  134  Ind.  380,  33  N.  E.  280  etc.    Ry.    Co.,    122    Iowa,    687,    108 

(1893);    Atchison,   etc.   Ry.    Co.   v.  N.  W.   1053    (1906);   Atchison,  etc 

Hague,  54  Kans.  284,  38  Pac.  257,  Ry.  Co.  v.  McElroy,  76  Kans.  271, 

45  Am.  St.  Rep.  278   (1894)  ;  Clark  95   Pac   785,   13  L.  R.  A.    (N.   S.) 

▼.   Canadian   Pac  Ry.   0>.,  69   Fed.  626    (1908);    Harvey   v.    Louisiana, 

543;    (VNeill  v.  Dry  Dock   Co.,   129  etc  Ry.   Co.,   114  La.   1065,   38   So. 

N.  Y.  125,  29  N.  E.  84,  26  Am.  St  859    (1905)  ;   Bowen  y.  Illinois,  etc. 

Rep.  514   (1891);  Chicago,  etc.  Ry.  Ry.  Co.,  136  Fed.  306,  69  C.  C.  A. 

Co.  V.  Fennimore,  199  111.  9,  64  N.  E.  444,  70  L.  R.  A.  915  (1905). 
985  (1902)  ;  Coulter  v.  Great  North-        "Parsons  v.  N.  Y.  Central  R.  Co., 

em  Ry.  Co.,  6  N.  D.  568,  67  N.  W.  113  N.  Y.  366,  21  N.  E.  145;  Sonier 

1046     (1896);     Bickel    v.    Pennsyl-  v.  Boston,  etc.  R.  Co.,  141  Mass.  10, 

vania,  etc  Ry.  Co.,  217  Pa.  St.  456,  6  N.  E.  84;   Cincinnati,  etc  R.  Co. 

66    Atl.    756     (1907);     English    v.  v.  Butler,  103  Ind.  31,  2  N.  E.  138. 
Southern  Pac  Ry.  Co.,  13  Utah  407,        •Chicago,  etc.  R.  Co.  v.  Ryan,  62: 

45   Pac.   47,   67   Am.   St   Rep.   772,  111.  App.  264. 
35   L.   R.  A.   155    (1896);   Andrews 
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reference  to  the  degree  and  kind  of  care  to  be  used,  as  a 
matter  of  prudence  in  view  of  the  speed.*^ 


§  461.  Care  required  of  railroads  on  and  near  high- 
ways. —  In  America,  from  motives  of  economy,  railroads 
are  almost  universally  constructed  upon  the  same  grade 
with  the  neighboring  highways,  and  frequently  run  for 
short  distances  closely  parallel  to  highways  and  even 
directly  along  their  center.  The  result  is  that  travelers 
upon  such  highways  are  continually  obliged  to  cross  the 
tracks,  and  frequently  obliged  to  travel  beside,  or  even 
upon  the  rails.  Where  this  is  the  case,  it  is  obvious  that 
the  obligation  to  use  ordinary  care  requires  that  the  cars 
should  run  with  much  more  caution  than  upon  a  road 
exclusively  occupied  by  the  railroad.*^  A  rate  of  speed 
which  elsewhere  would  be  quite  proper,  is  often  evidence 
of  negligence,  when  kept  up  on  a  highway,**  especially  if 
it  is  a  city  street."     And  when  cars  are  thus  passing 

*» Miller  v.  N.  Y.  Central  R.  Co.,  the   jury    (Chicago,   etc.   R.   Co.  v. 

65  Hun,  623,  20  N.  Y.  Supp.   163',  Nelson,  153  111.  8»,  38  N.  £.  560). 
Galveston,    etc    R.    Co.    v.    Duelai       ^  When  a  train  running  at  six  or 

[Tex.  Civ.  App.],  23  S.  W.  596.  seven  miles  an  hour  through  a  city 

^  Toledo,  etc.   R.   Co.   v.   Harmon,  street,  ran  over  a  child ;  held  for  the 

47  111.  298,  Illinois  Central  R.  Co.  v.  jury  to  say  whether  the  train  was 

Hutchinson,     Id.     408;     Wilson     v.  moving  too  fast    (Philadelphia,  etc. 

Cunningham,  3   Cal.   241.     See  also  R.  Co.  v.  Long,  75  Pa.  St  257).    To 

Pacific   R.    Co.   V.   Houts,   12   Kans.  same    effect,    Finklestein    v.    N.   Y. 

328,  and  cases  infra.  Central  R.  Co.,  41  Hun,  34  [less  than 

*"  St.  Louis,  etc.  R.  Co.  v.  Lewis,  8  miles  an  hour] ;  Chicago,  etc.  R. 
60  Ark.  409,  30  S.  W.  765.  A  boy  Co.  v.  Lee,  68  111.  676;  Peoria,  etc 
10  years  old,  while  standing  in  a  R.  Co.  v.  Miller,  11  Bradwell,  375; 
street,  near  a  railroad  track,  waiting  Loucks  v.  Chicago,  etc  R  Co.,  31 
for  a  train  to  pass  by,  stepped  back  Minn.  526,  18  N.  W.  651;  Bolinger 
fix)m  the  track  to  avoid  the  train,  v.  St.  Paul,  etc.  R.  Co.,  36  Minn, 
and  thereby  fell  against  a  pile  of  418,  31  N.  W.  856;  Pacific  R.  Co. 
ashes  left  in  the  street  by  the  rail-  v.  Houts,  12  Kans.  328;  Reilly  v. 
road  company,  slipped  under  the  Hannibal,  etc.  R.  Co.,  94  Mo.  60O, 
cars,  and  was  killed.  Held,  that  7  S.  W.  407.  Evidence  that  a  loco- 
there  was  sufficient  evidence  of  the  motive  was  run  in  the  dark  along  a 
railroad  company's  negligence  and  much  frequented  street,  at  a  high 
the  boy*s  exercise  of  due  care  to  and  dangerous  rate  of  speed,  with- 
justify    submitting    these    issues    to  out  headlight  lighted  or  bell  ringing, 
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along  a  highway  at  night,  the  added  danger  demands 
additional  precautions,  corresponding  to  the  risk  of 
which  the  lives  and  property  of  travelers  are  exposed; 
such  as  lights  and  bells/'^  a  headlight  to  an  engine,^°,  a 
good  lookout  man  and,  in  storms  or  unusual  darkness, 
loud  signals.*^  To  make  a  running  or  flying  switch  upon 
or  across  a  highway  is  always  evidence  of  negligence, 
sufficient  to  sustain  a  verdict  for  damages ;  **  and,  if  done 

is    sufficient    to    show    wanton    and  upon   the    lookout   ahead; "   yet   in 

willful   negligence    (East  St.   Louis,  any  given  case,  if  there  wbls  a  look- 

R.  Co.  V.  CHara,  160  111.  680,  37  N.  out  at  the  time  of  the  injury,  negli- 

E.  917).     The  obligation  of  reason-  genoe    cannot    be    charged    because 

able  care  to  avoid  accidents  on  rail-  there  had  not  been  one  continuously 

road   tracks   running  through   cities  throughout  the  trip   (Louisville,  etc. 

rests    on    the    railroad    companies,  R.  Co.  v.  Stone,  7  Heisk.  468). 

though   the   tracks   are   laid   on   an  ^^Solen  v.   Virginia   City,   etc.   R. 

embankment,    the    property    of    the  Co.,  13  Xev.  106  [engine  backing  on 

company     (McGuire    v.    Vicksburg,  a    public    street,    without   sidewalk, 

etc    R.   Co.,   46  La.   Ann.    1643,    16  during    a    snow    storm    with    high 

So.   457;    Schwanenfeldt  v.  Chicago,  wind;    no    alaion    heard;    company 

etc.  Ry.  Co.,  80  Neb.  790,  115  N.  W.  liable];    see   Neier   v.   Mo.    Pac.    R. 

85  ( 1908 ) ;  Carmany  v.  West  Jersey,  Co.,    12    Mo.    App.    35.      Where   aa 

etc  Co.,  78  N.  J.  Law,  652,  74  Atl.  electric  car  being  driven  at  an  un- 

656   (1900).  lawful  rate  of  speed  on  a  daik  night, 

*  Johnson  v.  Hudson  River  R.  Co.,  without  lights  and  without  a  vigilant 

20  N.  Y.  66,  afTg  6  Duer,  633.     In  watch    being    kept,    ran    over    and 

that     case,     defendant's     horse-oar,  killed   a   person   walking   along   the 

without  lights  or  bells,  was  proceed-  track   in   the   street,   held  that  the 

ing    on    a    dark    evening    upon    its  evidence  supported  a  verdict  against 

railroad  in  a  city  street,  obstructed  the    company    (Dallas    Consolidated 

by   a  sewer  in  the  process  of  con-  Trac.   Co.  v.  Hurley,   10  Tex.   App. 

struction.     The  plaintiff's  intestate,  246   (1896). 

a    sober   cartman,   was   found    dead  ^York  v.  Maine  Cent.  R.  Co.,  84 

upon  the  track,  under  circumstances  Me.  Il7,  24  Atl.  790;  Louisville,  etc. 

authorizing    the    inference    that    he  R.   Co.   v.   Coleman,   86   Ky.   556,   6 

had    fastened    his    horse    and    was  S.  W.  438;  Ward  v.  Chicago,  etc.  R. 

groping  in  the  dark  to  And  a  safe  Co.,   85   Wis.   601,   55   N.   W.    771; 

passage  for  his  team,  when  struck  Ix>uisville,   etc.    R.    Co.   v.    Schmidt, 

by  the  defendant's  car.     There  was  126  Iiid.  290,  26  N.  E.  46   [child]; 

no    witness    of    the    accident.      The  Ohio,   etc.    R.    Co.    v.    McDaneld,    5 

company  was  held  liable.  Ind.  App.  108,  31  N.  E.  836;  Chicago, 

**  Indianapolis,  etc,  R.  Co.  v.  Gal-  etc.  R.   Co.  v.  Gomes,  46  111.   App. 

breath,   63  111.  436.     The  Tennessee  255   [only  one  brakeman] ;   Chicago, 

Code,  1884,  par.  1298,  requires  com-  etc  R.  Co.  v.  McArthur,  53  Fed.  464, 

panics   to   keep   some   one   '*  always  3  C.  C.  A.  694,  10  U.  S.  App.  546 

(Law  of  Nbo.    Vol.  I  —  72] 
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without  full  warning  and  all  suitable  precautions,  is  neg- 
ligence,  as  matter  of  law.*'  It  is  sufficient  evidence  of 
negligence  that  cars  were  left  standing  across  a  city 
street,  with  space  between  them,  and  such  space  was 
suddenly  closed  without  warning  to  the  injury  of  a 
passer-by.*® 

§  462.  [Transferred  to  '^  485a.] 

§  463.  Care  required  at  highway  crossings.  —  The 
rights  of  a  traveler  on  the  highway,  at  a  point  where  it  is 
crossed,  on  a  level,  by  a  railroad,  are  so  far  subordinate 
to  those  of  the  railroad  company  as  to  require  the  trav- 
eler to  give  way  to  any  train  which  is  in  sight  or  hearing, 
and  moving  so  rapidly  as  to  make  it  doubtful  whether  he 
can  cross  in  perfect  safety ;  ^^  but  in  other  respects  their 

[child  upon  street  opened  for  pedes-  ney  v.  Missouri,  etc.  Ry.  Co.,  71  Mo. 

trians  only],  -A.pp.  577;    Central,  etc.  Ry.  Co.  ▼. 

**The  severing  of  a  train  of  cars  Gibson,  35  Tex.  App.  66,  79  S.  W. 

in  the  night-time,  leaving  the  rear^  357   (1904);  Steele  v.  Northern,  etc 

portion  of  them  uncontrolled  other-  Ry.  Co.,  21  Wash.  287,  67  Pac.  820 

wise    than    by    ordinary    brakes,    to  (1899).     See  note  35,   §  4(K]i,  ante. 

make    a    running    switch    across    a  **  Schmitz  v.  St  Louis,  etc  R.  Go-, 

public    highway    at    grade,    without  119  Mo.  256,  24  S.  W.  472;  CIctc- 

any  warning  that  they  are  approach-  land,  etc.  R.  Co.  v.  Keely,  138  Ind. 

ing,  i'S  in  such  obvious  disregard  of  600,  37   N.  E.  406;    Schmitz  v.  St 

the  rights  of  a  traveler  on  the  high-  Louis^  etc.  Ry.  Co.,  119  Mo.  256,  24 

way,  who  attempts  to  drive  across  S.  W.  472,  23  L.  R.  A.  250;  Cleve- 

after  the  passage  of  the  first  section  land,  etc  Ry.  Oo.  v.  Keely,  138  Ind. 

of  the  train,  that  the  court  is  war-  600,    37    N.    E.    406;     Ft    Worth, 

ranted   in   instructing   the   jury,   as  etc.    Ry.   Co.   v.    Dennis,   33  S.  W. 

matter  of  law,  not  simply  that  such  (Tex.)  884  (1896).    See  Passman  ▼. 

facts  are  evidence  of  negligence,  but  West  Jersey,  etc.  Ry.  Co.,  68  N.  J. 

that  they  constitute  negligence  (Del-  Law,  719,  54  Atl.  809,  61  L  R.  A. 

aware,  etc.  R.  Co.  v.  Converse,   139  600,  96  Am.   St  Rep.  573  (IMS); 

U.  S.  469,  11   S.  Ct  569).     It  i«  a  Weber  v.  Atchison,  etc  Ry.  Co.,  54 

high  degree  of  negligence  for  a  rail-  Kan.  389,  38  Pac.  569   (1894). 

road  company  to  make  a  running  or  "  Warner  v.  N.  Y.  Central  R.  Co., 

flying  switch  on  a  street  in  a  popu-  44   N.   Y.   465,   rev'g  45  Barb.  290. 

lous  part  of  a  city  (Kentucky  Cent.  Compare  Galena,  etc  R.  Co.  v.  Di"» 

R.  Co.  v.  Smith,  93  Ky.  449,  20  S.  W.  22  111.  264;  Bellefontaine.  ete.  R.  Co. 

392;    Alabama,  etc.   R.  Co.  v.   Sum-  v.  Hunter,  33  Ind.  335:  Illinois,  etc. 

mers,  68  Miss.  566,  10  So.  63;  Pin-  Ry.  Co.  v.  Larson,   152  111.  326,  38 
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rights  are  equal/*  In  reality,  no  inequality  is  implied  by 
the  first  proposition,  since  all  persons  having  equal  but 
conflicting  rights  must  accommodate  each  other  and  give 
way    according   to    circumstances.      Both    parties    are 

X.  E.  784  ( 1894 ) ;  Alabama,  etc  Ry.  danger   signal   to  both   parties   and 

Co.   V.   Lowe,   73   Miss.  203,   19  So.  they  must  govern  themselves  accord- 

96     (1896);    Warner   v.    New    York  ingly    (Lang   v.    Missouri,   etc.    Ry. 

Cent   R.  Co.,  44  N.  Y.  465;   Dufify  Co.,    115   Mo.    App.   489,   91    S.   W. 

V.   Atlantic,  etc.  Ry.  Co.,   144  N.  C.  1012   (1905).     International  Ry.  Co. 

26,   56  S.  E.  657    (1907);   Southern  v.  Kuhn,  2  Tex.  App.  210,  21  S.  W. 

Ry.    Co.  V.  Torian,   95   Va,  453,   28  58;  San  Antonio  Trac.  Co.  v.  Kelle- 

S.  R  669  (1897) ;  Berkeley  v?  Chesa-  her,  48  Tex.  App.  421,  107  S.  W.  64 

peake,  etc.  Ry.   Co.,  43  W.  Va.   11,  (1908);  Van  Winkler,  v.  N.  Y.,  etc. 

26    S.    E.   349    (1897);    Continental  Ry.,  34  Ind.  App.  486,  73  N.  E.  16 

Imp.  Co.  V.  Stead,  96  U.  S.  161,  24  (1906).    C'titra:  Texas,  etc.  Ry.  Co. 

L.  Ed.  403;   Baltimore,  etc.  Ry.  Co.  v.  Huber,  96  S.  W.  (Tex.  App.)  668 

V.  Anderson,  85  Fed.  413,  29  C.  C.  A.  (1906) ;  El  Paso  Ry.  Co.  v.  Adkins, 

235    (1897).     The  railway's  right  of  120  S.  W.   (Tex.  App.)   218   (1909). 

passage   is   superior,   and,   if  other-  Speaking  of  a  railroad,  Mr.  Thomp- 

wise  exercising  due  care,  it  is  not  son  says,  "Its  right  of  way,  so  to 

chargeable   with  negligence   in   run-  speak,  at  public  crossings,  must  nec- 

nin^   its  trains  across  the  highway  essarily    take    precedence    over    the 

in    front    of    teams    or    pedestrians  right  of  way  of  the  ordinary  traveler 

(Chicago,  etc.  Ry.  Oo.  v.  Roberts,  3  by  vehicle  or  on  foot"    (Thompson 

Neb.    426,   91    N.    W.    707    (1902);  on  Negligence,  §  1485).     "The  prior 

Riley  v.   Missouri,  etc.  Ry.  Oo.,  69  right  of  passage  is  in  the   railway 

Neb.  82,  96  N.  W.  20  (1903);  Raf-  company"    (Elliott  on  Railroads,   § 

ferty  v.  Erie,  etc.  Ry.  Co.,  66  N.  J.  1153).     "A  moving  train  is  entitled 

Law,  444,  49  Atl.  466   (1901) ;  New  to  the  preference  and  right  of  way," 

York,    etc    Ry.    Co.    v.    Klstler,    66  etc.   (33  Cyc.,  p.  924).    "In  respect 

Ohio  St.  326,  66  N.  E.  130   ( 1901 ) ;  to  the  priority  of  passage,  the  right 

Kunz    V.    Oregon,   etc.    Ry.    Co.,    93  of  the  railway  company  is  superior " 

Pac     141,    94    Pac     604     (1907);  (White    on    Personal    Injuries    on 

Evana-Nashville,  etc.  Ry.  Co.,  51  Sa  Railroads,  §  882). 

(Ala.)   969  (1910) ;  Fleenor  v.  Ore-  "Pittsburgh,  etc.  R.  Co.  v.  Maurer, 

gon,   etc.  Ry.  Co.,   102  Pac.    (Ida.)  21  Ohio  St.  421;  North  Penn.  R.  Co. 

897     (1909);    Taylor   v.    Vicksburg,  v.   Heileman,  49  Pa.   St.   60.     It  is 

etc.   Ry.   Co.,    123   La.   768,   49   So.  considered  in  Texas  that  the  right  of 

518    (1909);  St.  Louis,  etc.  Ry.  Co.  a   railroad   company   to  operate   its 

y.    Tucka,    129   S.    W.    (Ark.)    641  trains  across  a  highway  should  be 

(1910) ;  Welch  V.  Baltimore,  etc.  Ry.  subordinate   to   the   ordinary   public 

Co.,     76     Atl.     (Del.     Super.)      50  use  (Houston,  etc.  R.  Co.  v.  Carson, 

(1908);    Buchanan   v.   Philadelphia,  66  Tex.  346i,  1  S.  W.   107;   Illinois, 

etc.  Ry.  Co.,  76  Atl.    (Del.  Super.)  etc.  Ry.  Co.  v.  Benton,  69  111.  174; 

872  ( 1909) ;  Connor  v.  Wabash,  etc.  Galena,  etc.  Ry.  Co.  v.  Gill,  22  111. 

Ry.  Co.,  129  S.  W.   (Mo.  App.)   777  264;    Penn.,  etc.   Ry.   Co.  v.  Krick, 

(1910).      The    crossing    is    itself    a  47  Ind.  368;  Louisville,  etc.  Ry.  0>. 
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equally  bound  to  use  ordinary  care"  and  no  more;'^* 
that  is,  such  care  as  a  prudent  man  would  usually  take 

V.   Goetz's   Admrx.,   79  Ky.   442,  42  as    an    ordinarily    prudent    person 

Am.  Rep.  227;  Chesapeake,  etc.  Ry.  would  exercise  under  the  same  cir- 

Co.  V.  Riddle,  24  Ky.  L.  Rep.  1687,  cumstances    (San  Antonio  R.  Co.  v. 

72  S.  W.  22    (1902)  ;    Klotz  v.  Wi-  Mechler,  87  Tex.  628,  30  S.  W.  899). 

nona,  etc.  Ry.  Co.,  68  Minn.  341,  71  The  rule  that  a  rapidly  moving  train 

N.  W.  257  (1897) ;  Esler  v.  Wabash,  has  precedence  over  a  traveler  held 

etc.  Ry.  Co.,   109  Mo.  App.  580,  83  not  to  apply  to  a  train  standing  at 

S.  W.  73  (1905) ;  Riley  v.  Missouri,  a  crossing;   the  right  of  passage  in 

etc.  Ry.  Co.,  69  Neb.  82,  95  N.  W.  20  such   a  case   being  equal    (Allen  v. 

( 1903 ) ;    Oohen  v.   Eureka,  etc.   Ry.  Boston,*etc.  Ry.  Co.,  94  Me.  402,  47 

Co.,  14  Nev.  376;  Duffy  v.  Atlantic,  Atl.  917  (1900).    Rights  are  mutual 

etc.  Ry.  Co.,  supra;  Pittsburg,  etc.  and     duties     reciprocal     (Kelly    v. 

Ry.  Co.  V.  Maurer,  21  Ohio  St.  421;  Michigan,  etc.  Ry.  Co.,  65  Mich.  186, 

Pittsburg,  etc.  Ry.  Co.  v.  Dunn,  56  31  N.  W.  904,  8  Am.  St.  Rep.  876 

Pa.  St.  280;   International,  etc.  Ry.  (1887);     Chicago,    etc.    Ry.    Co.  v. 

Co.  V.  Glover,  88  S.  W.   (Tex.  App.)  Roberts,  supra;  Southern  Ry.  Co.  v. 

515    (1905) ;  St.  Louis,  etc.  Ry.  Co.  Hansbrough's  Admx.,  00  S.  K  (Va) 

V.  Matthews,  34  Tex.   App.   302,   79  68    (1908). 

S.  W.  71  (1904) ;  Missouri,  etc.  Ry.  "No  more  than  ordinary  care  can 
Co.  V.  C5ox,  27  S.  W.  (Tex.  App.)  be  required  (Richmond,  etc.  R.  Co. 
1050  (1894);  Southern  Ry.  Co.  v.  v.  Yeamans,  86  Va.  860,  12  S.  E. 
Torian,  supra;  Bowles  v.  Chesar  946;  International,  etc  R.  Co.  v. 
peake,  etc.  Ry.  Co.,  61  W.  Va.  272,  McDonald,  75  Tex.  41,  12  S.  W.  860), 
57  S.  £.  131  (1907);  Louisville,  etc.  The  company  is  not  bound  to  use 
Ry.  Co.  V.  Cummins,  111  Ky.  333,  the  utmost  care.  The  care  is  not  to 
23  Ky.  L.  Rep.  681,  63  S.  W.  594  be  compared  to  that  required  towards 
(1901);  Cincinnati,  etc.  Ry.  Co.  v.  a  passenger  (Pendleton  St.  R.  Co.  v. 
Champ,  31  Ky.  L.  Rep.  1054,  104  Stallmann,  22  Ohio  St  1).  But  in 
S.  W.  988  (1907) ;  Lang  v.  Missouri,  Toledo,  etc,  R.  Co.  v.  Harmon,  47  111. 
etc.  Ry.  Co.,  supra;  Williams  v.  Chi-  298,  it  was  held  that  the  utmost  care 
cago,  etc.  Ry.  Co.,  78  Nev.  695,  111  waa  required  in  cities,  and  in  going 
N.  W.  596,  14  L.  R.  A.  (N.  S.)  1224  along  highways.  The  obligations  of 
(1900);  Cooper  v.  North  Caro.,  etc.  railroad  companies  and  of  travelers 
Ry.  Co.,  140  N.  C.  200,  52  So.  9fl2,  crossing  their  tracks  are  mutual 
3  L.  R.  A.  (N.  S.)  391  (1910) ;  Gulf,  and  reciprocal,  and  an  instruction  is 
etc.  Ry.  Oo.  v.  Smith,  87  Tex.  348,  28  erroneous  which  requires  "  ordi- 
S.  W.  510  (1895);  San  Antonio  nary"  care  of  the  traveler,  and  "a 
Trac.  Co.  v.  Mechler,  87  Tex.  628,  high  degree  of  care"  of  the  com- 
30  S.  W.  899  (1895).  pany  (Atchison,  etc.  R.  Co.  v.  Me- 
"C^hicago,  etc.  R.  Co.  v.  Still,  19  Clurg,  59  Fed.  860,  8  C.  C.  A.  322). 
111.  499.  All  persons  have  a  right  to  In  Galveston,  etc.  R.  Co.  v.  Matula, 
the  use  of  a  street-car  track  at  pub-  79  Tex.  577,  15  S.  W.  573,  "great 
lie  crossings,  and  the  company  is  care "  was  held  to  be  a  proper  re- 
bound to  use  such  care  to  discover  quirement^ 
their   presence   and   avoid   collisions 
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under  similar  circumstances : "  the  one  to  avoid  commit- 
ting ■•  and  the  other  to.  avoid  receiving  injury.*^  For  this 
purpose,  it  is  the  duty  of  the  engineer  to  keep  watch  for 
travelers,"  and,  upon  approaching  a  highway  crossing, 
it  is  generally  his  duty  to  give  sufficient  signals  of  the 
approach  of  the  train,  by  ringing  his  bell,  sounding  the 
whistle,*^*  displaying  headlights,  and  other  sufficient  lights 

"Continental  Imp.  Co.  v.  Stead,  96  Co.,  29  Iowa,  55;   Artz  v.  Chicago, 

U.    S.    161;    Gumming   v.    Brooklyn  etc.   R.   Co.,  44  Id.  284;    Zeigler  v. 

R.  Cou,  104  N.  Y.  669,  10  N.  E.  855;  Northeastern  R.   Co.,  7   S.   C.  402). 

Weber  v.  N.  Y.  Central  R.  Co.,  58  But  their  omission  is  competent  and 

Id.  451 ;  Pennsylvania  Co.  v.  Krick,  sufficient  evidence  to  sustain  a  ver- 

47  Ind.  368;  Pennsylvania  R.  Co.  v.  diet  of  negligence  (Vandewater  v.  N. 

Weber,  72  Pa.  St.  27;  Shaw  v.  Bos-  Y.  &  New  England   R.   Co.,   Bupra; 

ton  &  Worcester  R.  Co.,  8  Gray,  45;  and  again,  74  Hun,  32;  Sauerborn  v. 

Cleveland,   etc   R.    Co.   v.   Terry,   8  N.   Y.   Central   R.   Co.,   69   Id.   429, 

Ohio    St.    570,    5S0;    Pendleton    St.  23  N.  Y.  Supp.  478;  Loucks  v.  Chi- 

R.  Co.  V.  Stallmann,  22  Ohio  St.  1;  cago,  etc.   R.  Co.,  31  Minn.  526,   18 

Gulf,  etc.  R.  Co.  V.  Hodges,  76  Tex.  N.  W.  651;   Childa  v.  Pennsylvania 

90,  13  S.  W.  64.  R.  Co.,  150  Pa.  St.  73,  24  Atl.  341). 

••Warner  v.  N.  Y.  Central  R.  Co.,  An    instruction    that    it   was   negli- 

44  N.  Y.  465;  Macon,  etc.  R.  Co.  v.  gence    (independent  of  statute)    not 

Davis,   18  Ga.  679;   Linfield  v.  Old  to  blow  whistle  or  ring  bell  where 

Colony  R.  Co.,  10  Cush.  562;  Bradley  the  crossing  was  so  constructed  that 

V.  Boston,  ete.  R.  Co.,  2  Id.  639;  see  travelers  could  not  see  approaching 

Brand  v.  Schenectady,  etc.  R.  Co.,  8  trains,  held  proper  (Funston  v.  Chi- 

Barb.  368.  cago,  etc.  R.  Co.,  61  Iowa,  452).    It 

"Stubley  v.  Northwestern  R.  Co.,  is  the  duty  of  the  engineer  to  give 

L.  R.  1  Exch.  13,  4  Hurlst.  &  C.  83;  signals   of   warning  to   travelers   at 

Shaw  V.  Boston  &  Worcester  R.  Co.,  crossings,  although  none  are  required 

8  Gray,  45;   Chicago,  etc.  R.  Co.  v.  by  statute;  and  an  habitual  neglect 

Still,  19  111.  499;  Brand  v.  Schenec-  of     such     duty     is     an     indictable 

tady,  etc  R.  Co.,  8  Barb.  368;  North  nuisance    (Louisville,  etc.   R.   Co.  v. 

Penn.    R.    Oo.   v.   Heileman,   49   Pa.  Commonwealth,  13  Bush,  388).    The 

St.  60.  fact  that  a  railroad  crosses  a  high* 

**  Bemhard  v.   Rensselaer,  etc.   R.  way  on  a  trestle  does  not  exempt  the 

Co.,  1  Abb.  Ct.  App.  ISl.  company    from   the    duty   of   giving 

*  These  are  statutory  regulations,  warning  of  the  approach  of  its  trains 

nearly  universal  ioi  America.    Where  to  such  crossing   (Rupard  v.  Chesa- 

such  statutes  do  not  exist,  there  is  peake,  etc.   R.   Co.,   88   Ky.  280,   11 

no  rule  requiring  the  use  of  exactly  S.  W.  70) .    The  duty  of  the  company 

these  precautions  as  matter  of  law  in  these  respects  is  generally  regu- 

( Vandewater  v.  N.  Y.  k  New  Eng-  lated  by  the  statutes  of  the  several 

land  R.  Co.,  135  N.  Y.  583,  32  N.  E.  States,  to  which  reference  muet  be 

636;   Spencer  v.  Illinois  Central  R.  made. 
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at  night,*®  or  otherwise,  as  may  be  usual,  and  also  to  ap- 
proach crossing  in  populous  places,  or  which  he  knows 
to  be  continually  thronged  with  travelers  and  unprotected 
by  the  company,  at  such  moderate  speed  as  will  enable 
him  to  check  the  train  promptly  if  necessary."     Trains 

**  Maginnis  v.  N.  Y.  Central  R.  Co.,  persons  on  a  public  crossing  will  get 
52  N.  Y.  216;  Cheney  y.  N.  Y.  Cen-  off  in  time  to  save  themselves,  but  in 
tral  R.  Co.,  16  Hun,  415;  Burling  v.  running  his  train  at  a  crossing  in  a 
Illinois  Central  R.  Co.,  85  111.  18;  city  is  bound  to  observe  reasonable 
International,  etc.  R.  Co.  v.  Smith,  diligence,  before  he  discovers  peril 
C2  Tex.  252;  Texas,  etc.  R.  Co.  v.  as  well  as  afterwards  (Georgia  Mid- 
Lowry,  61  Id.  149.  Carrying  a  land,  etc.  R.  Co.  v.  Evans,  87  Ga. 
bright  headlight  at  night  is  evidence  673,  13  S.  E.  580).  Evidence  that, 
of  care  (Little  Rock,  etc.  R.  Co.  v.  when  100  feet  from  the  crossing,  one 
Holland,  40  Ark.  336;  Little  Rock,  could  see  only  500  feet  of  the  track; 
etc.  R.  Co.  V.  Hensen,  39  Id.  413).    that,  at  150  feet  from  the  crossing, 

"Richardson  v.  N.  Y.  Central  R.    one  could  see  only  300  feet  of  the 

Co.,  133  N.  Y.  563,  30  N.  E.  1148;    track;    and    that   the    train  causing 

Maginnis   v.   N.   Y.   Central   R.   Co.,    the   injuries  ran   300  feet  past  the 

52    N.    Y.    215;    Grippen    v.    N.    Y.    crossing  before  it  stopped, —  justified 

Central  R.  Co.,  40  Id.  34;  Lafayette,    a  finding  that  forty  miles  per  hour 

etc.  R.   Co.   V.   Adams,  26  Ind.   76;    was  an  unreasonable  rate  of  speed 

Loucks  V.   Chicago,   etc.   R.   Co.,   31    at  that  crossing  ( Hicks  v.  X.  Y.,  New 

Minn.   526;    Chicago,  etc.   R.   Co.  v.    Haven,  etc.   R.   Co.,    164  Mass.  424, 

Kellam,  92  111.  245;   St.  Louis,  etc.    41  N.  E.  721).    The  question  of  neg- 

H.  Ca  v.  Dunn,  78  III.   197.     It  is    ligence   should  have  been  submitted 

not  only  the   duty   of   the   railroad    to  the  jury  on  evidence  showing  the 

company  to  ring  the  bell  and  blow    running  of  the  train,  through  a  town 

the  whistle  of  a  train  approaching  a    of  about  1,100  people,  at  forty  miles 

grade  crossing  at  a  proper  distance    an  hour,  and  faster  than  the  usual 

therefrom,  but  also  to  run  the  train    rate,  without  any  signals  or  warning, 

at  a  rate   of  speed  proportioned   to    across  a  street  much  used,  the  view 

the    danger    from    the    character    of    of  which,  from  some  directions,  was 

the    crossing    (Ellis   v.   Lake   Shore,    obstructed  (Pratt  v.  Chicago,  etc.  R- 

etc.  R.  Co.,  138  Pa.  St.  506,  21  Atl.    Co.,  98  Iowa,  563,  67  N.  W.  402). 

140;   Thompson  v.  N.  Y.  Central  R.    Where    the    law    has    not   fixed  the 

Co.,  110  N.  Y.  636,  17  N.  E.  690).    In    rate  of  speed  at  which  cars  may  be 

similar  cases  defendant's  negligence    run  upon  a  railroad   in  and  across 

was  a  question  for  the  jury   ( Struck    the  streets  of  a  city,  it  is  generally  a 

V.  Chicago,  etc.  R.  Co.,  58  Minn.  298,    question  of  fact,  in  each  case,  whether 

50  N.  W.  1022;  Hickey  v.  New  York    the    actual    rate    was    excessive    or 

C,  etc.  R.  Co.,  9  N.  Y.  App.  Div.  623,    dangerous.     Whether  it  is  so  or  not 

40  N.  Y.  Supp.  484;  Lloyd  v.  Albe-    will    depend,    to   some   extent,  upon 

marie,  etc.  R.  Co.,  118  N.  C.  1010,  24    the  safeguards  which  are  adopted  to 

B.  E.  805).     An  engineer  is  not  en-    prevent  accidents.     It  is  not  correct 

titled   to   assume   in   all   cases   that   to  say  that  in  every  case  where  a 


1143  BAILBOAD   INJUBIES  TO   PERSONS.  [§   463 


must  not  be  run  across  a  highway,  so  near  together,  that 
the  usual  signals  will  afford  no  real  warning  to  travelers.** 
More  than  this  cannot  be  required,**  unless  the  engineer 
has  actual  notice  of  circumstances  demanding  special 
care,  such  as  the  presence  of  any  person  or  thing  upon 
the  track,  or  the  like,  or  unless  the  crossing  is  so  made 
that  travelers  on  the  highway  can  neither  see  nor  hear  the 
train  or  its  signals  in  time  to  escape  danger,  in  which  case 
he  must  take  such  further  precautions  as  he  reasonably 
can.**     An  engineer,  on  perceiving  that  any  one  is  on  the 

fault  in  this  respect  ia  alleged,  the  car,  where  a  traveler  was  seen  about 

question  must  be  submitted  to  the  to  pass  upon  the  track  before  it,  is 

jury.    If  it  is  clearly  shown  that  on  negligence  (Moore  v.  Central  R.  Ck>., 

the  occasion  in  question  the  velocity  47  Iowa,  688).    To  same  effect,  Lake 

was    not   greater   than    that   which  Shore,  etc.  R.  Co.  v.  Franz,  127  Pa. 

had   been   usually   practiced   before,  St.  207,  18  Atl.  22.     It  is  the  duty 

with   the  tacit  consent  of  the  com-  of    railroad    companies    to    exercise 

munity    and    without    accident,    it  vigilant  care  in  operating  trains  at 

should   not   be   considered   an   open  public  crossings  to  prevent  injury  to 

question    whether   running   at   that  individuals,  which  includes  the  duty 

rate    was    negligent    and    unlawful  of  ringing  the  bell  and  blowing  the 

(Wilds  V.  Hudson  River  R.  Co.,  29  whistle  on  the  approach  of  a  train, 

N.  T.  315;   Louisville,  etc  Ry.  Co.  and  also  of  stopping  the  train,  if 

V.  Cummins'  Admr.,  23  Ky.  L.  Rep.  practicable,  to  avoid  injury,  and  of 

681,  63  S.  W.  694  (1901) ;  Louisville,  keeping   a   constant   lookout    (Flor- 

etc,  Ry.  Co.  v.  Molloy's  Admr.,  122  ida,  etc.  R.  Co.  v.  Williams,  37  Fla. 

Ky.  219,  91  S.  W.  685  (1906);  Lake  406,  20  So.  558).     If  the  engineer. 

Shore,  etc.  Ry.  Co.  v.  Johnston,  25  on  approaching  a  highway  crossing, 

Ohio  Cir.  Ct  Rep.  41  (1903) ;  Custer  fails  to  give  the  usual  signals,  it  is 

V.  Baltimore,  etc.  Ry.  Oo.,  206  Pa.  his   duty   to   keep   a  more   vigilant 

529,  55  Atl.  1130  (1903).  watch   along   the   track    (Hinkle  v. 

•»  CThicago,  etc.   R.   Co.   y.   Boggs,  Richmond,  etc.  R.  Co.,  109  N.  C.  472, 

101  Ind.  522.  13  S.  E.  884).    It  was  not  error  to 

"Weber  v.  N.  Y.  Central  R.  Co.,  charge  that,  if  the  jury  believed  that 

58  N.  Y.  451;  Bemis  v.  Connecticut,  by  reason  of  the  proximity  of  the 

etc.  R.  Co.,  42  Vt  375;  Toledo,  etc.  crossing  to  Mayfleld  and  the  number 

R.  Co,  V.  Goddard,  25  Ind.  185;  Chi-  of  traveling  public  crossing  there,  or 

cago,  etc.  R,  Co.  v.  Gretzner,  46  111.  by  reason  of  any  obstruction  of  view 

75;  Chicago,  etc.  R.  Oo.  v.  Robineon,  of  the  railroad  or  of  the  hearing  of 

106  111.   142.  approach  of  trains,  said  crossing  was 

**  Richardson  v.  N.  Y.  Central  R.  unusually  dangerous,  then  it  was  de- 
Co.,  45  N.  Y.  846;  Grippen  v.  N.  Y.  fendant's  duty  to  use  ordinary  care 
Central  R.  Co.,  40  Id.  34;  Eilert  v.  to  discover  such  danger,  and,  if  nee- 
Green  Bav,  etc.  R.  Co.,  48  Wis.  606.  epsarv  to  avoid  injuries  to  travelers. 
Failure  to  check  the  speed  of  a  hand-  to   keep    a    flagman    there   to   warn 
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track,  ought  to  blow  his  whistle,  and  to  make  any  other 
signals  in  his  power  to  give  warning  of  the  danger;** 
and  his  failure  to  do  so  at  a  public  crossing  is  strong  evi- 
dence of  negligence  on  the  part  of  the  railroad  company .•* 
He  ought  also  to  slacken  speed,  unless  well  assured  that 
it  is  unnecessary,*^  and  if  he  has  reason  to  believe  that 
the  person  will  not  quit  the  track,  he  must  stop,  no  matter 
how  wrongful  the  other 's  act  may  be.*"®  But  an  engineer 
is  not  bound  to  lower  his  speed  on  approaching  ordinary 
highway  crossings  in  the  open  country,  where  travelers 
only  pass  occasionally .*•    If  the  engineer  sees  persons  or 

travelerB,  or  to  use  some  other  rea-  •Warner  v.  N.  Y.  Central  R.  Ca, 

sonably  safe  and  effectual  mode  of  44  N.  Y.  465;  compare  Bellefontaine, 

warning  travelers  of  the  approach  of  etc.  R.  Co.  v.  Hunter,  33  Ind.  335; 

trains  (Newport  News,  etc.  R.  Co.  v.  Lafayette,  etc.  R.  Co.  v.  Adams,  26 

Stewart,  99  Ky.  496,  36  S.  W.  528).  Id.  76;    Raiiford  v.   Mississippi,  etc 

*Schulz   V.   Chicago,   etc.   R.   Co.,  R.  Co.,  43  Miss.  233;   Reading,  etc. 

57  Minn.  271,  59  N.  W.  192.  R.  Co.  v.   Ritchie,    102  Pa.  St  425 

**See  note  9,  ante,  [thirty   miles   an  hour];   Lockwood 

" Moore  V.  Central  R.  Co.,  47  Iowa,  v.    Chicago,    etc    R.    Co.    (111.),   12 

688;  Pope  v.  Kansas  City  R.  Co.,  99  N.  W.  401   [running  at  eight  or  ten 

Mo.  400^  12  S.  W.  891.  miles  an  hour  on  a  certain  curve,  not 

"Central  R.  Co.  v.  Glass,  60  Ga.  negligence].  See  Phila.,  etc.  R.  Co. 
441;  Purinton  v.  Maine  Central  R.  v.  Fronk,  67  Md.  339,  10  Atl.  2(M, 
Co.,  78  Me.  569,  7  Atl.  707;  Bouw-  307.  Where  no  municipal  or  statu- 
meester  v.  Grand  Rapids,  etc.  R.  tory  regulation  was  violated  by  de- 
Co.,  63  Mich.  557,  30  N.  W.  337;  fendiant^  and  the  rate  of  speed  was 
Chioagc]^  etc.  R.  Co.  v.  Hogarth,  38  about  twenty  miles  an  hour  at  an 
111.  370;  Hinkle  v.  Richmond,  etc  ordinary  highway  crossing,  the  ques- 
R.  Co.,  109  N.  C.  472,  13  S.  E.  884;  tion  of  defendant's  negligence  should 
Friess  v.  N.  Y.  Central  R.  Co.,  67  not  be  submitted  to  the  jury 
Hun,  205,  22  N.  Y.  Supp.  104  [boy  (Heaney  v.  Long  Island  R.  Co.,  112 
twelve  years  old  caught  his  foot  in  a  N.  Y.  122,  19  N.  E.  422).  The  run- 
frog  which  was  unblocked].  The  ning  of  railroad  trains  over  crossings 
failure  of  a  locomotive  engineer  to  in  the  open  country  at  a  high  rata 
bring  his  train  to  a  full  stop  at  a  of  speed  is  not  negligence  per  se 
street  crossing,  on  discovering  that  (ChiJds  v.  Pennsylvania  R.  Co.,  150 
an  approaching  team  is  frightened,  Pa.  St.  73,  24  Atl.  341 ) ;  nor  can 
is  negligence  (Houston,  etc.  R.  Co.  v.  a  jury  find  it  so.  (lb.).  It  is  not 
Carson,  66  Tex.  345,  1  S.  W.  107).  negligence  per  ee  to  run  a  train 
In  Indiana,  etc.  R.  Co.  v.  Wheeler,  across  a  country  road  at  a  rate  of 
115  Ind.  253,  17  N.  E.  563,  it  was  fifty  miles  an  hour  (Newhard  v. 
held  that  these  rules  had  been  suflfi-  Pennsylvania  R.  Co.,  153  Pa.  St.  417, 
ciently  obeyed.  26  Atl.  105) ;  nor  at  a  rate  of  fifty- 
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teams  approaching  or  waiting  to  cross  the  railroad,  he  ia 
not  bound  to  anticipate  that  they  will  attempt  to  cross  in 
view  of  the  train;  and,  therefore,  he  is  not  usually  re- 
quired to  check  his  speed  so  much  as  would  be  necessary 
to  enable  them  to  cross  in  front  of  him/®  Although  it  is 
not  negligence  per  se  for  a  train  to  be  behind  time,  yet 
the  fact  that  it  is  off  time  increases  and  heightens  the 

five  or  sixty  miles  an  hour  (DuBoise  Ry.  Co.  v.  Molloy's  Admx.,  122  Ky» 

V.  N.  Y.  Central  R.  Co.,  88  Hun,  10,  21»,  91  S.  W.  685   (1906) ;  Hunt  v. 

34  N.  Y.  Supp.  279).     The  running  Fitzburgh,  etc  Ry.  Co.,  22  App.  Div. 

on   schedule  time  across  a  highway  212,  47  N.   Y.   Supp.   1084    (1897); 

in  a  city  of  17,000  inhabitants  at  a  Edgerly  v.  Long  Island  Ry.  Co.,  46- 

rate  of  twenty-five  miles  an  hour  is  App.  Div.  284,  61  N.  Y.  Supp.  677 

not,  in  the  absence  of  an  ordinance  ( 1899) ;  Lake  Shore,  etc.  Ry.  Co.  v.. 

limiting  the  speed  to  a  lower  rate,  Johnston,    supra;    Custer    v.    Balti- 

negligence  per  se   (Tobias  v.  Miohi-  more,  etc.  Ry.  Co.,  supra;  Sutton  v. 

gan  Cent.  R.  Co.,  103  Mich.  330^  61  Chicago,  etc.  Ry.  Co.,  98  Wis.   157„ 

N.  W.  514).    It  is  not  objecUonable  73  N.  W.  993  (1896). 
to  direct  a  verdict  for  plaintiff  if  his       ^  It  is  not  any  want  of  ordinary 

injuries  were  occasioned  by  the  trains  care  for  a  train  of  cars  to  approach 

running    over    the    crossing    at    a  a   crossing   at   its   usual    speed,   al- 

greater  rate  of  speed  than  was  usual  though  there  is  a  carriage  approach- 

and  was  reasonably  safe  for  perscms  ing  or  standing  near  it  (Warner  y. 

about   to  go  across  the   track    (St.  N.  Y.  Central  R.  Co.,  44  N.  Y.  465; 

Louis,  etc.  R.  Co.  v.  Odum,  156  III.  Telfer  v.  Northern  R.  Co.,  30  N.  J. 

78,  40  N.  E.  559) ;  8.  P.,  Chicago,  etc.  Law,   188;    Rigler  v.  Charlotte,  etc 

R.  Co.  V.  Florens,  32  111.  App.  365.  R.  Co.,  94  N.  C.  604;  Smith  v.  Citi- 

The   company  is  not  bound  to  stop  zens'  R.  Co.,  52  Mo.  App.  36  [cable 

its    trains   nor   slacken   their   speed  railway]).     But  see  Moore  v.  Cen- 

on  approaching  public  crossings,  and  tral  R.  Co.,  47  Iowa,  688,  and  Illi> 

a    traveler   who   attempts    to   cross  nois  Cent.  R.  Co.  v.  Slater,  139  111. 

must  be  held  to  be  aware  of  this  rule,  19(>,  28  N.   E.   830   [jury  may  find 

and  act  with  reference  to  it   (Ohio,  othewise] ;    Phelps  v.   Erie  Ry.   Ca^ 

etc.  R.  Co.  V.  Walker,  113  Ind.  196,  134  App.  Div.  729,  119  N.  Y.  Supp. 

15  K  E.  234).    To  same  effect,  Dy-  141    (1909),    (engineer  may  assume 

son  V.  N.  Y.  &  New  England  R.  Co.,  that  those  proposing  to  use  a  high- 

57  Conn.  9,  17  Atl.  137;  Lake  Shore,  way   country   crossing   will    stop    in 

etc.  Ry.  Co.  v.  Barnes,  166  Ind.  7,  time  to  prevent  injury  where  it  is 

76    N.    E.    629    (1906);    Kinyon   v.  light,  the  train  visible  to  those  ap- 

Chicago,  etc.  Ry.  Co.,  118  Iowa,  349,  proaching  the  track,  and  nothing  to 

92  N.   W.  40,  96  Am.  St.  Rep.  382  prevent  the  signals  being  heard,  and 

(1902);  Davis' Admr.  V.  Chesapeake,  in  such   case  he  need  not  moderate 

etc  Ry.  Co.,  116  Ky.  144,  75  S.  W.  the  speed);   Brown  v.  Chicago,  etc. 

275  (1903);  Parkerson  V.  LouisvMle,  Ry.    Co.,    130    N.    W.     (Neb.)    265. 

etc.   Ry.   Co.,  25  Ky.  L.  Rep.  2260,  (1911). 
80  S.  W.  468  (1904) ;  Louisville,  etc 
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duty  resting  upon  the  engineer  to  give  such  additional 
warnings  of  its  approach  to  a  street  crossing,  and  to  use 
such  moderation  in  speed  as  will  give  persons  in  the 
street,  who  are  not  aware  that  it  is  off  time,  better  oppor- 
tunity to  guard  against  the  danger  than  they  would  from 
regular  trains  running  on  schedule  time/*  Making  a 
**  flying  switch  '^  or  speeding  disconnected  cars  across  a 
highway  is  always  some  evidence  of  negligence,"  and  if 
done  without  careful  precautions  against  danger,"  or  in 
a  thickly  peopled  district,^*  it  is  strong  evidence  of  gross 


n 


Guggenheim  v.  Lake  Shore,  etc  Ry.  Co.  v.  Fozworth,  41  Fla.  1,  25 

R.  Co.,  66  Mich.  150^  33  N.  W.  161;  So.  338,  79  Am.  St*  Rep.  149  (1899); 

Robert   v.    Alexandria,   etc.   R.    Co.,  Cleveland,  etc.  Ry.  Co.  v.  Miles,  162 

83  Va.  312,  2  S.  E.  518.  Ind.  646,  70  N.  E.  985   (1904);  Illi- 

"  White  V.  Fitchburg  R.  Co.,  136  nois,  eta  Ry.  Co.  v.  Coley,  121  Ky. 

Mass.  321 ;  Howard  v.  St  Paul,  etc.  385,  28  Ky.  L.  Rep.  336,  89  S.  W. 

R.  Co.,  32  Minn.  214,  20  N.  W.  93.  234,  1  L.  R.  A.  (N.  S.)  370  (1906). 

"  O'Connor  v.  Mo.  Pacific  R.  Co.,  Where  one  who  is  in  the  exercise  of 

94  Mo*  150;  Kay  v.  Pennsylvania  R.  due   care,   is   struck   by   a  detached 

Co.,  65  Pa.  St.  269.    A  railroad  com-  car,  without  a  brakeman,  there  being 

pany  which,  without  precaution  or  no  flagman  at  the  crossing,  held  to 

warning,  sends  cars  across  a  public  make   a   prima  facie  case  of  negli- 

crossing,  under  no  control,  is  liable  genoe  ( O'Brien  v.  New  York,  etc  Ry. 

for  wanton  and   reckless  negligence  Co.,    37     App.     Div.    647     (1901); 

(Lake  Shore,  etc.  R.  Co.  v.  Johnson,  Weatherly  v.  Nashville,  etc.  Ry.  O)., 

135  111.  641,  26  N.  E.  510) ;  s.  P.,  as  51  So.   (Ala.)  959  (1910).    Backing 

to  shunting  cars,   Schindler  v.  Mil-  train  at  from  thirty  to  forty  miles 

waukee,  etc.  R.  O).,  87  Mich.  400,  49  an  hour  over  much  used  street  croas- 

N.    W.    670;    Butler   v.    Milwaukee,  ing,  without  signals  or  warning,  held 

etc.  R.  Co.,  28  Wis.  487 ;  Schlimgen  to  sustain  a  verdict  of  negligence  in 

V.  Chicago,  etc.  R.  Co.,  90  Id.   186,  favor  of  one  injured  in  attempting 

62  N.  W.  1045;  Tierney  v.  Chicago,  to  go  around  another  train  standing 

etc.  R.  Co.,  84  Iowa,  641,  51  N.  W.  on  the  crossing  (Kurt  v.  Lake  Shore, 

175  [no  flagman  or  lookout! .  But  the  etc.  Ry.  Co.,  194  N.  Y.  598,  88  K.  B. 

company   was   not   guilty   of   negll-  1122,  aflfg  111  N.  Y.  Supp.  859,  127 

gence    in    making    a    flying    switch  App.   Div.   338    (1909);   Texas,  etc 

over  a  crossing  on  a  stormy  evening,  Ry.    Co.   v.    Brouillette,    126   S.   W. 

where  the  cars  moved  at  a  rate  of  (Tex.  App.)  287  (1910). 

less  than  six  miles  an  hour,  and,  in  "Brown  v.  N.  Y.  Central  R.  Oo., 

addition  to  the  signal  lights  placed  32  N.  Y.  597.    It  is  gross  negligence 

thereon,  the  front  car  was  brightly  for    a    railroad    company    to    allow 

lighted,   and  the  bell  of  the  engine  its   oars   to   be   "kidced"   across  a 

which   followed    the   cars   was   ring-  crowded    street    crossing,    where   no 

ing    (Smith  v.  Maine   Cent.  R.   Co.,  watchman      is     stationed,      without 

87  Me.  339,  32  Atl.  967;  Florida,  etc  KHinding  a  whistle  or  bell    (Peltier 


1147  RAILROAD   INJURIES  TO   PERSONS.  [§   463a 

negligence.  It  has  often  been  held  negligence  in  law 
under  the  facts  of  the  particular  case.^*  It  is  quite  gen- 
erally held  that  where  a  crossing  though  not  over  a  public 
highway  has  recognized  and  treated  by  a  railway  com- 
pany  as  a  public  highway  crossing  in  the  relation  of 
the  company  to  the  public,  the  duties  of  the  company  and 
the  pubUc  in  approaching  it  are  the  same  as  at  a  highway 
crossing.^' 

§  463a.  Statutory  requirements  do  not  exclude  the 
duty  of  diligence  and  care  imposed  by  the  common  law.  — 
It  is  of  the  utmost  importance  to  note  that  compliance 
with  all  statutory  requirements  by  a  railway  company  on 
approaching  a  highway  grade  crossing  does  not  absolve 
the  company  and  its  operatives  from  all  such  other  acts 
of  diligence  and  care  as  are  imposed  by  the  common  law 
under  the  circumstances  of  the  particular  case."     But 

V.  Louiaville,  etc.  R.  Co.  [Ky.],  20  nolly,  77  Neb.  254,  100  N.  W.  368 

S.  W.  30).  (1906);    Missouri,   etc.    Ry.    Oo.   v. 

"Delaware,  etc  Ry.  Oo.  v.  Con-  Hollan,  107  S.  W.   (Tex.  App.)   642 

verse,  139  U.  S.  469,  36  L.  Ed.  213,  (1908). 

11  Sup.  Ct  Rep.  669;  Kentucky,  etc.       *^  Grand    Trunk,    etc.    Ry.    Co.    v. 

Ry.  Co.  V.  Smith,  93  Ky.  449,  14  Ky.  Ives,     144    U.     S.     408;     Kowalski 

L.   Rep.   455^  20  S.   W.   392,   18  L.  v.  (Chicago,  etc.  Ry.  Co.,  84  Fed.  586, 

R.    A.    63    (1895);    Stems   v.    Mis-  92  Fed.  310,  34  C.  C.  A.  1    (1899); 

souri,  etc.  Ry.  Co.,  67  Mo.  App.  356;  Burger  v.  Missouri,  etc.  Ry.  Co.,  112 

Ward   V.   Chicago,   etc.   Ry.   Co.    86  Mo.  238;   Rowan  v.  New  York,  etc. 

Wis.    601,    55    N.    W.    771    (1893);  Ry.  Co.,  59  Conn.  364,  21  Atl.  1073; 

Mitchell  V.  Illinois,  etc.  Ry.  Co.,  110  Eaton  v.  Fitchburg,  etc.  Ry.  Co.,  129 

La.  630,  34  So.  714,  98  Am.  St.  Rep.  Mass.  364;  Houston,  etc.  Ry.  Co.  v. 

472   (1903);  Champion  v.  Seaboard,  Boozer,   70  Tex.   830,   9   S.   W.    119 

etc.  Ry.  Co.,  65  S.  E.   (N.  C.)   917  (1888);    Byrne   v.   New  York,  etc. 

(1900).  '  Ry.   Co.,   104  N.   Y.   362,   10  N.   E. 

"Carraher V.San  Francisco  Bridge  639,  58  Am.  Rep.  512   (1887);   Cin- 

Co.,     100    Cal.     177,    34    Pac.    828  cinnati,  etc.  Ry.  v.  Champ,  31   Ky. 

(1893) ;  Weldon  v.  Philadelphia,  etc  L.  Rep.  1054,  104  S.  W.  988  (1907) ; 

Ry.  Co.,  2  Pennw.  1,  43  Atl.   (Del.)  South  Ala,,  etc.  Ry.  Co.  v.  Thompson, 

166   (1898);  Pittsburg,  etc.  Ry.  Co,  62  Ala.  494;   Elgin,  etc  Ry.  Co.  v. 

V.   Simons,   168  Ind.   333,  79  N.   E.  Lawlor,  229  111.  621,  82  N.  E.  407 

911,  arg  76  N,  E.  883  (1906) ;  Sites  (1908) ;    Louisville,  etc.   Ry.   Co.  v. 

V.  Knott,  197  Mo.  684,  96  S.  W.  206  Ueltachi,   29   Ky.   L.    Rep.    1136,   97 

(1906);  Union,  etc.  Ry.  Co.  v.  Con-  S.  W.  14  (1906). 
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where  there  is  no  statute  or  ordinance  requiring  it,  to 
warrant  a  verdict  because  no  flagman  or  gates  are  main- 
tained at  a  particular  crossing,  it  must  appear  that  it  is 
unusually  dangerous,  so  that  the  crossing  is  much  trav- 
eled  and  that  the  statutory  signals  do  not  suffice  to  give 
reasonable  notice  of  the  train 's  approach  by  reason  of  the 
noise  and  confusion  about  the  crossing,  the  lay  of  the 
land,  the  structures  near  by  or  obstructions  of  view,  or 
location  in  a  thickly-settled  portion  of  a  populous  city 
where  there  is  much  traffic  and  passing  to  and  fro  over 
the  crossing,"  and  that  such  provision  is  the  appropriate 
measure  for  overcoming  the  inadequacy  of  statutory 
signals.^*  The  common-law  duty,  often  undefined  by 
statute,  is  that  of  approaching  public  crossings  with  such 
precautions  as  to  rate  of  speed  and  maintaining  control 
over  his  train  as  ordinary  prudence  may  require,  in  view 
of  the  probable  conditions  existing  at  the  crossing,  to 
enable  him  to  avoid  injury  to  others/® 

§  464.  Care  required  at  other  crossings.  —  The  ser- 
vants of  a  railroad  company  are  not  usually  bound  to 
anticipate  that  any  person  will  cross  at  a  point  not  per- 

"  Baltimore,  etc.  Ry.  Co.  v.  Adams,  etc  Ry.  Oo.,  68  N.  H.  247,  44  Ati. 

10  App.  Casea,  51;  Hubbard  v.  Bosr  388    (1896);    Folkmire   v.   Ry.   Ca, 

ton,  etc.  Ry.  C6.,  162  Mass.  132,  38  157    Mich.     159,     121    N.    W.    811 

N.  E.  366  (1894);  Central  Tex.,  etc.  (1909);    Russell  v.   Oregon  R.,  etc 

Ry.  Co.  V.  Gibson,  36  Tex.  App.  66,  Co,,    54    Ore.    128,    102    Pac    619 

79  S.  W.  351   (1904);  Grand  Trunk  (190©). 

Ry.  V.  Ives,  144  U.  S.  408,  12  Sup.  '•Welsch  v.  Hannibal,  etc.  Ry.  Co., 

Ct.  679,  36  L.  Ed.  485   (18^1) ;  Ry.  72  Mo.  451,  37  Am.  Rep.  440. 

Co.  V.  Holmes,  10&  Va.  407,  64  S.  E.  "  Large    amount    of    traific    over 

46   (1900);  Danskin  v.  Norfolk,  etc  crossing      (Baltimore      v.      Adams, 

Ry.  Co.,  76  N.  J.  Law,  660,  72  Atl.  supra;  Illinois,  etc  Ry.  Co.  ▼.  Coley, 

32   (1909).     Rate  of  speed  and  con-  121  Ky.  385^  28  Ky.  L.  Rep.  336,  1 

trol  of  train    (South  Alabama,  etc.  L.  R.  A.   (N.  S.)   370   (1890);  Mis- 

Ry.  Co.  V.  Thompson,  supra;  Reed  souri,  etc.  Ry.  Co.  v.  Magar,  92  Tex. 

V.  CJueen  Anne's  Ry.  Co.,  4  Pennw.  616,  50  S.  W.  1013,  aff'g  4^  S.  W. 

(Del.)     413,    57    Atl.    529     (1903);  {Tex.    App.)     156     (1899);     Grand 

Seaboard,  etc  Ry.  Co.,  116  111.  App.  Trunk  Ry.  Ca  v.  Ives,  supra),    Ob- 

523;     Cincinnati,    etc.    Ry.    Co.    v.  struction    of   view    (Baltimore,   etc 

Champ,    supra;    Davis    v.    dbncord,  Ry.  Co.  v.  Adams,  supra;  Guggen* 
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mitted  to  be  used  as  a  crossing."  And,  while  they  must 
use  the  same  degree  of  care  to  avoid  injury  to  a  person 
thus  wrongfully  crossing,  after  they  become  aware  of  the 
fact,®*  they  are  not  in  fault  for  not  making  signals  at  such 
points,  whether  moving  forward  **  or  backward,"  so  long 
as  they  have  no  notice  of  the  fact  that  a  person  is  cross- 
ing or  is  about  to  do  so.  Nor  can  a  person  crossing  at  an 
unusual  place  complain  that  he  was  misled  by  the  undue 
proximity  of  trains.  Bailroad  rules,  regulating  the  in- 
tervals between  trains,  are  intended  solely  for  the  pro- 
tection of  the  property  of  the  company,  and  to  secure  the 
safety  of  employees  and  passengers,  and  not  for  the  guid- 
ance of  persons  traveling  along  the  highway ;  and  no  in- 
ference of  negligence  can  be  drawn  from  the  proximity 
of  trains,  in  disregard  of  such  a  rule,  in  an  action  to  re- 
cover damages  for  an  injury  done  to  a  person  while  cross- 
ing the  railroad  at  a  place  not  proper  for  crossing." 
When  a  private  crossing  has  been  lawfully  constructed 
across  a  railroad,  trainmen  must  keep  reasonable  watch 
for  persons  crossing ;  *®  but,  under  ordinary  circum- 
stances, they  are  not  bound  to  slacken  speed,*^  nor  to  give 

heim  v.  Lake  Shore,  etc.  Ry.  Oo.,  68  "See  Gurley  v.  Missouri  Pac.  R. 

Mich.    150,   33  N.   W.    161    (1887);  Co.,  122  Mo.  141,  26  S.  W.  963;  Cfer- 

Delaware,   etc.   Ry.    Co.   v.-  Shelton,  raher  v.  San  Francisco  Bridge  Oo., 

65  X.  J.  Law,  631).    Habitual  noise  100  Cal.  177,  34  Pac.  828;  Pennsyl- 

and   confusion    (Baltimore,  etc.   Ry.  vania  K.  Co.  v.  Hammill,  56  N.  J. 

Co.  V.  Adams,  supra.    See  Hutcheson  Law,  370,  29  Atl.  151  [footway  per- 

V.  Louisville,  etc.,  Ry.  Co.,  21  Ky.  mitted  by  company  to  be  laid  over 

L.  Rep.  733,  52  S.  W.  955  (1890).  track].    The  duty  of  a  railroad  com- 

"  See  §  484,  post.  pany  not  to  injure  by  its  own  act,  a 

"Barry  v.  N.  Y.  Central  R.  Oo.,  person  on  a  crossing  which  is  not  a 

92  X.  Y.  289;  Byrne  v.  N.  Y.  Central  public  crossing,  is  the  same,  whether 

R.  Co.,  104  Id.  362.  such  person  is  there  by  implied  invi- 

"*  Zimmerman    v.     Hannibal,    etc.  tation,  or  is  a  mere  licensee   ( Pom- 

R.  Co.,  71  Mo.  476;   Shackleford  v.  ponio  v.  N.  Y.  &  Xew  Haven  R.  Co., 

Louisville,  etc.  R.  Co.,  84  Ky.  43.  66  Conn.  528,  34  Atl.  491). 

"Woodyard  v.   Kentucky  Central  •'An  engineer  seeing  a  team  on  a 

R.  Co.  (Ky.),  15  S.  W.  178.  private  crossing  at  a  great  distance 

•Phil.     &     Reading     R.     Oo.     v.  need  not  at  once  proceed  to  stop  or 

Spearen,  47  Pa.  St.  300;  see  French  slow  his  train,  but  only  when  it  is 

T.  Taunton  R.  Co.,  116  Mass.  537.  apparent  that  there  is  danger  of  col- 
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such  signals  as  are  required  at  highway  crossings.®*  But 
if  signals  have  usually  been  given,  they  must  be  main- 
tained ;  *•  and  they  must  be  given,  if  the  trainmen  have 
actual  or  constructive  notice  that  persons  will  cross,  or 
may  be  expected  to  cross,  when  the  train  is  approaching,*^ 

lision   (Frost  v.  Milwaukee,  etc  R.  60&,  23  Kj.  L.  Rep.  147,  59  S.  W. 

Co.,  96  Mich.  470,  66  N.  W.  19).    See  740,  56  L.  R.  A.  506   (1900) ;   Sites 

Thomas  v.  Delaware,  etc.  R.  Co.,  19  v.  Knott,  197  Mo.  684,  96  S.  W.  206 

Blatch.  533;  Lake  Shore,  etc.  Ry.  Co.  (1906) ;  Fletcher  v.  South  Carolina, 

V.  Barnes,  166  Ind.  7,  76  N.  E.  629,  etc.  Ry.  Co.,  57  S.  C.  206,  35  S.  W. 

3    L.    R.    A.    (N.    S.)    778    (1906);  213  (1896). 

Hartman   v.   Chicago,   etc.   Ry.   Co.,  **  Where   a   railway   company   has 

infra;    Atchison,    etc.    Ry.    Co.    v.  recognized  and  acquiesced  in  the  use 

Judah,   65   Kans.   474,   70  Pac.   346  of  a  private  wagon-crossing  over  its 

( 1903 ) ;    Louisville,  etc.   Ry.  Co.   v.  tracks,  and  adopted  the   usual   sig- 

Molloy's    Admr.,    28    Ky.    L.    Rep.  nals  therefor  on  the  approach  of  its 

1113,  91  S.  W.  685    (1906);   Keiser  trains,    it    cannot    lawfully    disoon- 

v.  Lehigh,  etc.  Ry.  Co.,  212  Pa.  St.  tinue    the    signato    without    notice 

409,  61  Atl.  903,  108  Am.  St  Rep.  (Westaway  v.  Chicago,  etc.  R.  Co., 

872    ( 1904 ) ;   Atchison,  etc.  Ry.  Co.  66  Minn.  28,  57  N.  W.  222,  60  Am. 

V.  Sohriver,  80  Kans.  540,  103  Pac.  &  Eng.  Ry.  Cas.  653).     To  similar 

994,  24  L.  R.  A.  (N.  S.)  492  (1909) ;  effect,  Nash  v.  N.  Y.  Central  R.  Co., 

McGee  v.  Wabash  Ry.  C\>.,  214  Mo.  61    Hun,   594,   4  N.   Y.   Supp.   525; 

5301,  114  S.  W.  33  (1909);  Phelps  v.  Vandewater  v.  N.  Y.,  New  England 

Ry.    Co.,    134    App.    Div.    729,    119  R.  Co.,  74  Hun,  32,  26  N.  Y.  Supp. 

N.  Y.  Supp.  141   (1909).  397) ;  8.  P.,  as  to  whistle  post,  Hin- 

""Even    signals    are    not    usually  kle   v.   Richmond,  etc.   R.   Co.,.  109 

necessary  at  private  crossings  (San-  N.   C.   472,    13   S.   E.    884).     Same 

bom  v.  Detroit,  etc.  R.  Co.,  91  Mich,  principle;    §    466,    post;    Pittsburg, 

538,  62  N.  W.   163;   Burk  v.  Dela-  etc  Ry.  Co.  v.  Yundt,  78  Ind.  373, 

ware,  etc.   Canal   Co.,  86  Hun,  519,  41    Am.    Rep.    580;    Louisville,   etc. 

33  N.  Y.  Supp.  986;  Holmes  v.  Cen-  Ry.   Co.   v.   Engleman's   Admr.,    122 

tral,  etc.  Ry.  Co.,  37  Ga.  693;   An-  S.  W.   (Ky.)   833   (1900).     See  also 

napolis,  etc.   Ry.   Co.  v.  Pamphrey,  Woloott  v.  New  York,  etc.  Ry.  Co., 

72  Md.  82,  19  Atl.  8  (1890);  Maxey  68    N.    J.    Law,    421,    53    Atl.    297 

v.  Missouri,  etc.  Ry.  Co.,  113  Mo.  1,  (1902). 

20  S.  W.  654  ( 1893 ) ;  Louisville,  etc  ••  So  held,  where  crossing  was  by 

Ry.  Co.  V.  Engleman,  infra.    Contra:  mere  permission  (Owens  v.  Pennsyl* 

Cahill   V.    Cincinnati,   etc    Ry.   Co.,  vania  R.  Co.,  41   Fed.    187;   Texas, 

92   Ky.   345,   13   Ky.  L.  R.   714,  l8  etc  R.  Co.  v.  Watkins  [Tex.  App.], 

S.  W.  2;    Hartman  v.  Chicago,  etc.  26    S.    W.    760).      See   McCarty   v. 

Ry.  Co.,  132  Iowa,  582,  110  N.  W.  New  York  Cent.  Ry.  Co.,  73  N.  Y. 

10  (1907) ;  Davis  v.  Chesapeake,  etc.  App.  Div.  34,  76  N.  Y.  Supp.  321; 

Ry.  Co.,  116  Ky.  144,  75  S.  W.  275,  Over   v.   Missouri,   etc   Ry.   Co.,   73 

25  Ky.  L.  Rep.  342    (1903);   Louis-  S.    W.     (Tex.    App.)     535     (1903); 

ville,  etc.  Ry.  CJo.  v.  Bodine,  lOO  Ky.  Missouri,    etc.    Ry.    Co.    v.    Brown, 
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So,  when  view  of  the  track  is  so  obstructed  as  to  make  it 
prudent,  signals  should  be  given,  or  speed  slackened,  or 
both/*     Where,  for  any  good  reason,  a  person  has  a  right 

101      S.      W.      ( Tex.      App. )      464  bell  in  the  neighborhood  of  a  danger- 

( 1907 ) ;  Williamson  v.  Southern,  etc.  ous  private  crossing  was  a  question 

Ry.  Co.,  104  Va.  146,  61  S.  E.  196,  for  the  jury   (Roach  v.  St.  Joseph, 

70  L.  R.  A.  1007   (1907)  ;  Si.  Louis  etc.  R.  Co.,  66  Kans.  664,  41   Pac. 

Nat.   Stock  Yards  v.   Brennan,    126  064).     Though  not  required  by  sta- 

111.   App.   601 ;    Frye   v.    St.    Louis,  tute  or  ordinance,  the  failure  to  give 

etc.  Ry.  Co.,  200  Mo.  377,  08  S.  W.  signals  or  slacken  speed,  or  both  on 

566,  8  L.  R.  A.  (X.  S.)  1060  (1006);  approaching   a   private   crossing,   or 

Cahill  V.  Chicago,  etc.  Ry.   Co.,  74  other  place  where   persons  may  be 

Fed.  285,  20  C.  C.  A.  184;  Atlantic,  expected  to  be  carefully  on  the  track, 

etc.  Ry.  Co.  v.  Adams,  7  6a.  App.  may  be  such  negligence  as  to  sustain 

146,  66  S.   E.  494    (1909);   Kunkel  a  verdict  when  intervening  obstruc- 

V.  St.  Paul,  etc.  Ry.  Co.,  121  N.  W.  tions  that  cut  off  the  view  of  the 

(N.    D.)    830    (1909)  ;    Goodwin   v.  engineer  and  traveler  of  one  another, 

Atlantic,  etc.  Ry.  Co.,  82  S.  C.  321,  or  shut  out  the  usual  sound  of  an 

64  S.  £.  242   ( 1909) ;  Missouri,  etc.  approaching   train   make   such    fail- 

Ry.  Co.  V.  Malonej  102  Tex.  269,  116  ure  a  want  of  ordinary  care   (Gug- 

S.  W.   1158    (1909)  ;   Gulf,  etc.  Ry.  genheim  v.  Lake  Shore,  etc.  Ry.  Co., 

Co.  V.  Cohen,  126  S.  W.  (Tex.  App.)  66  Mich.  160,  33  N.  W.  161   (1887)  ; 

916    (1910);    Chesapeake,    etc.    Ry.  Houston,  etc.  Ry.  Co.  v.  Poras,  29 

Co.  V.  Corbin,  110  Va.  700,  67  S.  E.  S.    W.     (Tex.    App.)     945     (1895) 

\7d  (1910)  ;  Lamphear  V.  New  York,  Maintaining   a   high   rate   of   speed, 

etc    Ry.    Co.,    194    N.    Y.    172,    86  without    giving    signals    (Louisville, 

N.  E.  1115  (1909);  Chesapeake,  etc  etc   Ry.   Co.   v.   Molloy,   28   Ky.   L. 

Ry.   Co.  V.  Ball.,  125  S.   W.    (Ky.)  Rep.    1113,   91    S.   W.   685    (1906); 

246     (1910);    Rager    v.    Louisville,  Schwarz  v.   Delaware,   etc.   Ry.   Co., 

etc  Ry.  Co.,  137  Ky.  811,  127  S.  W.  218  Pa.  St.  187,  67  Atl.  217  (1907). 

155    (1010).     Because  used   in   the  See  Bilton  v.  Southern,  etc.  Ry.  Co., 

daytime  is  not  notice  that  it  is  so  148  Cal.  443,  83  Pac.  440    (1006)  ; 

at  night    (Moore  v.   Gulf,   etc.   Ry.  Plonte  v.  Ry.  Co.,  148  111.  App.  609 

Co.,   123    S.   W.    (Tex.   App.)    1142  (1909);    Wood   v.    Maine,    etc    Ry. 

(1910).  Co.,     101     Mc     469,     64    Atl.     833 

"Thomas  v.  Delaware,  etc  R.  Co.,  (1906)  ;  Lammers  v.  Great  Northern 

19  Blatchf.  533.     It  cannot  be  said  Ry.    Co.,   82   Minn.    120,   84   N.   W. 

as  matter  of  law  that  it  is  not  neg-  728  (1901)  ;  Chicago,  etc  Ry.  Co.  v. 

ligenoe  to  run  an  extra  train  rapidly  Sporer,   619   Neb.  8,  94   N.   W.   991 

over  a  private  crossing  without  ring-  (1903)  ;  Huntress  v.  Boston,  etc.  Ry. 

ing   a    bell    or    giving   other    warn-  Co.,  66  N.  H.   185,  34  Atl.   164,  49 

ing,  when  the  approach  of  the  train  Am.   St.   Rep.   600    ( 1886 )  ;    Serano 

is    concealed    by    bushes     (Chipago,  v.   New  York,   etc.   Ry.,    188   N.   Y. 

etc  R.  Co.  V.  Sanders,  154  111.  531,  156,  80  N.  E.  1025,  117  Am.  St.  833, 

39  N.  E.  481).    Whether  it  was  neg-  rev'g   114  N.   Y.  App.   Div.  684,  99 

ligence  for  the  engineer  not  to  give  N.  Y.  Supp.  1103   (1907);  Missouri, 

signals    by   whistling   or    ringing   a  etc  Ry.   Co.   v.  Melugin,  63  S.   W» 
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to  cross,  and  may  reasonably  be  expected  to  do  so,  when 
the  train  is  approaching,  much  the  same  common-law 
rules  apply  as  in  the  case  of  a  highway  crossing ;  as,  for 
example,  where  one  intending  to  become  a  passenger, 
crosses  a  side  track  to  reach  a  passenger  train  on  the 
main  track,*^"  or  where  the  company  has  long  aUowed  the 
public  habitually  to  cross,*'  even  though  it  be  in  violation 

(Tex.  App.)   338    (1901);  Phelps  v.  for  one  year];   Norfolk,  etc  R.  Co. 

Ry.    Co.,    134    App.    Div.    729,    119  v.  Carper,  88  Va.  556,  14  S.  E.  328 

N.  Y.  Supp.  141.  [distinction  between  trespasser  and 

**  Indiana  Central  R.  Co.  v.  Hud-  licensee] ;    Schindler    v.    Milwaukee, 

€lson,  13  Ind.  326.  etc.  R.  Co.,  87  Mich.  400,  49  N.  W. 

**  At  a  place  on  the  line  of  a  rail-  670 ;  Clampit  v.  Chicago,  etc  R.  Co., 
Toad  where,   although  not   a   public  84  Iowa,  71,  50  N.  W.  673;  Lyndi 
highway,    there   is   a    crossing   con-  v.  St.  Joseph,  etc.  R.  Co.,  Ill  Mo. 
etantly    and    notoriously     used     as  601,   19  S.  W.   1114    [after  habitnal 
fluch  by  the  public,   without  objec-  use  of  right  of  way  by  pedestrians, 
tion   on   the   part   of  the   company,  they  are  not  trespassers] ;  see  Hankp 
the   latter    is    bound    to   give   some  v.  Boston,  etc.  R.  Co.,  147  Mass.  495, 
reasonable    notice    and    warning    of  18    N.    E.    218    [question   for  jury, 
the  approach  of  trains,  although  not  whether    an    inducement    had    been 
absolutely  bound  to  ring  a  bell  or  held  out  to  the   public  to  use  the 
blow    a    whistle    (Byrne    v.    N.    Y.  crossing];  Armstrong  v.  N.  Y.,  New 
Central  R.   Co.,   104   N.  Y.   362,   10  Haven,  etc.  R.  Co.   [R.  I.],  29  Atl. 
N.  E.  539).    The  court  is  not  bound  448   [pleading]).    The  fact,  if  true, 
to  charge  that  if  the  bell  was  rung  that   the   engineer   of   such   Iccomo- 
that  was   a   sufficient  warning,   but  tive  was   ignorant   of  the   existence 
it  is  a  question  for  the  jury  whether  and  use  of  such  pathway,  would  not 
such   notice   or   warning   was   given  relieve  defendant  of  liability,  if  no 
as  was  proper  and  reasonable  under  signal  was  given   (Mitchell  v.  Bos- 
the    circumstance    (Id.).      To   same  ton,  etc.   R.,  34  Atl.   [X.  H.]  674). 
effect,  Swift  v.  Staten  I.  R.  Co.,  123  The  fact  that  people  are  accustomed 
N.   Y.   645,   25    N.   E.   378;    Vande-  to  cross  a  track  at  a  certain  place, 
water  v.  N.  Y.  &  New  England  R.  and  that  the  company  makes  no  ob- 
Co.,  74  Hun,  32,  26  N.  Y.  Supp.  397.  jection,    does   not,    as   a   matter  of 
When   a  railroad   company   has   for  law,  import  a  license,  but  it  is  a 
years,   without   objection,   permitted  question   for   the  jury    (Cheneiy  v. 
the   public   to  cross   its  track  at  a  Fitchburg   R.    Co.,    160    Mass.   211, 
certain  point,  not  in  itself  a  public  35  N.  E.  554).    The  following  cases 
crossing,    those    using    the    crossing  are  restrictive  of  the  preceding  de- 
are   not    trespassers,    and   the    com-  cisions:     Where  a  railroad  company 
pany   owes  the   duty   of   reasonable  acquiesces  in   the  use  of  a  private 
care  towards  them   (Taylor  v.  Dela-  crossing,  persons  using  it  are  mere 
ware,    etc.    Canal    Co.,    113   Pa.   St.  licensees,   and   all   that   can   be  re- 
162,    175;    Illinois    Cent.    R.    Co.   v.  quired  of  the  company  at  such  place 
Dick,  91  Ky.  434,  15  S.  W.  665  [use  is  to  look  out  for  obstructions,  and 
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of  its  rules,**  or  of  a  statute  making  it  an  offence  to  walk 
upon  the  track.®*  But  there  must  be  some  proof  of  in- 
vitation or  notice  and  acquiescence  on  the  part  of  the 
company  to  sustain  such  obligations."*  These  rules,  how- 
ever, are  not  absolute  rules  of  law,  but  are  only  such  as 
a  jury  may  in  its  discretion  enforce,  when  satisfied  of 
their  justice,  under  the  facts  of  each  case,  within  these 
limits.  A  railroad  company  is  not  liable  for  an  injury 
done  to  property  (e.  g.y  fire  hose)  lawfuUy  laid  across  its 

to  use  due  care  to  avoid  injury  after  Delaney  v.  Milwaukee,  etc.  R.   Co., 

being   conscious   of  impending   peril  33  Wis.  67. 

(Alabama  Gt.   So.  R.   Co.  v.   Linn,       "^ Davis  v.  Chicago,  etc.  R.  Co.,  68 

103  Ala.  134,  15  So.  608).     Where  Wis.   646;  Townley  v.   Chicago,  etc. 

workmen  had  long  been  in  the  habit  R.  Co.,  53  Id.  626;  Le  May  v.  Mis- 

of  crossing  the  track  on  their  way  souri  Pac.  R.  Co.,  105  Mo.  361,  16 

to  and  from  work,  and  one  was  killed  S.  W.  1049. 

by  a  disconnected  car  which  started  ••  Young  v.  Old  Colony  R,  Co.,  156 
of  itself,  and  ran  down  a  grade,  be-  Mass.  178,  30  N.  E.  560.  "  We  do 
cause  the  brakes  were  not  set.  Held,  not  understand  that  persons  become 
that  the  company  owed  no  duty  to  licensees  who,  without  the  express 
deceased  to  set  the  brakes  or  other-  or  implied  permission  of  a  railway 
wise  fasten  the  car  (Sutton  v.  N.  Y.  company,  habitually  use  its  track  as 
Central  R.  Co.,  66  N.  Y.  243,  rev'g  a  convenience  in  passing  from  one 
4  Hun,  760,  and  adopting  the  prin-  point  to  another.  •  •  •  That 
ciple  of  Nicholson  v.  Erie  R.  Co.,  41  no  benefit  could  accrue  to  it  from 
N.  Y.  525).  A  license  to  pass  over,  such  use  is  apparent.  On  the  con- 
tracks  in  a  populous  part  of  a  cily,  trary,  it  is  but  reasonable  to  suppose 
where  there  is  no  public  or  private  that  the  presence  of  persons  walk- 
way, at  a  place  where  stationary  ing  on  the  track  would  be  calculated 
cars  are  continuously  on  the  tracks,  to  interfere  with  the  operation  of  the 
cannot  be  implied  from  mere  ac-  trains  and  would  therefore  be  ob- 
quiescence,  but  express  consent  is  jectionable.  *  *  *  A  license,  ex- 
necessary  (Central  R.  Co.  v.  Rylee,  press  or  implied,  should  proceed  from 
87  6a.  401,  13  S.  E.  584).  Evi-  the  fact  of  some  one  having  au- 
denoe  of  a  custom  to  walk  on  de-  thority  to  grant  it;  and  we  think,  in 
fendant's  track  at  the  place  of  the  the  absence  of  proof,  it  should  not 
accident  is  incompetent,  as  calcu-  be  presumed  that  the  servants  of  a 
lated  to  induce  the  inference  that  railroad  company  who  operate  its 
defendant  was  held  to  greater  care  trains  have  such  authority"  (St. 
there  than  at  other  points  (Mem-  Louis,  etc.  Ry.  Co.  v.  Shiflet,  98  Tex. 
phis,  etc.  R.  Co.  v.  Womack,  84  Ala.  326,  81  S.  W.  524  (1904).  See  also 
149,  4  So.  618).  Ante,  n.  89.  Gulf,  etc.  Ry.  Co.  v.  Matthews,  100 
•♦Rogers  v.  Rhymney  R.  Co.,  26  Tex.  63,  93  S.  W.  1069  (1906)  ;  Tex- 
L.  T.  N.  S.  879;  Dublin,  etc.  R.  Co.  as,  etc.  Ry.  Co.  v.  Byrd,  102  Tex. 
V.  Slattery,  L.  R.  3  App.  Cas.  1155;  263,  115  S.  W.  1165   (1909). 

[Law  of  Neg.    Vol.  I  —  73] 
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track,  unless  the  engineer  of  a  passing  train  is  seasonably 
warned  to  stop,  in  such  manner  as  to  inform  him  of  his 
duty  to  proceed,*^  but  if  in  such  a  case  such  warning  is 
given,  the  company  is  liable.*' 

§  464a.  Intersecting  railroads.  —  The  terrible  disasters 
which  have  resulted  from  the  practice,  so  frequent  in 
America,  of  independent  railroads  crossing  each  other  at 
a  level,  have  led  to  a  very  general  regulation  of  the  sub- 
ject by  statutes,  which  we  shall  not  attempt  to  reproduce 
here."  When  by  statute  or  otherwise,  it  becomes  the 
duty  of  an  engineer  to  stop,  before  crossing  another  rail- 
road, an  engineer  on  such  other  road  may  act  upon  the 

•'Mott  V.  Hudson  River  R.  Co.,  1  v.  Missouri  Pac.  Ry.  Co.,  133  Mo. 
Robertson,  585  [train  running  over  App.  463,  113  S.  W.  708  (1908). 
hose  without  notice,  thus  causing  Where  public  notice  of  schedule  is 
destruction  of  plaintiff's  house  bj  given  as  required  companies  cross- 
fire], ing  each  other's  tracks  are  required 

**  Metallic   Casting    Co.    v.    Fitch-  to   take  notice    (Missouri,   etc.    Ry. 

burg  R.  Co.,  109  Mass.  277   [same,  Co.  v.  C!hicago,  etc.  Ry.  CJo.,  98  Mo. 

after  notice].  App.  214,  71  S.  W.  1081  (1903).    In 

""In   Kentucky,    see  Stat.,   March  the  absence  of  other  regulation,  the 

10,  1894.     In  Alabama,  see  Code,  §  train  that  reaches  its  stopping  place 

1145,    construed   in    Richmond,    etc.  first  has  the  right  of  way  (Chicago,. 

R.  Co.  V.  Freeman,  97  Ala.  289,  11  etc.   Ry.   Co.  v.   Chambers,   68   Fed. 

So.  800.     In  Texas,  see  Rev.  Stat.,  148,  15  C.  C.  A.  327).     Failure  t(^ 

art.  4232,  construed  in  Houston,  etc.  bring  train  to  a  stop  when  required 

R.  Co.  V.  Brin,  77  Tex.  174,  13  S.  W.  by   statute   is   generally   negligence,. 

886.     In  Tennessee,  see  CJode,  Mill,  per  se,   Cincinnati,  etc.   Ry.    Co.    v. 

&  v.,  §   1304.     This  statute,  which  Acrea,  40  Ind.  App.   150,  81   N.  E. 

requires    trains   on    one   railway   to  213,    82    N.    E.    1009    (1907);    San 

stop  before  crossing  the  line  of  an-  Antonio,  etc.  Ry.  Co.  v.  Bowles,  8& 

other  railway,  has  no  application  to  Tex.  634,  32  S.  W.  880  (1896).    See 

the  crossing  by  a  steam  railway  of  Chicago,  etc.  Ry.  Co.  v.  Minneapolis, 

an   ordinary   horse-car   line    (Byrne  etc.    Ry.    Co.,    176    Fed.    237,    100 

V.  Kansas  City,  etc.  R.  Co.,  9  C.  C.  A,  C.   C.   A.   41    (1910).     Collision   of 

666,  61    Fed.   605).     Care  must  be  steam  and  street  railways   (Chicago, 

commensurate  with  the  danger  (Chi-  etc.  Ry.  Co.  v.  Smith,  124  111.  App. 

cago,   etc.    Ry.   Co.    v.    Ransom,    56  627,  aff'd  in  226  111.   178,  80  N.  E. 

Kans.  559,  44  Pac.  6  (1896)  ;  Cleve-  716    (1907)  ;    Wabash,   etc.  Ry.   Co. 

land,  etc.  Ry.  Co.  v.  Gray,  148  Ind.  v.  Barrett,  117  111.  App.  316;  Ghi- 

266,  46  N.  E.  675  (1897)  ;  Alabama,  cago,   etc.    Ry.    Co.   v.    Averill,   224 

etc.   Ry.   Co.   v.   Hanbury,   161   Ala.  111.  516,  79  N.  E.  664  (1906). 
358,  49  So.  467    (1909);  Richmond 
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assumption  that  the  rale  will  be  obeyed.*"®  But  if  he  sees 
that  the  other  engineer  is  disobeying  the  rule,  he  has  no- 
right  to  act  upon  such  an  assumption  any  longer,  and 
must  himself  stop,  although  entitled  to  the  right  of  way."^ 
Where  the  rule  prescribes  a  fixed  point  for  stoppage,  be- 
fore crossing,  it  is  not  complied  with  by  stopping  150 
feet  short  of  that  point.*"*  Disobedience  of  such  a  rule  is. 
of  no  importance,  if  it  did  not  contribute  to  the  accident."** 
I^eaving  a  car  standing  partly  on  intersecting  tracks  is  an 
act  of  plain  negligence ;  and  it  is  no  excuse  that  the  train 
injured  thereby  was  ahead  of  time.^ 


104 


§  465.  Care  of  stationary  cars  and  engines.  —  A  rail- 
road company  does  not  owe  to  persons  who,  without  in- 
vitation, come  upon  its  land,  however  innocently,  the  duty 
of  putting  guards  over  its  cars  or  fastening  them  in  any 
way,  when  standing  upon  its  own  premises.  Thus  where 
one  who  had  a  bare  license  to  enter  a  railroad  yard  was 
injured  by  a  car,  which  was  blown  down  the  track  by  a 
violent  gale,  it  was  held  that  he  could  not  recover;  al- 
though, if  a  brakeman  had  been  on  the  car  the  injury 
could  not  have  happened.""     So  also,  where  cars,  not 

«»N.   Y.,  Chicago,  etc.  R.  Co.  ▼.  McDonald,  51  Fed.  178,  2  C.  C.  A. 

Grand  Rapids,  etc.  R.  Co.,  116  Ind.  153,  4  U.  S.  App.  563. 

60,  18  N.  E.  182.  '"^An  action  for  injuries  to  an  en- 

^  Pratt  V.    Chicago,   etc.   R.   Co.,  gineer  upon  a  looomotiTe,  sustained 

38  Minn.  455,  38  N.  W.  356.  through   collision   with   a  car   of  a 

"•Defendant's  train  was  stopped  construction  train  upon  an  intersect- 
about  150  feet  before  reaching  the  ing  road,  left  projecting  across  the 
stopping  post;  the  view  was  there  track,  uncoupled  from  the  train,  so 
much  obstructed  by  timber;  the  en-  that  it  could  not  be  removed  in  time 
gineer  first  saw  the  other  train  when  to  prevent  the  collision, —  sustained; 
it  was  directly  on  the  crossing,  about  although  plaintiff's  train  was  run- 
100  feet  in  front  of  him;  and  he  ning  anead  of  the  usual  schedule 
reversed  the  engine,  and  applied  time  and  defendant's  servants  did 
sand  to  the  rails,  but  was  unable  to  not  anticipate  its  approach  at  that 
stop.  Held,  that  a  verdict  against  time  (Albert  v.  Sweet,  116  N.  Y. 
defendant  was  warranted'  (Kansas  363,  22  N.  E.  762)  ;  Chicago,  etc. 
City,  etc.  R.  Co.  v.  Stoner,  61  Fed.  Ry.  Co.  v.  Kansas  City  Suburban 
649,  2  C.  C.  A.  437,  10  U.  S.  App.  Belt  Ry.  Co.,  178  Mo.  App.  245. 
209).  **•  Nicholson    v.    Erie    R.    Co.,    41 

"•Kansas   City,    etc    R.    Co.    v.  N.  Y.  525. 
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fastened  by  brakes,  started  down  grado  and  injured  one 
crossing  the  track,  under  a  mero  claim  of  acquiescence/*^ 
And  so  it  was  held,  where  children  were  injured  by  the 
accidental  movement  of  an  empty  car  on  which  they  were 
playing  without  permission,  although,  by  reason  of  their 
extreme  youth,  the  court  would  not  impute  fault  to  the 
children,"^  But  it  is  otherwise  as  to  persons  on  other 
premises,  or  entering  the  railroad  premises  by  invitation 
or  of  right.^®'  And  a  locomotive,  when  its  steam  is  up, 
must  be  constantly  guarded. 
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§  466.  Oates,  flagmen  and  watchmen.  —  There  is  no 
general  rule  of  common  law  which  requires  that  railroad 
companies  should  erect  a  gate,""  or  station  a  flagman  or 
watchman  at  every  highway  crossing;"^  nor,  in  Ne^w 

>"  Sutton  V.  N.  Y.  Central  R.  Ck>.,  Pacific  R.  Co.  v.  Harwood,  31  Kans. 

66  N.  Y.  243.  388,  2  Pac.  605 ;  Battle  v.  Wilmln^r- 

^  Chicago,  etc.  R.  Co.  v.  McLough-  ton,  etc.  R.  Co.,  66  N.  C.  343. 

lin,  47  HI.  265,  Chicago,  etc.  R.  Co.  ^  It  is  the  duty  of  a  railroad  com- 

V.   Stumps,   69    Id.    409.     Where   a  pany  to  take  reasonable  precautions 

child  of  seven  tried  to  cross  a  street  to   prevent    its   engines   being   taxn- 

covered  by  a  train  of  cars  about  to  pered  with   or  moved   while  in   the 

start,  by  passing  between  two  cars  yard  unused,  and  whether  or  not  the 

connected  by  a  coupling  pole  14  feet  employment  of  but  one  person  in  the 

long  it  was  the  duty  of  the  railroad  yard  to  care  for  the  engines  and  act 

to  give  notice  to  him  of  the  starting  as   watchman   was   such    reasonable 

of  the  train    (Philadelphia,  etc.   R.  precaution  was  for  the  jury  (Soath- 

Co.  V.  Layer,  112  Pa.  St.  414,  3  Atl.  em  Pac.  Co.  v.  Lafferty,  67  Fed-  536, 

874).  6  C.  C.  A.  474). 

*" Chicago,  etc.  R.  Co.  v.  Kreuger,  "•"The  duty  of  posting  flagmen 

124  111.  457,   17  N.  E.  52    [servant  or   having   servants   and   agents    or 

on    railroad].      Compare    Smith    v.  placing  gates  or  other  obstnicticms, 

N.  Y.  Central  R.  Co.,  118  N.  Y.  645,  or  of  giving  special  or  personal  no- 

23  N.  E.  990 ;  Williams  v.  Norfolk,  tice  to  travelers  at  railway  crossings 

etc.  R.  Co.   [Va.],  15  S.  E.  522.     A.  can  only  be  imposed  by  the  legisla- 

railroad  company  owes  to  passengers  ture"    (Weber  v.  N.  Y.  Central    R. 

a  duty  to  secure  a  car,  left  standing  Co.,  58  N.  Y.  461,  459;   Welsch    v. 

upon  a  side  track,  so  that  it  cannot  Hannibal,  etc.  R.  Co.,  72  Mo.  451). 

be  started  by  any  of  the  ordinary  *"Stubley  v.  Northwestern  R.  Co., 

wind  storms  liable  to  occur  in  that  L.  R.  1  Exch.  13,  4  Hurlst.  &  C.  83 ; 

locality    (Webster  v.  Rome,  etc.   R.  see   Walker   v.   Midland   R.   Co.,    14 

Co.,  40  Hun,   161,  affM,   115  N.  Y.  Law    Times    N.    S.    796;    Bilbee     v. 

112,   21    N.   E.   725);    s.   P.,   Union  Brighton,  etc.  R.  Co.,  18  C.  B.  N.  S. 


1157                       BAILROAD   INJURIES   TO   PEBS0N8.  [§   466 

York,  is  it  even  a  question  to  be  left  to  a  jury."*  But 
almost  everywhere  else,  it  is  held  that  while  the  question 

is  not  invariably  to  be  left  to  the  jury,  it  is  to  be  sub- 
mitted to  them,  where  special  circumstances  exist,  which 
might  reasonably  call  for  such  precautions."*     Thus,  a 

584 ;  Cbyle  t.  Long  Island  R.  Co.,  33  road  company  for  injuries  at  one  of 

Hun,  37;  Case  v.  N.  Y.  Central  R.  its  crossings  in  a  city,  it  is  a  ques- 

Co.,   75   Hun,   527,  27   N.  Y.   Supp.  tion  for  the  jury  whether  a  flagman 

496;     Carraher    v.     San     Francisco  was    reasonably   necessary,    and   the 

Bridge  Co.,  81  Cal.  08,  22  Pac.  480.  failure  of  the  city  to  require  a  flag- 

^Beisi^el   v.    N.    Y.    Central    R.  man  to  be  placed  at  the  crossing  in 

Co.,  40  N.  Y.  9;  Houghkirk  v.  Dela-  question  is  no  excuse  to  the  defend- 

ware,  etc.  Canal  Co.,  92  N.  Y.  219;  ant,  if  reasonable  care  for  the  safety 

McGrath   v.   N.   Y.   Central   R.   Co.,  of  the  public  required  it  to  be  done 

63  Id.  622;  Stubley  v.  Northwestern  (Chicago,   etc.   R.   Co.  v.   Lane,   130 

R.  Cb.,  L.  R,  1  Exch.  13;  Clarke  v.  HI.  116,  22  N.  E.  613;  Chicago,  etc. 

Midland  R.  Co.,  43  Law  Times,  381.  R.  Co.  v.  Perkins,  125  HI.   127,   17 

A  railroad  corporation  is  entitled  to  N.  £.  1 ;  Kinney  v.  Crocker,  18  Wis. 

have  the  jury  charged  that  no  negli-  74;   Winstanley  r.  Chicago,  etc.  R. 

gence  can  be  imputed  to  it  because  Co.,  72  Id.  375,  39  N.  W.  856;  Hoye 

there  was  no  flagman  or  gate  at  a  v.   Chicago,  etc.  R,  Co.,  67  Wis.  1, 

crossing   (Cohn  v.  N.  Y.  Central  R.  29  N.  W.  646;  Dwinnell  v.  Abbott, 

Co.,  6  N.  Y.  App.  IMv.  196,  39  N.  Y.  74  Wis.  514,  43  N.  W.  496;  Schmidt 

Supp.  986).  v.  Burlington,  etc.  R.  Co.,  75  Iowa, 

"*A  railroad  company  must  use  606,  39  N.  W.  916;  Omaha,  etc.  R. 
reasonable  care  in  regard  to  station-  Co.  v.  Brady,  39  Neb.  27,  57  N.  W. 
ing  flagmen  or  erecting  gates  at  767).  To  similar  effect,  Curley  v. 
crossings,  and  the  fact  that  the  Illinois  Cent.  R.  Co.,  40  La.  Ann. 
statute  of  Michigan  charges  the  810,  6  So.  103.  In  Massachusetts, 
railroad  commissioner  with  the  duty  the  jury  may  consider,  whether  under 
of  determining  the  necessity  of  a  all  the  circumstances,  the  company 
flagman  at  crossings  and  he  has  not  was  guilty  of  negligence  in  not  hav- 
required  it,  is  not  conclusive  (Grand  ing  a  gate  or  flagman  at  the  cross- 
Trunk  R.  Co.  V.  Ives,  144  U.  S.  408,  ing,  although  never  requested  by  the 
12  Sup.  Ct.  679)  ;  8.  P.,  Freeman  v.  selectmen  of  the  town  nor  ordered 
Duluth,  etc.  R.  Co.,  74  Mich.  86,  41  by  the  county  commissioners  to  do 
N.  W.  872  [obstructed  view  in  city],  so,  under  the  statute  (Eaton  v. 
Whether  or  not  a  railroad  company  Fitchburg  R.  (3o.,  129  Mass.  364; 
was  guilty  of  negligence  in  running  see  French  v.  Taunton  R.  Co.,  116 
trains  at  40  miles  an  hour  over  a  Mass.  537)  ;  New  York,  etc.  Ry.  Co. 
grade  crossing,  without  maintaining  v.  Moore,  105  Fed.  725,  45  C.  C.  A. 
a  flagman  to  protect  the  public  using  21  (1901)  ;  Seifred  v.  Pennsylvania 
the  highway,  held  a  question  of  fact  Ry.  Co.,  206  Pa.  399,  55  Atl.  1061 
for  the  jury  (Huntress  v.  Boston,  (1903)  ;  Missouri,  etc.  Ry.  Co.  v. 
etc.  R.  Co.,  66  N.  H.  185,  34  AtL  Magee,  92  Tex.  616,  50  S.  W.  1013 
154).     In  an  action  against  a  rail-  (1899)  ;    Atlantic,    etc.    Ry.    Co.    v. 
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jury  may  determine  whether  a  man  ought  to  be  stationed 
at  a  crossing,  where  there  is  peculiar  danger  of  accidents, 
as  from  obstructions  to  the  view  of  approaching  trains, 
where  many  pass ;  *"  but  a  jury  cannot  be  allowed  to  de- 
cide that  a  flagman  should  be  stationed  at  any  point  not 
unusually  hazardous."*  What  comes  within  this  defi- 
nition is  a  question  upon  which  there  are  diflfering  de- 
cisions."*  Where  a  railroad  company  is  under  no  orig- 
inal obligation  to  station  a  flagman  at  a  particular 
crossing,  yet  if  it  has  done  so  for  a  long  time,  travelers 
have  a  right  to  presume,  in  case  of  his  absence,  that  the 
road  is  clear."^     So  they  have,  where  the  company  is 

Rieger,   95   Va.   418,   28   S.   E.    600  "*  To  warrant  a  jury  in  saying  that 

(1807).      Central,    etc.    Ry.    Co.    v.  a  railroad  c<»npany  should  station  a 

Gibson,  35  Tex.  App.  66,  79  S.  W.  flagman  or  erect  gates  at  a  crossing 

351    (1004),  (it  is  not  negligence  to  when    not    required    by    the    offioer 

fail  to  keep  a  flagman  at  a  crossing  charged   by   statute   with    powei    to 

except  it  is  an  exceptionally  danger-  require  them<,  it  must  be  shown  that 

ous    one).      Chris tensen    v.    Oregon  such  crossing  is  more  than  ordinarily 

Short  Line  Ry.   Co.,  20  Utah,    192,  hazardous    (Grand  Trunk  R.  Co.   v. 

80  Pac.  746  (1904),  (failure  to  keep  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679). 

a  flagman  or  maintain   gates   at   a  ^See  Stubley  v.  Northwestern  R. 

highway  country  crossing  is  not  neg-  Co.,  L.  R.  1  Exch.  13,  4  Hurlst.  &  C. 

ligence).    Huntington  v.  Bangor,  etc.  83;   Beisiegel  v.  N.  Central  R,  Co., 

Ry.  Co.,   106  Me.   363,   74  Atl.   802  40  N.  Y.  9;  Commonwealth  v.  Bos- 

(1909),    (where  a  crossing  is  espe-  ton,  etc.  R.  Co.,  101  Mass,  201;  Tel- 

cially  dangerous  the  company  must  fer   v.    Northern    R.    Co.,    30    N.    J. 

employ   such   means   as   are   reason-  Law,  188,  holding  to  a  stricter  role 

ably  necessary   to  warn  travelers) ;  than  the  cases  cited  in  note  4. 

Illinois,  etc.  Ry.  Co.  v.  O'Neill,  177  '"Ernst  v.  Hudson  River  R.   Co., 

Fed.  328,  100  C.  C.  A.  658  (1910)  ;  35  N.  Y.  9,  35,  42;   S.  c,  again,  39 

Cleveland,  etc.  Ry.  Co.  y.  Starks,  92  Id.  61,  100  Am.  Dec.  405;  Dolan  v. 

N.  E.   (Ind.)   54,  rev'g  89  N.  E.  602  Delaware,  etc.  Canal  Co.,  71  Id.  285; 

<1910)  ;   Louisville,  etc.   Ry.   Co.   v.  Kissenger  v.  N.  Y.  &  Harlem  R.  Co., 

Kimble's   Admx.,   140  Ky.   759,   131  66    Id.    538;    see    also   McGrath    v. 

S.  W.  790  (1910).     See  §  463,  note  N.  Y.   Central  R.   Co.,   63  Id.   522; 

61,  ante.  McGovem  v.  N.  Y.  Central  R.  Co., 

"*Bilbee  v.  Brighton,  etc.  R.  Co.,  67  Id.  417;  State  v.  Boston,  etc.  R. 

18  C.  B.  N.  S.  584;  Hart  v.  Chicago,  Co.,  80  Me.  430,   15  Atl.   36   [gates 

etc.  R.  Co.,  66  Iowa,   166,  7  N.  W.  wide  open;   flagman  absent];    Penn- 

9,  9  Id.   116;  Annacker  v.  Chicago,  sylvania    R.    Co.    v.    Matthews,    36 

etc.  R.  Co.,  81  Iowa,  267,  47  N.  VV.  N.    J.   Law,    531    [flagman    usually 

68 ;  Chicago,  etc  R.  Co.  v.  Perkins,  kept  at  place,  but  casually  absent]  ; 

26  111.  App.  67.  Richmond   v.    Chicago,   etc.   R.    Co^ 
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legally  bound  to  keep  a  man  at  the  crossing,  though  the 
obligation  be  created  only  in  favor  of  other  persons.^^* 
The  establishment  of  a  flag  station  at  a  crossing  is  evi- 
dence of  the  consent  of  the  company  to  the  use  of  the 
<5rossing  by  travelers."'  In  England,  railroad  companies 
are  bound  by  statute  to  keep  a  man  at  every  level  high- 
way crossing  to  open  and  shut  the  gates  for  vehicles."" 
"Where  a  gate  is  kept,  whether  required  by  law  or  not,  the 
man  in  charge  must  use  a  reasonable  discretion  as  to  the 
time  of  opening  it ;  and  it  is  negligence  in  him,  for  which 
Ids  principal  is  responsible,  to  open  a  gate  and  invite  a 
vehicle  to  pass  through,  when  a  train  is  approaching."* 
The  mere  opening  of  a  gate  is  equivalent  to  an  invitation 
to  cross ;  "*  and  even  if  the  gate  is  opened  by  a  stranger, 

S7  Mich.  374,  40  N.  W.  621;  Burns  The  plaintiff  in  that  case  was  a  foot 

Y.  North  Chicago,  etc.  Mill  Co.,  66  passenger,  and  the  obligation  to  keep 

Wis.  312.     To  same  effect,  Dundon  a  watchman  was  created  solely  for 

T.  N.  Y.,  New  Haven,  etc.  R.   Co.,  the    benefit   of    drivers   of   vehicles. 

«7  Conn.  266,  34  Atl.   1041 ;   Sights  Compare  Chicago,  etc.  R.  Co.  v.  Ein- 

V.  Louisville,  etc.  Ry.  Co.,   117  Ky.  inger,  114  III.  79,  29  N.  E.  196. 

436,  78  S.  W.  172  (1902)  ;  Dolph  v.  "•Webb  v.   Portland,  etc.  R.   Co., 

New   York,  etc.   Ry.   Co.,   74   Conn.  67  Me.  117- 

538,  51   Atl.   626    (1904)  ;   Mitchell  **Stat.  8  and  9  Vict.  ch.  20,  §  47. 

T.  Illinois,  etc.  Ry.  Co.,  110  La.  Ann.  "*Lunt   v.    Northwestern    R.    Co., 

«30,    34    So.    714,    98   Am.    St.    472  L.  R.  1  Q,  B.  277;   s.  p.,  Bayley  v. 

(1903);     Montgomery    v.    Missouri  Eastern     R.     Co.,     126     Mass.     62. 

Pac.  Ry.  Co.,  181  Mo.  477,  79  S.  W.  Though  a  flagman  may  have  signaled 

930   (1904).     But  such  right  of  re-  persons    in    a    carriage    to    advance 

liance  by  the  traveler  does  not  ab-  over  the  crossing,  yet  on  discovering 

solve  him  from  the  use  of  his  senses  a  train  almost  on  the  crossing,  and 

of  sight  and  hearing  (Pa.  Ry.  Co.  v.  the  carriage  coming  in  disregard  of 

Stegmeier,   118   Ind.   305,   20   N.   E.  it,  he  is  not  negligent  in  stopping 

843,  10  Am.  St.   136    (1889) ;   Lake  the  horse  by  any  means  in  his  power. 

Shore,  etc.   Ry.   Co.  v.   Frantz,   127  even  if  in  doing  so  he  frightens  the 

Pa.  St.  297,  18  Atl.  22,  4  L.  R.  A.  horse  — a   thing   which   with    cooler 

389    (1889).     It  has  been  held  that  judgment    he    might    have    avoided 

the   discovery   of   the   absence   of   a  (Floyd  v.  Philad<>lphia,  etc.  R.  Co., 

flagman    puts    the    traveler    on    his  162  Pa.  St.  29,  29  Atl.  396). 

guard  to  look  out  for  his  own  safety  "■  Wanless  v.  Northeastern  R.  Co., 

(Hodgin    V.    Southern    Ry.    Co.,    66  L.  R.  6  Q.  B.  481,  aff'd,  L.  R.  7  H.  L. 

S.  E.   (N.  C.)   413  (1906).  12;    Scaggs  v.   Delaware,  etc.   Canal 

"•Stapley  v.  Brighton,  etc.  R.  Co.,  Co.,   74   Hun,   198,  26   N.   Y.   Supp. 

L.  R.  1  Exch.  21,  4  Hurlst.  k  C.  93.  323;    Kane   v.    N.   Y.,   New   Haven, 
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the  company  is  responsible  for  failing  to  close  it,  within 
a  reasonable  time/"  It  is  unquestionably  the  duty  of 
the  company  to  have  a  person  in  constant  attendance  upon 
a  switch,  unless  it  is  permanently  fastened  down/'* 
Even  in  New  York,  the  want  of  a  flagman  may  be  proved, 
for  the  purpose  of  showing  what  degree  of  care  ought  to 
be  used  in  his  absence."^  Where  a  gate  is  kept,  its  being 
open  is  equivalent  to  an  invitation  to  pass ;  "•*  and  the 
railroad  company  is  responsible  for  its  negligent  manage- 
ment."^ 

etc.  R.  Co.,  56  Hun,  648,  9   N.   Y.  67  Hun,  205,  22  N.  Y.  Supp.   104; 

Supp.   879;    Wilson   v.    N.    Y.    New  Reid  v.  N.  Y.,  New  Haven,  etc  R. 

Haven,   etc.   R.   Co.,    18   R.   I.   491,  Ca,  63  Hun,  630,   17  N.   Y.   Supp. 

598,  29  Atl.   258    [gate  voluntary],  801,  following  dictum  in  Houghkirk 

Id.  300;  Lake  Shore,  etc.  R.  Co.  r.  v.    Delaware,    etc.     Canal     Co.,     92 

Franz,  127  Pa,  St.  297,  18  Atl.  22;  N.  Y.  219. 

Indianapolis  Union  R.   Co.  v.   Neu-        ^The  raising  of  a  gate  at  a  rail- 

bacher,   16   Ind.  App.  21,  43  N.   £•  road  crossing,   is  substantial   assur- 

576;  Evans  v.   Liake  Shore,   etc.   R.  ance   of   safety,   just    as   significant 

Co.,   88   Mich.   442,   50   N.   W.   386.  as  if  the  gateman  had)  beckoned  or 

See  also  Palmer  v.  N.  Y.  Central  R.  invited  the  traveler  to  come  on,  and 

Ca,   112  N.  Y.  234,   19   N.  E.  678.  that  any  prudent  man  would  not  be 

But,   if  the   traveler   knows   of   the  influenced  by  it  is  against  all  human 

custom  to  leave  the  gates  open  after  experience    (Glushing   v.    Sharp,   9G 

a  certain  hour,  he  is  not  entitled  to  N.  Y.   676)  ;    Pennsylvania  Ry.   Co. 

rely    upon    their    protection    after  v.  Stegmaier,  supra;  Evans  v.  Liake 

that  hour   (Rainy  v.  N.  Y.  Central  Shore,  etc.   Ry.   Co.,   88  Mich.   442, 

R.  Co.,  68  Hun,  495,  23  N.  Y.  Supp.  50    N.    W.    386,    14    L.    R.   A.    223 

80).      The   existence    at   a   railroad  (1893).     See  Missouri,  etc.  Ry.   Co. 

crossing  of  gates,  seemingly  intended  v.  Ray,  25  Tex.  App.  567,  63  S.  W. 

to  be  shut  when   trains   pass,   does  912    (1901);   Briggs  v.   Boston,  etc 

not  excuse  a  traveler  from  the  duty  Ry.   (>>.,    188   Mass.   463,   74   N.    E. 

of  looking  before  crossing,  but  does  667   (1905). 

give  him  the  right  to  take  that  fact        ^  Plaintiff     having     looked    both 

into  consideration  in  determining  to  ways,  and,  hearing  no  bell,  entered 

what  extent  he  will  look   (Merrigan  on    defendants'    crossing    when    the 

V.  Boston,  etc.  R.  Co.,  154  Mass.  189,  gates  were  up;  the  gates  began  to  be 

28  N.  E.  149).  let    down,    after    he   was    part   way 

*"  Haywood  v.  N.  Y.  Central  R.  across  the  track ;  and  upon  the  gate- 
Co.,  59  Hun,  617,  13  N.  Y.  Supp.  keeper's  failure  to  raise  the  gate  on 
177,  aff'd,  128  N.  Y.  596,  28  N.  E.  his  request,  he  drove  as  far  from  the 
251.  track    a.s    he    could,    but   the    train 

"*  Baltimore,  etc.  R.  Co.  v.  Worth-  striking  his  buggy  he  was  thrown  or 

ington,  21  Md.  275.  jumped   out.     Held,   that   a  refusal 

"■Friess  v.  N.  Y.  Central  R.  Co.,  to   direct   a   verdict  for   defendants 
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§  466a.  Duty  to  maintain  fences.  —  Statutes,  which  do 
not  affirmatively  require  fences  to  be  maintained,  but 
simply  declare  that  railroad  companies  shall  be  liable 
for  the  value  of  animals  injured,  in  case  no  fence  is  main- 
tained (or  to  similar  effect),  do  not  apply  to  any  other 
cases  than  those  mentioned  in  the  statute.  Their  bene- 
fit, therefore,  cannot  be  claimed  for  passengers  on 
trains  "*  or  servants  of  the  railroad.  Such  is  the  effect 
of  the  Iowa  statute.^"  But  where  (as  in  New  York, 
Michigan,  etc.)  the  statute  expressly  commands  fences  to 
be  maintained,  failure  to  maintain  them  is  such  negli- 
gence as  entitles  any  person,  whether  passenger,  traveler 
or  servant  of  the  company,  injured  thereby,  without  con- 
tributory  fault,  to  recover  damages.^*"    Especially  is  this 

was  proper  (Warren  v.  Boston,  etc  *•  Where,  as  in  Iowa,  statutes  im- 

R.  Co.,  163  Mass.  484,  40  N.  E.  896).  pose  no  absolute  duty  upon  a  com- 

The  company  is  bound  to  use  due  pany   to   fence   its   track,   but   only 

care  in  operating  the  gates  so  as  to  subject  it  to  a  certain  liability  for 

protect    travelers    upon    the    public  injury  to  stock  caused  by  a  failure 

highway,   not  only  from   being   run  so  to  fence,  a  company  is  not  liable, 

over  by  the  cars,  but  also  against  under  such  statutes,  for  an  injury 
injury    from    the   gates    themselves.  •  to  a  child  caused  by  the  absence  of  a 

If  on  reaching  a  crossing  protected  fence  (Walkenhauer  v.  Chicago,  etc. 

by  safety  gates,  a  person  finds  them  R.  Co.,  17  Fed.  136). 

raised  and  motionless,  he  is  at  lib-  ^In  Vermont y  the  statute   (R.  S. 

erty   to   go   on,   and   if   it   becomes  1894,  §  3871)   is  intended  to  secure 

necessary  to  lower  the  gates   while  the  safety  of  passengers  as  well  as 

he  is  passing  between  them,  it  should  that  of  animals  ( Wait  v.  Bennington, 

be  done  with  all  the  care  demanded  etc.  R.  Co.,  61  Vt.  268,  17  Atl.  284). 

by  the  peculiar  situation  and  with  See    also    Hynes    v.    San    Francisco, 

due  regard  to  the  safety  of  human  etc.  R.   Co.,  65   Cal.   316.     In   New 

life  (Feeney  v.  Long  Island  R.  Co.,  York,   a    railroad    servant    may  jre- 

116  N.  Y.  375,  122  N.  E.  402).  cover  for  injuries  suffered  on  a  train 

**  Buxton  v.  Northeastern  R.  Co.,  derailed  by  cattle  wandering  on  an 

L.  R.  3  Q.  B.  549.     A  railroad  com-  unfenced    track     (Donnegan    v.    Er- 

pany  is  bound,  independent  of  stat-  hardt,  119  N.  Y.  468,  23  N.  E.  1051, 

utes,  to  provide  such  fences  as  would  7  L.  R.  A.  527 ;  overruling  Langlois 

prevent  any  danger  to  travelers  from  v.  Buffalo,  etc.  R.  Co.,  19  Barb.  364). 

animals    escaping    upon    the    track  So  in  Missouri  (Dickson  v.  Omaha, 

(Lackawanna,  etc.  R.  Co.  v.  Chene-  etc.  R.  Co.,  124  Mo.  140,  27  S.  W. 

with,  52  Pa.  St.  382;   per  Bell,  J.,  476;   Atchison,  etc.  R.  Co.  v.  Rees- 

Dean  v.   Sullivan  R.   Co.,  22  N.  H.  man,  60  Fed.  370,  9  C.  C.  A.  20,  23 

316).  L.  R.  A.  758. 
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the  case  as  to  children,  who  are  entitled  to  the  protection 
of  such  fences,  to  keep  them  from  innocently  straying 
upon  the  track/*^  Upon  the  question  of  the  liability  of 
railway  companies  to  servants  for  injuries  occasioned  by 
collision  with  animals  on  the  track,  the  statute  has  been 
held  in  some  jurisdictions  as  enacted  for  their  benefit  as 
well  as  that  of  the  passenger  and  stranger ;  "^  while  in 
other  the  contrary  rule  has  been  announced  and  the  risk 
declared  ordinary  and  incident  to  the  service.*** 

§  467.  Neglect  of  statutory  precautions.  —  Certain  pre- 
•cautions  are  frequently  required  of  railroad  companies, 
by  statutes  or  local  ordinances,  and  enforced  by  the  im- 
position of  penalties  for  their  neglect,  —  such,  for  ex- 
ample, as  a  limitation  of  speed  in  certain  places,  a  require- 
ment that  a  bell  shall  be  rung  or  whistle  sounded  on  ap- 
proaching a  highway,  or  gates  or  signs  erected,  or  flag- 
ment  stationed  at  crossings.  These  regulations  being 
<5learly  intended  for  the  protection  of  travelers,  it  is  well 
settled  that  any  violation  of  them  is  competent  evidence 
of  negligence,  in  an  action  brought  by  a  traveler  on  the 

'"Hayes  v.   Michigan   Central   R.  son  v.  Omaha,  etc.  R.  Co.,   124  Mo. 

Co.,  Ill  U.  S.  228,  4  Sup.  St.  369;  140,  27  S.  W.  476  (1891)  ;  Atchison, 

Keyser   v.   Chicago,   etc.   R.   Co.,   66  etc.  R.  Co.  v.  Reesman,  60  Fed.  370, 

Mich.  390,  33  N.  W.  867;  Stuettgen  9   C.   C.   A.   20,   23   L.   R.   A.    768; 

V.  Wisconsin  Cent.  R.  Co.,  80  Wis.  Terre   Haute,   etc.   Ry.   Co.   v.    Wil- 

498,  50  N.  W.  407;  Chicago,  etc.  R.  liams,  172  HI.  379,  64  Am.  St,  Rep. 

Co.  V.  Grablin,  38  Neb.  90,  56  N.  W.  44,   50   N.   E.    116    (1898)  ;    Bischof 

796.     To  the  contrary,  Fitzgerald  v.  v.  Illinois,  etc.  Ry.  Co.,  232  HI.  446, 

St..  Paul,  etc.  R.  Co.,  29  Minn.  336,  83   N.   E.   948    (1908);    Johnson   v. 

13  N.  W.  168.    Compare  Morrissey  v.  Oregon,  etc.   Ry.  Co.,  7   Idaho,   356, 

Providence,  etc.  R.  Co.,  15  R.  I.  271,  63  Pac.  112,  53  L.  R.  A.  744  (1900)  ; 

3  Atl.  10.  Neversorry  v.  Duluth,  etc.  Ry.   Co., 

'"In  New  York  a  railroad  servant  115  Mich.  146,  73  N.  W.  128  (1897). 

may  recover  for  injuries  suffered  on  "•Sherman  v.  Anderson,  27  Kan. 

a  train   derailed   by   cattle   wander-  333,  41    Am.   Rep.   414;    Manson   t 

ing  on  an  unfenced  track   (Donegan  Eddy,  3  Tex.  App.  148,  22  S.  W.  66 

v.  Erhardt,  119  N.  Y.  468,  23  X.  E.  (1893)  ;    Ward   v.    Bonner,   80   Tex. 

1051,    7    L.    R.    A.    527,    overruling  168,  15  S.  W.  805    (1891);  Quill  v. 

Langlois  v.  Buffalo,  etc.  R.  Co.,   19  Houston,  etc.  Ry.  Co.,  93  Tex.  616, 

Barb.  364).     So  in  MisaouH   (Dick-  55  S.  W.   1126    (1900);  Newsom  ▼. 
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« 

highway,  even  though  the  statute  or  ordinance  simply  im- 
poses a  penalty  for  its  violation.^**     The  dictum  to  the 

Norfolk,  etc.  Ry.  Co.  81  Fed.  133,  Chicago,  etc.  R.  Co.  v.  Starmer,  26 
35  L.  R.  A.  136,  23  C.  C.  A.  69  Neb.  630,  42  N.  W.  706).  In  Michi- 
(1807).  gan,  the  absence  of  a  flagman  is  no 
^See  §  13,  ante.  So  held  as  to  evidence  of  negligence,  unless  the 
statutes  (Union  Pac.  R.  Co.  t.  Mc-  necessity  for  maintaining  such  flag- 
Donald,  152  U.  S.  262,  14  Sup.  Ct.  man  at  the  particular  crossing  has 
619).  "The  running  of  railroad  been  determined  by  the  railroad  corn- 
trains,  within  the  limits  of  a  city,  missioner,  to  whom  the  question  is 
at  a  rate  of  speed  greater  than  is  left  by  statute  (Battishill  v.  Hum- 
allowed  by  an  ordinance  of  said  phrey,  64  Mich.  494,  31  N.  W.  894). 
city  *  *  *  is  always  to  be  coa-  It  is  obvious  that  an  ordinance  lim- 
sidered  by  the  jury  as  at  least  a  dr-  iting  the  speed  of  the  trains  of  one 
<;um»tance  from  which  negligence  company  is  not  evidence  of  negli- 
may  be  inferred"  (Grand  Trunk  R.  gence  against  another  (Fell  v.  Bur- 
Co.  V.  Ives,  144  U.  S.  408,  418,  12  lington,  etc.  R.  Co.,  43  Iowa,  177). 
Sup.  Ct.  679).  To  same  effect.  The  cases  holding  that  such  viola- 
Union  Pac.  R.  Co.  V.  Rassmussen,  25  tions  are  not  negligence  per  se  are 
Neb.  810,  41  N.  W.  778;  Blanchard  based  upon  the  ground,  not  of  in- 
V.  Lake  Shore,  etc.  R.  Co.,  126  111.  competency  of  the  legislature  or  the 
416,  18  N.  E.  799;  Meloy  v.  Chicago,  city  oo  to  enact,  but  that  enact- 
etc  R.  Co.,  77  Iowa,  743,  42  N.  W.  ments,  merely  penal  in  their  charac- 
•563;  Savannah,  etc.  R.  v.  Flannigan,  ter,  were  not  intended  to  have  such 
82  Ga.  579,  9  S.  £.  471;  Peyton  v.  an  effect;  though  it  was  denied  in 
Texas,  etc.  R.  Co.,  41  La.  Ann.  861,  some  of  the  earlier  cases,  in  at  least 
6  So.  690;  McGrath  v.  N.  Y.  Cen-  one  jurisdiction,  that  a  city  ordi- 
tral  R,  Co.,  63  N.  Y.  522;  Massoth  nance  could  create  or  enlarge  a  com- 
V.  Delaware,  etc.  Canal  Co.,  64  Id.  mon  law  liability,  unless  a  stipula- 
524 ;  (Hark  v.  Boston  &  Me.  R.  Co.,  tion  to  the  same  effect  was  embraced 
64  N.  H.  323,  10  Atl.  676;  Wright  by  the  city's  grant  of  a  franchise, 
T.  Maiden,  etc.  R.  Co.,  4  Allen,  283;  giving  it  the  force  of  a  contract; 
Langhoff  v.  Milwaukee,  etc.  R.  Co.,  yet  the  prevailing  and  sounder  doc- 
19  Wis.  489;  Hoppe  v.  Chicago,  etc.  trine  is  that,  if  the  ordinance  is  a 
H.  Co.,  61  Id.  357,  21  N.  W.  227 ;  valid  exercise  of  legislative  power,  it 
Pennsylvania  Co.  v.  Conlan,  101  111.  should  be  given  the  same  force,  with- 
93 ;  Cleveland,  etc.  R.  Co.  v.  Bad-  in  the  limits  of  the  city,  as  a  general 
deley,  510  Id.  328,  36  N.  E.  965;  enactment  by  the  legislature  would 
Illinois  Central  R.  Co.  v.  Murphy,  be  entitled  to  in  the  state  at  large. 
52  111.  App.  65;  Faber  v.  St.  Paul,  In  some  of  the  early  cases  in  Mis- 
etc.  R.  Co.,  29  Minn.  465,  13  N.  W.  souri  it  was  declared  that  the  simple 
902 ;  Robertson  v.  Wabash,  etc.  R.  statement  of  such  a  proposition  must 
Co.,  84  Mo.  119;  Keim  v.  Union  R.  defeat  it.  But  in  the  opinion  of 
etc.  Co.,  90  Mo.  314,  2  S.  W.  427).  the  court  overruling  these  cases,  re- 
So  as  to  statutes  or  ordinances  re-  turning  to  the  doctrine  of  a  yet 
quiring  flagmen  at  crossings  (Penn-  earlier  case,  it  is  held,  it  is  not  only 
sylvania  Co.  v.  Hensil,  70  Ind.  569;  their  right,  but  it  is  the  duty,   of 
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contrary,  in  a  New  York  case,^'**  which  we  criticised  at 
some  length  in  former  editions  of  this  work,  is  now  so 
completely  exploded  as  to  need  little  notice.  Statutes  and 
valid  municipal  ordinances  stand  upon  the  same  footing 
in  this  respect.^^*  The  only  question  remaining  open  on 
this  point  is  whether  conclusive  proof  of  the  violation  of 
such  a  statute  or  ordinance  is  also  conclusive  proof  of 
negligence.  Some  courts  have  held  that  it  is,  and  some 
that  it  is  not."^    But  the  true  rule  is  really  perfectly 

such  cities  and  towns,  to  pass  such  limiting  the  speed  of  trains  within 
reasonable  ordinances  regulating  the  the  city  to  six  miles  an  hour,  be- 
speed  of  trains  of  cars  within  their  cause,  as  to  the  place  of  the  accident, 
corporate  limits  as  may  be  neces-  the  ordinance  was  unreasonable  and 
sary  for  their  protection,  and,  when  void  (Burg  v.  Chicago,  etc.  R.  Co., 
passed,  such  ordinances,  being  police  00  Iowa,  106,  57  N.  W.  680).  The 
regulations,  have  the  same  force  and  running  of  a  diunmy  locomotive  back- 
effect  that  legislative  acts  have,  upon  ward  at  a  greater  rate  of  speed  than 
which  actions  for  damages  sustained'  that  prescribed  by  a  city  ordinance 
by  reason  of  their  violation  may  be  was  a  violation  thereof,  though  the 
maintained,  even  though  the  rail-  speed  was  within  the  limitation  for 
road  company  against  which  the  running  forward,  and  it  was  safer 
action  may  be  brought  never  con-  to  run  backward  than  forward  ( Higfa- 
tracted  to  be  responsible  for  such  land  Ave.,  etc.  R.  Co.  v.  Sampson, 
damages  (Sluder  v.  St  Louis,  etc.  112  Ala.  525,  20  So.  566).  A  city 
Ry.  Co.,  189  Mo.  107,  88  S.  W.  648,  ordinance  forbidding  running  any 
5  L.  R.  A.  (N.  S.)  186,  with  mono-  train  or  cars  through  the  city  at  a 
graphic  note).  See  Mills  v.  Mis-  greater  rate  of  speed  than  that 
souri,  etc.  Ry.  Co.,  94  Tex.  242,  59  named  in  the  ordinance  applies  to 
S.  W.  874  ( 1905) .  locomotives  running  without  any  cars 

""Brown  v.  Buffalo,  etc.  R.  Co.,  22  attached  (East  St.  Louis  Connecting 

N.  Y.  191.    This  decision,  which  was  R.  Co.  v.   O'Hara,   150  ni.  580,   37 

rendered  by  a  bare  majority  of  the  N.    £.    917).      Railroad    companies 

court,   three  judges  dissenting,   was  and  their  employees  using  railways 

justly   condemned   by   Davis,   J.,   in  in  a  city  must  take  notice   of   all 

Jetter  v.  Harlem  R.  Co.,  2  Abb.  Ct.  valid  city  ordinances  duly  promul- 

App.  458.    It  is  now  completely  over-  gated   (Central  R.  Co.  v.  Brimswick, 

ruled    (Massoth    v.    Delaware,    etc,  etc.  R.  Co.,  87  Ga.  386,  13  S.  E.  520). 

Canal  Co.,  64  N.  Y.  624).  ""That  it  is,  was  held  in  Virginia, 

"•See  §  13,  ante,  also  note  1,  supra,  etc  R.  Co.  v.  White,  84  Va.  498,  5 

Where,  for  a  long  distance,  platted  S.  E.  573;   Houston,  etc  R.  Co.  v. 

streets  were  not  opened   across  the  Wilson,  60  Tex.  142 ;  Pittsburgh,  etc. 

track,    and    the    right   of    way    was  R.  Co.  v.  Knutson,  69  111.  103;  Toledo, 

fenced'  on  both  sides,  it  is  immaterial  etc.  R.  Co.  v.  O'Connor,  77  Id.  391 ; 

whether  or  not  defendant's  train  was  Piper   v.    Chicago,    etc.    R.    Co.,    77 

running  in  violation  of  an  ordinance  Wis.  247,  46  N.  W.  165 ;  Murray  v. 
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plain.  The  violation  of  such  a  law,  if  left  without  ex- 
planation or  excuse,  is  conclusive  proof  of  negligence, 
but  it  may  be  excused,  or  it  may  afford  no  proof  at  all 
that  this  negligence  was  the  cause  of  the  plaintiff's  in- 
jury."*   If  it  is  proved  that,  as  a  proximate  consequence 

Mo.    Pacific   R.    Co.,    101    Mo.    236,  Strother  v.  South  Car,  etc.  Ry.  Co., 

13  S.  W.  817;  Schlereth  v.  Mo.  Pa-  47  S.  C.  375,  25  S.  E.  272    (1896)  ; 

cific  R.  Co.,   115  Mo.  87,  21   S.  W.  Davis   v.   Atlanta,   etc.   Ry.   Co.,   63 

1110;  and  in  Georgia,  Indiana  and  S.  C.  370,  41  S.  E.  468,  63  S.  C.  577, 

other  cases,  cited  under  §   13,  ante,  41    S.    E.    892     (1902);    Mercer    v. 

That  it  is  notf  was  held  in  Moore  v.  Southern,  etc.  Ry.  Co.,  66  S.  C.  246, 

Gadsdien,  93  N.  Y.  12;  McRickard  v.  44  S.  E.  750  (1903)  ;  Galveston,  etc. 

Flint,  114  N.  Y.  222.  21  N.  E.  163;  Ry.  Co.  v.  Vollrath,  40  Tex.  App.  46, 

Connor  v.  Electric  Tr.  Co.,  173  Pa.  89   S.    W.    279    (1905);    Brown    v. 

St.  602,  304  Atl.  238;  Beck  v.  Port-  Chicago,  etc.  Ry.  Co.,  109  Wis.  384, 

land,  etc.  R.  Co.,  25  Ore.  32,  34  Pac.  85   N.   W.   271    (1901)  ;    Cincinnati, 

753.     But  see  Zwack  v.  N.  Y.,  Lake  etc.  Ry.  Co.  v.  Champ,  31  Ky.  L.  Rep. 

Erie,  etc.  R.  Co.,  8  N.  Y.  App.  Div.  1054,  104  S.  W.  988   (1907)  ;  Wein- 

483.     Failure  to  give  statutory  sig-  stein  v.  Toledo,  etc.  Ry.  Co.,  128  Mo. 

nals,  etc.,  is  negligence  per  ae  (Gal-  App.  224,   106  S.  W.   1125    (1908)  ; 

veston,  etc.  Ry.  Co.  v.  Harris,  22  Tex.  Skipworth  y.   Mobile,   etc.   Ry.   CJo., 

App.   16,  53  S.  W.  599   (1899);   St.  48  So.    (Miss.)    964    (1909);   Texas, 

Louis,  etc.  Ry.  Co.  v.  EUedge,  93  S.  W.  etc.  Ry.  Co.  y.  Horn,  115  S.  W.  (Tex. 

(Tex.  App.)  499  (1906);  Pittsburg,  App.)   911   (1909);  Taylor  v.  Vicks- 

etc.  Ry.  Co.  v.  Banfill,  206  111.  553,  69  burg,  etc.  Ry.  Co.,   123  La.  768,  49 

N.   E.   499,  aff'g   107   111.  App.  264  So.  518   (1909);  Wheeler  v.  Oregon 

(1904);    Chicago,    etc.    Ry.    Co.    v.  Ry.,  etc.  Co.,  16  Ida.  375,  102  Pa.  St. 

Wise,   206   111.   453,   69    N.   E.   500,  347    (1909);   Conway  v.   Louisville, 

arg  106  111.  App.  174    (1903);   In-  etc.  Ry.  Co.,   119  S.  W.    (Ky.)    206 

dianapolis,  etc.  Ry.  Co.  v.  Neubacher,  (1909)  ;  Dyson  v.  Southern  Ry.  Co., 

16  Ind.  App.  21,  43  N.  E.  576,  44  83  S.  C.  354,  65  S.  E.  344   (1909)  ; 

N.   E.   669    (1896);    Lewis  v.   Long  Garber   v.    St.   Louis,   etc.   Ry.    <IJo., 

Island  R.  Co.,  162  N.  Y.  52,  66  N.  E.  118  S.  W.  (Tex.  App.)   857   (1909)  ; 

648  (1900)  ;  Henn  v.  Long  Island  Ry.  Sprague  v.  Northern,  etc.  Ry.  Co.,  40 

Co.,     65      N.     Y.     Supp.     21,     51  Mont.    481,    107    Pnc.    412    (1910); 

App.  Div.  292    (1900);   Reed  v.  St.  Short  v.  Philadelphia,  etc.  Ry.   Co., 

Louis,   etc.   Ry.   Cb.,    107   Mo.   App.  76  Atl.    (Del.  Super.)    363    (1910); 

238,   80   S.   W.   919    (1904);    Balti-  Illinois,  etc.  Ry.  Co.  v.  Sumkall,  51 

more,  etc.  Ry.  Co.  v.  Peterson,  156  So.   (Miss.)   545    (1910);   Weatherly 

Ind.    364,    59    N.    E.    1044    (1901);  v.    Nashville,    etc.    Ry.    Co.,    51    So. 

Baltimore,  etc.  Ry.  Co.  v.  Reynolds,  (Ala.)  959  (1910);  Illinois,  etc.  Ry. 

33    Ind.    App.    219,    71    N.    E.    250  Co.  v.  O'Neill,  177  Fed.  328,  100  C. 

(1904);    Hunter    v.    Montana,    etc.  C.  A.  658  (1910).    See  §  13,  note  44, 

Ry.  Co.,  22  Mont.  625,  57  Pac.  140  ante. 

(1899)  ;    Hine  v.   Erie  Ry.   Co.,  27  ""See  §  27,  ante, 
Ohio    Cir.     Ct.    Rep.     155     (1906); 
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of  such  negligence,  the  plaintiff  was  injured,  without  con- 
tributory negligence,^^*  the  jury  have  no  right  to  find  for 
the  defendant.""  If  this  is  the  only  negligence  proved 
against  the  defendant,  and  it  did  not  proximately  con- 
tribute to  the  plaintiff's  injury,  the  jury  have  no  right  to 
find  for  the  plaintiff."^  Or  if  some  good  excuse  appears, 
which  would  be  a  suflSicient  defence  to  an  action  for  the 
penalty  imposed  by  the  law,  or  which  would  show  greater 
care  in  technical  violation  of  the  law  than  in  obeying  it, 
then  the  law  is  not  really  violated."*    We  find  but  few 

"•  See  §  472,  post.  Ck).  v.  Hart,  61  Miss.  468;  see  Hawker 

**  Houston,  etc.  R.  Co.  v.  Nixon,  52  v.  Baltimore,  etc.  R.  Co.,  15  W.  Va. 

Tex.    19.      In   this    case,    the    court  628;  Pike  v.  Chicago,  etc.  R.  Co.,  39^ 

said:     "If,  hj  the  charge,  it  was  in-  Fed.  754).    So  where  an  animal  waa 

tended  to  instruct  the  jury  that  the  killed  by  a  train  moving  at  unlawful 

failure  to  ring  the  bell  was  negli-  speed,  company  held  not  liable,  be- 

gence,  and  that  if  by  reason  thereof  cause  a  lower  rate  of  spee^  would 

the  deceased  was  not  aware  of  the  have  been  unavailing  to  prevent  the 

approach  of  the  train,  and  the  injury  accident  (Flattes  v.  Chicago,  etc.  R. 

resulted  fr(Hn  this  negligence  as  the  Co.,  35  Iowa,  191 ;  Evans,  etc  Brick 

proximate  cause,  then  this  was  the  Co.  v.  QL  Louis,  etc  R.  Co.,  17  Mo. 

true  construction  of  the  statute."  App.  624). 

*"  Chrystal  v.  Troy,  etc.  R.  Co.,  124  ***  The  mere  fact  that  the  car  waa 
N.  Y.  519,  26  N.  £.  1103  [child  17  driven  at  a  rate  of  speed  forbidden 
months  old  injured  by  train].  If  a  by  the  city  ordinance,  would  not  be 
person  approaching  a  crossing  sees  conclusive  proof  of  negligence.  The 
it  and  the  arriving  train,  the  absence  speed  complained  of  may  have  oe- 
of  a  sign  and  flagman  and  light  does  curred  without  the  fault  of  the 
not  make  the  company  liable  (Pakar  driver,  or  may  have  been  justified 
Husky  V.  N.  Y.  Central  R.  Co.,  82  by  some  reasonable  necessity,  etc 
N.  Y.  424).  Where  the  engineer  fails  It  is  not  true  that  if  an  unlawful 
to  ring  or  whistle,  it  is  for  plaintiff  rate  of  speed  contributed  to  the  in- 
to show  that  such  neglect  caused  the  jury,  that  alone  would  give  the  plain- 
injury  ( Braxton  v.  Hannibal,  etc.  R.  tiff  a  right  to  recover  if  he  was  with- 
Co.,  77  Mo.  455;  Wallace  v.  St.  out  fault"  (Hanlon  v.  South  Boston 
Louis,  etc.  R.  Co.,  74  Id.  594 ;  Holman  R.  Co.,  129  Mass.  310).  If  after 
V.  Chicago,  etc.  R.  Co.,  62  Id.  562;  the  engineer  saw  that  plaintiff  waa 
Chicago,  etc.  R.  Co.  v.  Carpenter,  45  about  to  cross,  he  was  putting  forth 
111.  App.  294 ;  Leavitt  v.  Terre  Haute,  other  exertions  to  save  plaintiff,  and 
etc.  R.  Co.,  15  Ind.  App.  513,  31  N.  on  account  of  them  had  not  time  to 
E.  860,  32  Id.  866;  Atchison,  etc.  have  the  whistle  sounded,  his  failure 
R.  Co.  V.  W^alz,  40  Kans.  433,  19  to  do  so  would  not  constitute  n^i- 
Pac.  787;  Gulf,  etc.  R.  Co.  v.  Green-  gence  (Heddles  v.  Chicago,  etc  R. 
lee,  62  Tex.  344;  Vicksburg,  etc  R.  Co.,  74  Wis.  239,  42  N.  W.  237). 
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cases  in  which  this  is  clearly  stated ;  but  they  deserve  to 
take  precedence  of  all  the  others,  as  they  reconcile  the 
principles  upon  which  the  others  were  actually  decided. 
Statutes  and  ordinances  of  this  kind  are  certainly  not  the 
exclusive  measure  of  the  duties  of  a  railroad  company^ 
in  such  situations ;  and  it  is  not  necessarily  absolved  from 
blame  by  showing  that  it  complied  with  all  statutory 
regnilations ;  since,  while  doing  so,  it  may  have  neglected 
its  common-law  duties."'  But  in  the  absence  of  special 
circumstances,  the  statutory  duty  thus  imposed  is  the 
sole  measure  of  obligation  as  to  that  piarticular  precau- 
tion. Thus,  it  cannot  usually  be  left  to  a  jury  to  say  that 
other  signals  should  be  required,  where  the  statute  de- 
fines those  which  are  to  be  given."*    And  if  the  statute 

'•Linfield   v.   Old  Colony  R.   Co.,  land  B,  Co.,  135  N.  Y.  683,  32  N.  E. 

10    Cush.    662;    Bradley    v.    Boston  636;  Chicago,  etc.  R.  Co.  v.  Perkins^ 

k  Maine  R.  Co.,  2  Id.  539;  South,  etc.  125  111.  127,  17  N.  E.  1 ;  Piper  v.  Chi- 

Ala.   R.    Co.   v.   Thompson,   62  Ala.  cago,   etc.   R.   Co.,   77   Wis.   247,  46 

494 ;  Missouri,  etc. -Ry.  Co.  V.  Moffatt,  N.  W.   165.     The  number  and  kind 

56  Kans.  667,  44  Pac.  607    (1896);  of  signals  required   to  be  given  on 

Tessmer  v.  New  York,  etc.  Ry.  Co.,  72  approaching  a  crossing  depend  upon 

Conn.  208,  44  Atl.  38  (1899)  ;  South-  the   character   of   the   crossing,    the- 

em   Ry.   Co.  v.   Winchester,  32  Ky.  speed  of  the  train,  and  the  surround- 

L.  Rep.  19,  105  S.  W.  167    (1907);  ing   circumstances;    the   statute   re- 

Ortolano   v.    Morgan   Ry.,    etc.    Co.,  quiring  the  giving  of  certain  signals 

109    La.   902,    33   So.    914    (1903);  not    being    intended!    to    furnisch    a 

Burger  v.  Missouri  Pac.  Ry.  Co.,  112  standard  by  which  to  determine  in 

Mo.  238,  20  S.  W.  439,  34  Am.  St.  every  case  whether  the  company  has 

Rep.  379    (1891);   Coulter  v.  Great  fully  discharged  its  duty  in  respect 

Northern,   etc.   Ry.   Co.,  5   N.   Dak.  to    giving    sufficient    warning,    but 

668,  67  N.  W.  1046   (1896)  ;   Sickel  rather  to  prescribe  the  minimum  of 

V.    Pennsylvania,   etc.    Ry.    Co.,   217  care  which  should  be  observed  in  all 

Pa.    St.   456,    66   Atl.    756    (1907);  cases   (Missouri  Pac.  R.  Co.  v.  Mof- 

Calhoun  v.    Gulf,    etc.    Ry.    Co.,    84  fatt,  56  Kans.  667,  44  Pac.  607 ) .    To 

Tex.    226,    19    S.    W.    341     (1890);  similar  effect,  Atchison,  etc.  R.  Co.  v. 

English  v.  Southern  Pac.  Ry.  Co.,  13  Hague,  54  Kans.  284,  38  Pac.  257 ; 

Uteih,  470,  46  Pac.  47,  57  Am.   St.  Coulter  v.   Great   Northern   R.   Co., 

Rep.  772,  35  L.  R.  A.   155    (1896)  ;  6  N.  Dak.  668,  67  N.  W.  1046;  Eng- 

ClsLTk  V.  Canadian,  etc.,  Ry.  Co.,  69  lish  v.  Southern  Pac.  Co.,  13  Utah, 

Fed.  643.  407,   45   Pac.   47.     It  is  not  neces- 

"*•  Thompson  v.  N.  Y.   Central  R.  sarily  sufficient  for  the  whistle  and 

Co.,  110  N.  Y.   636,   17  N.  E.   690;  bell  of  a  train  to  be  sounded  at  the 

Vanderwater  v.  N.  Y.  &.  New  Eng-  distance  from  a  grade  crossing  pre- 
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deputes  authority  over  the  matter  to  certain  officials, 
their  regulation  is  final."'  It  is  no  excuse  for  the  com- 
pany  that  the  violation  of  statute,  etc.,  was  the  act  of 
servants,  contrary  to  express  orders,"*  or  even  malic- 
iously done. 

§  468.  Omission  to  ring  or  whistle  at  crossings. — 

Statutes  in  nearly  every  State  "'  require  steam  railroad 
companies  to  ring  the  bell,  or  sound  a  whistle,  or  both, 
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scribed  by  statute;  but  such  reason-  ent  form,  have  existed  in  every  State, 

able  precautions   must  be  taken   as  almost    ever    since    steam    railroads 

are  necessary  to  avoid  risk  ( Chicago,  were  introduced.     In  New  York,  the 

etc.    R.    Co.    V.    Netolicky,    67    Fed.  statute    was    repealed    by    mistake, 

666,   14  C.  C.  A.  615).     A  railway  by  Laws  1886,  ch.  593   (Vandewaier 

company  may  be  guilty  of  negligence  v.  N.  Y.  &  New  England  R.  Co.,  135 

by  not   placing  a  sign  of  warning,  N.  Y.  583 ;  Lewis  v.  N.  Y.,  Lake  Erie, 

or  soimding  a  whistle,  at  a  crossing,  etc.  R.  Co.,  123  N.  Y.  496,  26  N.  E. 

though  not  required  to  db  so  by  stat-  357),    but   was    re-enacted   in    1890, 

ute    (Winstanley  v.  Chicago,  etc.  R.  ch.   565.     Meanwhile,   it  was  for   a 

Co.,  72  Wis.  375,  39  N.  W.  856).  jury  in  each  case  to  decide  whether 

^^See  §  468,  post.  such  signals  should  be  required;  and 

^^So  held,  as  to  railroad  commis-  they  were   at   liberty   to   find   that, 

sioners,  dispensing  with  whistling  at  in  view  of  the  locality  and  speed  of 

certain  crossings    (Rowen  v.  N.   Y.,  the  train,  the  warning  should  have 

New  Haven,   etc.   R.   Co.,   59   Conn,  been  given  at  even  a  greater  distance 

364,  21  Atl.  1073).    A  company  op-  than    that    which    the    statute    pre- 

erating  its  line   in  a   city  under  a  scribed!  (Lew^is  v.  N.  Y.,  Lake  Erie, 

statute  authorizing  it  to  do  so,  sub-  etc.  R.  Co.,  supra;  Friess  v.  N.  Y. 

ject  to  such  regulations  as  to  rate  Central  R.  Co.,  67  Hun,  205,  22  N.  Y. 

of   speed   and   public  safety   as   the  Supp.  104),  although  their  omission 

common   council    shall    prescribe,   is  was  not  negligence,  as  matter  of  law 

under  no  obligation  to  give  the  or-  (Vandewater  v.  N.  Y.  &  New  England 

dinary  signals  when  that  board  has  R.  Co.,  supra), 

not  so  directed  (Heaney  v.  Long  **■  Generally,  the  statute  only  re- 
Island  R.  Co.,  112  N.  Y.  122,  19  quires  the  bell  to  be  rung  or  whistle 
N.  E.  422).  Where  the  train  is  rim  sounded,  and  where  that  is  the  case, 
through  a  city  at  a  rate  of  speed  for-  only  one  of  these  signals  need  be 
bidden  by  charter,  it  is  no  defence  used  (Tyler  v.  Old  Colony  R.  Co., 
to  an  action  against  the  company  157  Mass.  336,  32  N.  E.  227;  Mis- 
that  the  violation  was  committed  by  souri,  etc.  R.  Co.  v.  Kirchoffer,  24 
the  company's  servants  without  its  S.  W.  (Tex.  Civ.  App.)  677;  but 
consent,  and'  contrary  to  its  orders  compare  Bates  v.  N.  Y.  &  New  Eng- 
( Buffalo  V.  N.  Y.,  Lake  Erie,  etc.  land  R.  Co.,  60  Conn.  259,  22  Atl, 
R.  Co.,  23  N.  Y.  Supp.  303).  538.  In  some  States,  both  signals 
Such  statutes,  in  slightly  differ-  are   required,  e.  ^.,  Indiana    (R.   S. 
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upon  their  engines  for  a  specified  distance  (usually 
eighty  rods),  before  reaching  a  crossing  on  a  level  with 
*' any  traveled  public  road  or  street,""®  or  in  other 
States,  any  **  highway  crossing. '^  ^°°  And  this  must  be 
done  almost,  if  not  quite  continuously.^"  There  is  no 
requirement  that  the  bell  shall  be  rung  after  making  the 
<5rossing.^^^  An  omission  thus  to  ring  the  bell  at  such  a 
crossing,  therefore,  is  negligence,  and  is  suflScient  to  sus- 
tain a  verdict  in  favor  of  one  who  was  injured  thereby. 
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1881,  §  4020),  and  Iowa  (Laws  1884,  are  required  to  ring  their  locomotive 

ch.  104,  §  1).  bells   instead.     See   Georgia   R.    Co. 

**It  is  not  enough  to  bring  it  v.  Carr,  73  Ga.  557.  As  to  Kansas, 
within  such  a  statute  that  the  road  see  Clark  v.  Missouri  Pac  R.  Co., 
id  dedicated  as  a  highway.  It  must  35  Kans.  350,  11  Pac.  134. 
be  in  actual  use  as  a  traveled  road  "*  Chicago,  etc.  R.  Co.  v.  Triplett, 
(Byrne  v.  N.  Y.  Central  R.  Co.,  94  38  111.  482;  Chicago,  etc  R.  Co.  v. 
N.  Y.  12).  See  also  Cordell  V.  N.  Y.  McDaniels,  63  Id.  122;  per  Shars- 
Central  R.  Ro.,  64  Id.  535.  A  "  trav-  wood,  J.,  Pennsylvania  R.  Oo.  v. 
eled  place  "  means  a  place  where  the  Ackerman,  74  Pa.  St.  265^.  Merely 
public  have  a  legal  right  to  cross  blowing  the  whistle  once  is  not  a 
the  track,  and  not  every  place  where  compliance  with  the  requirement 
people  are  accustomed  to  cross  (Bar-  that  the  whistle  shall  be  sounded 
her  V.  Richmond,  etc.  R.  Co.,  34  S.  C.  "  at  intervals  until  it  shall  have 
444,  13  S.  E.  630;  Hankinson  v.  crossed  such  road  or  street"  (Louis- 
Charlotte,  etc.  R.  Co.,  41  S.  C.  1,  ville,  etc.  R.  Co.  v.  Howard,  90  Tenn. 
19  S.  E.  206).'  A  switch-crossing  144,  19  S.  W.  116;  McCallum  v. 
provided  by  a  company  across  its  Long  Island  R.  Co.,  38  Hun,  569). 
own  ground  for  ingress  to  its  depot  An  instruction  to  the  jury  that  "  they 
is  not  a  **  traveled  public  road,"  and  must  do  the  one  or  the  other,  and  do 
a  failure  to  ring  or  whistle  at  such  it  continuously,"  was  held  to  be  sub- 
a  crossing  is  not  a  violation  of  the  stantially  correct  (Smedis  v.  Brook- 
act,  though  it  may  be  negligence  at  lyn,  etc.  R.  Co.,  88  N.  Y.  13;  Texas, 
common  law,  and  that  is  for  the  jury  etc.  R.  Co.  v.  Spradling,  18  C.  C.  A. 
to  determine  (Hodges  v.  St.  Louis,  496,  72  Fed.  152;  Lapsley  v.  Union 
etc  R.  Ro.,  71  Mo.  50;  Bauer  v.  Pac.  R.  Co.,  50  Fed.  172).  The  con- 
Kansas  Pacific  R.  Co.,  69  Id.  219).  trary  has  been  adjudged  under  the 

"•Such  statutes  apply  to  cities,  as  statute  of  Kentucky   (Paducah,  etc. 

well  as  to  the  country   (Mobile,  etc.  R.    Co.    v.    Hoehl,    12    Bush,    41). 

R.  Co.  V.  Davis,  130  111.  146,  22  N.  E.  Merely  whistling  once  or  twice  will 

850;  Pennsylvania  Co.  v.  Backes,  133  not  do   (Petrie  v.  Columbia,  etc.  R. 

111.  255,  24  N.  E.  563).     Under  the  Co.,  29  S.  C.  303,  7  S.  E.  515). 

Georgia  Code,  §  710,  it  is  unlawful  ""Grippen  v.  N.  Y.  Central  R.  Co., 

to    blow    a   whistle   on    approaching  40  N.  Y.  34.     See  §  471,  post, 

crossings  within  the  corporate  limits  ""Ernst  v.  Hudson  River  R.  Co., 

of  cities  and  villages,  and  companies  35  N.  Y.  9",  35;   Renwick  v.  N.  Y. 

[Law  of  Neo.    Vol.  I  —  74] 
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whether  the  statute  does  "*  or  does  not  *"  expressly  pro- 
vide that  the  company  shall  be  liable  for  damages  result- 
ing therefrom.  But  unless  the  injury  was  caused  by  the 
omission  to  give  the  signal,  it  is  not  enough  in  itself  to 
sustain  a  verdict  against  the  railroad  company."*  The 
statutes  generally  require  a  bell  to  be  upon  the  engine 
only ;  and  therefore,  even  when  a  train  is  backing  down, 

Central  R.  Co.,  36  Id.  132;  Voak  v.  law    of    1849,    declaring    a   railroad 

Northern  Central  R.  Co.,  75  Id.  320;  compMiny  liable  for  all  damages  sua- 

Galena,  etc.  R.  Co.  v.   Dill,  22  III.  tained  hy  reason  of  such  neglect  was 

264;  Wright  v.  Maiden,  etc.  R.  Co.,  omitted    (Ohio,  etc.  R.  Co.  v.  Reed, 

4  Allen,  283 ;  Augusta,  etc.  R.  Co.  v.  40  111.  App.  47 ;   Cleveland,  etc.  Ry. 

McElmurry,  24  Ga.  76;   see  Linfield  Co.  v.  Carey,  33  Ind.  App.  275,  71 

V.  Old  Colony  R.  Co.,  10  Cush.  562;  N.   E.   244    (1904);    Louisville,   etc. 

St.  Louis,  etc.  R.  Co.  v.  Mathias,  50  Ry.  Co.  v.  Lucas,  30  Ky.  L.  Rep.  359- 

Ind.   65;    Lake  Erie,  etc.   R.   Co.   v.  539,   98   S.   W.   308,   99   S.   W.   969 

Zoffinger,   107  111.  199.     It  is  negli-  (1906);    Missouri,   etc.    Ry.    Co.    v. 

gence,   but  not   presumptively  gross  Magee,  92  Tex.  616,  50  8.  W.  1013, 

negligence     (Leavenworth,     etc.     R.  aflfg  49  S.  W.  156   (1899);  Wheeler 

(Do.  V.  Rice,  10  Kans.  426).     It  was  v.  Oregon,  etc.  Ry.  Oo.,  16  Ida.  375, 

held  to  be   gross  negligence   not  to  102    Pac.    347     ( 1909) ;    Libaire    v. 

sound  whistle  or  ring  bell  where  the  Minneapolis,  etc  Ry.  Co.,  113  Minn, 

crossing  was  in  a  cut  and  was  ap-  617,  130  N.  W.  8   (1911);  Irving  v. 

proached  by  descending  a  hill,  and  Chicago,    etc.    Ry.    Co.,    137    S.    W. 

persons  approaching  it  could  not  see  (Mo.   App.)    1009    (1911);    Sprague 

the  track  until  within  a  few  feet  of  v.  Northern,  etc.  Ry.  Co.,  40  Mont, 

it,    owing    to    brush     and    brushes  481,   107  Pac.  412    (1910);   DeAtley 

(Indianapolis,  etc.  R.  Co.  v.  Stables,  v.  Northern  Pac.  Ry.  Co.,  42  Mont. 

62  111.  313).    Violation  of  the  statute  224,  112  Pac.  76   (1910)  ;  Texaa,  etc 

is  negligence  per  sc   (Ensley  R.  Co.  Ry.   Co.  v.  Horn,  53  Tex.  App.   35, 

V.  Chewning,  93  Ala.  24,  9  So.  458;  115  S.  W.  911    (1909). 

Nuzum  V.  Pittsburgh,  etc.  R.  Co.,  30  ""Galena,  etc.   R.   Co.  v.  Dill,   22 

W.    Va.    228,    4    S.    E.    242;    Terre  111.  264;  Indianapolis,  etc.  R.  Co.  v. 

Haute,  etc.  R.  Co.  v.  Voelker,  129  111.  Blackman,    63    Idw    117.      The    jury 

540,  22  N.  E.  20).     See  further,  un-  may  excuse  the  omission,  as  prudent 

§  467,  note  4.  under  special  circumstances   (Wake- 

"*Gulf,    etc.    R.    O).    V.    Breitling  field  v.  Connecticut,  etc  R.  Co.,  37 

(Tex.),    12    S.   W.    1121;    Bitner   v.  Vt  330).     In  Missouri,  under  Rev. 

I'tah   Central   R.   Co.,  4  Utah,   502,  St.   1889,  §  2608,  in  the  absence  of 

11   Pac.  620.     So  in  the  New  York  such  signals,  the  burden  of  proof  as 

cases.  to  the  cause  of  the  injury  is  on  the 

"■Failure  to  comply  with  the  law  company     (Crumpley    v.    Hannibal* 

creates  a  liability  for  damage  caused  etc.  R.  Co.,  Ill  Mo.  152,  19  S.  W. 

thereby,  notwithstanding,  in  the  Re-  820). 
vision  of  1874,  the  provision  of  the 
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neither  court  nor  jury  can  say  that  another  bell  should 
have  been  rung  on  the  rear  car."^  As  already  stated, 
these  statutes  are  not  the  exclusive  test  of  care  and  negli- 
gence."* If  a  railroad  company  makes  it  a  custom  to 
sound  the  engine-bell  at  other  places  or  for  a  greater  dis- 
tance than  any  statute  requires,"®  or  if  it  establishes  auto- 
matic signal  bells  at  a  station,"^  the  omission  of  such 
signals  is  evidence  of  negligence.  But  where  the  statute 
provides  for  the  whole  case,  the  courts  may  not  leave  the 
jury  to  require  greater  care  than  the  statute  does."^ 
Thus,  where  a  statute  requires  a  bell  to  be  rung  or  a 
whistle  sounded,  a  jury  cannot  be  permitted  to  require 
both  signals  to  be  made  at  the  same  time,"^  nor  to  require 
unconditionally  that  the  signals  shall  be  so  made  that  the 
injured  person  should  actually  hear  them."*  Where  no 
statute  exists,  a  jury  may,  within  reasonable  limits  to  be 
approved  by  the  court,  determine  what  signals  should  be 
given  at  lawful  crossings.^ 


194 


"^  Wilson  V.  Rochester,  etc.  R.  Co.,  the  statutory  weig<ht,  and  it  is  rung 

16  Barb.  167.  in  the  manner  required,  the  company 

*"See  §  467,  ante*  has  performed  its  duty,  whether  the 

^See  §  464,  ante,  note   d;   Early  signal  is  heard  or  not  by  a  person 

T.  Louisville,  etc.  Ry.  Co.,  115  Ky.  crossing  the   track  on  the  highway 

13,  72  S.  W.  348  (18ft3);  Louisville,  (N.   Y.,   Lake   Erie,   etc.   R.   Co.   v. 

etc.  Ry.  Co.  v.  Bodine,  100  Ky.  500,  Leaman  [Ct.  Errors],  54  N.  J.  Law, 

59    S.    W.    740,    56    L.    R.    A.    606  202,   23   Atl.   601;    Chicago,  etc.   R. 

(1900);    Louisville,  etc.   Ry.   Co.  v.  Co.  v.  Dougherty,  110  111.  521;  s.  p., 

Engleman,  135  Ky.  515,  122  S.  W.  Chicago,  etc.  R.  Co.  v.  Robinson,  106 

833   (1900).  Id.  142). 

"•  Where  electric  bells  are  placed  *••  The  court  in  its  charge  assumed, 

at  a  railroad  crossing  to  signal  ap-  as  matter  of  law,  the  existence  of  a 

proaching  trains,  failure  of  the  bells  duty  upon  defendant  to  have  blown 

to  ring  is  evidence  of  negligence  in  a  whistle,  or  rung  a  bell,  80  rods  be- 

the  oompany   (Hicks  v.  N.  Y.,  New  fore  the  train  reached  the  crossing, 

Haven,  etc.  R.  Co.,  164  Mass.  424,  although  the  statute  requiring  such 

41  N.  E.  721.  signals  had  been  repealed  by  Laws 

**  Toledo,  etc.  R.  Co.  v.  Cline,  135  1886,  ch.  693.     Held,  that  the  mis- 

ni.  41,  25  N.  E.  846;   Hollender  v.  take  was  beneficial  to  defendant,  as, 

N.  Y.  Central  R.  Co.,  14  Daly,  210,  in  the   absence   of   the   statute,   the 

19  Abb.  N.  C.  18.  jury  might  have  said  that,  in  view 

""See  note  148,  supra.  of  the  locality  and  the  speed  of  the 

^  If  there  is  a  bell  on  an  engine  of  train,  the  signals  should  have  been 
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§  469.  Presumptions  in  such  cases.  —  When  a  human 
being  has  been  injured  at  a  railroad  crossing,  there  is  a 
reasonable  presumption  that  the  warning  conveyed  by 
the  sound  of  a  bell  or  whistle  would  have  l»een  beneficial 
to  him ;  and,  therefore,  in  such  a  case,  it  may  be  presumed 
that  his  injury  was  caused  by  the  omission  of  such  signals, 
if  they  were  omitted.  ^•'^    But  if,  without  these  signals,  the 

given  at  a  greater  distance  than  80  tute,  requiring  the  ringing  of  bells 
rods  from  the  croeeing  (Lewis  v.  on  crossings,  did  not  apply  in  cities, 
N.  Y.,  Lake  Erie,  etc.  R.  Co.,  123  yet  the  fact  that  no  bell  was  rung 
N.  Y.  496,  26  N.  £.  357 ) .  Defend-  on  a  steam  car  passing  along  a  city 
ant's  train  was  running  at  an  un-  street  might  be  shown  in  an  action 
usual  time  and  at  a  high  rate  of  for  negligence,  in  order  to  prove  a 
speed,  without  giving  the  signals  on  failure  to  use  proper  care  and  dili- 
approaching  the  crossing  which  were  gence  in  managing  the  train  (Cum- 
customary.  The  view  of  the  track  ming  v.  Brooklyn  R.  Co.,  38  Hun, 
at  the  crossing  was  obstructed  by  362;  Florida,  etc.  Ry.  Co.  v.  Fox- 
bigh  banks,  on  which  bushes  were  worth,  41  Fla.  1,  26  So.  338,  79  Am. 
growing.  Held,  that  defendant  was  St.  Rep.  149  (189^),  (an  instruction 
guilty  of  negligence,  though  signals  to  the  effect  that  it  is  negligence  to 
on  approaching  the  crossing  were  back  a  train  without  a  brakeman  a4; 
not  required  by  any  statute  (Vande-  the  rear  end  as  a  lookout,  across  the 
water  v.  N.  Y.  &  New  England  R.  main  thoroughfare  of  a  village,  when 
Co.,  74  Hun,  32,  26  N.  Y.  Supp.  397 ) .  there  is  no  flagman  at  the  crossing. 
In  Indiana,  Rev.  St.  1881,  §  4020,  even  at  a  rate  but  little  faster  than 
provides  that,  where  a  locomotive  a  person  walks,  asserts  a  correct 
engine  approaches  a  highway  cross-  legal  proposition) ;  Louisville,  etc 
ing,  the  whistle  shall  be  sounded  Ry.  Co.  v.  Lyon,  22  Ky.  L.  Rep.  544, 
and  the  bell  rung  continuously  until  68  S.  W.  434  (190O),  (the  fact  that 
the  engine  shall  have  passed  the  the  law  authorizes  the  railroad  oc»n- 
crossing.  Though  this  statute  does  miasioners  to  compel  railroads  to 
not  apply  to  a  train  of  cars  without  establish  gates  or  station  flagmen,  or 
an  engine,  those  in  charge  of  such  a  take  other  precautionary  measures, 
train  will  not  be  relieved  from  the  within  a  certain  distance  of  towns  or 
obligation  of  taking  other  proper  cities,  was  not  intended  to,  and  does 
precautions  (Ohio,  etc.  R.  CJo.  v.  Mc-  not,  relieve  railroads  from  the  duty 
Daneld,  5  Ind.  App,  108,  31  N.  E.  devolving  upon  them  at  other  points 
836).  A  city  ordinance  prescribing  to  use  proper  means  to  warn  travel- 
precautions  to  be  observed  by  rail-  ers  at  public  crossings  of  the  ap- 
way  companies  at  public  crossings,  proach  of  trains) ;  Downing  v.  Mor- 
does  not  relieve  the  companies  from  gan's  Ry.,  etc.  Co.,  104  La.  508,  29 
the  observance  of  ordinary  oare  in  So.  207   (1901). 

particulars    not    mentioned    in    the       ""Huckshold  v.  St.  Louis,  etc.   R. 

ordinance  (Wilkins  v.  St.  Louis,  etc.  Co.,  90  Mo.  548,  2  S.  W.  794.     It  Is 

R.  Co.,  101  Mo.  93,  13  S.  W.  893).  a  question  for  the  jury    (Doyle    ▼. 

Although  the  provision  of  the  sta-  Boston,  etc.  R.  Co.,  146  Mass.  386, 
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injured  person  knew,  or,  by  the  exercise  of  ordinary  care, 
would  have  known,  of  the  proximity  and  approach  of  the 
train,  this  presumption  is  rebutted ;  and,  without  further 
evidence  connecting  the  omission  of  signals  with  the  in- 
jury, the  company  is  not  responsible  for  it  on  that  ground 
alone."*    If  there  is  an  omission  to  ring  the  bell  or  sound 

14  N.  £.461).  But  see  Galena,  etc.  R.  Co.,  214  Mo.  530,  114  S.  W.  33 
R.  Co.  V.  LoomiB,  13  III.  548.  In  (1900);  Turbyfill  v.  Atlanta,  etc. 
Beisiegel  v.  N.  Y.  Central  R.  Co.,  Ry.  Co.,  83  S.  C.  326,  66  S.  E.  278 
34  N.  Y.  622,  the  plaintiff  sued  for  ( 1909) ;  Lee  v.  Northweetern  Ry. 
negligently  running  a  steam  engine  Co.,  84  S.  C.  126,  66  S.  £.  1031 
against  him  while  crossing  the  track  (1909) ;  see  Dyson  v.  N.  Y.,  etc.  Ry. 
on  a  city  street.  No  signals  were  Co.,  57  Conn.  9,  17  Atl.  137. 
made  and  no  bell  rung.  Morgan,  J.,  ^  Steves  v.  Oswego,  etc.  R.  Co., 
said:  "The  very  object  of  requir-  18  N.  Y,  422;  Brooks  v.  Buffalo,  etc 
ing  the  engineer  to  sound  an  alarm  R.  Co,,  26  Barb.  600;  Dasoomb  v. 
before  reaching  the  crossing  is  to  Buffalo,  etc.  R.  Co.,  27  Id.  221;  Tel- 
put  the  way-traveler  upon  his  fer  v.  Northern  R.  Co.,  30  N.  J.  L. 
guard;  and  wben  the  engineer  neg-  188;  Toledo,  etc  Ry.  Co.  v.  Gal- 
lects  the  necessary  signals,  he  de-  lagher,  109  III.  App.  67  (1903), 
prives  the  traveler  of  one  of  the  (while  the  statute  prescribes  in  gen- 
means  upon  which  he  has  a  right  to  oral  the  duties  of  railway  companies 
rely  for  protection  against  the  dan-  on  approaching  highway  crossings, 
ger  of  a  collision."  On  another  ap-  and  those  of  the  traveler,  whom  they 
peal,  held  that  plaintiff  ought  not  are  designed  to  protect,  which  are 
to  recover  (40  N.  Y.  9).  Compare  prescribed  by  common  law,  yet  it  is 
Havens  ▼.  Erie  R.  Co.,  41  Id.  296;  not  on  that  account  less  necessary 
and  CV>sgrove  v.  N.  Y.  Central  R.  for  him  to  exercise  an  equal  degree 
Co.,  87  Id.  88 ;  Strother  v.  South  of  care ) ;  Pittsburg,  etc  Ry.  O).  v. 
Carolina,  etc  Ry.  Co.,  47  S.  C.  376,  West,  34  Ind.  App.  95,  69  N.  E. 
25  S.  E.  272  (1896);  McNulty  v.  1017;  Schneider  v.  Chicago,  etc  Ry. 
St.  Louis,  etc  Ry.  Co.,  203  Mo.  476,  Co.,  99  Wis.  378,  76  N.  W.  169 
101  S.  W.  1082  (1907);  Drawdy  v.  (1908);  St.  Louis,  etc  Ry.  Co.  v. 
Atlantic  Ry.  Co.,  78  S.  C.  374,  68  Carr,  126  S.  W.  (Ark.)  850  (1910); 
8.  E.  980  (1907);  Stotler  v.  (3hi-  Curtis  v.  St.  Louis,  etc.  Ry.  Co.  v. 
cago,  etc  Ry.  Co.,  200  Mo.  107,  98  Gardner's  Admr.,  140  Ky.  772,  131 
S.  W.  500  (1906).  In  other  juris-  S.  W.  787  (1910);  Coleman  v. 
dictions,  however,  it  is  held  that  such  Atlantic,  etc.  Ry.  Co.,  153  N.  C.  322 
omission  must  be  shown  to  have  been  (1910),  (where  a  diligent  use  of 
the  cause  of  the  injury  (Omaha,  etc  the  senses  would  have  avoided  the 
Ry.  Co.  V.  Talbot,  48  Neb.  627,  67  injury  a  failure  to  use  them 
N.  W.  599  (1896);  Rogers  v.  Rio  constitutes  contributory  negligence) ; 
Grande,  etc  Ry.  Co.,  32  Utah,  367,  Philadelphia,  etc  Ry.  Co.  v. 
90  Pac  1075  (1907);  Wheeler  v.  Buchanan,  78  Atl.  776  (1911),  (the 
Oregon  R.,  etc.  Co.,  16  Ida.  375,  102  presence  of  a  railroad  track  is  notice 
Pac.  347   (1909) ;  McGee  v.  Wabash,  of  danger) ;  Indiana,  etc  Tr.  Co.  ▼. 
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the  whistle,  and  an  injury  is  occasioned  thereby,  the 
burden  is  upon  the  company  to  show  that  such  omission 
was  reasonable  and  prudent,  in  view  of  the  actual  con- 
dition of  things  at  the  time,"^  as,  for  example,  that  such 
noises  were  so  frequent  as  to  make  them  practically  of  no 
value  as  a  warning,  and  that  a  better  system  of  signals 
was  in  use.^**  Where,  as  in  Tennessee,  the  statute  re- 
quires the  signal  to  be  given  when  some  person  or  ani- 
mal, etc.,  appears  upon  the  road,  the  railroad  company 
is  not  at  fault  for  omitting  such  signal  when  it  could  not 
be  given  in  time  to  prevent  injury,  by  reason  of  a  per- 
son's sudden  appearance  upon  the  road,***  or  by  his  con- 
cealment from  view  by  a  rock  on  a  sharp  curve,"®  or  by 
fog  or  rain."* 

§  470.  Who  entitled  to  the  benefit  of  statutes.  —  Stat- 
utes requiring  signals  at  public  or  highway  crossings  are 
held  in  many  jurisdictions  as  enacted  exclusively  for  the 
benefit  of  those  using  the  crossing  or  who  have  just  used 
it  or  are  approaching  it  for  the  purpose  of  using  it ;  "* 
while  in  some  others  it  is  held  that  they  are  for  the  pro- 

Keyers,  &3  N.  E.  888  (l&ll) ;  Pari-  Swaney,  5  Lea,  119;  East  Tennessee, 

ridge  v.  Boston,  etc.  Ry.  Co.,  184  Fed.  etc.  R.  Co.  v.  White,  Id.  64a 

211,  107  C.  C.  A.  49  (1910),  (where  '« Louisville,  etc.  R,  Co.  v.  Melton, 

a  young  man  on   a  starlight  night  2  Lea,  262. 

"was  driving  with  the  young  lady  to  *"  Reynolds  v.  Great  Northern,  etc 

whom  he  was  engaged  to  be  married,  Ry.   Co.,   60  Fed.   808,  29  L.   R.    A. 

and  could  have   seen  the  train   had  696;   Bell  v.  Hannibal,  etc.  Rr.  Co., 

he  looked  at  a  distance  of  3,000  feet,  72  Mo.  50;  El  wood  v.  New  York,  etc 

but  as  he  was  talking  with  his  com-  Ry.  Co.,  4  Hun  (N.  Y.),  808;  O'Don- 

panion  he  did  not  look,  no  recovery  nell   v.   Providence,  etc.   Ry.    Co.,   6 

can  be  had  for  his  death).  R.   I.   211;    Clark   v.   Missouri    Pac 

*"  Wakefield  v.  Connecticut,  etc.  R.  Ry.  CV>.,  35  Kans.  350^  11  Pac   134; 

Co.,  37  Vt.  330l     See  §  429,  ante.  Louisville,   etc.   Ry.   Co.  v.    Markee, 

"•Speed  V.  Atlantic,  etc.  R.  Co.,  71  103  Ala.  160,  15  So.  511,  49  Am.  St. 

Mo.  303.  Rep.  21    (18fM);  St.  Louis,  e*c  Ry. 

'•East  Tennessee,   etc.   R.   O.   v.  Co.    v.   Morrison,    85    Pac.     (Kans.) 

Scales,   2   Lea,   688.     See  Parker  v.  295  (1906);  Everett  v.  Great  North- 

Wilmington,   etc.   R.   Co.,   86   N.   C.  em,  etc.  Ry.  Co.,  Ill  N.  W.   (Minn.) 

221.  281   (1907) ;  Sanborn  v.  Detroit,  etc 

»"Ea8t  Tennessee,  etc,   R,  Co.  ▼.  Ry.  Co.,  91  Mich.  538,  62  N.  W.  153, 
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tection  as  well  of  all  persons  lawfully  at  or  near  the  cross- 
ing.'" It  is  also  held  by  some  courts  that  statutory  sig- 
nals are  exclusively  for  the  benefit  of  the  travelers,  in- 
eluding  those  traveling  along  a  parallel  highway,  whether 
intending  to  use  the  crossing  or  not,  but  not  including  the 
farmer  working  his  animals  in  the  field  near  by.^^* 
These  differences  do  not  in  the  least  affect  the  question 
whether  in  other  cases  the  omission  to  give  the  signals 

16  L.  R.  A.   119    (1892);    Chicago,  railway    is    not    liable    for    failure 

etc  Ry.  Co.  v.  Metcalf,  44  Neb.  848,  to  give  statutory  signal  whereby  cme 

63  N.  W.  51,  28  L.  R.  A.  824  (1896)1  who  is  not  using  or  proposing  to  oae 

The  subject  is  discussed  and  the  pre-  the  crossing,  is  deprived  of  the  oppor* 

vious  decisions  of  the  Texas  courts  tunity  he  would  have  had  to  get  his 

reviewed  in  the  case  of  the  Missouri,  team  under  control    (Louisville,  etc 

etc.  Ry.   Co.  v.   Saunders,   101  Tex.  Ry.   Co.   v.   Lee,   47   111.   App.   384; 

255,   106   S.  W.   321    (1906),  where  St.  Louis,  etc.  Ry.  Co.  v.  Payne,  29 

the  rule  is  declared  that  the  onus-  Kans.  118;  Williams  v.  Chicago,  eta 

sion    of    statutory    signals    on    ap-  Ry.  Co.,  135  111.  49>1,  26  N.  £.  061, 

proaohing  a  highway  crossing  is  neg-  11   L.  R.  A.  352,  25  Am.   St.  Rep. 

ligence  in  law  only  as  to  those  using  397  ( 1891 ) ;  Everett  v.  Great  North- 

the  crossing,  and  as  to  those  on  the  em,  etc.  Ry.  Co.,  Ill  N.  W.  (Minn.) 

track  at  other  points,  the  question  281   (1907). 

of  negligence   is  one   for   the   jury.       *"  Chicago^  etc.  Ry.  Co.  v.  Pollock, 

The   court   said :      "  The  statute   in  93  111.  App.  483 ;  Pennsylvnnia,  etc. 

question    imposes   a   duty   the   non-  Ry.  Co.  v.  Backes,  35  111.  App.  375, 

observance  of  which  constitutes  neg-  aff'd,    133    III.    255,    24    N.    £.    563 

ligence    with    respect    to    those    for  (1890);    St.   Louis,  etc.   Ry.   Co.  v. 

whose   benefit  the   duty  is  imposed,  Hendricks,    13    S.    W.    (Ark.)     699 

viz,    users    of    the    road    or    street.  (1889);   Chesapeake,  etc.  Ry.  Co.  v. 

Others  must  rely  upon  the  common  Wilson,  102  S.  W.  (Ky.)  810  (1907); 

law  duty  of  the  railroad  companies  Wakefield    v.    Connecticut,    etc.    Ry. 

to  exercise  ordinary  care   for  their  Co.,  37  Vt.  330,  86  Am.  Dec.  711; 

protection,  and  whether  or  not  such  Sanborn    v.    Detroit,    etc.    Ry.    C5o., 

care  was  exercised  is  a  question  for  supra;  Chicago,  etc.  Ry.  Co.  v.  Met- 

the   jury    and   not    for    the    court."  calf,  44  Neb.  848,  63  N.  W.  51,  28 

Contrary  holdings  by  Court  of  Civil  L.   R.   A.   824    (1894);    Defrieze   v. 

Appeals  disapproved   (Missouri,  etc  Illinois,  etc.  Ry.  Co.,  94  N.  W.  (la.) 

Ry.  Co.  V,  Taff,  74  S.  W.  (Tex.  App.)  505    (1903);    People   v.   New  York, 

89  (1903)  ;  St.  Louis,  etc.  Ry.  Co.  ▼.  etc.  Ry.  Co.,  25  Barb.  199. 
Kilman,  39  Tex.  App.  107,  86  S.  W.       "*  Williams   v.    Chicago,    etc.    Ry. 

1050   (1905).     See  also  Bourrett  v.  Co.,   135  111.  491,  26  N.  E.  661,   11 

Br.    Co.,   121    N.    W.     (Iowa),    380  L.  R.  A.  352,  25  Am.  St.  Rep.  397 

(1909)  ;     Cincinnati,    etc.    Ry.    Co.  (1890);  Ransom  v.  Chicago,  etc.  Ry. 

T.    Harrod,    115    S.    W.    (Ky.)     699  Co.,  62  Wis.   17S,  22  N.  W.  147,  51 

(1909).     And   accordingly   thnt   the  Am.  Rep.  718  (1885). 
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may  not  be  such  evidence  of  negligence,  together  with  all 
the  circumstances  of  the  particular  case,  as  to  sustain  a 
verdict  for  the  plaintiflf.^'**  Persons  walking  along  the 
track""  or  trespassing  thereon,""  or  occupied  in  work 
upon  adjoining  land,"^  are  not  entitled  to  the  benefit  of 
such  statutes,  whatever  may  be  their  common-law  rights. 
But  it  has  been  held  that  one  who  crosses  the  railroad  on 
an  open  space  or  private  way  adjoining  the  highway,  is 


)T4<, 


'a  St.  Louis,  etc.  Ry.  Co.  v.  John-  tute  negligence,  as  against  a  person 

son,    74    Ark.    372,    86    S.    W.    282  who  is  walking  along  the  track,  since 

(1905);  Sullivan  ▼.  New  York,  etc:  such    precautions    are    for   the    sole 

Ry.  Co.,  73  Conn.  203,  47  Atl.   131  benefit  of  those  about  to  cross   the 

(1890) ;  Florida,  etc.  Ry.  Co.  v.  Fox-  track  (Roden  v.  Chicago,  etc.  R.  Co., 

worth,  41  Fla.  1,  25  So.  338,  78  Am.  133  111.  72,  24  N.  E.  425).     But  in 

St.   Rep.    149    (1809) ;    Illinois,  etc.  Georgia  it  is  held,  that  while  the  use 

Ry.  Co.  V.  Hays,  27  Ky.  L.  Rep.  91,  of  the  bell  or  whistle  on  approaching 

84  S.  W.  338  (1905) ;  Smith  v.  Pere  public  crossings  is  exacted  primarily 

Marquette  Ry.   Co.,    136  Mich.  224,  for   the  benefit  of  persons   crossing 

98  N.  W.  1022   (1904) ;   O'Beirne  v.  the  track,  and  not  for  those  walking 

New  York,  etc.  Ry.  (Do.,  167  N.  Y.  along  it,  yet  relatively  to  the  latter, 

568,  60  N.  E.   1117,  aflf'g  37  N.  Y.  as  well  as  the  former,  a  failure  to 

App.  Div.  547,  56  X.  Y.  Supp.  236  comply  with  the  statute  is  evidence 

( 1901 ) ;  Dixon  v.  Southern  Ry.  Co.,  of  negligence  ( Central  R.  Co.  v.  Rai- 

140  N.  C.  201,  52  S.  E.  673   (1890) ;  ford,  82  Ga.  400^  9  S.  E.  169;   8.  p., 

Galveston,  etc.  Ry.  Co.  v.  Eitzen,  39  Georgia  R.  Co.  y.  Daniel,  89  Ga.  463, 

S.    W.     (Tex.    App.)     625     (1897),  15  S.  E.  538). 

(holding  that  one  knew  it  was  not  **•  Shackleford  v.  Louisville,  etc.  R. 

the   custom   to  maintain   a   lookout  Co.,   84   Ky.   43.      Where  the    <mly 

does  not  afi'ect  the  question  of  the  negligence  imputable  to  tlie  railroad 

company's  negligence ) ;   Mobile,  etc.  company  is  the  failure  of  its   engi- 

Ry.  Co.  v.  Coerver,  112  Fed.  489,  50  neer  to  give  the  statutory  signal  for 

C.  C.  A.  360  (1902)  ;  Lake  Erie,  etc.  a  public  crossing,  it  is  not  liable  for 

Ry.  Co.  v.  Barclay,  30  Can.  Sup.  C!t.  injuries   to   a   person  who,    without 

360;  McMullen  v.  Steele,  etc.  Co.,  39  license,  is  on  the  track  between  such 

Can.    Sup.    Ct.    593;    private    cross-  crossing  and  the   place  where    such 

ing  (Green  v.  Chicago,  etc.  Ry.  Co.,  signal  should  have  been  given    (At- 

110  Mich.  648,  68  N.  W.  988  (1896).  lanta,  etc.  R.  Co.  v.  Gravitt,  93  Ga. 

^"Harty  v.  Central  R.  Co.,  42  N.  369,  20  S.  E.  550). 

Y.  468;  0*Donnell  v.  Providence,  etc.  *"  Williams  v.  Chicago,  etc  R.  Co., 

R.  Co.,  6  R.  L  211;  Spicer  v.  Chesa-  135  111.  491,  26  N.  E.  661,  25    Am. 

peake,  etc.  R.  (3o.,  34  W.  Va.  514,  12  St.  Rep.  307,  11  L.  R.  A.  352;   Ran- 

S.  E.   553 ;    Chicago,  etc.   R.   Co.  v.  som  v.  Chicago,  etc.  Ry.  Co.,  62  Wis. 

Eininger,  114  111.  79,  29  N.  E.  196.  178,  22  N.  W.  147,  51  Am.  St.  Rep. 

Omission  to  pro%ide  a  flagman  at  a  718;  St.  Louis,  etc.  Ry.  Co.  v.  Mor- 

crossing,  and  to  ring  the  engine  bell  rison,  85  Pac.    (Kans.)   295    (1906). 
when  approaching  it,  do  not  consti- 
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entitled  to  the  benefit  of  the  statute."'    Servants  of  the 
company  are  entitled  to  the  benefit  of  these  statutes/" 

§  471.  Trains  running  backwards.  —  For  obvious  rea- 
sone  trains  are  usually  drawn  by  engines,  instead  of  being 
pushed  by  them.  All  the  ordinary  rules  governing  the 
operation  of  railroads,  whether  imposed  by  statute  or 
evolved  from  experience  by  judicial  decisions,  are  based 
on  the  assumption  that  trains  will  be  so  run.  Travelers 
have  a  right  to  assume  that  this  course  will  be  followed, 
imtil  they  can  see  that,  in  any  particular  case,  an  excep- 
tion is  made.  The  necessities  of  railroad  business  re- 
quire such  exceptional  cases  to  occur;  and  therefore  the 
mere  fact  that  a  train  was  running  backward  is  not,  of 
itself,  any  evidence  of  negligence.^*®  Nor  does  the  back- 
ward motion  of  a  train  alter  or  enlarge  the  statutory  rule 
concerning  signals.  If  the  statute  only  requires  a  bell  on 
the  engine,  the  movement  of  a  train  backward  does  not 
authorize  a  court  or  jury  to  say  that  another  bell  ought 
to  have  been  put  upon  the  rear  car;  and  the  ringing  of 
the  engine  bell  is  a  full  compliance  with  the  statute.^*^ 
But  a  watchman  must  be  put  upon  the  rear  car,  to  look 
for  and  warn  travelers,^®^  and  signals  of  the  movement 


xn 


Persons  lawfully  iising  a  priv&te  (Pa.),   7   Atl.   177;    Carr   v.   North 

crossing  in  the  vicinity  of  a  public  Kiver  Const.  Co.,  48  Hun,  266.     A 

crossing  are  entitled  to  the  benefit  of  railroad   company   is  not  liable   for 

signals   which  they  know  it  is  the  the  death  of  a  person  on  its  track, 

duty  and  custom  of  the  railroad  to  where  the  only  negligence  shown  is 

give   at  the  public  crossing    (Cahill  the  fact  that  the  train  was,  at  the 

T.    Cincinnati,   etc.   R.    Co.,   92   Ky.  time,  running  backwards  at  the  rate 

345,   18  S.  W.  2).     See  Cranston  v.  of  twenty-five  miles  an  hour  (Swin- 

N.  Y.  Central  R.  Co.,  57  Hun,  5»0,  dell  v.  Chicago,  etc.  R.  Co.,  44  Neb. 

11   N.  Y.  Supp.  215  [deceased  killed  841,  62  N.  W.   1103).     The  general 

on  private  way  near  street  crossing,  rule  is  implied  in  all  the  cases  cited 

entitled   to   statutory    signals].     In  under  this  section. 

Toledo,  etc.  R.  Co.  v.  Furgusson,  42  "*Grippen  v.  N.  Y.  Central  R.  Co., 

111.  449,  this  principle  is  applied  to  40  N.  Y.  34.     But  there  was  a  dds- 

the  case  of  an  animal.  pute  as  to  whether  a  bell  was  rung, 

*'•  Illinois  Central  R.  Co.  v.  Gilbert,  or  other  warning  given. 

157  111.  354,  41  N.  E.  724.  "*Duame  v.  Chicago,  etc.  R.  Co., 

"•  Sullivan    v.    Pennsylvania    Co.  72  Wis.  523,  40  N.  W.  394 ;  Whalen 
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must  be  given/*'    And,  at  night,  a  light  must  be  put  upon 
that  car,  sufficient  to  warn  travelers  crossing  the  track  at 

V.  Chicago,  etc.  R.  Co.,  76  Wis.  654,  "■Robinson  v.  Western  Pacific  R- 
44  N.  W.  849;  Bergman  v.  St.  Louis,  Co.,  48  Cal.  409;  Virginia  M.  R.  Co. 
etc.  R.  Co.,  88  Mo.  678,  1  S.  W.  384  v.  White,  84  Va.  498,  6  S.  E.  573; 
[no  lookout  or  signals] ;  Hamilton  v.  Louisville,  etc.  R.  Co.  v.  Thom^peon, 
Morgan's  R.  Co.,  42  La.  Ann.  824,  8  64  Miss.  584,  1  So.  840  [passenger] ; 
So.  586;  Robinson  v.  West  Pacific  Abbitt  v.  Lake  Erie,  etc.  R.  Co., 
R.  Co.,  48  Cal.  409;  Cheney  v.  N.  Y.  40  N.  E.  (Ind.)  40  [inspector  ex- 
Central  R.  Co.,  16  Hun,  415.  In  amining  car].  A  company  which 
Rogers  v.  Rhymney  R.  Co.,  26  L.  T.  leaves  cars  upon  a  side  track  to  be 
(N.  S.)  879,  deceased  wajs  struck  by  unloaded  by  the  owners  of  the 
a  train  driven  suddenly  backwards,  freight  cannot  run  or  back  its  cars 
without  warning.  The  court  said:  upon  such  side  track  while  the  cars 
"There  was  evidlence  of  negligence  are  being  unloadied,  without  special 
in  the  fact  that  the  fireman  only  notice  or  warning  (Chicago,  etc  R. 
and  not  the  engine  driver,  was  on  Co.  v.  Goebel,  119  111.  515,  10  X.  E. 
the  engine,  and  that  there  was  no  369,  citing  Noble  v.  Cunningham,  74 
g^ard  at  the  end  of  the  train  to  see  HI.  51 ;  North  Chicago,  etc.  Mill  Co. 
that  the  line  was  clear,  before  the  v.  Johnson,  114  Id.  57;  Illinois,  etc. 
train  was  shunted  backwards."  A  R.  Co.  v.  Hoffman,  67  Id.  287;  Xew- 
finding  of  gross  negligence  was  sua-  son  v.  N.  Y.  Central  R.  Co.,  29  x^, 
tained  where  a  train  was  run  back-  Y.  383;  Stinson  v.  N.  Y.  Central 
ward  over  a  crossing  with  the  brake  R.  Co.,  32  Id.  333).  To  same  effect, 
on  the  engine  out  of  repair,  no  brake-  Gessley  v.  Missouri  Pac.  R.  Co.,  32 
men  at  the  other  brakes,  no  flagman  Mo.  App.  413  [injured  person  load- 
or  other  person  at  rear  of  train  or  ing  another  car] ;  Toledo,  etc.  R.  Co. 
elsewhere,  except  on  the  engine,  with  v.  Hauck,  8  Ind.  App.  367,  35  N.  EL 
no  whistling,  but  with  ringing  of  573  [same] ;  Jacobson  v.  St.  Paul, 
bell,  along  a  track  which,  from  the  etc.  R.  Co.,  41  Minn.  206,  42  N.  W. 
engine,  could  not  be  seen  for  a  dis-  932  [same] ;  International,  etc.  R. 
tance  of  from  forty  to  fifty  feet  from  Co.  v.  Neira,  28  S.  W.  (Tex.  Civ. 
the  rear  of  the  train  (Kansas  Pa-  App.)  95  [same;  unloading].  It 
cific  R.  Co.  V.  Pointer,  14  Kans.  37).  is  a  breach  of  duty  to  back  a  train 
s.  P.,  Klanowski  v.  Grand  Trunk  R.  of  flat  cars  over  a  crossing  in  the  sub- 
Co.,  64  Mich.  279,  31  N.  W.  275.  urbs  of  a  city  on  a  dark  night  with- 
The  failure  of  a  flagman  to  give  out  having  on  it  any  brakeman,  light, 
warning  of  the  approach  of  a  back-  or  other  signal  (Cliicago,  etc.  R.  Co. 
ing  engine  is  negligence  (Finklestein  v.  Sharp,  63  Fed.  532,  11  C.  C.  A. 
V.  N.  Y.  Central  R.  Co.,  41  Hun,  34).  337).  The  court  is  not  bound  to 
8.  p.,  McGovern  v.  N.  Y. .Central  R.  charge  that  if  the  bell  was  rung 
Co.,  67  N.  Y.  417;  Cooper  v.  Lake  that  was  a  suflicient  warning,  but  it 
Shore,  etc.  R.  Co.,  66  Mich.  261,  33  was  a  question  for  the  jury  whether 
N.  W.  306;  Louisville,  etc.  R.  Co.  v.  such  warning  was  given  as  was 
Potts,  92  Ky.  30,  17  S.  W.  185  [ser-  proper  and  reasonable  under  the  cir- 
vant  struck  by  car  with  no  lookout  oumstances  (Byrne  v.  N.  Y.  Central 
or  warning],  R.  Co.,  104  N.  Y.  362,  10  N.  E.  639; 


1179  BAILBOAD  INJURIES   TO   PEBSONS.  [§   471 

lawful  places,  of  the  approach  of  the  train."*  Such  a 
movement  calls  for  the  exercise  of  care  suited  to  the 
peculiar  circumstances."'  If,  however,  none  of  these  pre- 
cautions would  have  helped  to  avoid  the  injury,  their 
omission  is  immaterial."*  It  is,  of  course,  the  province  of 
the  jury,  strictly  speaking,  in  the  absence  of  statute  or 
ordinance,  to  determine  whether  the  omission  of  any  of 
the  requirements  enumerated  in  this  section  is  negli- 
gence or  not,  in  a  particular  case,  but  such  omissions  are 
generally  so  obviously  negligent  that,  as  reasonable 
minds  cannot  differ,  the  court  commits  no  error  in  so 
assuming,  and,  in  truth,  assists  the  jury.  The  rationale 
of  the  rule  requiring  special  precautions  in  backing 
trains  over  crossings  or  other  places  where  persons  are 

Louisville,  etc.  Ry.  Co.  v.  Price,  26  338  (1905);  Bowles  v.  Chesapeake^ 
Ky.  L.  Rep.  1033,  76  S.  W.  836  etc.  Ry.  Co.,  supra;  Chicago,  etc.  Ry: 
(1903);  Smith  v.  Pere  Marquette,  Co.  v.  Clarkson,  147  Fedi  397,  77 
etc.  Ry.  CJo.,  supra;  Lang  v.  Mis-  C.  C.  A.  675  (1906);  Chicago,  etc. 
souri,  etc.  Ry.  Co.,  115  Mo.  App.  Ry.  Co.  v.  Moon,  88  Ark.  231,  114 
489,  91  S.  W.  1012  (1902)  ;  Berkery  S.  W.  228  (1909). 
V.  Erie,  etc.  Ry.  Co.,  172  N.  Y.  636,  ""Illinois  Cent.  R.  Co.  v.  Larson, 
65  N.  E.  113,  aff'g  65  N.  Y.  App.  162  111.  326,  38  N.  E.  784;  Romick 
Div.  489,  67  N.  Y.  Supp.  189  (1902)  ;  v.  Chicago,  etc.  R.  Co.,  62  Iowa, 
Dixon  V.  Southern  Ry.  Co.,  supra;  167;  Chicago,  etc.  Ry.  Co.  v.  Gomez, 
Steele  v.  Northern  Pac.  Ry.  Co.,  21  46  111.  App.  256;  Peltier  v.  Louis- 
Wash.  287,  57  Pac.  820  (1899);  ville,  etc.  Ry.  Co.,  16  Ky.  L.  Rep. 
Bowles  V.  Chesapeake,  etc.  Ry.  Co.,  500,  29  S.  W.  30  (1895);  Smith  v. 
61  W.  Va.  272,  57  S.  E.  131  (1907)  ;  Maine,  etc.  Ry.  Co.,  87  Me.  330,  32 
Champion  v.  Seaboard,  etc.  Ry.  Co.,  Atl.  967  (1895);  Baker  v.  Kansas 
151  N.  C.  197,  65  S.  E.  917  (1909).  City,  etc.  Ry.  Co.,  147  Mo.  140,  48 
"•Backing  a  train  across  a  city  S.  W.  (1899);  Missouri,  etc.  Ry.  Co. 
street  in  the  dark  without  having  a  v.  Finch,  31  S.  W.  (Tex.  App  )  b4 
conspicuous  light  on  the  rear  car  so  (1896)  ;  Ward  v.  Chicago,  etc.  Ry. 
as  to  show  in  what  direction  the  Co.,  85  Wis.  601,  65  N.  W.  771 
train  is  moving,  as  required  by  an  (1893)  ;  Florida,  etc.  Ry.  Co.  v.  Fo\- 
ordinance  of  the  city,  is  negligence  worth,  41  Fla.  1,  26  So.  338,  79  Am. 
(Chicago,  etc.  R.  Co.  v.  Walsh,  157  St.  Rep.  149  (1899)  ;  Gulf,  etc.  Ry. 
111.  672,  41  N.  E.  900).  s.  P.,  Bohan  Co.  v.  Letsch,  66  S.  W.  (Tex.  App.) 
V.Milwaukee,  etc.  R.  Ck).,  68  Wis.  30;  584,  56  S.  W.  (Tex.  Sup.)  1134 
St.   Louis,  etc.  Ry.  Co.  v.  Johnson,  (1900). 

supra;   Sullivan   v.   New   York,  etc.  **•  Moore  v.   Gt.   Northern   R.   Co., 

Ry.  Co.,  supra;  Illinois,  etc.  Ry.  Co.  67  Minn.  394,  69  N.  W.  1103. 
v.  Hays,  27  Ky.  L.  Rep.  91,  84  S.  W. 
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likely  to  be  is  in  the  increased  danger  to  which  they  are 
subjected.^ 
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§  472.  Contributory  negligence.  —  The  general  roles 
as  to  the  effect  of  contributory  negligence  in  depriving  an 
injured  person  of  his  right  to  recover  damages,  have  been 
stated  elsewhere."®  His  failure  to  use  ordinary  care  will 
have  this  effect,""  if  it  proximately  contributed  to  the  in- 

"'Klotz   V.   Winona,  etc.   R.   Co.,  tral  R.  Co.,  109  N.  Y.  613,  15  X.  E. 

68  Minn.  341,  71  N.  W.  257  (1897).  891  [crossing  rapidly  in  snow  storm] ; 

*"  Chapter  VI,  ante,  Daly  v.  Detroit,  etc.  R.  Co.,  195  Mich. 

"•Jenkins   v.   Central   R.   Co.,   89  193,  63  N.  W.  73  [standing  between 

Ga.  756,  15  S.  E.  655.    A  traveler  in  tracks] ;  Vertrees  v.  Newport  News, 

crossing  a  railroad  is  required  to  ex-  etc.  R.  Co.,  95  Ky.  314,  25  S.  W.  1 

ercise  that  degree  of  care  whidi  "  an  [trespasser   getting   on    moving   en- 

ordinarily    prudent    person "    would  gine] ;   Blair  v.  Grand  Rapids,  etc. 

exercise    under    like    circumstance.!,  R.  Co.,  60  Mich.  124,  26  N.  W.  855 

and  not  any  higher  or  lower    (Chi-  [boarding  moving   train  from   good 

cago,  K.,  etc.  R.  Co.  v.  Fisher,  49  motives] ;   Kelly  v.  Duluth,  etc.  R. 

Kans.   460,   30  Pac.   462;    Burke  v.  Co.,  92  Mich.  19,  52  N.  W.  81   [en- 

N.  Y.  Central  R.  Co.,  73  Hun,  32,  25  gineer  neglecting  his  own  duty,  when 

N.   Y.   Supp.    1009 ;    Galveston,   etc.  struck  by  train   of  another   road] ; 

R.  Co.  V.  Matula,  79  Tex.  577,   15  Culbertson  v.  Milwaukee,  etc.  R.  Co., 

S.  W.  573;  Easley  v.  Missouri  Pac  88  Wis.  567,  60  N.  W.  998  [injured 

R.  Co.,  113  Mo.  236,  20  S.  W.  1073:  person    had    created    the    defect]; 

White  V.  Vicksburg,  etc.  R.  Co.,  42  Weller  v.  Chicago,  etc.  R.  Co.,   120 

La.  Ann.  990,  8  So.  475).     The  de-  Mo.  635,  23  S.  W.  1061,  25  Id.  532 

gree   of  care   and   caution  required,  [plaintiff   driving   fast].     Contribu- 

depends  upon  the  ntaturity  and  ca-  tory  negligence  in  crossing  accidents: 

pacity  of  the  individual,  and  all  the  Reasonable   prudence   under   all    the 

surrounding  circumstances  (Swift  v.  circumstances  (Norris  v.  New  York, 

Staten  I.  T.  Co.,  123  N.  Y.  645,  26  etc.  Ry.  Co.,  78  Conn.  314,  61  Atl. 

N.  E.  378.     A  mere  error  of  judg-  1075   (1906);  Reed  v.  Queen  Anne's 

ment  does  not  necessarily  amount  to  Ry.  Co.,  4  Pennew.  413,  57  Atl.  529 

carelessness    (McCIain    v.    Brooklyn  (1903);   Lewis  v.  Long  Island  Ry. 

R.   Co.,    116   N.    Y.   450,   22   N.   E.  Co.,    162   N.   Y.   52,   56   N.   E.    54g 

1062)  ;  but  an  instruction  that  mere  (1900)  ;    Missouri,   etc.    Ry.    Co.    v. 

error  of  judgment  would  not  be  negli-  Rogers,  91   Tex.  52,  40  S.  W.   956, 

gence  is  erroneous,  as  not  limiting  rev*g  40  S.  W.  849  (1897).  The  duty 

it  to  the  judgment  of  a  man  of  or-  of  care  proportioned  to  the  danger  of 

dinary  and  common  prudence  (Hoyt  the  crossing   (Reed  v.  Queen  Anne'ft 

V.  N.  Y.,  Lake  Erie,  etc.  R.  Co.,  118  Ry.  Co.,  supra;  Lewis  v.  Long  Island 

N.    Y.    399,    23    N.    E.    565).     The  Ry.   Co.,  supra;   Riley  v.   Missouri, 

general  rule  is  illustrated  in  the  fol-  etc.  Ry.  Co.,  69  Neb.  82,  95  N.  W.  20 

lowing  cases:     Powell  v.  N.  Y.  Cen-  (1903).      That    one    was    walking 
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diagonally  over  the  croesing  does  not  proaching  train,  though  in  view,  may 

render   him  eontributorily  negligent  be  excused  by  circumstances   (Texas, 

(Louisville,  etc.  Ry.   O).   v.   Price's  etc.  Ry.  Co.  v.  Reed,  116  S.  VV.  (Tex. 

Admr.,  25  Ky.  L.  Rep.  1033,  76  S.  W.  App.)    69    (1909).     Must  stop,  look 

836   (1903).     Ordinary  care   (Louis-  and  listen,  and  look  at  last  instant 

ville,  etc.  Ry.  Co.  v.  Taylor's  Admr.,  before  passing  beyond  line  of  safety 

31  Ky.  L.  Rep.  1142,  104  S.  VV.  776  (Grimm  v.  Milwaukee  Elec.  Ry.  Co., 

(1907).     Not  Inquired  to  stop,  look  138  Wis.  44,  119  N.  W.  833  (1909). 

and  listen   (Cincinnati,  etc.  Ry.  Co.  See  Chicago,  etc.  Ry.  Co.  v.  Munger, 

V.  Champ,  31  Ky.  L.  Rep.  1054,  104  168  Fed.  690,  94  C.  C.  A.  176  (1909)  ; 

S.  W.  988  (1907)  ;  Schwanenfeldt  v.  Wheeler  v.  Oregon,  etc.  Ry.  Co.,  16 

Chicago,    etc.    Ry.    Co.,    115    N.    W.  Ida.  375,  102  Pac.  347  (1909).    Duty 

(Neb.)    285    (1908).     Duty  to  stop,  to  stop  not  absolute  (Cleveland,  etc. 

look  and  listen  (Allen  v.  Boston,  etc.  Ry.    Co.    v.    Ho^lghland,    88    N.    E. 

Ry.    Co.,    83    N.    E.     (Mass.)     863  (Ind.  App.)  623  (1909)  ;  Lundergon 

(1908);    Gehring   v.    Atlantic    City  v.  New  York,  etc.  R.  Co.,  203  Mass. 

R.  Co.,  68  Atl.   (N.  J.)   61    (1908);  460,  89  N.  E.  625   (1909).     Failure 

Noakes  v.  New  York,  etc.  Ry.  Co.,  to  stop,  look  and  listen  may  be  ex- 

106  N.  Y.  Supp.  522,  121  N.  Y.  App.  cused  by  sex,  age  and  condition  of 

Div.    716,    88    N.    E.    1126    (1909);  the  party  injured  and  by  surroimding 

King  V.  Oregon,  etc.  Ry.  Co.,  93  Pac.  circumstances  (Noakes  v.  New  York, 

(Ore.)     141,    94    Pac.    504    (1907) ;  etc.  Ry.  Co.,  195  N.  Y.  643,  88  N.  E. 

Southern   Ry.    O).    v.    Hansborough,  1126  (1909)  ;  Nelson  v.  Chicago,  etc. 

60   S.   E.    (Va.)    58    (1908).     That  Ry.  Co.,  84  Neb.  595,  121  N.  W.  1128 

caution    usually    exercised    by    pru-  (1909).    See  Blodgett  v.  Central  Ver- 

dent   men    (Erie   v.    Wenstein,    166  mont  Ry.  Co.,   82  Vt.  269,   73  Atl. 

Fed.   271,  92  C.   C.  A.  189    (1909).  590  (1909)  ;  Grand  Trunk  Ry.  Co.  v. 

Railroad  track  is  itself  a  signal  of  Reynolds,  90  N.  E.    (Ind.  App.)    94 

danger   (Laun  v.  St.  Louis,  etc.  Ry.  (1909).      Rule    to    stop,    look    and 

Co.,   216   Mo.   563,    116    S.    W.    553  listen  is  imperative    (Barthelmas  v. 

(1909).    Need  only  use  ordinary  care  Lake  Shore,  etc.  Ry.  Co.,  225  Pa.  St. 

(Antonian  v.  Southern  Pac.  Co.,  100  597,  74  Atl.  556    (1909)  ;  Hamilton 

Pac.    (Cal.)    877    (190^).     Those  in  v.  Central,  etc.  R.  Co.,  227  Pa.  St. 

automobile  must  stop,  look  and  listen  127,  75  Atl.   1058    (1909).     Failure 

( New  York,  etc.  Ry.  Co.  v.  Maidment,  to  look  or  listen,  knowing  a  train  was 

168  Fed.  21  (C.  C.  A.)   (1909).  Trav-  due,      is      contributory      negligence 

elers    must    stop,    look    and    listen  (Texas,  etc.  Ry.  Co.  v.  Johnson,  125 

(Louisiana,  etc.  Ry.  Co.  v.  Ratcliffe,  S.  W.  (Tex.  App.)  933  (1910).    The 

88  Ark.  524,  115  S.  W.  396  (1908)  ;  rule  requiring  one  to  stop,  look  and 

St.  Louis,  etc.  Ry.  Co.  v.  Garner,  90  listen    before    going    on    a    railway 

Ark.  19,  117  S.  W.  763  (1909).    The  track  is  not  a  mere  formula,  excusing 

law  requires  ordinary  prudence,  but  other  care  where  ordinary  prudence 

does  not  require  that  he  should  stop,  requires     it      (Averbuch     v.     Great 

look  and  listen   (Pittsburg,  etc.  Ry.  Northern,  etc.  Ry.  Co.,  55  Wash.  633, 

Co.  V.  Lynch,  87  N.  E.   (Ind.  App.)  104    Pac.    1103    (1909).      Need    not 

40     (1909).      Must    stop,    look    and  stop,    look   and   listen    (Chesapeake, 

listen   Strong  v.   Grand  Trimk,   etc.  etc.  Ry.   Co.  v.   Patrick,   122   S.  W. 

Ry.    Co.,   156  Mich.   66,   120  N.   W.  (Ky.)   822   (1909);  COiesapeake,  etc. 

683    (1909).     Failure  to  see  the  ap-  Ry.  Co.  v.  Hawkins,  124  S.  W.  (Ky.) 
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jury,  but  not  otherwise ;  *"®  and  he  is  not  required  to  use 

extraordinary  care."*     The  fact  of  drunkenness  on  the 
part  of  one  crossing  or  walking  along  a  railroad  track, 

836    (1910).     Pedestrian  must  use  Alabama,  etc.  By.  Co.,  87  Miss.  652» 

ordinary  care  to  inform  himself  of  40    So.    426     (1906);    McAnally    v. 

the  approach   of  trains    (St.   Louis,  Pennsj'lvania,  etc.  Ry.  Co.,   194  Pa. 

etc.  Ry.  Co.  v.  Carr,  126  S.  W.  (Ark.)  St.  464,   45   Atl.   326,  47   L.   R.  A. 

860    (1910).     Must  look  and  listen  788  (1899);  Corbin  v.  Grand  Trunk, 

(Illinois,  etc.  Ry.  Co.  v.  O'Neill,  177  etc.  Ry.  Co.,  78  Vt.  458,  63  Atl.  138 

Fed.  378,  100  C.  C.  A.  658    (1910).  (1906);   Richmond  v.  Missouri  Pac. 

See  also  Defrieze  v.  Dlinois  Cent.  Ry.  Ry.  Co.,  133  Mo.  App.  463,  113  S.  W. 

Co.,  94  N.  W.    (Iowa)    505    (1903);  708   (1908). 

Lorenz  v.  Burlington,  etc.  Ry.  Co.,  *"  A  person  crossing  the  track  at  a 

115   Iowa,   377,   88   N.   W.   835,   56  regular  crossing  is  not  bound  to  ex- 

L.  R.  A.  752   (1902)  ;  Southern  Ry.  ercise  extraordinary  care  for  his  own 

Co.  V.   Winchester,   32  Ky.   L.   Rep.  protection   (see  cases  cited  under  §§ 

19,  105  S.  W.  167  (1907)  ;  Fitzhugh  86,  87,  90,  ante).     So  held,  in  WU- 

V.   Boston,  etc.   Ry.   Co.,   195   Mass.  loughby  v.  Chicago,  etc.  R.  Co.,  37 

202,  80  N.  E.  702   (1907)  ;  Passman  Iowa,    432;    Duffy   v.    Chicago,   etc 

V.    West    Jersey,    etc.    R.    Co.,    68  R.  Co.,  32  Wis.  269;  Gratoit  v.  Mis- 

N.  J.  Law,  719,  54  Atl.  809,  96  Am.  souri  Pac.  R.  Co.,  116  Mo.  450,  21 

St.  Rep.  573,  61  L.  R.  A.  609  (1903) ;  S.  W.  1094;  McNown  v.  Wabash  R. 

International,    etc.    Ry.    Co.    v.    Ed-  Co.,  56  Mo.  App.  586;  Goodrich  v. 
wards,   100  Tex.   22,  93   S.   W.    106*  Burlington,  etc.   R.   Co.,   66   N.   W. 

(1909);    Missouri,    etc.    Ry.    Co.   v.  (Iowa)    770;    Terre   Haute,   etc.   R. 

Rogers,   91   Tex.   52,   40   S.   W.   956  Co.  v.  Voelker,  129  El.  540,  22  K.  E. 

(1897)  ;  Weatherly  v.  Nashville,  etc.  20;  Missouri  Pac.  R.  Co.  v.  Lee,  70 

Ry.  Co.,  51  So.   (Ala.)   959   (1909);  Tex.    496,    7    S.    W.    857;    Kain    v. 

Louisville,    etc.    Ry.    Co.   v.    Miller,  N.   Y.  &  New  England   R.   Co.,   50 

134  Ky.  716,  121  S.  W.  648  (1909);  Hun,  606,  3   N.   Y.  Supp.   311;   see 

Tatum  V.  Rock  Island,  etc.  Ry.  Co.,  Bennett  v.  N.  Y.  Central  R.  Co.,  133 

124    La.    924,    50    So.    796    (1908);  N.   Y.  563,   30  N.  E.  1149    [compli- 

White  V.  New  York,  etc.  R.  Co.,  200  cated)  case,  held,  one  for  jury] ) .    But 

Mass.    441,   86   N.    E.   923    (1908);  if  plaintiff  was  a  trespasser  on  the 

Crabtree    v.    Missouri    Pac.   R.    Co.,  track,  an  instruction  that,  if  the  in- 

86  Neb.  33,  124  N.  W.  932   (1910);  jury  was   caused  by  the  negligence 

Slattery  v.   New  York,  etc.   R.   Co.,  of  defendant's  servants,  without  any 

203  Mass.  453,  89  N.  E.  622   (1909).  greater  want  of  care  on   plaintiff's 

^  See  §  94,  ante;  Studer  v.  South-  part  than  was  reasonably  to  be  ex- 

ern  Pac.  Co.,  121   Cal.  400,  63  Pac  pected   from    a   person   of   ordinary 

942,   66   Am.   St.   Rep.    39    (1898);  care  and  prudence  in  his  situation. 

Day  v.  Boston,  etc.  Ry.  Co.,  96  Me.  plaintiff  was  entitled  to  recover,   is 

207,  62   Atl.   771,  90  Am.   St.   Rep.  erroneous    (Dahlstrom  v.  St.   Louis, 

336,  97  Me.  528,  55  Atl.  420  (1904)  ;  etc.  R.  Co.,  96  Mo.  99,  8  S.  W.  777; 

McNab  V.  United  Rys.,  94  Md.  719,  Meeker  v.  Ohio  R.  Ry.,  52  W.  Va.  99, 

51    Atl.    421     (1903);    McKenna  y.  43  S.  £.  118   (1902). 
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raises  a  strong  presumption  of  negligence ;  "*  but  it  does 
not  defeat  a  recovery  if  it  did  not  proximately  contribute 
to  his  injury;  and  the  presumption  may  be  rebutted  by 
showing  that  he  nevertheless  was  entirely  careful  of  him- 
self.^'*  A  drunken  person  sometimes  acts  with  great 
care;  although  the  contrary  is  undoubtedly  the  general 
rale.  The  absence  of  a  flagman  at  a  crossing  never  gives 
a  right  to  presume  that  it  is  safe  to  cross  the  track,  if  the 
traveler  actually  sees  and  knows,  in  time  to  avoid  danger, 
that  the  road  is  not  clear.***  Trainmen  are  not  bound  to 
watch  cars,  when  in  motion,  so  closely  as  to  prevent 
children  or  others  from  climbing  upon  them.**"  though  it 
would  be  negUgence  knowingly  to  permit  children  to  put 
themselves  in  such  danger.  Disregard  of  a  timely  warn- 
ing is  evidence  of  negligence,"*  provided  it  has  such  re- 

'"'See    cases    cited    under    §    110,  346,  44  S.  E.  750  (1903) ;  Galveston, 

ante;  also  Brand  v.  Schenectady,  etc.  etc.  Ry.  Co.  t.  Harris,  22  Tex.  App. 

R.  Co.,  8  Barb.  368;  Parker  v.  Wil-  16,  53  S.  W.  699   (1899)  ;  Cunning- 

mlngton,  etc.  R-  Co.,  86  N.  C.  221;  ham  v.  Railway  CJo.,  137  App.  Div. 

East  Tennessee,  etc,  etc.   R.   Co.  v.  506,  121  N.  Y.  Supp.  706).     Proper 

Fain,    12    Lea,    35 ;    McClelland    v.  to  be  considered  in  determining  ques- 

Louisville,  etc.  R.  Co.,  94  Ind.  276;  tion  whether  he  exercised  due  care 

Kean  v.   Baltimore,  etc.  R.   Co.,  61  (Stewart  v.  North  Carolina  Ry.  Co., 

Md.   154;    Wilds  v.  Brunswick,  etc  supra;  Houston,  etc.  Ry.  Co.  v.  Wal- 

R.   Co.,    82   Ga.   667,   9   S.   E.   595;  ler,  56  Tex.  331). 

Memphis,  etc.  R.  Co.  v.  Womack,  84  ^See  cases  cited  under  §§  93,  94, 

Ala.  149,  4  So.  618  [man  killed  while  ante, 

on  track];   Chattanooga,  etc.  R.  Co*  "*Pakalinsky  v.  N.  Y.  Central  R. 

v.  Clowdis,  90  Ga.  258,  17  S.  E.  88.  Co.,  82  N.  Y.  424;  Lake  Shore,  etc. 

It  is  error  to  excludie  evidence  that  R.   Co.   v.    Sunderland,   2   Bradwell, 

deceased  was  drunk  at  the  time  of  307;  Guggenheim  v.  Lake  Shore,  etc. 

the  accident  (Illinois  Central  R.  (}o.  R.  Co.,  66  Mich.  150,  33  N.  W.  161, 

V.  Cragin,  71  111.  177;  Chicago,  etc.  and  cases   cited   in  note   8,    §    466, 

R.  Co.  V.  Bell,  70  Id.  102)  ;  or  that  ante. 

plaintiff,    in   going   upon    the   track  '*' Woodfcridge  v.  Delaware,  etc.  R. 

when  intoxicated,  was  guilty  of  but  Co.,  105  Pa.  St.  460. 

slight  negligence  (Fulton,  etc.  R.  Co.  ** Pennsylvania  R.  Co.  v.  Hender- 

V.  Butler,  48  111.  App.  301).    Drunk-  son,  43  Pa.  St.  449;  Baltimore,  etc. 

enness   does    not   absolve   from    con-  R.  Co.  v.  Colvin,  118  Pa.  St.  230,  12 

tributory     negligence      (Stewart     v.  Atl.  337.     See  Salmon  v.  N.  Y.  Cen- 

North    Carolina,   etc.    Ry.    Co.,    136  tral  R.  Co.,  52  Hun,  612,  5   N.  Y. 

X.   C.    385,    48    S.    E.   793    (1904);  Supp.    225.      Such    disregard,    even 

Meroer  v.  Southern  Ry.  Co.,  66  S.  C.  when   conscious,   is  not  necessarily 
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lation  to  the  actual  danger  as  to  put  the  injured  person 
on  his  guard ;  ^"^  but  it  is  not  conclusive,^*^®  because  many 
warnings  are  unfounded  and  even  foolish.  It  must  ap- 
pear that  the  warning  was  heard  to  make  it  competent 
evidence."® 


§  473.  What  is  not  contributory  negligence.  —  Trav- 
elers have  a  right  to  expect  that  railroad  trains  will  be 
managed  in  conformity  to  law,  including  statutes  and 
ordinances,  and  they  are  generally  not  negligent  in  acting 
upon  the  assumption  that  speed  will  be  limited  ^^  or  sig- 
nals given,^®^  as  required  by  law.  But  if  they  know  that 
trains  habitually  violate  the  law  in  any  respect,  they  can- 

** gross  negligence"  (Doyle  v.  Bos-  son  v.  Louisville,  etc.  Ry.  Co.,  127 
ton,  etc.  R.  Co.,  145  Mass.  386,  14  S.  W.  (Ky.)  757  (1910). 
N.  E.  461).  The  negligence  of  a  pe-  **  A  person  walking  on  a  railroad 
destrian  who  pays  no  attention  to  track  located  on  a  street  has  a  right 
the  warning  given  by  the  gates  being  to  assume,  in  the  absence  of  any  in- 
down  at  a  railroad  crossing,  but  dication  to  the  contrary,  that  the 
passes  on  the  track,  bars  recovery  for  railroad  company  will  obey  an  ordi- 
his  injury  by  an  approaching  train,  nance  limiting  the  speedi  of  trains 
and  it  matters  not  that  the  gates  in  the  city  (Cleveland,  etc.  R.  Co.  v. 
were  always  down  (Sheehan  v.  Phil-  Harrington,  131  Ind.  426,  30  N.  E. 
adelphia,  etc.  R.  Co.,  166  Pa.  St.  354,  37 ;  Lake  Erie,  etc.  R.  Co.  v.  Braf- 
31  Atl.  120).  ford,  15  Ind.  App.  665,  43  N.  E. 
Gray  v.  Scott,  66  Pa.  St.  345.  882).  So  as  to  one  driving  across 
North  Penn.  R.  Co.  v.  Robin-  the  track  (Schmidt  v.  Burlington, 
son,  44  Pa.  St.  175;  Chicago,  etc.  Ry.  etc.  R.  Co.,  75  Iowa,  606,  39  N.  W. 
Co.   V.    Gunderson,    174   111.   495,   51  916). 

N.  E.  708  (1898)  ;  Chicago,  etc.  Ry.  "*A  person  attempting  to  cross  a 

Co.  V.  Wilson,  128  III.  App.  88,  afT'd,  railroad  track  has  a  right  to  expect 

225  111.  50,  80  N.  E.  56,  116  Am.  St.  that  the  railroad  will  give  the  signals 

Rep.  102  (1907)  ;  Mackowick  v.  Kan-  required  by  law   (Texas,  etc.  R.  Co. 

sas  City,  etc.  Ry.  Co.,  196  Mo.  650,  v.  Spradling,  18  C.  C.  A.  496,  72  Fed. 

94  S.  W.  256   (1906)  ;  Kunz  v.  Ore-  152;   Cleveland,  etc.  R.  Cb.  v.  Har- 

gon,   etc.    Ry.    Co.,    93    Pac.    (Ore.)  rington,  131   Ind.  426,  30  N.  E.  37 

141,  94  Pac.  504   (1908)  ;  Ferrell  v.  [trains  from  each  direction];  Atchi- 

Erie  Ry.  Co.,  138  Fed.  28,  70  C.  C.  A.  son,  etc.  R.  Co.  v.  Hague,  64  Kaos. 

396   ( 1905) .  284,  38.  Pac  257)  ;  Elgin,  etc.  Ry.  Go. 

"•  Union  R.   Co.  v.  State,  72  Md.  v.  Hoadley,  220  III.  462,  77  N.  E.  161 

153,  19  Atl.  449;  Hackford  v.  N.  Y.  (1906)  ;    Pittsburg,   etc.   Ry.   Co.  v. 

Central  R.  Co.,  6  Lans.  381 ;   Pitts-  McNeil,  34  Ind.  App.  310,  69  X.  E. 

burg,  etc.  Ry.  Co.  v.  Blum,  125  S.  W.  471    (1904)  ;  Weller  v.  Chicago,  etc. 

(Ky.)  300  (1910).    See  also  Harbe-  Ry.  Co.,  164  Mo.  180,  64  S.  W.  141, 
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not  excuse  their  own  want  of  care  by  claiming  that  they 
expected  the  law  to  be  complied  with.*^^  They  have  a 
right  to  rely  upon  representations  made  or  invitations 
given  by  agents  of  a  railroad  company,  having  actual  or 
ostensible  authority,  and  the  company  cannot  accuse  them 
of  negligence  in  so  doing.^®*    But  if  a  traveler  did  not  in 

86  Am.  St.  Rep.  592  (1001)  ;  Smith  hind  a  train    (Nicholson  v.   Lanca- 

V.  Boeton,  etc.  Ry.  Co.,  70  N.  H.  53,  shire,  etc.   R.   Co.,   3   Hurlst   &   C. 

47   Atl.   290,   85  Am.   St.   Rep.   696  534),  or  between  its  separated  cars 

(1899).     But  the  right  to  rely  on  (Cleveland,  etc.  R.  Co.  v.  Keely,  138 

the    customary   signals    being   given  Ind.   600,   37   N.   E.   406).     Signals 

does  not  dispense  with   the  use  of  from  a   flagman   amount  to   invita- 

one's  senses  as  a  man  or  ordinary  tions  (Sweeny  v.  Old  Colony,  etc.  R. 

prudence  in  crossing  a  railway  track  Co.,  10  Allen,  368 ;  Chicago,  etc.  R. 

(International,  etc.  Ry.   Co.  v.  Ed-  Co.  v.  Clough,  134  111.  586,  29  N.  E. 

wards,  supra).  184  [flagman  gave  wrong  signal  and 

•"  Where   plaintiff  knew  that  the  changed  too  late] ;  Buchanan  v.  Chi- 

company  habitually  violated  the  or-  cago,  etc.  R.  Co.,  75  Iowa,  393,  39 

dinance  as  to  the  rate  of  speed,  and  N.  W.  663   [same]).     See  also  Mc- 

that  the  train  was  moving  at  a  rate  Govern  v.  N.  Y.  Central  R.  Co.,  67 

of  speed  which  was  greater  than  al-  N.   Y.   417;    Wheelright  v.    Boston, 

lowed   by  ordinance,   an  instruction  etc.  R.  Co.,  135  Mass.  225;  Peoples' 

that   plaintiff  had   a   right  to   pre-  Pass.  R.   Co.  v.  Green,  56  Md.  84; 

suma  that  defendant  would  not  run  Lanunert  v.  CJhicago,  etc.  R.  Co.,  9 

its  train  at  an  unlawful  rate  of  speed  111.  App.  388 ;  Illinois,  etc.  R.  Co.  y. 

was    erroneous    (Payne   v.    Chicago,  Shultz,  64  111.   172.     So  also  where 

etc-   R.   Co.   129  Mo.  405,  31  S.  W.  gates  are  raised  (Bond  v.  N.  Y.  Cen- 

885).     But  see  contra,  Dederichs  v.  tral  R.  Co.,  69  Hun,  476,  23  N.  Y. 

Salt  Lake  City  R.  Co.,  13  Utah,  34,  Supp.    450;    and   see   §    466,   tmte). 

44   Pac.  649,  where  an  electric  car  See  Caswell  v.  Boston,  etc.  R.  Co., 

was    nmning    at   the   unusual    rate  98    Mass.    194,    where    a    ladiy   was 

of   20  miles  an  hour    (much   faster  frightened   by  the   conduct   of   rail- 

than  was  allowable  by  ordinance)  ;  no  road  men,  who  apprehended  danger. 

gon^    was    sounded;    and    plaintiff,  In   attempting   to   cross    a   railroad 

though  he  saw  the  car  before  he  at-  track  at  a  street  crossing  in  front  of 

tempted  to  cross  with  his  horse,  con-  an  approaching  train,  a  woman  fell 

sidered   that  he   had   time  to  cross  into    a    cattle-guard    covered    with 

in  front  of  the  car.    Held,  question  snow  so  as  to  be  concealed,  and  was 

of    contributory  negligence  was    for  run  over.     She  would  have  crossed 

the  jury.  safely  if  she  had  not  fallen  into  the 

*"  See  fully,  §  91,  ante.     So  held,  cattle-guard.     Held,  that  a  nonsuit, 

where  the  agent  invited  the  plaintiff  on  the  ground   of   her   contributory 

to  cross  at  a  dangerous  place   (War-  negligence  in  crossing  in  front  of  the 

ren    v.    Fitchburg   R.   Co.,    8   Allen,  train,  was  error.     The  question  was 

227;   Lunt  v.  Northwestern  R.   Co.,  one  for  the  jury  (Hoffman  v.  N.  Y. 

L.  R.  1  Q.  B.  277) ;  immediately  be-  Central  R.  Co.,  13  Hun,  589) ;  Mis- 

[Law  of  Neg.    Vol.  I  —  75] 
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fact  rely  upon  such  acts,  or  if  no  person  of  common  sense 
and  prudence  would  have  relied  upon  them,  they  are  no 
excuse  for  his  want  of  care.^^  If  any  act  is  directed  by 
an  agent  in  charge  at  the  particular  spot,  a  traveler  is 
justified  in  obeying  such  direction,""*  unless  it  was  un- 
mistakably  dangerous  and  rash,-  and  the  plaintiff  in 
such  case  cannot  be  charged  with  contributory  negli- 
gence, although  the  act  should  be  one  which,  apart  from 
this  circumstance,  would  be  deemed  negligent.  But  mere 
permission  to  do  a  negligent  act  is  no  excuse.'^^  Knowl- 
edge of  a  defect  in  a  highway  crossing  does  not  make  it 
negligent,  in  every  case,  to  use  it.  The  question  depends 
upon  circumstances.**^®    An  error  of  judgment  under  the 

souri,  etc.  Ry.  Co.  v.  Ray,  25  Tex.  him   on    (Chicago,   etc    Ry.    Co.   v. 

App.  567,  63  S.  W.  912  (1901).    He  Spring,  13  111.  App.  174). 

must  nevertheless   exercise  ordinary  "^Hickey  v.   Boston  &  Lowell  R. 

prudence,    the    invitation    or    repre-  Co.,  14  Allen,  429.    See  Foes  v.  Chi- 

sentation  is  but  a  circumstance  to  be  cago,  etc.  R.  Co.,  33  Minn.  392  [sta- 

considered  by  the  jury  (Ibid.).    See  t.ion  agent  told  plaintiff  to  unload  at 

Union   Pac.   Ry.   v.   Rosewater,    157  a  certain  place  on  the  platform,  and 

Fed.  168,  84  C.  C.  A.  616  (1909).  his  horse  was  killed  while  there,  by 

*^  See  §  91,  ante,  an    incoming   train] ;    Pool   v.    Clii- 

"■  So  held,  where  a  conductor  op-  cago,  etc.  R.  Co.,  53  Wis.  657  [person 

dered  the  plaintiff  to  step  from  one  in  charge  of  hand  car  directed  one  to 

car  to  another  while  they  were  in  sit  on  behind  and  let  his  feet  hang 

motion    (Mclntyre  v.  N.  Y.  Central  down];  Hartwig  v.  Chicago,  etc  R. 

R.  Co.,  37  N.  Y.  287,  aff'g  43  Barb.  Co.,   49  Wis.   358   [plaintiff  told  to 

532),  and  where  he  ordered  the  i^ain-  get    on    car    at    particular    place]: 

tiff,  who  was  a  mere  trespasser,  to  Borst  v.  Lake  Shore,  etc  R.  Co.,  4 

get  off  while  the  car  was  in  motion  Hun,     346     [flagman     beckoned    to 

(Lovett  V.  Salem,  etc.  R.  Co.,  9  Al-  plaintiff  to  cross  track].    But  query, 

len,  557).  **St.  Louis,  etc.  R.  Co.  v.  Box,  52 

"•Thus  it  is  in  vain  to  plead  the  Ark.  368,   12  S.  W.  757.     Crossing 

advice  of  a  brakeman  or  even  a  con-  on   a   public   highway,    where   there 

ductor  to  creep  under  a  train  (Chi-  are  a  number  of  side  tracks,  is  not 

cago,  etc.  R.  Co.  v.  Sykes,  1  Bradw.  negligence  per  ae,  though  by  going  a 

520),  or  to  climb  over  bumbers  or  few  blocks  out  of  his  way  the  trav- 

otherwise  rashly  cross  over  a  train  eler  might  have  crossed  the  track  at 

(Lake  Shore,  etc.  R.  Co.  v.  Pinchin,  a  safer  place    (Clliicago,  etc.  R.  Co. 

112  Ind.  592,  13  N.  E.  677).    It  can-  v.    Clough,    134  HI.   586,   25   X.    E. 

not  be  correctly  charged  as  matter  664,  29  Id.   184;   Quinn  v.  (Thicago, 

of   law  that   one   about   to  cross   a  etc.  Ry.  Co.,  162  Ind.  492,  70  N.  E. 

railroad  track  was  free  from  negli-  526    (1904);  Louisville,  etc.  Ry.  Co. 

gence  because  the  flagman  beckoned  v.  Lucas,  98  S.  W.  306,  30  Ky.  L. 
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pressure  of  a  sudden  emergency  is  not  presumptively 
negligence.  It  is  a  question  of  fact  for  the  jury.^^'  The 
fact  that  the  injured  person  was  in  a  place  known  to  him 
to  be  dangerous,  for  reasons  wholly  unconnected  with  the 
railroad,  is  no  evidence  of  such  negligence  on  his  part 
as  would  tend  to  excuse  the  railroad  company.^^®  The 
negligence  of  a  company  or  a  person  in  whose  vehicle  the 
plaintiff  was  riding  is  not  imputed  to  him,  in  an  action 
brought  by  him  against  a  railroad  company,"^  unless  the 
driver  is  his  servant  or  agent,"^  or  they  are  engaged  in  a 
joint  enterprise,*"  or  the  plaintiff  is  under  the  driver^s 
control,*"  or  has  the  right  to  control  him,*"  or  the  driver  ^s 
negligence  is  obvious  and  known  to  him.*" 

§  474.  Fractious  horse.  —  Whether  the  fractiousness 
of  a  horse,  with  which  the  plaintiff  is  attempting  to  cross 
a  railroad,  if  it  contributes  to  his  injury,  is  to  be  imputed 

Rep.    35ft,    99    S.    W.    959    (1907);  action    for    injuries    received    by    a 

Soenofski  v.  Lake  Shore,  etc  Ry.  Co.,  street  car  passenger  in  a  collision 

134  Mich.  72,  96  N.  W.  1077  (1903) ;  with  a  railway  train,  negligence  of 

Tntemational,  etc.  Ry.  Co.  v.  Locke,  the  driver  of  the  street  car  cannot  be 

67  S.  W.   (Tex.  App.)    1082   (1902).  imputed  to  the  passenger  (Gulf,  etc. 

*•  See  §  89,  ante,  Wynn  v.  Central  R.  Co.  v.  Pendry,  87   Tex.  553,  29 

Park;  etc.  R.  Co.,  133  N.  Y.  575,  30  S.  W.   10Q8).     The  negligence  of  a 

N.  E.  721 ;   Fehnrich  v.  Mich.  Cen-  husband  who  is  driving  his  wife  over 

tral  R.  Co.,  87  Mich.  606,  49  N.  W.  a  railroad  crossing,  where  she  is  in- 

890.    Where  one  attempting  to  drive  jured,  cannot  be  imputed  to  the  wife 

across  a  railroad  crossing  was  struck  (Lake  Shore,  etc.  R.  Ck).  y.  Mcintosh, 

by    axk   engine    of   the   approach    of  140  Ind.  261,  38  N.  E.  476. 

which   no   warning  was   given,   and  •"  Omaha,  etc.  Ry.  Co.  v.  Talbot, 

which  he  could  not  see  until  he  was  48  Neb.  627,  67  N.  W.  599  (1896). 

on  the  track,  the  railroad  company  ""Roach  v.  Western,  etc,  Ry.  Co., 

is  not  relieved  from  liability  by  the  93  Ga.  785,  21  S.  E.  67   (1896). 

fact  that,   in  trying  to  escape,   he  ""Johnson  v.  Gulf,  etc.  Ry.  Co.,  2 

rashly  jumped  from  the  wagon,  by  Tex.  App.  139,  21  S.  W.  274  (1893). 

remaining  in  which  he  would  have  But  see  Griffith,  etc.  Ry.  Co.  v.  Balti* 

escaped     uninjured      (International,  more,  etc.  Ry.  Co.,  44  Fed.  574. 

etc.  R.  Co.  V.  Neff,  87  Tex.  303,  28  *»  Roach  v.  Western,  etc.  Ry.  Co., 

N.  W.  283).  supra. 

"•  Gray  v.  Scott,  66  Pa.  St.  345.  "•  Brickell  v.  New  York  Cent.  Ry. 

8.  p.,  Bennett  v.  New  Jersey  R.  Co.,  Co.,  120  N.  Y.  290,  24  N.  E.  449,  17 

36  N.  J.  Law,  225.  Am.  St.  Rep.  648  (1890). 

■"See  §§  65  and  66,  ante.    In  an 
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to  him  as  negligence,  may  be  an  open  question.  It  seems 
to  have  been  sometimes  held  that  it  should  be  so  im- 
puted.*^' In  other  cases  it  has  been  considered  that  it 
should  not  be,^^®  but  in  some  cases,  it  appearing  that  the 
horse  ran  against  the  train  in  such  a  manner  that  the  en- 
gineer could  not  avoid  the  accident,  it  was  held  that  the 
railroad  company  was  not  liable,  because  neither  party 
was  responsible  for  the  injury.^^*  If  the  f ractiousness  of 
the  horse  is  occasioned  by  fault  on  the  part  of  the  railroad 
highway  crossing,"®  or  the  failure  to  give  proper  signals. 


tlT 


Illinois  Central  R.  Co.  v.  Buck-  that  plaintiff,  who  was  riding  a  mule, 
ner,  28  111.  209;  Rigler  v.  Charlotte,  did  not  know  that  the  mule  was 
etc.  R.  Co.,  94  N.  C.  004.  It  is  a  afraid  of  cars;  but  that  the  whists 
question  for  the  jury  (Loucks  v.  ling  of  the  locomotive  frightened  the 
Chicago,  etc.  R.  Co.,  31  Minn.  526,  animal  so  that  it  became  unmanage- 
18  N.  W.  65.1).  able,  and  carried  hia  rider  upon  the 
*"  Bates  V.  N.  Y.  &  New  England  track,  warranted  a  finding  that 
R.  Co.,  60  Conn.  259,  22  Atl.  538  plaintiff  was  free  from  negligence 
[horse  becoming  frightened  rushed  (Prewitt  y.  Missouri,  etc.  R.  Co., 
in  front  of  train] ;  McNeal  v.  Pitts-  134  Mo.  615,  36  S.  W.  667). 
burgh,  etc.  R.  Co.,  131  Pa.  St  184,  "•Richmond,  etc.  R.  Co.  v.  Yeatr 
18  Atl.  1026  [young  and  excitable  rnane^  90  Va.  752,  19  S.  £.  787; 
horse] ;  Cleveland,  etc.  R.  Oo.  ▼.  Coughtry  v.  Williamette  St.  R.  Oo^ 
Wynant,  134  Ind.  681,  34  N.  E.  569;  21  Greg.  245,  27  Pac.  1031.  A  ver- 
Leavitt  v.  Terre  Haute,  etc.,  R.  diet  for  plaintiff  was  set  aside  be- 
Co.,  5  Ind.  App.  513,  31  N.  E.  860,  cause  the  proximate  cause  of  his  in- 
82  Id.  866.  The  fact  that  the  team  jury  was  his  inability  to  control  his 
driven  by  plaintiff  had  once  before  horse,  and  not  the  negligence  of  the 
run  away,  and  was  easily  frightened,  company.  It  was  held  that  the  ques- 
did  not  constitute  contributory  neg-  tion  of  contributory  negligence  did 
ligence  on  plaintiff's  part,  in  crossing  not  arise  (Cosgrove  v.  N.  Y.  Central 
a  track  on  which  an  engine  was  R.  Co.,  13  Hun,  329,  reaff^d,  Barringer 
standing,  unless  the  disposition  of  v.  N.  Y.  Central  R.  Co.,  18  Id.  398; 
the  team  was  such  that  a  person  of  but  reversed  on  appeal,  on  other 
ordinary  prudence  would  not  have  grounds  (87  N.  Y.  88).  8.  p..  Camp- 
attempted  to  drive  it  across  the  bell  ▼.  N.  Y.  Central  R.  Co.,  51  Hun, 
track  at  that  time  (Kalbus  v.  642,  4  N.  Y.  Supp.  265  [horse 
Abbot,  77  Wis.  621,  46  N.  W.  810).  frightened  by  signal  required  by 
8.  P.,  Munice  St.  Ry.  Co.  v.  May-  law], 

nard,  5  Ind.  App.  372,  32  N.  E.  343  "•Milwaukee,  etc.  R.  Co.  v.  Hun- 

[engineer     could     have     seen     and  ter,  11  Wis.  160;  see  Southworth  v. 

stopped  in  time  but  did  not] ;  Strauss  Old  Colony,  etc.  R.  Co.,   106  Mass, 

v.  Newburgh  R.  Co.,  39  N.  Y.  Supp.  342. 
998    [very  similar  case].     Evidence 
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leading  the  driver  to  suppose  that  no  train  is  coming,  so 
that  the  horse  is  frightened  by  proximity  to  the  train,"^ 
it  certainly  is  no  defence.  If  it  is  caused  by  antecedent 
carelessness  of  the  plaintiff,  he  is,  of  course,  responsible 
for  all  its  consequences.*"  It  is  clearly  negligent  to  drive 
an  unbroken  or  vicious  horse  along  a  road  running  side 
by  side  with  a  railroad.*** 

§  475.  Crossing  track  in  view  of  train.  —  It  is  gen- 
erally contributory  negligence  to  attempt  to  drive  a  team 
across  the  track  of  a  steam  railroad  in  full  view  of  an 
approaching  locomotive,*"  on  account  of  the  risk  of  be- 

"*  Cosgrove  v.  N.  Y.  Central  R.  Co.,  could  have  seen  the  train,  or  there- 

87  N.  Y.  88.    See  more  fully  §  426,  after  drove  at  a  reckless  speed  (Pep- 

ante.    But  injury  must  be  the  proxi-  per  v.  Southern  Pac.  R.  Co.,  105  Cal. 

mate  result  of  the  company's  negli-  389,  38  Pac.  974). 

gence  (Hinchman  v.  Pere  Marquette  ""Philadelphia,    etc.     R.     Co.    v. 

Ry.  Co.,  136  Mich.  341,  90  N.  W.  277,  Stinger,   78   Pa,   St.   219.     Plaintiflf 

65  L.  R.  A.  553    (1904);   Atchison,  having  taken  his  horse,  which  was 

etc.  Ry.  Co.  v.  Wilkie,  77  Kans.  791,  young,  and  unused  to  the  place  or 

90  Pac.  775,  11  L.  R.  A.  (N.  S.)  963  cars,  to  the  point  in  question,  for  the 

(1907) ;  Fay  v.  Minneapolis,  etc.  Ry.  purpose  of  testing  him,  to  see  how 

Co.,    131   Wis.  639,   111   N.  W.  683  he  would  act,  was  guilty  of  contribu- 

(1007).  tory  negligence    (Cornell  v.  Detroit 

'"The  leaving  of  a  span  of  horses  R.  Co.,  82  Mich.  495,  46  N.  W.  791). 

unhitched   in   close   proximity   to   a  '"Wilds  v.  Hudson  River  R.  Co., 

railroad,  at  the  time  when  the  train  29  N.  Y.  315,  24  Id.  430;  Warner  v. 

usually  passes,  is  negligence;  and  if  N.  Y.   Central  R.  Co.,  44  Id.  465; 

the     owner    afterwards,    when    the  Mehegan  v.   N.   Y.   Central   R.   Co., 

train  arrives,  and  when  the  horses  125  N.  Y.  768,  26  N.  E.  936;  State  v. 

have  moved  to  the  track,  attempts  Maine  Central  R.  Co.,  76  Me.  357; 

to  rescue  them  and  is  injured,  he  is  Moore  v.  Central  R.  Co.,  24  N.  J.  L. 

guilty  of  additional  negligence,  and  268;  Palys  v.  Erie  R.  Co.,  30  N.  J. 

cannot  recover  (Deville  v.  So.  Pacific  Eq.  604;  Oberdorfer  v.  Phila,,  etc.  R. 

R.  Ci>.,  60  Cal.  383 ) .    To  same  effect,  Co.,    149   Pa.    St.    6,    27    Atl.    304; 

Hargis  v.  St.  Louis,  etc.  R.  Co.,  76  Sigler  v.  Charlotte,  etc  R.  (jO.,  94 

Tex.  19,  12  S.  W.  953;  Gulf,  etc.  R.  N.  C.  604;   Zeigler  v.  Northeastern 

Co.   V.   Box,  81   Tex.  670,   17  S.  W.  R.  Co.,  5  S.  C.  221;  Illinois  Central 

375.     Deceased  did  not  attempt  to  R.  Co.  v.  Buckner,  28  111.  299;  Chi 

check  his  horses  till  coming  into  the  cago,  etc.  R.  Co.  v.  Jacobs,  63  Id 

right    of    way,    when,    they    being  178;  Illinois  Central  R.  Co.  v.  God 

frightened,   he  was   unable   to   stop  dard,  72  Id.  567 ;  Chicago,  etc.  R.  Co, 

them.     Held,  that  he  was  negligent,  v.  Hatch,  79  Id.  137;  Kelley  v.  Han 

a&  he,  when  400  feet  distant,  either  nibal,  etc.  R.  Co,,  75  Mo.  138;  Powell 
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coming  entangled  in  the  rails,  or  of  the  horses  shying  or 
balking,  even  where  there  is  apparently  time  to  cross. 

v.   Mo.    Pacific   R.    C6.,   76   I<L    80;  ( 1901 ) ;  Harris  v.  Southern  Ry.  Co., 

Indiana,  etc.  R.  Co.  v.  Greene,   106  129  6a.  388,  58  S.  £.  873    ( 1907 ) ; 

[nd.    279;    Belief ontaine    R.    Co.    v.  Missouri   Pac.   Ry.   Co.   v.   Trahern, 

Hunter,    33    Id.    335;     Rhoades    v.  77   Kans.   803,  91   Pac.  48    (1907); 

Chicago,  etc.  R.  Co.,  58  Mich.  263;  Louisville,  etc.  Ry.   Co.  v.   Molloy*s 

Hearne  v.  So.  Pacific  R.  Co.,  50  Oal.  Admx.,  122  Ky.  386,  28  Ky.  L.  Rep. 

482;    International,    etc.    R.    Co.    v.  1113,  91  S.  W.  685   (1906);  Day  v. 

Kuehn,   70  Tex.  682,  8  S.   W.  484.  Boston,  etc.  Ry.  Co.,  96  Me.  207,  52 

One  who  undertakes  to  cross  a  rail-  Atl.   771,   90  Am.   St.  Rep.   335>   97 

road  trade  in  front  of  an  approach-  Me.  628,  55  Atl.  420  (1903)  ;  Porter 

ing  locomotive,  where  there  is  noth-  t.   Missouri   Pac.   Ry.   Co.,    199   Mo. 

ing  to  obstruct  his  view,  is  guilty  of  82,  97  S.  W.  880   ( 1907 ) ;  Green  v. 

such  contributory  negligence  as  will  Missouri  Pac.  Ry.  Co.,  192  Mo.   131, 

prevent  a  recovery  for  his  consequent  90    S.    W.    806     (1906);    Fuchs    v. 

injuries  or  death   (Delaware,  etc.  R.  Lehigh,  etc.  Ry.  Co.,  61  Atl.   (N.  J. 

Co.  V.  Hefferan  [Ct.  Errors],  67  N.  J.  Law),  1  (1906) ;  Oanch  v.  Brooklyn 

Law,   149,  30  Atl.   678).     To  same  Heights  R.  Co.,   186  N.  Y.   310.  Vs 

effect,  Gangawer  v.  Philadelphia,  etc.  N.  E.  1078,  rev'g  107  App.  Div.  341, 

R.  Co.,  168  Pa.  St.  265,  32  Atl.  21  95    N.    Y.    Supp.    169    (1906);    Mc- 

[no    signal] ;     Tobias    v.    Michigan  Auliff  v.  New  York  Cent.   Ry.   Co., 

Cent.  R,  Co.,  103  Mich.  330,  61  N.  181  N.  Y.  637,  84  N.  Y.  Supp.  607 

W.  614   [bad  crossing  immaterial];  (1906);    Ellis   v.   Pennsylvania   Ry. 

Brunette  v.  Chicago,  etc  R.  Co.,  86  Co.,   216   Pa.   St.   416,   65   Atl.    803 

Wis.  197,  56  N.  W.  478;  Pepper  v.  (1907) ;  McGoran  v.  New  York,  etc 

Southern  Pac.  R.  Co.,  106  Cal.  389,  Ry.  Oo.,  25  R.  I.  384,  66  Atl.  929 

38    Pac.    974    [excessive    speed    im-  (1903);    Houston,    etc.    Ry.    Co.    v. 

material].    One  who  rode  in  a  vehicle  Kauffman,    101   S.  W.    (Tex.   App.) 

at  the  invitation  of  the  driver,  and  817    (1907);    St.   Louis  Ry.    Co.   v. 

assumed  the  duties  of  a  lookout  as  Matthews,  34  Tex.  App.  302,  79  S. 

they  attempted  to  cross  a  railroad  W.  71   (1904);  Gulf,  etc.  Ry.  Co.  ▼. 

track,  and  saw  the  headlight  of  an  Wilson,  69  S.  W.    (Tex.  App.)    589, 

engine,   but   did   not  mention   it   to  60  S.  W.  438  ( 1900) ;  Gulf,  etc  Ry. 

the    driver,    and    neither   asked   the  Co.   v.   Abendroth,   65   S.   W.    (Tex. 

driver  to  stop  nor  to  hurry  forward,  App.)      1122      (1900);      Guilmont's 

could    not    recover    for    injuries    re-  Admr.  v.  Central  Vermont  Ry.  Co., 

ceived    at    the    crossing    (Smith    v.  78    Vt.    185,    62    Atl.    64     (19a>): 

Maine  Cent.  R.  Co.,  87  Me.  339,  32  Smith  v.  Norfolk,  etc.  Ry.   107   Va. 

Atl.  967).     Wilson  v.  Southern  Pac  725,  60  S.  E.  56    (1908);   Woolf  v. 

Co.,  13  Utah,  352,  44  Pac  1040,  67  Washington,  etc  Ry.  Co.,  37  Wash. 

Am.  St.  Rep.  766    (1896);  Southern  491,  79  Pac  997    (1906);  Gipson  v. 

Ry.  Co.  V.  Carroll,  138  Fed.  638,  71  Southern    Ry.    Co.,     140    Fed.     410 

C.    C.    A.    88    (1905);    Lambert    v.  (1906);    St.   Louis,   etc   Ry.    Co.   v. 

Southern  Pac  Co.,  146  Cal.  231,  79  Chapman,  140  Fed.  129,  71  C.  C.  A. 

Pac.  873   (1905);  Green  v.  Southern  523   (1906). 
Cal.  Ry.  Co.,  138  Cal.  1,  70  Pac  926 
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So  it  is  to  attempt  to  cross  when  safety  gates  are  down, 
as  a  warning  that  trains  are  close  by."*  So  it  is  to  drive 
a  team  toward  a  crossing  at  such  reckless  speed  as  to  be 
unable  to  stop  or  turn  on  reaching  the  track ;  "•  though 
it  is  otherwise  if  the  team  suddenly  gets  beyond  the 
driver's  control  through  the  fault  of  the  company."^  So 
it  is  negligent  to  walk  or  run  across,  in  full  view  of  a  com- 
ing train,^"  unless  it  is  very  clear  that  there  is  ample 

"•  So    held,    as    matter    of    law  more,  etc.  R.  Co.,  73  Md.  374,  21  Atl. 

(Cleary  v.  Philadelphia,  etc.  R.  Co.,  62    [six    feet    distant];     Marks    v. 

140  Pa.  St.  19*,  21  Atl.  242).     8.  P.,  Petersburg  R,  Co.,  88  Va.  1,  13  S.  E. 

Debbins  v.   Old   Colony  R.  Co.,   154  299     [train     seven     feet     distant] ; 

Mass.  402,  28  N.  E.  274;  Marden  v.  Campbell   v.   Richmond,  etc.   R.   Co. 

Bostcm,  etc.  R.  Co.,   169  Mass.  393,  (Va.),   21    S.    E.   480;    Norwood   v. 

34   N.   E.  404   [child  familiar  with  Raleigh,  etc.  R.  Co.,  Ill  N.  C.  236, 

orossing] ;    Granger   v.    Boston,   etc.  16  S.  E.  4;   Craddock  v.  Louisville, 

R.  Co.,  146  Mass.  276,  15  N.  E.  619-;  etc.    R.    Co.    (Ky.),    16   S.    W.    126 

Sosnofski   v.    Lake    Shore,   etc.   Ry.  [unreasonable    speed];    Johnson    y. 

Co.,    134  Mich.   72,   96  N.   W.   10T7  Louisville,  etc.  R.  Co.,  01  Ky.  661, 

(190S) ;  Lake  Shore,  etc.  Ry.  Co.  v.  25  S.  W.  754  [no  signal];  Ohio,  etc. 

Ehlert,   63   Ohio   St.   320v  58   N.   E.  R.  Ca  v.  Hill,  117  Ind.  56,  18  N.  E. 

812  (1900) ;  Sheehan  v.  Philadelphia,  461;  Korrady  v.  Lake  Shore,  etc.  R. 

etc.  R.  Co.,  166  Pa.  St.  364,  31  AtL  Co.,   131   Ind.   261,  20  N.  E.    1069; 

120  (1895);  Weaver  v.  Southern  Pittsburgh,  etc.  R.  Co.  v.  Bennett,  9 
Ry.  Co.,  76  S.  C.  40,  56  S.  E.  657,  Ind.  App.  92,  35  N.  E.  1033   [train 

121  Am.  St  Rep.  934  (1907);  900  feet  distant] ;  SchHmgen  v.  Chi- 
Douglas  v.  Chicago,  etc  Ry.  Co.,  100  cago,  etc.  R.  Co.,  90  Wis.  186,  62 
Wis.  405s  76  N.  W.  356,  69  Am.  St.  N.  W.  1045.  For  one  to  go  on  a 
Rep.  930  (1898).  But  see  Galveston,  railroad  track  immediately  in  front 
et«.   Ry.  Co.  v.  Walker,   106  S.  W.  of  an  approaching  train  is  negligence, 

(Tex.  App.)  705  (1907).  no  matter  what  he  nmy  say  about 

•"Salter  v.  Utica,  etc.  R.  Co.,  76    having  stopped,  looked,  and  listened 
N.  Y.  273,  rev'g  13  Hun,  187.  (Sheehan    v.    Philadelphia,    etc.    R. 

«"Cosgrove  ▼.  N.  Y.  Central  R.  Co.,  166  Pa.  St.  354,  31  Atl.  120; 
Coi,  87  N.  Y.  88,  rev'g  13  Hun,  329.  Myers  v.  Bait,  etc.  R.  Co.,  150  Pa. 
«■  So  held,  as  matter  of  law,  in  the  St.  386,  24  Atl.  747).  It  is  not, 
following  cases:  Irey  v.  Pennsyl-  however,  necessarily  gross  negligence, 
vania  R.  Co.,  132  Pa,  St.  563,  10  as  a  matter  of  law,  to  attempt  to 
Atl.  341;  Grows  v.  Maine  Central  drive  over  crossing  in  front  of  a 
R.  Co.,  67  Me.  100;  Young  v.  Old  train  which  he  sees  approaching 
Colony  R.  Co.,  156  Mass.  178,  30  N.  (Manley  v.  Boston,  etc.  R.  Co.,  159 
E.  560;  Donnelly  v.  Brooklyn  R.  Co.,  Mass.  493,  34  N.  E.  951) ;  there  may 
100  X.  Y.  16,  15  N.  E.  733;  Schwier  be  palliating  circumstances  (Id.). 
▼.  N.  Y.  Central  R.  Co.,  16  Hun,  572  Ryan  v.  New  York  Cent.,  etc.  Ry. 
Ibqy  of  four  years] ;  State  v.  Balti-    Co.,  30  App.  Div.  153,  61  N.  Y.  Supp. 
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time  to  cross/**  after  allowing  for  the  possibility  of  a 
misstep."®     Standing  unnecessarily  upon  the  track  in 


894  (1896) ;  Burns  v.  St.  Louis,  etc.  551,  64  N.  E.   1039    (1902).     Must 

Ry.  Co.,  76  Ark.   10,  88  S.  W.  824  use    faculties    of    sight    or    hearing 

(1905);      Hutchinson     v.     Missouri  when  possible  ( Quinn  v.  CThicago,  etc 

Pac  Ry.  Co.,  195  Mo.  546,  93  S.  W.  Ry.  Co.,  162  Ind.  442,  70  X.  E.  526 

931   (1906);  Cincinnati,  etc.  Ry.  Co.  (1904);   Southern  Ry.  Co.  v.  Davis, 

V.  Harrod's  Admr.,  115  S.  W.  (Ky.)  34   Ind.    App.    377,    72    N.    E.    1053 

699   (1909);   Cleveland,  etc.  Ry.  Co.  (1905).     Need  not  keep  a  constant 

V.    Penketh,   27    Ind.    App.    210^    60  lookout  (Defrieze  v.  Illinois,  etc.  Ry. 

N.  E.  1095  (1901) ;  Gaynor  v.  Louis-  Co.,  94  N.  W.    (Iowa),  505   (1903). 

ville,  etc.  Ry.  Co.,  136  Ala.  244,  33  The  rule  that  one  must  stop,   look 

So.    806    ( 1903 ) ;    Birmingham,   etc.  and   listen  does  not  apply   in  Ken- 

Ry.  Co.  V.  Lintner,  141  Ala.  420,  38  tucky    (Louisville,    etc    Ry.    Co.    v. 

So.  363,  109  Am.  St.  Rep.  40  ( 1905) ;  Miller,     121     S.     W.     648     (1900). 

Little  Rock,  etc.  Ry.  Co.  v.  Blewitt,  Failure  to  look  and  listen  by  one  on 

65  Ark.  235,  45  S.  W.  548   (1898);  trade,  knowing  train  about  due,   is 

St.  Louis,  etc.  Ry.  Ca  v.  Crabtree,  negligence  per  se    ( dlhesapeake,  etc 

69  Ark.   134,  62  S.  W.  64    (1901);  Ry.  Co.  v.  Donahue,  68  Atl.    (Md.) 

Barnhill  v.   Texas,  etc   R.  Co.,   109  507  (1908).    Stopping  on  trade  with 

La.  43,  33  So.  63   (1902);  Arine  v.  train  in   full   view    (Legge   v.  New 

Minneapolis,  etc.  Ry.  Co.,  76  Minn.  York,  etc  Ry.  Co.,  83  N.  E.  (Mass.) 

201,  78  N.  W.  1108    (1890);  Olson  367    (1908).     Failure   to   look    and 

v.  Northern  Pac.  Ry.  Co.,  84  Minn,  listen,  in  the  absence  of  other  care, 

258,  87  N.  W.  843  (1901) ;  Brown  v.  may   be   contributory   negligence    in 

Chicago,  etc  Ry.  Co.,  109  Wis.  384,  law   (Texas,  etc  Ry.  Co.  t.  Shivers, 

85  N.  W.  271  (1901);  Steber  v.  Chi-  106  S.  W.   (Tex.  App.)   894  (190(7). 

cago,  etc.  Ry.  Co.,  115  Wis.  200i,  91  May  be   contributory  negligence   as 

N.  W.  654  (1902);  Garrison  v.  Rail-  matter  of  law    (St.  Louis,  etc   Ry. 

way  Co.,  92  Ark.  467,  123  S.  W.  657  Co.    v.    Ruff,    48    So.     (Miss.)     184 

(1910);    McGee  v.   Wabash  R.   Co.,  (190O).    In  the  absence  of  extenuat- 

214  Mo.  530,  114  S.  W.  33  (1909).  ing  circumstances,  failure  to  look  and 

™  In    the    absence    of    statute    or  listen  is  negligence,  whether  in  cross- 

ordinance    limiting    speed    in    town  ing    the    track    or    walking    along 

limits,  failure  to  look  and  listen  is  (CHiicago,  etc.  Ry.  Co.  v.  Smith,  127 

contributory    negligence     (Green    v.  S.   W.    (Ark.)    715    (1910).     Must 

Los  Angeles,  etc  Ry.  Co.,  143  Cal.  use    his    senses     (Laughlin    v.     St. 

31,  76  Pac.  719,  101  Am.  St.  Rep.  68  Louis,  etc  Ry.  Co.,  129  S.  W.   (Ma 

(1903).      One    exercising    otherwise  App.)    10O6    (1910);    Southern   Ry. 

reasonable  care  is  not  guilty  of  con-  Co.  v.  Bailey,  110  Va.  833,  67  S.  E. 

tributory    negligence    as    matter   of  365,  27  L.  R.  A.  (N.  S.)  379  (1910). 

law    (Metcalf  v.   Central,  etc   Ry.,  "••When   one   undertakes   to   pass 

78   Conn.   614,   64   Atl.   633    (1906).  in    front    of    a    moving    train    and 

Omission  to  look  and  listen  because  stumbles   (St.  Louis,  etc  Ry.  Co.  t. 

absorbed    in    thought    is    no    excuse  Farrell,  84  Ark.  270,  106  S.  W.  263 

(Weeks  v.  Chicago,  etc  Ry.,  198  111.  (1907). 
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front  of  a  train  liable  to  move  at  any  moment,^^^  or  even 
outside  the  track,  within  two  or  three  feet  of  a  rapid  train, 
is  also  negligence."^  It  is  not  enough  that  the  chances  are 
equally  balanced ;  nice  calculations  are  not  allowed.  The 
decided  weight  of  probability  should  be  against  the 
chance  of  a  collision."*  But  if  one,  without  negligence, 
has  driven  so  close  to  the  track  that  he  cannot  well  stop, 
it  is  not  necessarily  negligence  on  his  part  to  drive  on, 
even  in  view  of  a  train."*  It  is  otherwise,  however,  where 
the  traveler's  danger  is  the  direct  result  of  his  own  pre- 
vious negligence.^*'  When  a  train  is  running  within  city 
limits  and  is  restricted  by  ordinance  to  slow  speed,  a 
traveler  is  justified  in  crossing  in  view  of  the  train,  if  it 
would  be  entirely  safe  to  do  so  were  the  lawful  speed  not 
exceeded."*  These  stringent  rules  have  no  application  to 
railroads  operated  along  and  not  merely  across  a  public 
highway,  whether  by  horses,  cables  or  electric  power,  and 
which  are  not  required  to  purchase  or  condemn  the  land.^*^ 
The  rule  in  such  cases  will  be  stated  elsewhere."*  And  no 
presumption  of  negligence  arises  from  an  attempt  to 
cross  in  front  of  a  stationary  train  or  engine."* 

"*Ea8t  Teiuiessee,  etc.   R,   Oo.  v.  «"  Potter  v.  Flint,  etc  R.  Co.,  62 

Kofrnegay,  92  Ala.  228,  9  So.  557.  Mich.  22,  28  N.  W.  714;    Olson  v. 

"■Esrey  v.  Southern  Pac  R.  Co.,  Chicago,  etc.  R.  Co.,  81  Wis.  41,  60 

88  Cal.  390,  26  Pac.  211.  N.  W.  412. 

"■  The  rule  laid  down  in  Belton  v.  "•  Schmidt  v.   Burlington,  etc  R. 

Baxter,  54  N.  Y.  245,  that  it  "  is  neg-  Co.,  75  Iowa,  606,  39  N.  W.  916. 

ligence  per  se  for  a  foot  traveler  to  ""Newark   R.    Co.   v.    Block    (Ct. 

attempt  to  cross  a  public  thorough-  Errors),  56  N.  J.  Law,  606,  27  Atl. 

fare  ahead  of  vehicles  of  any  kind  1067;    Connolly   v.   Trenton   R.    Co. 

upon  nice  calculations  of  the  chances  (Ct.  Errors )»  56  N.  J.  Law,  600,  29 

of  injury,"  has  been  applied  to  rail-  Atl.  438;    Omslaer  v.  Traction   Co., 

road  trains  (Wendell  v.  N.  Y.  Cen-  168   Pa,   St.   519,   32   Atl.   50;    and 

tral  R.  Co.,  91  N.  Y.  420).    See  also  §  485c,  post. 

CoHoelly  V.  N.  Y.  Central  R.  Co.,  88  "•  See  §  486c,  post. 

X.    Y.    346;    Texas^   etc    R.    Coi   v.  «•  Plaintiflf's     intestate,     seeing    a 

Cody,  67  Fed.  71,  14  C.  C.  A.  310.  switch  engine  without  a  light,  stand- 

"•  Robbins  v.  Fitohburg  R.  Co.,  161  ing  where  he  had  observed  it  nearly 

Mass.    145,    36    N.    E.    752;    Grand  an   hour   before,    stepped    upon   the 

Rapids,  etc.   R.   Co.   v.   Cox,   8   Ind.  track,   and,   his   attention  being   di- 

App.  29,  36  N.  £.  183.  rected    towards    a    passenger    train. 
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§  476.  Duty  to  look  and  listen.  —  It  is  a  rule  of  almost 
invariable  application  that  a  traveler  who  knows  or  is 
bound  to  know  that  he  is  about  to  cross  the  track  of  a 
railroad,"®  upon  which  trains  may  lawfully  run  at  greater 
speed  than  ordinary  vehicles  upon  highways,"*  must  both 
look  "^  and  listen  *"  for  approaching  trains  before  even  at- 

was  run  over  by  the  switch  engine,  railroad,  being  unfamiliar  with  the 

which  suddenly  started  without  any  place] ;  Elkins  v.  Boston,  etc.  R.  Co., 

signal.     Held,    that    a    verdict    for  116  Mass.  190;  Wilson  v.  N.  Y.,  New 

plaintiff    should    not    be     disturbed  Haven,  etc.  R.  Co.,  18  R.  I.  598,  29 

(Ohio,  etc.  R.  Co.  v.  Hill,  7  Ind.  App.  Atl.  300). 

256,  34  N.  E.  646).     So  also  where  **^This  is  an  essential  condition  of 

a  train  has  no  engine  and  does  not  the  strict  rules  here  laid  down  (see 

seem   to  be  moving,   although   it   is  §  485c,  post;  and  §  476,  note  276). 

(Chicago,  etc.  R.  Co.  v.  Gomes,  46  The  extent  to  which  these  rules  apply. 

111.   App.  255 ) .     ComparCf  however,  where  street  railroads  or  slow  motors 

Barkley  v.  Missouri  Pac  R.  Co.,  96  are  concerned,   will   be   stated   here- 

Mo.  367,  9  S.  W.  793.  after  (§  485c,  post). 

■"  This    is    an    essential    condition  •"  The  neglect  to  look  out  for  trains 

(Winchell    v.    Abbot,    77    Wis.    371,  on  approaching  a  crossing  is  prima 

46  N.  W.  665  [plaintiff  not  aware  of  facie    negligence,     and     "  this     pre- 


***  Travelers  must  look  aaid  listen  neous,  because  in  the  alternative 
(Salter  v.  Utica,  etc.  R.  Co.,  75  N.  (Chicago,  etc.  R.  Co.  v.  Gertsen, 
Y.  273;  Thompson  v.  Buffalo,  etc.  15  111.  App.  614).  In  the  following 
R.  Co.,  145  Id.  196,  39  N.  E.  709  cases,  the  plaintiff  neither  looked 
[street  railroad];  Merkle  v.  N.  Y.,  nor  listened.  Held,  negligence  as 
Lake  Erie,  etc.  R.  Co.  [Ct.  Errors],  matter  of  law:  Nash  v.  N.  Y.  Central 
49  N.  J.  Law,  473,  9  Atl.  680;  Berry  R.  Co.,  125  N.  Y.  715,  26  X.  E.  266; 
V.  Pennsylvania  R.  Co.,  48  N.  J.  Law,  Philadelphia,  etc.  R.  Co.  v.  Peebles, 
141,  4  Atl.  303;  Union  R.  Co.  v.  67  Fed.  591,  14  C.  C.  A.  555;  Louis- 
State,  72  Md.  153,  19  Atl.  449;  North  ville,  etc.  R.  Co.  v.  Stommel,  126  Ind. 
Penn.  R.  Co.  v.  Heileman,  49  Pa.  St.  35,  25  N.  E.  863;  Schilling  v.  Chi- 
60;  Mynning  v.  Detroit,  etc.  R.  Co.,  eago,  etc.  R.  Co.,  71  Wis.  255,  37 
64  Mich.  93,  31  N.  W.  147;  Denver,  N.  W.  414;  Johnson  v.  Chicago,  etc 
«tc.,  R.  Co.  V.  Ryan,  17  Colo.  98,  26  R.  Co.,  91  Iowa,  248,  59  N.  W.  06; 
Pac.  79;  Wichita,  etc.  R.  Co.  v.  Carney  v.  Chicago,  etc.  R.  Co.,  46 
Davis,  37  Kans.  743,  16  Pac.  78;  Minn.  220,  48  N.  W.  912;  Yancey  v. 
Herlisch  v.  Louisville,  etc.  R.  Co.,  44  Wabash,  etc.  R.  Co.,  93  Mo.  433,  6 
La.  Ann.  280,  10  So.  628;  Glascock  V.  S.  W.  27^:  Union  Pac.  R.  Co.  v. 
Central  Pac.  R.  Co.,  73  Cal.  137,  14  Adams,  33  Kans.  427,  6  Pac.  629; 
Pac.  518).  An  instruction  to  the  jury  Clark  v.  Missouri  Pac.  R.  Co.,  35 
that  it  was  the  duty  of  plaintiff  to  Kans.  350,  11  Pac.  134;  Durbin  v. 
exercise  care  in  crossing  the  track,  Oregon,  etc.  R.  Co.,  17  Ore,  5,  17 
either  in  looking  in  both  directions,  Pac.  5. 
or  to  listen,  etc.,  was  held  to  be  erro- 
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tempting  to  cross  the  track.  The  only  invariable  rule,  how- 
ever, is  that  one  approaching  a  railway  crossing  must  exer- 
cise such  care  as  an  ordinarily  prudent  person  would  under 
the  circumstances ;  and  to  this  end  it  is  held  he  must  look 
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sumption  of  negligence  can  only  be  v.  Flint,  etc.  R.  Co.,  102  Mich.  307, 

rebutted   by   facts   or   circumstances  60     N.     W.     838     [foot-passenger] ; 

which  show  that  it  was  not  reason-  Buelow  y.   Chicago,  etc.   R.   Co.,   92 

ably    practicable    to   make   or   keep  Iowa,  240,  60  N.   W.   617    [railroad 

such  lookout,  or  which  would  ordi-  yard] ;   Pannell  v.  Nashvill,  etc.  R, 

narily    induce    persons    of    common  Co.,  97  Ala.  298,  12  So.  236  [crossing 

prudence  to  omit  that  precaution "  between  freight  cars,  during  coupling, 

( Belief ontaine  R.  Co.  v.  Snyder,  24  without  looking] ;  Magner  v.  Trues- 

Ohio  St.  670).     Without  proper  ex-  dale,  53  Minn.  436,  55  N.  W.  607; 

p] ana t ion   and  excuse,   such   neglect  Galveston,  etc.  R.  Co.  v.  Kutac,  72 

is  not  merely  evidence  of  negligence,  Tex.   643,   11    S.   W,   127).     To  the 

but  negligence  per  ae    (Schofield   v.  same  effect,  see  many  cases  cited  un- 

Chicago,  etc.  R.  Co.,  114  U.  S.  615;  der  §  90,  ante;  also  Hinckley  v.  Cape 

Chicago,  etc  R.  Co.  v.  Houston,  95  Cod  R.  Co.,  120  Mass.  257;   Maher 

Id.  697 ;  Tolman  v.  Syracuse,  etc.  R.  v.  Atlantic,  etc.  R.  Co.,  64  Mo.  267 ; 

Co.,  9S  N.  Y.  198;  Steves  y.  Oswego,  Chicago,  etc.  R.  Co.  v.  Bell,  70  III. 

etc,  R.  Co.,  18  Id.  422;   Rodrian  v.  102;  Rockford,  etc.  R.  Co.  v.  Byam, 

N.  Y.,  New  Haven,  etc.  R.  Co.,  125  80  Id.  528 ;  Benton  v.  Central  R.  Co., 

N.  Y.  526,  26  N.  E.  741   [ears  muf-  42  Iowa,  192;  Scbaefert  v.  Chicago, 

fled:  did  not  look  either  way] ;  State  etc.  R.  Co.,  62  Id.  624;  Pennsylvania 

T.  Maine  Central  R.  Co.,  77  Me.  673;  Co.    v.    Rathgeb,    32    Ohio    St.    66; 

Sprow   V.   Boston,   etc.   R.    Co.,    163  Blaker  v.  N.  J.  Midland  R.  Co.,  30 

Mass.  330,  39  N.  E.  1024;   Allyn  v.  N.  J.  Eq.  240;  Pennsylvania  R.  Co. 

Boston,  etc.   R.   Co.,   106   Mass.   77;  v.  Righter,  42  N.  J.  Law,  180  Haas 

Butterfield  v.  Western  R.  Co.,  10  Al-  v.  Chicago,  etc.  R.  Co.,  41  Wis.  44; 

len,  532 ;  North  Penn.  R.  Co.  v.  Heile-  Harris  v.   Minneapolis,  etc.   R.   Co., 

man,  49  Pa.  St.  60;  Chicago,  etc.  R.  37  Minn.  47,  33  N.  W.   12;   Brown 

Co.  V.  Gretzner,  46  111.  75;   Toledo,  v.  Milwaukee,  etc.  R.  Co.,  22  Minn. 

<tc.  R.  Co.  V.  Goddard,  25  Ind.  185;  165;  Stuibley  v.  Northwestern  R.  Co., 

Matta   V.    Chicago,   etc.    R.    Co.,   69  L.    R.,    1    Exch.    13,    19,    4    Hurlat 

Mich.    109,   37   N.   W.   54    [deceased  &  R.  83. 
seated  backwards  in  wagon] ;   Dawe 


•"Green  v.  Los  Angeles  Term.  Ry.  1040    (1900)  ;    Sights   v.   Louisville, 

Co.,   143  Cal.   31,   76  Pac.   719,    101  etc.  Ry.  Co.,  117  Ky.  436,  78  S.  W. 

Am.  St.  Rep.  68;  fl.  c,  69  Pac.  694  172,  25  Ky.  L.  Rep.   1548    (1904); 

(1902)  ;  Martin  v.  Little  Rock,  etc.  Bannister  v.  Lake  Shore,  etc.  Ry.  Co., 

Ry.  Co.,  62  Ark.  156,  34  S.  W.  545  113  Mich.  530,  71  N.  W.  861  (1897)  ; 

(1896);  Knopf  v.  Philadelphia,  etc.  Olson  v.  Northern  Pac.  Ry.  Co.,  84 

Ry.    Co.,   2    Pennw.    (Del.)    392,    46  Minn.   258,   87   N.   W.   843    (1901); 

Atl.   747    (1899);   Chicago,  etc.  Ry.  Morris,   etc.   Ry.   Co.  v.   Haslan.  33 

Co.  T.  Thomas,  156  Ind.  634,  58  N.  E.  N.  J,  Law,   147;   Day  v.   Flushing, 
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or  listen,^**  or  look  and  listen  **•  for  approaching  trains 
before  going  thereon,  unless  the  circumstances  excuse 
him   from   such   duty.     Such  failure  is   not,   however, 

etc.  Ry.  Co.,  98  N.  Y.  App.  Div.  349,  ligence  a  matter  of  defence  (Wabash 

90  X.  Y.  Supp.  264;   Severy  v.  Chi-  R.  Co.  v.  Keister,   163  Ind.  609,  67 

cago,  etc.  Ry.  Co.,  6  Okla.   153,  60  X.  E.  521   (1903)  ;  Southern  Ry.  Co. 

Pac.  162    (1897)  ;  Pennsylvania  Ry.  v.  Davis,  34  Ind.  App.  377,  72  N.  E. 

Co.    V.    Goodman,    62    Pa.    St.    329;  1053    (1904);    Moore   v.    Townsend, 

Ayres'    Admr.   v.   Norfolk,   etc.    Ry.  39  Kans.  115,   17  Pac.  804   (1888); 

Co.,   27    S.   E.    (Va.)    582    (1897);  Wilson  v.  Chesapeake,  etc  Ry.  Co., 

Hansen  v.  Chicago,  etc.  Ry.  Co.,  83  27  Ky.  L.  Rep.  778,  86  S.  W.  690 

Wis.    631,   53    N.    W.    909    (1892);  (1905);   Blumenthal  v.  Boston,  etc 

Chicago,  etc  Ry.  Co.  v.  Houston,  96  Ry.    Co.,    97   Me.   255,   54   Atl.    747 

U.  S.  697,  24  L.  Ed.  642;  Wilming-  (i903)  ;  Day  v.  Boston,  etc  Ry.  Co., 

ton  City  Ry.  Co.  v.  Truman,  72  Atl.  96  Me.  207,  52  Atl.  771,  90  Am.  St 

983   (1909);  Slattery  v.  New  York,  Rep.  335   (1902);  Western,  etc  Ry. 

etc.  Ry.  Co.,  203  Mass.  453,  89  N.  E.  Co.  v.  Kehoe,  83  Md.   434,  35  AtL 

622    (1909);    Illinois   Cent  Ry.    Co.  90    (1896);   Tucker  v.  Chicago,  etc 

V.    Srumrall,    51    So.     (Miss.)     545  Ry.    Co.,   63   Minn.   248,   65   N.   W. 

(1909);    Crabtree  v.   Missouri   Pac.  447    (1896);  Hook  v.  Missouri,  etc 

Ry.  Co.,  86  Neb.  33,  124  N.  W.  932  Ry.  Co.,  162  Mo.  569,  63  S.  W.  360 

(1910)  ;  Chesapeake,  etc  Ry.  Co.  v.  (1901)  ;  Omaha,  etc.  Ry.  Co.  v.  Tal- 

Hall,    109   Va.   296,   63   S.   E.    1007  hot,    48    Neb.    627,    67    N.    W.    599 

(1909);    Leak  v.   Georgia  Pac   Ry.  (1896);  Davis  v.  Concord,  etc  Ry. 

Co.,  90  Ala.  161,  8  So.  246   (1895).  Co.,    68    N.    H.    247,    44    Ati.    388 

•"Chicago,  etc.  Ry.  Co.  v.  Hatch,  (1899);     Pennsylvania    R-     Ck>.    v. 

79  111.   137;   Coleman  v.  New  York  Pfuelb,  60  N.  J.  Law,  278,  37  Atl. 

Cent.,  etc  Ry.  Co.,  supra.    See  Wei-  1100,   61    N.   J.   Law,  287,   41    AtL 

ler  V.  Chicago,  etc  Ry.  Co.,  120  Mo.  1116    (1898) ;  Tucker  v.  New  York 

623,  23  S.  W.   1061,  25  S.  W.  632  Cent.   Ry.    Co.,    124   N.   Y.   308,   26 

(1894);    Crabtree  v.   Missouri   Pat.  N.    E.    916,    21    Am.   St.    Rep.    670 

Ry.  Co.,  supra,  (1898)  ;  Noakes  v.  New  York  Cent. 

■«  Tiffin  V.  St.  Louis,  etc  Ry.  Co.,  Ry.  Co.,  121   N.  Y.  App.  Div.  716, 

78  Ark.  55,  93  S.  W.  564    (1906)  ;  106  N.  Y.  Supp.  622;  Cooper  v.  North 

Little  Rock,  etc.  Ry.  Co.  v.  Blewitt,  Carolina  Ry.  Co.,  140  N.  C.  209,  52 

65  Ark.  235,  45  S.  W.  648   (1898);  S.  E.  932,  3  L.  R.  A.    (N.  S.)    391 

Bel  ton  V.  Southern  Pac  Ry.  Co.,  148  (1906)  ;  Pennsylvania  R.  Co.  v.  Rath- 

Cal.  443,  83  Pac  440   (1906)  ;   Chi-  geb,  32  Ohio  St  66).     The  duty  to 

cago,  etc.  Ry.  Co.  v.  Weeks,  198  111.  look  and  listen  is  unqualified  where 

551,  04  N.  E.  1039,  aff'g  99  III.  App.  crossing   is   unobstructed   and  there 

518    (1902)  ;  Quinn  v.  Chicsigo,  etc.  is  nothing  to  divert  attention  (Lake 

Ry.  Co.,  162  Ind.  442,  70  N.  E.  526  Shore,  etc.  Ry.  Co.  v.  Reynolds,  23 

(1904)  ;  Malottv.  Hawkins,  159  Ind.  Ohio   Cir.    Ct.    199;    Guhf  v.   Whit- 

127,  63  N.  E.  308  (1902)  ;  Baltimore,  comb,   109   Wis.  69,  85  N.   W.    142, 

etc  Ry.  Co.  v.  Young,  153  Ind.  163,  83     Am.     St     Rep.     889      (1901); 

54  N.  E.  791  ( 1899) .  Rule  not  changed  Weatherly  v.  Nashville,  etc  Ry.  Co., 

by  statute  making  contributory  neg-  51    So.    (Ala.)    959    (1910)  ;    Little 
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generally  held  to  be  negligence  in  law.^*^  It  only  becomes 
a  matter  of  law  where  there  are  no  excusing  circum- 
stances,^** as  where  the  injury  would  nevertheless  have 
been  infficted,  or  he  is  mislead  by  appearances  or  con- 
ditions that  would  have  deceived  a  person  of  ordinary 
prudence,^**  It  has  been  held  he  must  look  and  listen 
every  time  that  he  crosses  the  track,  even  if  he  goes  to 

Rock,  etc.  Ry.  Co.  v.  Russell,  88  Ark.  See  Louisville,  etc.  Ry.  Co.  v.  Mil- 

172,  113  S.  W.  1021  (1908)  ;  Louisi-  ler,     134     Ky.     716,     121     S.     W. 

ana,  etc.  Ry.  Co.  v.  Ratcliffe,  88  Ark.  648  (1909).    Blackburn  v.  Southern 

624,    116    S.    W.    396    (1909);    St.  Ry.   Co.,  34   Ore.  215,  55   Pac.  225 

Louis,   etc.   Ry.    Co.   v.    Garner,   90  (1899). 

Ark.    19,    117    S.    W.    763    (1909);  ""Metcalf  v.   Cent.   Vermont  Ry. 

Garrison  v.  St.  Louis,  etc.  Ry.  Co.,  Co.,    78    Conn.    614,    €3    Atl.    633 

92  Ark.  437,  123  S.  W.  657  (1910) ;  (1905)  ;  Bryson  v.  Southern  Ry.  Co., 

Buchanan  v.  Philadelphia  Ry.   Co.,  3    Ga.    App.    407,    59    S.    E.    1124 

76  Atl.  (Del.)  870  (1910);  Wheeler  (1907);    Toledo,    etc.    Ry.    Co.    v. 

V.  Oregon  R,,  etc  Co.,  16  Iowa,  376,  Cline,    135    III.    41,    26    N.    E.    846 

102    Pac.    347     (1909);    Henry    v.  (1890);   Wilson  v.  Chesapeake,  etc. 

Cleveland,  etc.  Ry.  Co.,  236  111.  319,  Ry.  Co.,  27  Ky.  L.  Rep.  778,  86  S.  W. 

86  N.  E.  231   (1908)  ;  Rowe  v.  Chi-  690    (1905)  ;    Stone  v.   Boston,   etc. 

cago,  etc.  Ry.  Co.,  122  N.  W.  ( Iowa)  Ry.  Co.,  72  X.  H.  206,  55  Atl.  369 

929    (1909)  ;    Chesapeake,    etc.    Ry.  (1903)  ;  Wheeler  v.  Oregon,  etc.  Ry. 

Co.  V.   Hawkins,   124  N.  W.    (Ky.)  Co.,    16    Idaho,    376,    102    Pac.    347 

836   (1910);  Tatum  v.  Rock  Island,  (1909);    Chesapeake,    etc.    Ry.    Co. 

etc.  Ry.  Co.,  124  La.  924,  60  So.  796  v.   Hawkins,   124  S.   W.    (Ky.)    836 

(1909)  ;  Schaub  v.  Kansas  City,  etc.  (1910).     See   Chicago,   etc.   Ry.  Co. 

Ry.  Co.,  133  Mo.  App.  444,  113  S.  W.  v.  Hamilton,  92  Ark.  400^  123  S.  W. 

1163   (1908);  Connor  v.  Wabash  R.  379  (1910). 

Co.,    129    S.    W.     (Mo.    App.)     777  **•  Chicago,   etc.   Ry.   Co.  v.   Gert- 

(1910);     Wallenburg    v.     Missouri  sen,   15  HI.  App.  614;  Bannister  v. 

Pac.  Ry.  Co.,  86  Neb.  642,  126  N.  W.  Lake  Shore,  etc.  Ry.  Co.,  113  Mich. 

289    (1910);  Trull  v.  Seaboard  Air  530,   71   N.  W.  861    (1897);   Little 

Line  Ry.  Co.,  151  N.  C.  545,  66  S.  E.  Rock,    etc.    Ry.    Co.   v.    Blewitt,    65 

586    (1909);   Hope  v.  Great  North-  Ark.    275,    45    S.    W.    548    (1898); 

em  Ry.  Co.,  122  N.  W.    (N.  Dak.)  Queen  Anne's  Ry.  v.  Reed,   59  Atl. 

997  (1909)  ;  Clark  v.  St.  Louis,  etc.  (DeL)  860  (1905)  ;.Malott  v.  Hawk- 

Ry.  Co.,  109  Pac.  361    (1910);  Nor-  ins,    159    Ind.    127,    63    N.    E.    308 

folk,  etc.  Ry.  Co.  v.  Crowe,  110  Va.  (1902). 

798,    67    S.   E.   618    (1910);    Aver-  «•  Illinois  Cent.  Ry.  Co.  v.  Finf rock, 

buch  V.  Great  Northern  Ry.  Co.,  55  103  111.  App.  232;  Chicago,  etc.  Ry. 

Wash.  633,   104  Pac.   1103    (1910)  ;  Co.  v.  Fennimore,  199  111.  9,  64  N.  E. 

St.  Louis,  etc.  Ry.  Co.  v.  Cundieff,  985,  aff'g  99  111.  App.  174    (1902); 

171  Fed.  319,  96  C.  C.  A.  211  (1910)  ;  Noakes  v.  New  York  Cent.  Ry.  Co., 

Illinois  Cent.  Ry.  Co.  v.  O'Neill,  177  121  N.  Y.  App.  Div.  716,  106  N.  Y. 

Fed.  328,  100  C.  C.  A.  658    (1910).  Supp.  522. 
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and  f ro,^*^^  to  make  sure  that  the  crossing  is  clear  and  safe 
before  using  it,  that  he  ought  not  to  take  any  chances,"^ 
that  a  traveler  must  look  in  every  direction  from  which 
engines  could  possibly  come ;  ^"  that  if  he  is  riding  or 
driving,  he  must  begin  to  look  and  listen  at  such  distance 
from  the  track  as  will  enable  him  to  control  his  team,  if 
he  has  one ;  must  so  moderate  its  speed  as  to  keep  it  under 
control,^**  and  must  continue  to  look  and  listen  until  he 

"* Scott  V.  Pennsylvania  R.  Co.,  to  look  in  the  right  direction).  It 
130  N.  Y.  679,  29  N.  E.  289;  Nolan  is  contributory  n^ligence  per  ae  for 
V.  Milwaukee,  etc.  R.  Co.,  91  Wis.  a  stranger  who  is  in  the  switching- 
Id,  64  N.  W.  319.  yard  of  a  railroad,  where  cars  and 

""See  Wendell  v.  New  York  Cent,  engines    are    constantly    passing    in 

R.  Co.,  91  N.  Y.  420.  both    directions,    to   walk    along   a 

"Weber  v.  N.  Y.  Central  R-  Co.,  track    without   looking    behind   him 

58  N.  Y.  451 ;  Allerton  v.  Boston  &  for  cars  approaching  from  his  rear 

M.  R.  Co.,  146  Mass.  241,  15  N.  E.  (Kansas  City,  etc.  R.  Co.  v.  Cook, 

621;  Ormsbee  v.  Boston  &  P.  R.  Co.,  66  Fed.  115,  13  C.  C.  A.  364)  ;  St 

14  R.  I.  102;  Pennsylvania  R.  Co.  v.  Louis,   etc.   Ry.   Co.   v.    Dillard,  78 

Leary,  56  N.  J.  Law,  705,  29  Atl.  Ark.    520,    94    S.    W.    617    (1906); 

678;    Pennsylvania    Co.    v.    Meyers,  Cleveland,  etc,  Ry.  Co.  v.  Wuest,  41 

136  Ind.  242,  36  N.  E.  32;  Thornton  Ind.  App.  210,  83  N.  £.  620  (1908) ; 

v.   (Cleveland,  etc.  R.   Co.,    131    Ind.  Day  v.  Boston,  etc.  Ry.  Co.,  96  Me. 

492,   31   N.   E.   85;    Crostick  v.   De-  207,  52  Atl.  771,  90  Am.   St  Rep. 

troit,  etc.  R.  Co.,  90  Mich.  594,  51  335  (1902);  Porter  v.  Missouri  Pac. 

N.  W.  667 ;  Guta  v.  Lake  Shore,  etc.  Ry.  Co.,  199  Me.  82,  97  S.  W.  880 

R.  Co.,  81  Mich.  291,  45  N.  W.  21;  (1907)  ;    Chicago,    etc    Ry.    Co.   v. 

Duvall  V.  Mich.  Central  R.  Co.,  105  Yost,   61    Neb.   530,   85   N.   W.   561 

Mich.  386,  63  B.  W.  487    (standing  (1901);  Gehring  v.  Atlantic,  etc.  Ry. 

on  one  of  a  dozen  tracks)  ;  Nelson  v.  Co.,  68  Atl.  (N.J.)  61  (1907) ;  Kunz 

Duluth,   etc.    R.    Co.,    88   Wis.    392,  v.  Oregon  Ry.,  etc.  Co.,  93  Pac.  ( Ore. ) 

60  N.  W.  703;   Yeager  v.  Atchison,  141,   94   Pac.   604    (1908);    Harvey 

etc.  R.  Co.,  94  Iowa,  46,  62  N.  W.  v.  Erie  Ry.  Co.,  210  Pa.  St  95,  69 

672;  Vogg  V.  Missouri  Pac.  R.  Co.,  Ath  691    (1907);   Chicago,  etc.  Ry. 

138  Mo.   172,  36  S.  W.  646    (.track  Co.   v.   Pulliam,   111   111.   App.  306,. 

crossing  sidtewalk;  plaintiff  saunter-  aff'd,    208    111.    456,    70   N,    E.   460 

ing  and  not  looking)  ;  Clark  v.  Mis-  (1904). 

souri  Pac.  R.  Co.,  35  Kans.  350,  11  "Western    Maryland    R.    Ca    t. 

Pac.  134;  Martin  v.  Little  Rock,  etc.  Kehoe,  83  Md.  434,  35  AtL  90  [▼!> 

R.  Co.,  62  Ark.  156,  34  S.  W.  545 ;  lent  driving  down  hill] ;   Martin  T. 

Jobe    V.    Memphis,    etc.    R.    Co.,    71  N.  Y.  Central  R.  Co.,  66  Hun,  636; 

Miss.  734,   15  So.   129;   Denver,  etc.  21   N.   Y.   Supp  919    [6  or  8  miles 

R.  Co.  V.  Ryan,  17  Colo.  98,  28  Pac.  an  hour;  saw  train  too  late] ;  Mulli- 

79 ;  Holmes  v.  South  Pac.  Coast  R.  gan  v.  N.  Y.  Central  R.  Co.,  68  Hun. 

Co.,  97  Cal.  161,  31  Pac.  834  (failure  602.   11   N.  Y.  Supp.  452   [train  in. 
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has  crossed  the  track.^**  There  is  no  arbitrary  rule  re- 
quiring him  to  look  *'  constantly. '  ^  "*^  A  foot  passenger 
must  not  content  himself  with  looking  while  at  some  dis- 
tance from  the  track.  He  must  look  again  when  close  to 
the  track.^**  If,  without  any  act  or  defect  of  his  own,  the 
traveler's  view  is  entirely  obstructed  in  one  direction,  it 
is  sufficient  for  him  to  look  in  the  other.**^^  But  if  his  view 
is  obstructed  in  any  degree  or  from  any  cause  ^'^^  (even  by 
the  fault  of  the  railroad  company  "•),  he  must  look  again, 
after  passing  the  obstruction,  and  if  he  cannot  see,  he 

sight;  drove  at  trot;  disregarded  mer  v.  N.  Y.  Central  R.  Co.,  168 
warning];  Crandall  v.  Lehigh  Val.  Pa.  St.  62,  31  Atl.  887). 
R.  Co.,  72  Hun,  431,  26  N.  Y.  Supp.  ""Kenney  v.  Hannibal,  etc.  R.  Co., 
151  [driving  fast] ;  Powell  v.  N.  Y.  105  Mo.  270,  16  S.  W.  983,  16  Id. 
Central  R.  Co.,  109  N.  Y.  613,  16  837.  It  is  error  to  charge  that  it 
N.  £.  891  [driving  10  miles  an  hour,  was  plaintiff's  duty,  when  approach- 
in  a  snow  storm] ;  Reeves  v.  Du-  ing  the  crossing,  to  look  and  listen 
buque,  etc.  R.  Co.,  92  Iowa,  32,  60  "at  all  points"  in  his  passage 
X.  W.  243  [plaintiff  drove  with  in-  (Winey  v.  Chicago,  etc.  R.  Co.,  92 
creasing  speed  down  an  incline  *  to  Iowa,  622,  61  N.  W.  218). 
the  tracks].  ""Tucker  v.  N.  Y.  Central  R.  Co.,. 
«^  Plaintiff,  a  motorman  on  an  124  N.  Y.  308,  26  N.  E.  916;  Fowler 
electric  railway,  stopped  his  car  v.  N.  Y.  Central  R.  Co.,  74  Hun, 
about  40  feet  from  the  crossing  of  141,  26  N.  Y.  Supp.  218  [must  keep 
defendant's  railroad,  and  looked  in  on  looking] ;  Moore  v.  N.  Y.  Cen- 
both  directions,  but  saw  no  train,  tral  R.  Co.,  62  Hun,  621,  17  N.  Y. 
At  this  point,  and  up  to  within  10  Supp.  205  [did  not  lo(^  after  start- 
feet  of  the  track,  a  train  could  have  ing  to  cross] ;  Hinkle  v.  Richmond, 
been  seen  570  feet  distant.  Plaintiff  etc  R.  Co.,  109  N.  C.  472,  13  S.  E. 
started  his  car,  but  did  not  look  884  [looking  once,  at  a  distance], 
again  until  about  6  feet  from  the  "'Cleveland,  etc.  R.  Co.  v.  Craw- 
track,  when  he  saw  a  train  about  ford,  24  Ohio  St.  631;  McGuire  y. 
200  feet  from  him,  and  his  car  was  Hudson  River  R.  Co.,  2  Daly,  76. 
struck  before  it  got  across  the  track.  "*  Young  y.  N.  Y.,  Lake  Erie,  etc 
Held,  contributory  negligence  pre-  R.  Co.,  107  N.  Y.  600,  14  N.  E.  434; 
eluding  a  recovery  (Vreeland  v.  Cin-  Kelsay  v.  Missouri  Pac.  R.  Co.,  129 
cinnati,  etc.  R.  Co.,  109  Mich.  686,  Mo.  362,  30  S.  W.  339;  Jensen  v. 
67  N.  W.  905).  The  track  was  vis-  Michigan  Cent.  R.  Co.,  102  Mich, 
ible  for  several  hundred  feet  at  a  176,  60  N.  W.  57. 
point  on  the  road  55  feet  from  the  ""  Daniels  v.  Staten  Is.  R.  Co.,  125 
crossing,  and  the  only  place  plain-  N.  Y.  407,  26  N.  E.  466  [view  ob- 
tiff  stopped  to  look  was  293  feet  structed  by  trains] ;  Butts  v.  St. 
from  the  crossing,  where  he  could  not  Louis,  etc.  R.  Co.,  98  Mo.  272,  11 
see  an  approaching  hand  car.  Held,  S.  W.  754  [same] ;  Donnelly  v.  Bos- 
the  company  was  not  liable  (Plum-  ton,  etc.  R.  Co.,  151  Mass.  210,  24 
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must  listen,  with  increased  vigilance.^*®  So  also,  if  for 
any  reason  he  cannot  hear  distinctly,  he  must  use  all  the 
more  vigilance  in  looking.*"  One  who  stands  or  lingers 
on  the  track,  or  walks  along  it,  must  continuously  look 
and  listen.***  If  the  unexplained  evidence  shows  that  the 
injured  person  could  certainly  have  seen  the  train  in 
ample  time  to  avoid  it,  if  he  had  looked,  it  is  to  be  con- 
clusively presumed  that  he  did  not  look  or  did  not  heed; 
and  he  is  to  be  held  negligent  as  matter  of  law ;  *••  but  if 

N.  E.  38  [same] ;  Marty  v.  Chicago,  Wheeler,  80  Kans.  187,  101  Pac 
etc.  R.  Co.,  38  Minn.  108,  35  N.  W.  1001  (1906)  ;  Hope  v.  Great  North- 
670;  Hinken  v.  Iowa  Cent.  R.  Co.  era  Ry.  Co.,  122  N.  W.  (N.  Dak.) 
(Iowa),  66  N.  W.  882  [obstructions  997  (1909);  Erie  Ry.  Co.  v. 
caused  by  company].  Schultz,  173  Fed.  769,  97  C.  C.  A. 
"•  The  railroad  track  is  a  warning  573  ( 1910) ;  Bilton  v.  Southern  Pac 
of  danger;  and  persons  about  to  Ry.  Co.,  148  Cal.  443, 83  Pac.  (1906) ; 
cross  it  are  bound  to  make  use  of  the  Cleveland,  etc.  Ry.  Co.  r.  Wuest, 
sense  of  hearing,  as  well  as  sight;  40  Ind.  App.  210,  693,  82  N.  E. 
and  if  either  cannot  be  rendered  986,  83  N.  E.  620  (1908);  Louis- 
available,  the  obligation  to  use  the.  ville,  etc.  Ry.  <Ik>.  v.  Satterwhite,  112 
other  is  the  stronger.  Omission  to  Tenn.  186,  79  S.  W.  106  (1904); 
do  so  is  of  itself  negligence  (Myn-  Chicago,  etc.  Ry.  Co.  y.  Andrews, 
ning  V.  Detroit,  etc.  R.  Co.,  69  Mich.  130  Fed.  65,  64  C.  C.  A.  399  (1904) ; 
257,  26  N.  W.  614;  Thomas  v.  Chi-  Evansville,  etc.  Ry.  Co.  v.  Clements, 
cago,  etc.  R.  Co.,  86  Mich.  496,  49  32  Ind.  App.  659,  70  N.  £.  554 
N.  W.  547)  ;  Louisville,  etc.  Ry.  Co.  (1904) ;  Golinvaux  v.  Burlington. 
V.  Lucas,  30  Ky.  L.  Rep.  359,  98  etc.  Ry.  (>).,  126  Iowa,  652,  101 
S.  W.  308,  30  Ky.  L.  Rep.  539,  99  N.  W.  465  (1905). 
S.  W.  959  (1907);  Robinson  v.  ""Steves  v.  Oswego,  etc  R.  Co., 
Rockland,  etc.  Ry.  Co.,  99  Me.  47,  18  N.  Y.  422  [ears  muffled].  So 
58  Atl.  57  (1904)  ;  Day  v.  Boston,  held  as  to  deaf  persons  (Heaney  v. 
etc.  Ry.  Co.,  96  Me.  207,  52  Atl.  771,  Long  Island  R.  Co.,  112  N.  Y.  122, 
90  Am.  St.  Rep.  335  (1902)  ;  Fuchs  19  N.  E.  422;  Phillips  v.  Detroit, 
V.  Lehigh,  etc.  Ry.  Co.,  61  Atl.  etc.  R.  Ck).,  Ill  Mich.  274,  69  N.  W. 
(N.  J.)  1  (1905)  ;  Rulder  v.  Penn-  496)  ;  Shatto  v.  Erie  R.  Co.,  121  Fed. 
sylvania  R.  Co.,  56  Atl.  (N.  J.)  124  678,  59  C.  C.  A.  (1903). 
(1903);  Ayres  v.  Pittsburg,  etc.  "■  Norfolk,  etc.  R.  Co.  v.  Wilson, 
Ry.  Co.,  201  Pa.  St.  124,  50  Atl.  958  90  Va.  263,  18  S.  E.  35;  Southeast, 
(1901);  Barthlemas  v.  Lake  Shore,  etc.  R.  Co.  v.  Stotlar,  43  111.  App. 
etc.  Ry.  Co.,  225  Pa.  597,  74  Atl.  94 ;  Illinois  Cent.  R.  Co.  v.  Dick,  91 
556  (1909);  Buchanan  v.  Philadel-  Ky.  434,  15  S.  W.  665  [walking 
phia   Ry.    Co.,    76    Atl.    (Del.)    872  along  track]. 

(1909)  ;   Heitman  v.  Pac.  Elec.  Ry.  "•  Schofield  v.  C!hicago,  etc.  R.  Co.. 

Co.,   10  Cal.  App.  397,   102  Pac.   15  114  U.  S.  616;  Lesan  v.  Maine  Cen- 

(1909);    Chicago,    etc.    Ry.    O.    v.  tral   R.  Co.,   77   Me.   85;   Wilcox  -. 
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there  is  any  reasonable  doubt  upon  this  point,  it  is  a  ques- 
tion of  fact.^**  It  is  no  excuse  for  failure  to  look  and 
listen,  that  the  traveler  did  not  think,  just  then,  about  the 

Rome,   etc  R.   Co.,   39   N.   Y.   358;  Co.,  140  Fed.  410  (1905);  Miseouri, 

Mitchell  V.  N.  Y.  Central  R.  Co.,  64  etc.  Ry.  Co.  v.  Bussey,  66  Kans.  735, 

N.  Y.  656;  Freeman  v.  Duluth,  S.  S.,  71  Pae.  261   (1903)  ;  Cowan  v.  Diet- 

etc  R.  Co.,  74  Mich.  86,  41  N.  W.  rick,  101  Md.  46,  60  Atl.  282  (1905). 

872 ;    Indiana,  etc.   R.   Co.   ▼.   Ham-  The  cases  are  too  numerous  for  cita- 

mock,    113   Ind.    1,    14    N.   E.    737;  tion. 

Haetsch  v.  Chicago,  etc.  R.  Co.,  87  **  Craig  v.  N.  Y.,  New  Haven,  etc. 

Wis.   304,  58   N.   W.   393;    Weyl  v.  R.    Co.,    118    Mass.    431.      See    also 

Chicago,  etc.  R.  Co.,  40  Minn.  350,  Hackford  v.   N.   Y.   Central   R.   Co., 

42  N.  W.  24.  No  matter  what  the  63  N.  Y.  654;  Haycroft  v.  Lake 
plaintiff  may  testify  as  to  his  care.  Shore,  etc.  R.  Co.,  64  Id.  636;  Gro- 
yet  if  he  was  struck  by  an  approach-  ner  t.  Delaware,  etc.  Canal  Co.,  153 
ing  train  which  was  plainly  visible  Pa.  St.  390,  26  Atl.  7;  Arnold  v. 
from  the  point  occupied  by  him  when  Phila.,  etc.  R.  Co.,  161  Pa.  St.  1,  28 
it  became  his  duty  to  stop,  look  and  Atl.  941  [conflicting  evidence].  It 
listen,  he  will  be  conclusively  pre-  does  not  always  follow  from  the  fact 
sumed  to  have  disregarded  the  rule  that  many  other  people  saw  a  train 
and  to  have  gone  negligently  into  or  heard  signals,  that  an  injured 
danger  (Myers  v.  Baltimore,  etc.  R.  person  either  did  so  or  was  in  fault 
Co.,  150  Pa.  St.  386,  24  Atl.  747;  for  not  doing  so.  So  held,  in  cases 
cited  and  f (flowed,  Kelsay  v.  Mis-  of  persons  killed  at  a  crossing 
souri  Pac.  R.  Co.,  129  Mo.,  362,  30  (Greany  v.  Long  Island  B.  Co.,  101 
S.  W.  339)  ;  8.  P.,  Miller  v.  Trues-  N.  Y.  419,  6  N.  E.  425;  Sherry  v. 
dale,  56  Minn.  274,  57  N.  W.  661 ;  N.  Y.  Central  R.  Co.,  104  N.  Y.  652, 
Artz  V.  Chicago,  etc.  R.  Co.,  34  10  N.  E.  128).  So  also  where  a 
Iowa,  153;  Kwiotkowski  v.  Chicago,  civil  engineer  was  able  to  see  trains 
etc.  R.  Co.,  70  Mich.  549,  38  N.  W.  from  a  certain  point,  it  did  not  fol- 
463;  Atchison,  etc.  Ry.  Co.  v.  low  that  every  traveler  could  (Mas- 
Willey,  60  Kans.  819,  58  Pac.  472  soth  v.  Delaware,  etc.  Canal  Co., 
(1899)  ;  Blackburn  v.  Southern  Pac.  64  N.  Y.  524)  ;  Willett  v.  Michigan, 
Co.,  34  Ore.  215,  55  Pac.  225  ( 1899)  ;  etc.  Ry.  Co.,  114  Mich.  411,  72  N.  W, 
Carter  v.  Central,  etc.  Ry.  Co.,  72  260  (1897);  Missouri^  etc.  Ry.  Co. 
Vt.  190,  42  Atl.  797  (1898)  ;  Nein-  v.  Rogers,  91  Tex.  52,  40  S.  W.  966, 
inger  v.  Cowan,  101  Fed.  787,  42  rev'g  40  S.  W.  849  (1897);  Galves- 
C.  C.  A.  220  (1900);  Shatto  v.  ton,  etc.  Ry.  Co.  v.  Tirres,  33  Tex. 
Erie  Ry.  Co.,  supra;  Northern  Pac.  App.  362,  76  S.  W.  806  (1903) ;  Winn 
Ry.  Co.  V.  Freeman,  174  U.  S.  379,  v.   Railway   Co.,    143   111.   App.   71; 

43  Law  Ed.,  1014,  19  Sup.  Ct.  793,  Dobbs  v.  West  Jersey,  etc.  R.  Co.,  78 
rev'g  83  Fed.  82,  27   C.  C.   A.   457  N.  J.  Law,  679,  75  Atl.  905  (1909)  ; 

(1899)  ;  Mobile,  etc.  Ry.  Co.  v.  Coer-  Missouri,  etc.  Ry.  Co.  v.  James,  120 

ver,   112  Fed.  489,  50  C.  C.  A.  360  S.  W.   (Tex.  App.)   269  (1909).    See 

(1902);   Tomlinson  v.   Chicago,  etc.  McGrath    v.    Philadelphia,    etc.    Ry. 

Ry.  Co.,  134  Fed.  233,  67  C.  C.  A.  Co.,  166  Fed.  332  (1909). 

218  (1904)  ;  Gipson  v.  Southern  Ry. 

[Law  of  Neo.    Vol.  I  —  76] 
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railroad  or  its  dangers,^"  or  that  his  attention  was  di^ 
verted  by  some  trivial  matter,'**  or  that  he  believed  that 

all  trains  stopped  short  of  the  crossing,^*^  or  that  no 
regular  train  was  due,'**  or  that  a  train  had  recently  (but 
not  immediately)  passed,"'  or  that  the  usual  or  statutory 
signals  of  approaching  trains  were  not  given."®    Though 

■"Clark   V.   Mo.   Pac.   R.   Co.,    36  Co.,    62    Kana.    700,    64    Pac.    624 

Kans.   360,   11   Pac.   134.     Plaintiff,  (1901);     Guhl    v.     Whitcomb,     109 

engaged  in  taking  freight  across  a  Wis.  69,  86  N.  W.  142,  83  Am.  St. 

railroad   track,  was   so  absorbed   in  Rep.   889    (1901).     See   Sullivan  ▼. 

his  work  that  he  omitted  to  notice  New  York,  etc.   Ry.   Co.,   73   Conn, 

a    train    backing    down.      Held,    as  203,    47    Atl.    131     (1899);    Texas, 

matter   of   law,    that   he   couldi   not  etc.  Ry.  Co.  v.  Lively,  14  Tex.  App. 

recover   (Carroll  v.  Minn.  Valley  R.  654,  38  S.  W.  370  (1896)  ;  Wheeler 

Co.,  13  Minn.  30;  and  see  Rothe  v.  v.    Oregon   R.,    etc.    Co.,    16    Idaho, 

Milwaukee,  etc.  R.  Co.,  21  Wis.  266;  375,  102  Pac.  347   (1909). 

a.  p.,  Baltimore,  etc.  R.  Co.  v.  Whit-  ""  Smith   v.   Wabash    R.   Co.,   141 

acre,    35    Ohio    St.    627;    Boggs    v.  Ind.  92,  40  N.  E.  270). 

Great    Western    R.    Co.,    23    Upper  ""Vincent    v.    Morgan's,    etc.    R. 

Canada  [C.  P.],  573)  ;  Chicago,  etc.  Co.,  48  La.  Ann.   933,  20   So.  207. 

Ry.  Ck>.  v.  Fell,  71  111.  App.  89.  It  is  no  excuse  for  failure  to  look 

""A  person  about  to  cross  a  rail-  and  listen   that  the   train   was  not 

way  track  is  not  excused  from  look-  a    regular   train    (Judison    v.    Great 

ing  for  approaching  cars  upon  the  Northern  R.  Co.,  63  Minn.  248,  66 

track  he  is   about  to  cross  by   the  N.   W.   447). 

fact  that  he  was  watching  a  train  "*  Failure   to   look   and    listen   is 

passing  on  another  track,  which  di-  not  excused  by  the  fact  that  a  train 

verted  his  attention,  although  it  con-  had  recently  passed  in  the  same  di- 

stituted  neither  an  obstruction  nor  rection    where    plaintiff    had    time, 

a    danger    to    his    further    passage  after  the  passing  of  such  train,  to 

(Woodard  v.  N.  Y.,  Lake  Erie,  etc.  cross   the   track  twice  and   was  in- 

R.    Co.,    106    N.    Y.    369,    13   N.   E.  jured  while  attempting  to  cross  for 

424)  ;   s.  P.,  Chewning  v.  Ensley  R,  the  third  time  (Smith  v.  Wabash  R. 

Co.,  100  Ala.  493,  14  So.  204;  Gard-  Co.,  141  Ind.  92,  40  N.  E.  270). 

ner  v.  Detroit,  etc.  R.  Co.,  97  Mich.  *•  Dublin,  etc.  R.  Co.  v.  Slattery, 

240,    56    N.    W.   603    [attention   di-  L.  R.  3  App.  Cas.   1166;  Kelogg  v. 

verted    by    switch     engine].      But,  N.  Y.  Central  R.  Co.,  79  N.  Y.  72; 

otherwise,    where    the    diversion   of  Cullen  v.  Delaware,  etc.  Canal  Co., 

attention  is  due  to  no  fault  of  the  113  Id.  667,  21  N.  E.  716;  Rodrian 

plaintiff,    as   the   fright   of   a   team  v.   N.   Y.,   New  Haven,  etc  R.   Co., 

( Pratt  V.  Chicago,  etc.  Ry.  Co.,  107  125  N.  Y.  626,  26  N.  E.  741 ;  Orms- 

lowa,  287,   77   N.  W.    1064;   Lee  v.  bee  v.  Boston  &  P.  R.  Co.,  14  R.  I. 

Chicago,  etc.  Ry.  Co.,  68  Minn.  49,  102;   Maryland    Central    R.    Co.  v. 

70  N.  W.   857    (1897),  or  to  some-  Neubeur,  62  Md.  391;  Western  M.  R. 

thing  that  threatens  danger  or  con-  Co.  v.  Kehoe.  83  Md.  434,  35  Atl.  90; 

fuses  him   (Bush  v.  Union,  etc.  Ry.  Johnson  v.  Chesapeake,  etc.  R.  Co., 
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it  has  often  been  said  that  the  traveler  has  the  right  to 
rely  on  the  railway  company  doing  its  duty,  as  by  the 
giving  statutory  signals,  and  if  injured  in  consequence  of 

91  Va.  171,  21  S.  E.  238;  LouisviUe,  St  340;  Philadelphia,  etc.  Ry.  Co. 
etc  R.  Co.  V.  Richards,  100  Ala.  365,  v.  Ho|^n,  47  Pa.  St  244,  86  Am. 
13  So.  944;  Leak  v.  Georgia  Pac.  R.  Dec.  541;  Harbert  v.  Atlanta,  etc.  Ry. 
Co.,  90  Ala.  161,  8  So.  245;  Wil-  Co.,  78  S.  C.  537,  69  S.  E.  644 
liams  V.  Chicago,  etc.  R.  Co.,  64  Wis.  (1902)  ;  Gulf,  etc.  Ry.  Co.  v.  Ham- 
1,  24  N.  W.  422;  Baltimore,  etc.  R.  ilton,  17  Tex.  App.  76,  42  S.  W.  368 
Co.  V.  Depew,  40  Ohio  St  121;  Nixon  (1898) ;  Austin,  etc.  Ry.  Co.  v.  Mc- 
V.  Chicago,  etc.  R.  Co.,  84  Iowa,  331,  Elmurry,  33  S.  W.  (Tex.  App.)  249; 
61  N.  W.  157;  International,  etc.  R.  Smith  v.  Norfolk,  etc.  Ry.  Co.,  107 
Co.  V.  Graves,  69  Tex.  330;  Houston,  Va.  725,  60  S.  E.  66  (1908)  ;  Cleve- 
etc  R.  Co.  V.  Richards,  69  Id.  373  land  Ry.  Co.  v.  Morton,  120  Fed. 
[engine  carried  no  headlight].  Fail-  936,  67  C.  C.  A.  226  (1903)  ;  Inter- 
ure  to  give  such  signals  does  not  ex-  national,  etc.  Ry.  (>>.  v.  Edwards, 
cuse  the  traveler  from  the  exercise  100  Tex.  22,  93  S.  W.  106,  rev'g  91 
of  all  care  for  his  own  safety;  he  S.  W.  640  (1905)  ;  Sprague  v.  North- 
must  still  make  such  use  of  his  ern  Pac.  Ry.  Co.,  40  Mont.  181,  107 
senses  as  ordinary  prudence  requires  Pac.  412  ( 1910) ;  Cottle  v.  New  York, 
(New  York,  etc.  Ry.  Co.  v.  Robbins,  etc.  Ry.  Co.,  82  Conn.  142,  72  Atl. 
38  Ind  App.  172,  76  N.  E.  804  727  (1909);  Matteson  v.  Southern 
(1906)  ;  Van  Winckle  v.  New  York,  Pac.  Co.,  92  Pac.  (Cal.)  101  (1907) ; 
etc.  Ry.  Co.,  34  Ind.  App.  476,  73  Westerkamp  v.  Chicago,  etc.  Ry. 
N.  E.  157  (1905);  Atchison,  etc.  Ry.  Co.,  92  Pac.  (Col.)  687  (1907); 
Co.  V.  Hague,  64  Kans.  284,  38  Pac.  Smith's  Admr.  v.  Norfolk,  etc.  Ry. 
257,  45  Am.  St.  Rep.  278  (1896);  Co.,  60  S.  E.  (Va.)  56  (1908); 
Louisville,  etc.  Ry.  Co.  v.  Cleaver,  Louisiana,  etc.  Ry.  Co.  v.  Ratcliffe, 
28  Ky.  L.  R.  497;  Hamblin  v.  New  88  Ark.  624,  115  S.  W.  396  (1908)  ; 
York,  etc  Ry.  Co.,  196  Mass.  666,  Antonian  v.  Southern  Pac.  Co.,  100 
81  N.  E.  268  (1907)  ;  Carlson  v.  Chi-  Pac.  (Cal.)  877  (1909)  ;  Wilkinson 
cago,  etc.  Ry.  (Do.,  96  Minn.  504,  105  v.  Oregon,  etc.  Ry.  Co.,  99  Pac. 
N.  W.  556,  13  Am.  St  Rep.  656,  4  (Utah)  466  (1909);  Conway  v. 
L.  R.  A.  (N.  S.)  349  (1906)  ;  Weller  Louisville,  etc.  Ry.  Co.,  119  S.  W. 
V.  Chicago,  etc.  Ry.  Co.,  164  Mo.  (Ky.)  206  (1909);  Slattery  v.  New 
180,  64  S.  W.  141,  86  Am.  fet  Rep.  York,  etc.  Ry.  Co.,  203  Mass.  463, 
592  (1901);  Smith  v.  Boston,  etc.  89  N.  E.  622  (1909);  Chicago,  etc. 
Ry.  Co.,  70  N.  H.  53,  43  Atl.  290,  Ry.  Co.  v.  Hamilton,  91  Ark.  400, 
85  Am.  St  Rep.  696  (1898);  Swan-  123  S.  W.  379  (1909);  St  Louis, 
son  V.  New  Jersey,  etc.  Ry.  Co.,  63  etc.  Ry.  Co.  v.  Carr,  126  S.  W. 
N.  J.  Law,  606,  44  Atl.  862  (1899)  ;  (Ark)  850  (1910)  ;  Welch  v.  Balti- 
Eaton  V.  Erie  Ry.  Co.,  51  N.  Y.  544;  more,  etc.  Ry.  Co.,  76  Atl.  (Del. 
Wilcox  V.  Rome,  etc.  Ry.  C6.,  39  Supr.)  60  (1908);  Lindsay  v.  Penn- 
N.  Y.  368,  100  Am.  Dec.  440;  Nash  sylvania  Ry.  Co.,  76  Atl.  (N.  J.)  912 
V.  New  York,  etc.  Ry.  Co.,  117  N.  Y.  (1909)  ;  Norris  v.  Atlantic,  etc.  Ry» 
628,  22  N.  E.  1120  (1889)  ;  Cleve-  Co.,  152  N.  C.  505,  67  S.  E.  1017,  27 
land,  etc  Ry.  Co.  v.  Elliott,  28  Ohio  L.  R.  A.  (N.  S.)  1069  (1910). 
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its  failure  to  do  so  he  has  his  action,  no  court  has,  it  is 
believed,  ever  held  that  such  failure  on  the  part  of  the 
company  dispensed  with  all  care  for  his  own  safety  by  the 
traveler.^"  Other  excuses,  such  as  open  gates,  invitations 
to  cross  and  the  like,  are  reserved  for  consideration  in  the 
next  section.  If  the  traveler  both  looks  and  listens,  no 
more  can  be  expected  of  him,^"  and  he  is  not  bound  to 
inquire  at  what  time  trains  are  due  at  the  crossing  *'' 
Except  in  Pennsylvania,  there  is  no  invariable  rule  re- 
quiring a  person  crossing  to  stop,  as  well  as  to  look  and 
listen ;  ^^*  but,  in  general,  it  is  for  the  jury  to  say  upon  all 


tri 


This  expression  occurs  as  fre-  that  the  law  requiring  signals  will 
quently  in  the  decisions  of  the  Texas  be  obeyed,  this  is  not  a  substitute 
courts  as  elsewhere,  but  in  a  recent  for  the  duty  of  exercising  care  for 
case  by  the  Supreme  Court  of  that  themselves  and  they  are  not  excused 
State  ordering  judgment  for  the  de-  from  that  duty  by  the  fault  of  the 
f endant,  it  is  said :  "  The  law  is  other  party  "  ( International,  etc.  Ry. 
well  settled  that  a  traveler  approach-  Co.  y.  Edwards,  100  Tex.  22,  93 
ing  a  railroad  crossing  must  exer-  S.  W.  106  (1006). 
cise  ordinary  prudence  in  going  up-  *"Kennayde  v.  Pacific  R,  Co.,  45 
on  the  track  to  see  that  he  may  do  Mo.  255;  Tabor  v.  Missouri,  etc.  R. 
so  with  safety.  He  cannot  excuse  Co.,  46  Id.  353;  see  Richardaon  v. 
the  absence  of  all  care  by  showing  N.  Y.  Central  R.  Co.,  46  N.  Y.  846. 
that  those  in  charge  of  a  train  have  As  to  what  evidence  will  suffice  to 
also  been  guilty  of  negligence.  This  establish  the  use  of  these  precau- 
is  the  precise  attitude  of  the  plain-  tions  in  favor  of  a  deceased  person, 
tiff,  when  he  claims  that  he  waa  not  see  §  481a,  post;  Davis  v.  N.  Y.  Cen- 
bound  to  look  out  for  himself  until  tral  R.  Co.,  47  N.  Y.  400;  Nehrbas 
the  statutory  signals  were  given,  v.  Central  Pacific  R.  Co.,  62  Cal. 
His  claim  cannot  be  admitted  with-  320.  Plaintiff,  when  about  to  cross 
out  denying  the  rule  which  exacted  a  railroad  track,  looked  up  and 
the  duty  of  due  care  on  his  part,  a  down  the  track,  and  saw  that  it  was 
duty  as  binding  on  him  as  was  the  clear,  and  then  started,  and  had  pro- 
duty  of  giving  signals  binding  on  the  ceeded  only  a  few  steps  when  a 
defendant."  After  distinguishing  the  switch  engine  came  around  the  curve 
question  presented  from  that  in  the  at  high  speed  without  signals,  and 
numerous  cases  in  which  the  court  struck  him.  Held,  no  negligence 
has  held  that  it  was  improper  for  couldi  be  attributed  to  him  (Chicago, 
the  trial  courts  to  instruct  that  it  etc.  R.  Co.  v.  Ryani^  70  III.  211). 
was  the  duty  of  travelers  to  do  any  *"  South,  etc.  Ala.  R.  Co.  v. 
particular  thing,  as  to  look  and  Thompson,  62  Ala.  494. 
listen,  the  court  adds  in  conclusion:  "*In  Pennsylvania,  it  is  an  inflex- 
"While  persons  using  a  railway  ible  rule  that  the  driver  of  a  team 
crossing   have   the   right   to   expect  should   atop,    as   well    as   look    and 
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the  facts,  whether  the  plaintiff  ought  to  have  stopped."* 
In  very  peculiar  cases,  a  failure  to  stop  may  be  deemed 
negligence,  as  matter  of  law,  and  justify  a  nonsuit,^^*    A 

listen,  before  crossing  the  track,  and  73  Pa.  St.  504;  followed  in  Beading, 

that    failure     is    n^ligence   per   se  etc.  R.  Co.  v.  Ritchie,  102  Id.  425). 

(Pennsylvania  R.  Co.  v.  Beale,  73  Pa.  But  see  Pennsylvania  R.  Co.  v.  Ack- 

St.,  504 ;  Ellis  v.  Lake  Shore,  etc.  R.  erman,  74  Id.  265. 

Co.,  138  Id.  606,  21  A*l.  140).    But  "•Dolan   v.    Delaware,   eta   Canal 

this  rule  does  not  exist  in  any  other  Co.,  71  N.  Y.  285;  Stackus  v.  N.  Y. 

state.     It  is  almost  always  a  ques-  Central  R.  Co.,  79  Id.  464;  Chicago, 

tion  for  the  jury    (Weber  v.  N.  Y.  etc.  R.  Co.  v.  Lane,  130  111.  116,  22 

Central  R.  Co.,  58  N.  Y.  461;  Kel-  N.  E.  613  [did  not  stop].    The  rule 

logg  V.  N.  Y.  Central  R.  (Ik>.,  79  Id.  in  Pennsylvania  is  imperative  under 

72;  Hixson  v.  St.  Louis,  etc.  R.  Co.,  all  conditions    (Bartbelmas  v.  Lake 

80  Mo.  335;   Duffy  v.  Chicago,  etc.  Shore,  etc.  Ry.  Co.,  225  Pa.  697,  74 

R.    Co.,    32    Wis.    269;    Bunting   v.  Atl.  656  (1909). 

Central  Pacific  R.  Co.,  14  Nev.  351;  '^Plaintiff    was    driving    a    four- 

Leavenwovth,  etc.  R.  Co.  v.  Rice,  10  horse    team    along    a    road  parallel 

Kans.  426;  Spencer  v.  Ulinois  Cen-  to  the  railroad,  and  was  approach- 

tral  R.  Co.,  29  Iowa,  65;  Houston,  ing  a  crossing  with   which  he  was 

etc  R.  Co.  V.  Wilson,  60  Tex.  142;  familiar;  the  air  was  so  filled  with 

Alexander  v.  Richmond,  etc.  R.  Co.,  dust  that  he  could^  not  see  the  rail- 

112   N.  C.  720,  16  S.  E.  896;   Cin-  road,  and  his  wagon  was  noisy.  Held, 

cinnati,  etc.  R.  Co.  v.  Wright  [Ky.],  that  he  was  guilty  of  negligence  in 

34  S.  W.  526;  Beanstrom  v.  North-  not  stopping  to   listen  before  cross- 

em   Pac.  R.  Co.,  46  Minn.   193,  48  ing    (Flemming  v.   Western  Pac.  R. 

N.   W.  778 ;  Ladouceur  v.  Northern  Co.,  49  Cal.  253 ) ;  s.  P.,  Pence  v.  Chi- 

Pac.    R.   Co^   6   Waah.  St.   280,   33  cago,  etc.  R.  Co.,  63  Iowa,  746,   19 

Pac.    556,   1080).     So  held   also   in  N.  W.  785.    Plaintiff  drove  a  wagon 

the      Federal     courts      (Continental  loaded  with  boxes  of  empty  bottles 

Imp.   Co.  V.  Stead,  96  U.  S.   161).  across  a  railroad  track  at  a  point 

It  is  unquestionably  not  the  law  of  where  it  was  impossible  to  perceive 

New  York   (Neudcerffer  v.  Bsooklyn  an  approaching  train  till  within  six 

R«  Co.,  9  N.  Y.  App.  Div.  66,  citing  or  eight  feet  of  the  track.    Held,  that 

Davis  V.  N.  Y.  Central  R.   Co.,  47  as  the  rattling  of  the  bottles   pre- 

N.    Y.  400).     But  in  Pennsylvania,  vented  his  hearing  the  noise  of  the 

the    rule  is  adhered  to,  and  applied  trains,    it    was    contributory    negli- 

to     foot-passengers    also     (Pennsyl-  gence  not  to  stop  and  listen  before 

vania  R.  Co.  v.  Aiken  [Pa.],  18  Atl.  crossing  the  track  (Merkle  v.  N.  Y., 

619;    Omslaer   v.    Pittsburgh   Trao-  Lake  Erie,  etc.  R.  Co.  [Ct.  Errors], 

tion    Co.,   168  Pa.   St  519,   32  Atl.  49  N.  J.  Law,  473,  9  Atl.  680)  ;  s.  P., 

60)  ;    but    not    to    street    railroads  Brady  v.  Toledo,  etc.  R.  Co.,  81  Mich. 

(Id.).     If  a  traveler  cannot  see  the  616,  46  N.  W.  1110  [noisy  mill  near 

track  by  locking  out  from  his  car-  by] ;    Shufelt  v.   Flint,  etc.   R.   Co.,. 

riage,   because    of    natural  obstruc-  96  Mich.  327,  55  N.  W.   1013    [ob- 

tiona,  he  should  get  out  and  lead  his  structed  view] ;  Littaur  v.  Narragan- 

horse  (Pennsylvania  R.  Co.  v.  Beale,  sett    Pier    R.     Co.,    61     Fed.     591 
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traveler,  driving  in  a  covered  carriage,  is  not  thereby  ex- 
cused from  looking  and  listening  for  trains.*"  On  the 
contrary,  he  is  rather  bound  to  the  use  of  greater  vigi- 
lance, because  of  the  obstructions  with  which  he  has  sur- 
rounded himself.*^"  If  he  cannot  see  and  hear  distinctly, 
it  may  be  his  duty  to  stop,  so  as  to  look  free  from  the 
cover  of  his  carriage ;  and  in  some  cases,  it  may  be  his 
duty  to  get  out  of  the  carriage,  so  as  to  have  a  clear  view. 
But  this  is  for  the  jury  to  decide.*^"    The  question  whether 

[same].  See  also,  Morris,  etc.  R.  Me.  330,  32  Atl.  967  (1895);  Work 
Co.  V.  Haslan,  33  N.  J.  Law,  147,  v.  Chicago,  etc.  Ry.  Co.,  105  Fed. 
where  one  drove  a  heavy  team  across  874,  45  C.  C.  A.  101  (1900) ;  Conk- 
in  a  foggy  morning  without  waiting,  ling  v.  Erie,  etc.  Ry.  Co.,  63  N.  J. 

^It  is  negligence  to  approach  a  Law,  338,  43  Atl.  666    (1898);  one 

crossing  without  thinking  of  it,  driv-  driving  a  covered  ice  wagon  over  a 

ing  fast,  with  the  carriage  top  up  macadamized   road   at   a   slow   trot, 

(McCall  V.  N.  Y.  Central  R.  Co.,  54  making  some  noise,  his  team  gentle, 

N.  Y.  642;  Glendening  v.  Sharp,  29  and  the  time  midday,  with  an  unob- 

Hun,  78 ;  Terre  Haute,  etc.  R.  Co.  v.  structed  view  of  the  track  for  1,300 

Clark,   73   Ind.    168)  ;    though  it  is  feet  in  the  direction  from  which  the 

not  negligence  per  se  tot  the  traveler  train  came  at  a  distance  of  60  feet, 

not  to  lower  the  top  of  his  carriage  failing  to  check  his  team,  and  struck 

to  enable    him    the    better    to    see  by  a  train  going  35  or  40  miles  an 

(Stackus  V.  N.  Y.  Central  R.   Co.,  hour,  whose  signals  he  testified  he 

79  N.  Y.  464).    To  same  effect,  Gil-  did  not  hear,  is  guilty  of  contribu- 

lespie  V.  Newburgh,  54  M.  468 ;  com-  tory  negligence) .     Southern  Ry.  Co. 

^re  Sheffield  v.   Rochester,   etc.   R.  v.  Carroll,  138  Fed.  638,  71  C.  C.  A 

Co.,  21  Barb.  339.  88      (1905),      (one     approaching    a 

*"  Brickell  v.  N.  Y.  Ontral  R,  Co.,  crossing  at  night  in  a  carriage  with 
120  N.  Y.  290;  24  N.  E.  449  [top-  drawn  side  curtains,  without  look- 
buggy  ;  snow  storm ;  did  not  look] ;  ing  or  listening,  when  the  train  was 
Allen  V.  Maine  Central  R.  Co.  82  in  plain  view,  or  taking  any  other 
Me.  Ill,  19  All.  105  [plaintiff  looked  precautions,  held  guilty  of  "willful 
twice;  yet  nonsuited].  Where  the  contributory  negligence"  within  the 
deceased,  in  approaching  a  railroad,  meaning  of  a  statute  of  South  Cnro- 
neglected  to  look  out  from  his  cov-  lina,  providing  that  one  injured,  at 
ered  carriage  until  the  horse  was  on  a  crossing  shall  be  entitled  to  re- 
the  track,  an  instruction  that  no  cover,  if  the  railroad  fails  to  give 
failure  on  the  part  of  the  railroad  the  signals,  unless  he  contributes  to 
company  to  do  its  duty  could  excuse  his  injury  by  his  gross  or  willful 
the  failure   of   deceased   to   use   his  negligence). 

sense    of    sight    and    hearing    was  ^  Failure  to  get  out  of  wagon  and 

proper   (N.  Y.,  Phila,  etc.  R.  Co.  v.  look  not,  in  law,  contributory  negli- 

Kellam,  83  Va.  851,  3  S.  E.  703)  ;  gence,  but  a  question  for  the  jiirr 

Smith   V.  Maine   Cent    R.    Co.,    87  (Georgia    Pac    R.    Co.   v.    Lee,    92 
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the  traveler  chose  the  best  place  to  look  from  is  for  the 

§  477.  When  failure  to  look  and  listen  excused.  —  Ex- 
cept in  Pennsylvania,  the  obligation  to  look  and  listen, 
before  crossing  a  railroad  on  a  level,  is  not  absolute  and 
unbending.^**    It  is  so  proper  a  precaution,  in  most  cases, 

Ala.  622,  0  So.  230;  Hinkle  v.  Rich-  sarily  negligent  in  going  upon  a  rail- 

mond,  etc.  R.  Co.,  109  N.  C.  472,  13  road  track  without  looking  and  list- 

S.  £.  884).  ening  for  approaching  trains  (Plum- 

**  Where  a  traveler  stopped,  looked,  mer  v. -Eastern  R.  Co.,  73  Me.  591 

and   listened    before    attempting  to  [omission  to  look  when  stepping  on 

cross  a  track,  the  question  whether  track] ;  Laverenz  v.  Chicago,  etc.  R. 

he  did  so  at  the  best  place  is  one  Co.,  56  Iowa,  689 ;  Nosier  v.  Chicago, 

of  fact  for  the  jury   (Ellis  v.  Lake  etc.  R.  Co.,  73   Id.  268,   34  N.  W. 

Shore,  etc.  R.  Co.,  138  Pa.  St.  506,  850).     It  depends  upon  the  circum- 

21   Atl.   140;   Link  v.  Philadelphia,  stances  of  the  case    (Shaber  v.  St. 

etc.  R.  Co.,  165  Pa.  St.  75,  30  Atl.  Paul,  etc.  R.  Co.,  28  Minn.  103).    It 

820).  is   a   question   for   the   jury,   under 

The  rule  that  a  person  who  goes  proper  instructions  (Terre  Haute, 
on  a  railroad  track,  or  proposes  to  etc.  R.  Co.  v.  Voelker,  129  III.  540, 
cross  it,  must  use  his  eyes  and  his  22  N.  E.  20;  Toledo,  etc.  R.  Co.  v. 
ears  to  avoid  injury;  and  that  if  he  Cline,  135  111.  41,  25  N.  E.  846). 
fails  to  do  so,  and  is  injured,  he  Where  trains  had  no  right  to  run 
cannot  recover,  notwithstandiing  the  at  more  than  six  miles  an  hour,  ne- 
negligence  of  the  railroad  company,  gleet  to  look  in  noore  than  one  direc- 
is  not  of  universal  application,  but  tion  may  be  excused  by  a  jury  (Ram- 
has  exceptions  under  exceptional  cir-  sey  v.  Louisville,  etc.  R.  Co.,  89  Ky. 
eumstances  (Jennings  v.  St.  Louia,  99,  20  S.  W.  162) ;  even  if  the  trav- 
etc.  R.  Co.,  112  Mo.  268,  20  S.  W.  eler  is  expressly  warned  of  danger 
490).  To  the  same  effect,  Continen-  (Chicago,  etc  R.  Co.  v.  Wilson,  133 
tal  Imp.  Co.  V.  Stead,  95  U.  S.  161;  HI.  65,  24  N.  E.  555).  Plaintiff, 
Stackus  V.  N.  Y.  Central  R.  Co.,  79  while  coming  out  of  defendant's 
N.  Y.  464;  Shavr  v.  Jewett,  86  Id.  depot,  was  struck  by  a  train  run- 
616;  Kellogg  v.  N.  Y.  Ontral  R.  Co.,  ning  at  high  speed  on  the  track  be- 
79  Id.  72 ;  Greany  v.  Long  Island  R.  tween  the  depot  and  the  passenger 
Co.,  101  Id.  419;  Chafifee  v.  Boston,  platform.  Plaintiff  testified  that  he 
etc.  R.  Co.,  104  Mass.  108;  Tyler  v.  could  not  see  the  train  because  of  a 
New  York,  etc.  R.  Co.,  137  Id.  238;  car  on  a  side  track,  and  that  he  hnd 
(Cleveland,  etc.  R.  Co.  v.  Crawford,  no  warning  of  it,  though  he  listened. 
24  Ohio  St.  631;  Wright  v.  Cincin-  There  was  also  evidence  that  the 
nati,  etc.  R.  Co.,  94  Ky.  114,  21  noise  was  so  great  that  the  sound 
8.  W.  581  [traveler  looked  once  of  the  approaching  train  could  not  be 
only] ;  Hick  v.  N.  Y.,  New  Haven,  distinguished.  There  was  some  evi' 
etc.  R.  Co.,  165  Mass.  424,  41  N.  E.  dence  that  plaintiff  mifjht  have  es- 
721   [same].     A  person  is  not  neces'  caped  had   he   stopped   long   enough 
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as  to  be  frequently  mentioned  in  terms  which  imply  that 
it  is  absolute;  but  it  is  not  so.  Where  the  traveler  has 
other  evidence  that  it  is  safe  for  him  to  proceed,  such  as 
would  be  entirely  convincing  to  a  person  of  ordinary  pru- 
dence, he  is  not  absolutely  bound  to  look  up  and  down  the 
track  or  to  listen."^  And  special  circumstances  may  give 
him  a  right  to  rely  so  completely  upon  the  railroad  com- 
pany to  give  him  warning,  that  he  may  be  excused  from 
looking  or  listening  for  himself."*    An  express  invitation 

to  look  about  him.     Held  error  in  ▼.  Cincinnati,  etc.  R.  C6.,  92  Ky.  345, 

taking  the  question  of  contributory  18  S.  W.  2. 

negligence  from  the  jury,  and  direct-  "*  So  held  with  regard  to  one  who 
*ing  a  verdict  for  defendant  (Jones  was  employed  on  the  track  and  whose 
V.  East  Tennessee,  etc.  R.  Co.,  128  attention  was  mgrossed  thereby 
U.  S.  443,  9  Sup.  Ct.  118).  In  Penn-  (Ominger  v.  N.  Y.  Central  R.  Co., 
sylvania  it  is  negligence  per  se  for  6  Thomp.  &  C.  498;  Barton  v.  N.  Y. 
one  about  to  cross  a  railroad  track  Central  R.  Co.,  1  Id.  297;  Goodfel- 
not  to  look  and  listen  (Pennsylvania  low  v.  Boston,  etc.  R.  Co.,  106  Mass. 
R.  Co.  V.  Beale,  73  Pa.  St.  504;  Cen-  461).  It  is  a  question  of  fact  for 
tral  R.  Co.  v.  Feller,  84  Id.  226;  the  jury  to  say  whether  plaintiff 
Gerety  v.  Philadelphia,  etc.  R.  Co.,  ought  to  have  looked,  or  whether, 
81  Id.  274;  Reading,  etc  R.  Co.  v.  under  the  circumstances,  he  might 
Ritchie,  102  Id.  425).  See  Mary-  rely  on  being  given  timely  warning 
land  Central  R.  Co.  v.  Neubeur,  62  of  approaching  danger  (Mark  v.  St. 
Md.  391;  Davey  v.  London,  etc.  R.  Paul,  etc.  R.  Co.,  32  Minn.  208). 
dk).,  L.  R.  12  Q.  B.  Div.  70.  So  And  so  held  as  to  passengers  enter- 
held,  where  safety  gates  were  left  ing  or  leaving  trains  (Brassell  v. 
open  (Greenwood  v.  Philadelphia,  N.  Y.  Central  R.  Co.,  84  N.  Y.  241; 
etc.  R.  Co.,  124  Pa.  St.  672,  17  Atl.  Terry  v.  Jewett,  78  Id.  338).  A 
188 ) .  In  Texas  it  is  proper  to  refuse  passenger  crossing  a  track  at  a  sta- 
a  charge  that  it  was  the  duty  of  de-  tion  in  order  to  leave  or  board  a 
ceased  to  "look  and  listen  for  en-  train,  is  not  held  to  the  same  care 
gines  and  trains  before  crossing  the  and  diligence  as  persons  crossing 
track  "  ( International,  etc.  R.  Co.  v.  tracks,  but  may  assume  that  he  will 
Neff,  87  Tex.  303,  28  S.  W.  283).  It  be  safe  from  harm  on  the  track, 
is  a  question  for  the  jury  (Gulf,  etc.  which  he  is  thus  invited  and  required 
R.  Co.  V.  Andersen,  76  Tex.  244,  13  to  cross  (Weeks  v.  New  Orleans,  etc 
S.  W.  106).  See  preceding  section  R.  Co.,  40  La.  Ann.  800;  5  So.  72; 
and  notes.  Pomsylvania  Co.  v.  Keane,  41  IIL 
""Ernst  V.  Hudson  River  R.  Co.,  App.  317;  aff'd  on  another  point, 
35  N.  Y.  9,  36;  Warren  v.  Fitchburg  32  N.  E.  260  [track  between  train 
R.  Co.,  8  Allen,  227 ;  Spencer  v.  Ill-  and  station] ) .  So  also,  when  cross- 
inois  Central  R.  Co.,  29  Iowa,  55.  ing  to  or  from  an  eating  station 
See  Brown  v.  N.  Y.  Central  R.  Co.,  (Atchison,  etc  R.  Co.  v.  Shean,  18 
32  N.  Y.  597;  Paducah,  etc  R.  Co.  Colo.  368,  33  Pac  108). 
V.  Hoehl,  12  Bush  (Ky.),  41;  Cahill 
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from  the  proper  agent  of  the  railroad  company  to  cross,^** 

or  an  impUed  invitation,  as  by  opening  gates,"*^  or  by  a 
flagman  making  no  signal,  though  seeing  the  traveler,***  is 

***  Where  a  flagman  i»  stationed  to  gence,  as  matter  of  law,  after  pass- 
give  warning  of  trains,  travelers  have  ing  under  one  gate  to  omit  to  look 
a  right  to  rely  on  his  reasonable  at  a  second  gate  to  see  whether  it  is 
performance  of  his  duty,  and,  if  he  falling  before  passing  under  it  (Fee- 
signals  them  to  crossi,  need  not  look  ney  v.  Long  Island  R.  Co.,  116  N.  Y., 
and  listen  for  a  train  before  cross-  375,  22  N.  £.  402).  An  instruction 
ing  the  track  (Chicago,  etc.  R.  Co.  that  plaintiff  was  negligent  if  ho 
T.  Clough,  134  III.  586,  25  N.  E.  664,  approached  the  crossing  with  a  heavy 
29  Id.  184;  Alabama,  etc.  R.  Co.  v.  load,  at  a  trot,  though  the  gates 
Anderson,  109  Ala.  299,  19  So.  516;  were  up,  is  properly  refused  where 
Henning  v.  Caldwell,  63  Hun,  635,  18  the  gateman,  by  nodding  to  the  plain- 
N.  Y.  Supp.  339  [positive  direction  tiff,  invited  him  to  cross  (Clark  v. 
to  cross]).  So  as  to  foot  passenger  Boston  &  M.  R.  Co.,  164  Mass.  434» 
(Waldele  v.  N.  Y.  Central  R.  Co.,  38  41  N.  E.  666.  But  one  famiilar 
N.  Y.  Supp.  1009  [traveler  invited,  with  the  locality,  and  having  knowl- 
and  perplexed  by  tracks] ) ;  St.  Louis,  edge  of  the  fact  that  a  railroad  com- 
etc.  Ry.  Co.  v.  Hitt,  76  Ark.  227,  88  pany  was  not  accustomed  to  operate 
S.  W.  908,  990;  Scott  v.  St.  Louis,  its  gates  between  certain  hours,  who 
etc.  Ry.  Co.,  112  Iowa,  54,  83  N.  W.  crosses  the  track  between  those  hours^ 
818  (1900)  ;  Plaunt  v.  Railway  Tr.  cannot  rely  on  the  open  gate  as  an 
Co.,  86  Minn.  506,  91  N.  W.  19  assurance  of  safety  ;Weed  v.  N.  Y. 
(1902) ;  International,  etc.  Ry.  Co.  Central  R.  Co.,  91  Hun,  293,  36  N.  Y. 
V.  Bryant,  54  S.  W.  (Tex.  App.)  Supp.  98.  And  in  Maine  it  has  been 
364  (1899);  Southern  Ry.  Co.  v.  held  that  where  a  foot- traveler's 
Clark,  32  Ky.  L.  Rep.  69,  105  S.  W.  view  of  the  tracks  was  unobstructed, 
384,  13  L.  R.  A.  (N.  S.)  1071  and  she  neither  looked  nor  listened, 
(1907).  she  could  not  recover,  though  gates 

"•  Glushing  v.  Sharp,  96  N.  Y.  676  maintained  by  the  company  at  the 

[plaintiff   did  not  continue  looking  crossing    were    temporarily    in    dis- 

after    reaching    track] ;    Palmer    v.  use  and  open    (Romeo  v.  Boston  S^ 

N.  Y.  Central  R.  Co.,  112  N.  Y.  234,  Me.  R.  Co.,  87  Me.  640,  33  Atl.  24). 

19  N.  £.  678  [doubtful  whether  de-  "^One    is    not    negligent,    in    ap- 

ceased  looked  at  all] ;  Oldenburg  v.  proachii^  a  railroad  crossing,  if  he 

N.  Y.  Central  R.  Co.,  124  N.  Y.  414,  sees   the    flagman    standing   at   the 

26   N.   E.    1021;    Conaty   v.   N.   Y.,  crossing  without  a  flag   (Robbins  v. 

New  Haven,  etc.  R.  Co.,   164  Mass.  Fitchburg  R.  Co.,  161  Mass.  145,  36 

572,    42    N.    E.     103.     A    traveler  N.   E.   752).     But  where  plaintiff's 

approaching     a     railroad     crossing  only  excuse  for  not  looking  was  that 

guarded  by  gates  is  not  required  to  the   keeper   of   carriage   gates,   who 

exercise  the  same  vigilance  to  look  owed    no    duty    to    foot-passengers, 

and  listen  as  where  he  approaches  gave  no  warning  that  a  train  was 

one  not  so  guarded   (Kane  v.  N.  Y.,  coming,     held      that    plaintiff    was 

New  Haven,  etc.  R.  Co.,   132  N.  Y.  properly  nonsuited  (Davey  v.  South- 

160,  30  N.  E.  256).     It  is  not  negli-  western  R.  Co.,  L.  R.  11  Q.  B.  Div» 
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sufficient  to  support  a  verdict  excusing  the  plaintiff  from 
the  .usual  vigilance  in  looking  or  hstening  for  trains, 
within  reasonable  limits.**^  No  invitation,  however,  is  any 
excuse  for  being  oblivious  to  what  is  plainly  in  sight,  or 
for  dispensing  with  the  use  of  ordinary  care."*  A 
traveler  is  not  bound,  after  seeing  a  train  depart  out  of 
sight,  to  watch  for  its  possible  speedy  return."*  He  is  not 
necessarily  in  fault  for  failing  to  watch  for  a  train  or 
section  of  train  following  another,  without  warning,  and 
with  an  interval  of  only  a  few  seconds.**®    If  the  track  is 

213,  aff'd,  12  Id.  70).  The  omission  36,  67  S.  W.  960  (1902);  Diech- 
of  a  brakeman  to  warn  plaintiff  of  mann  v.  Ry.  Co.,  121  N.  W.  (Iowa) 
the  approach  of  a  train  is  no  excuse,  676  (1909)  ;  McGuigan  v.  Ry.  Co., 
without  proof  that  he  was  stationed  225  Pa.  594,  73  Atl.  958  (1909). 
there  to  warn  travelers  (Young  v.  "*Culbertson  v.  Metropolitan  St 
N.  Y.,  Lake  Erie,  etc.  R.  Co.,  107  R.  Ck>.,  36  S.  W.  (Mo.)  834;  Missouri, 
N.  Y.  600,  14  N.  E..434).  The  ab-  etc  Ry.  Co.  v.  Ray,  supra;  Denver, 
sence  of  a  flagman  from  the  crossing  etc.  Ry.  Co.  v.  Gustafson,  supra; 
at  the  time,  plaintiff  having  only  Union  Pac.  Ry.  Co.  v.  Roeewater,  157 
sometimes  seen  one  there,  gave  him  Fed.  168,  84  C.  C.  A.  616  (1908). 
no  right  to  assume  that  the  crossing  ^Duame  v.  Chicago,  etc.  R.  Co., 
was  safe,  and  neither  to  look  nor  72  Wis.  523,  40  N.  W.  394;  Phillips 
listen  (Whalen  v.  N.  Y.  (Ilentral  R.  v.  Milwaukee,  etc.  R.  Co.,  77  Wis. 
Co.,  58  Hun,  431,  12  N.  Y.  Supp.  349,  46  N.  W.  543.  A  traveler  ap- 
527 ) .  One  approaching  a  railroad  proaching  a  crossing  on  a  dark  night, 
crossing  has  no  right  to  rely  for  his  and  hearing  a  locomotive  at  a  con- 
protection  solely  on  the  custom  of  siderable  distance,  is  not  bound  to 
the  company  to  have  a  flagman  at  surmise  that  it  may  be  backing  a 
the  crossing.  He  must  look  and  train  of  flat  cars  towards  the  cross- 
listen,  if  none  is  there  (Smith  v.  ing,  w^ithout  light  or  signal  thereon 
Wabash  R.  Co.,  141  Ind.  92,  40  N.  E.  (Chicago,  etc.  R.  Co.  v.  Sharp,  11  C. 
270).  C.  A.  337,  63  Fed.  532). 

*"  These  invitations  do  not  justify  "•  Breckenfelder    v.    Lake    Shore, 

the  entire  disuse  of  sight  and  hear-  etc.  R.  0>.,  79  Mich.  560,  44  N.  W. 

ing,   or  a  blind   reliance  on  signals  957  [detached  cars] ;  Grand  Rapids, 

(Denver,  etc.  R.  Co.  v.  Gustafson,  21  etc.  R.  Co.  v.  Cox,  8  Ind.  App.  29, 

Colo.   393,  41   Pac.   505)  ;   Missouri,  35  N.  E.  183.    Where  one  was  killed 

etc.  Ry.  Co.  v.  Ray,  25  Tex.  App.  667,  by  a  train  following  another  train 

63  S.  W.  912    (1901);   Denver,  etc  which  had  just  passed,  at  a  short  in- 

Ry.  Co.  V.  Gustafson,  21   Colo.  393,  terval  and  at  high  speed,  held,  that 

41  Pac.  505  (1895)  ;  Lake  Erie,  etc  the   question   of   contributory   negli- 

Ry.  Co.  V.   Fike,  35  Ind.  App.  554,  gence  in  failing  to  look  for  a  second 

74   N.   E.   636    (1905);   Edwards  v.  train  before    crossing    was   for  the 

(Hiicago,  etc.  Ry.  Co.,  94  Ma  App.  jujy'(McGhee  v.  White,  13  C.  0.  A. 
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SO  obstructed  that  the  traveler  cannot  see  along  it,  it  may 
be  sufficient  for  him  to  listen  for  the  approach  of  a  train.^**^ 
Where  the  traveler  could  not  have  seen  or  heard  anything 
which  would  have  given  him  warning,  if  he  had  both 
looked  and  listened,  his  omission  to  do  so  could  not  have 
contributed  to  his  injury,^®^  A  traveler  who  looks  is  not 
deemed  negligent,  as  matter  of  law,  simply  because  he 
fails  to  see  an  approaching  train,  if  it  was  not  generally 
\dsible  from  the  highway,  even  though,  if  he  had  looked 
for  the  train,  at  some  precise  point  on  the  highway,  he 
could  have  seen  it.""  Neither  is  he  deprived  of  all  remedy 
because,  when  confused  by  the  multiplicity  of  tracks  and 
trains,  or  by  noise  and  danger,  he  fails  to  see  the  par- 
ticular train  which  injures  him,*®*    His  attention  may  be 

608,  66  Fed.  502) ;  s.  c,  French  v.  decea^d  did  not  look  or  listen  for 

Taunton  Br.  R.  Co.,  116  Mass.  637;  the    former    train    as    the    evidence 

Bowen  v.  N.  Y.  Central  R.  Co.,  89  tended  to  show  that  he  could  neither 

Hud,  594,  35  N.  Y.  Supp.  540.  have  seen  nor  heard  it,  and  that  his 

*"Beisiegel    v.    N.   Y.    Central   R.  attention    was   necessarily   given    to 

Co.,   34   N.  Y.   633;   see  Ma^kay  v.  the  other   (Smedis  v.  Brooklyn,  etc. 

N.  Y.  Central  R.  Co.,  35  Id.  76,  and  R.  Co.,  88  N.  Y.  13)  ;  Noakes  v.  New 

cases  cited  under  last  section.    If  the  York,  etc.  Ry.  Co.,  121  N.  W.  App. 

view  is  obstructed,  a  failure  to  listen  Div.  716,  106  N.  Y.  Supp.  622;  Mo- 

for  a  train  will  prevent  a  recovery  Canna  v.  New  England  Ry.  Co.,  20 

(Union   Pac.   R.   Co.   v.   Adams,   33  R.  I.  439,  39  Atl.  891  (1898)  ;  Wheel- 

Kans.  427,  6  Pac.  529).  er  v.  Or^on  Ry.,  etc.  Co.,  16  Idaho, 

"■Davis  V.  N.  Y.  Central  R.  Co.,  373,  102  Pac.  347  (1909). 

47  N.  Y.  400;  Norfolk,  etc.  R.  Co.  v.  "•Massoth  v.  Delaware,  etc.  Canal 

Burge,  84  Va.  63,  4  S.  E.  21 ;  Struck  Co.,  64  N.  Y.  524. 

V.  Chicago,  etc.  R.  Co.,  58  Minn.  298,  •*  McGovern  v.   N.  Y.   Central  R. 

59   N.   W.    1022.     No   fault  can  be  Co.,  67  N.  Y.  417;  Haycroft  v.  Lake 

imputed  for  not  looking  in  a  direc-  Shore,  etc.  R.  Ck).,  64  Id.  636;  Pow- 

tion    where   nothing   could   be   seen,  ell  v.  N.  Y.  Central  R.  Co.,  22  Hun, 

especially     if     the     obstruction     is  56;  Pennsylvania  R.  Co.  v.  Werner, 

caused     by     the     defendant     itself  89  Pa.  St.  69 ;  Cooper  v.  Lake  Shore, 

(McGuire  v.  Hudson  River  R.  Co.,  2  etc.  R.  Co.,  66  Mich.  261,  33  N.  W. 

Daly,   76 ;    Cleveland,  etc  R.  Co.  v.  306 ;  Chicago,  etc.  R.  Co.  v.  Luebeck, 

Crawford,  24  Ohio  St.  631).     Where  157   111.    595,   41    N.   E.   897;    s.   P., 

the    train    had    no    head-light,    and  Sherry  v.  N.  Y.  Central  R.  Co.,  104 

made  but  little  noise,   and  another  N.  Y.   652,   10  N.  E.   128;   Bush  v. 

approaching  train  had  a  bright  head-  Union   Pac.  Ry.   Co.,  62  Kans.   709, 

light,  and  made  a  great  noise,  held,  64  Pac.  624  (1901)  ;  Lee  v.  Chicago, 

that  it  was  not  to  be  assumed  that  etc.  Ry.  Co.,  68  Minn.  49,  70  N.  W. 
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SO  diverted  that,  quite  consistently  with  due  care  and 
prudence,  he  may  fail  to  look  or  listen  at  the  proper  time ; 
and  if  so,  his  omission  is  excused,^^'  And  although  the 
plaintiff  may  have  disregarded  all  rules,  and  may  have 
crossed  the  track  in  a  reckless  manner,  yet  if  he  succeeded 
in  crossing  safely,  and  was  injured  by  the  defendant's 
negligence,  while  standing  in  a  place  which  ought  to  have 
been  one  of  safety,  he  may  none  the  less  recover.^®'  His 
negligence  has  not,  in  such  case,  contributed  to  his  injury. 
Passengers  in  a  closed  vehicle,  crossing  a  track,  are  not 
bound  to  watch.  That  is  the  duty  of  the  carrier;  and 
passengers  may  assume  that  he  has  done  so.**^  The ' '  look 
and  listen  ' '  rule  applies  to  travelers  on  the  highway ;  it 
does  not  apply  to  passengers  or  intending  passengers 
going  to  or  from  a  station  or  train  upon  a  path  prepared 
for  them  by  the  company.**®    And  it  does  not  apply,  in 

867   (1897)  ;  Guhl  v.  Whitoomb,  109  cases  are  cited  under  §  66,  ante.    It 

Wis.  69,  85  N.  W.  142,  83  Am.  St.  is  otherwise  where  a  passenger  has 

Rep.    889    ( 1901 ) ;    Wheeler   v.    Ry.  full  opportunity  to  advise  or  ccmtrol 

Co.,  aupra^  the  driver    (Brickell  v.  N.  Y.   Cftn- 

"» A  prudent  man's  aittention  may  tral  R.  Co.,  120  N.  Y.  290,  24  N.  E. 

be  diverted]  so  that  he  will   fail  to  449).      Plaintiff    was    riding    in    a 

look  and  listen,  and  it  is  proper  to  wagon  owned  and  driven  by  another, 

leave  it  to  the  jury  to  say  whether  it  at  the  invitation  of  the  driver.    He 

was  negligence  to  so  fail    (Pennsyl-  had  no  control  of  the  horses,  and  the 

vania   Co.   v.    Rudel,    100    III.    603;  wagon  was  struck  by  a  train  at  a 

Smedis  v.  Brooklyn,  etc.  R.  Co.,  88  railroad    crossing;    if    plaintiff   had 

N.  Y.  13;  s.  p.,  Barstow  v.  Berlin,  34  looked  and  listened,  he  would  have 

Wis.  357;   Thompson  v.  N.  Y.  Cen-  discovered  the  train  in  time  to  have 

tral  R.  Co.,  110  N.  Y.  636,  17  N.  E.  avoided  the  accident     Question  for 

690   [attention  diverted  by  reckless  jury   (Howe  v.  Minneapolis,  etc  IL 

boy].  Co.,   62   Minn.   71,   64   N.   W.   102). 

*•  Dobiecki  v.  Sharp,  88  N.  Y.,  203  But  the  rule  of  exemption  does  not 

[decedent    crossed    in    full    view   of  apply  if  the  driver  is  the  servant  of 

train,  but  had  safely  reached  plat-  the  plaintiff  or  under  his  control,  or 

form].  where  the  parties  are  engaged  in  a 

^  A  passenger  in  a  street  car  which  joint  enterprise,  or  where  the  drivir 

is  approaching  a  railroad  crossing  is  is  of  known  incompetency, 
under  no  obligation  to  look  or  listen       "*  Warfield  v.  N.  Y.,  Lake  Erie,  ett. 

for  an  approaching  train  (McCallum  R.   Co.,  8  N.  Y.  App.  Div.  479,  40 

V.  Long  Island  R.  Co.,  38  Hun,  569;  N.  Y.  Supp.  783;  Terry  v.  Jewett,  78 

O'Toole  V.  Pittsburgh,  ete.  R.  Co.,  158  N.  Y.  338;  Brassell  v.  N.  Y.  Central, 

Pa.  St.  99,  27  Atl.  737 ) .    Many  other  ete.  R.  Co.,  84  Id.  241. 
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all  its  stringency,  to  servants  employed  upon  the  railroad, 
who  could  not  fully  perform  their  duties  if  they  stopped 
to  look  and  listen.^®^  Omission  to  look  and  listen  is  not 
necessarily  gross  negligence,*"® 

§  478.  Obstructions  to  view.  —  The  traveler 's  view  of 
a  railroad  track  is  often  obstructed  by  the  natural  forma- 
tion of  the  land,  by  the  growth  of  trees,  by  the  erection  of 
buildings,  by  trains  standing  on  side  tracks,  or  by  other 
hindrances,  natural  or  artificial;  so  that,  in  many  cases, 
he  cannot  see  an  approaching  train  in  time  to  avoid  it. 
If  such  an  obstruction  is  caused  by  the  act  of  the  railroad 
company,  that  is  not  of  itself  independent  evidence  of 
negligence,  so  as  to  make  it  liable  to  one  who  is  injured  by 
its  train,  so  long  as  such  obstruction  consists  in  a  lawful 
use  of  the  company's  own  premises,  as  by  piUng  materials 
upon  its  land,*®^  or  standing  cars  upon  its  side  tracks.®"^ 
An  obstruction  of  view,  however  caused,  may  impose 
upon  the  company  a  duty  of  increased  care  and  watchful- 
ness in  running  its  trains  at  that  point,  and  of  giving 
more  warning  signals  than  are  prescribed  by  statute ; 


S08 


"•Jordan  v.  Chicago,  etc.  R.  Co.,  Chicago,  etc  R.  Co.,  70  III.  246).  It 
58  Minn.  8,  59  N.  W.  633;  Hayes  v.  is  not  negligence  per  se  for  a  rail- 
Northern  Pac.  R.  Co.,  20  C.  C.  A.  road  company  to  permit  cars  to  stand 
52,  74  Fed.  279;  McMarshall  v.  Chi-  on  its  side  track,  so  a«  to  obstruct 
cago,  etc.  R.  Co.,  80  Iowa,  757,  45  the  view  of  an  approaching  train 
X.  W.  1065  [servant  of  another  road,  (Chicago,  etc.  R.  Co.  v.  Nelson,  59 
signaling  train] ;  Reidel  v.  Chicago,  111.  App,  308 ;  Dillingham  v.  Parker, 
etc.  Ry.  Co.,  144  N.  E.  (111.  App.)  80  Tex.  572,  16  S.  W.  335).  But  it 
424,  atrd,  88  N.  E.  (111.)  254  (1909).  may  be  evidence  of  negligence,  under 

•"Manley  v.   Boston,  etc.   R.   Co.,  special  circumstances   (Houston,  etc. 

159  Mass.  493,  34  N.  E.  961;  Sulli-  R.  Co.  v.  Stewart  [Tex.],  17  S.  W. 

van  V.  N.  Y.,  New  Haven,  etc.  R.  Co.,  33).    It  has  been  held  that  a  railroad 

154  Mass.  524,  28  N.  E.  911.  company    has    no    right    to    permit 

*"  Cordell  v.  N.  Y.  Central  R.  Co.,  hedges,  trees  or  anything  else  to  grow 

70  N.  Y.  119.  on  or  overhang  its  right  of  way  to 

'"'The  general  rule  is  that  a  com-  such  an  height  as  to  materially  ob- 

pany  may  place  its  cars  on  its  side-  struct  the  view  of  a  highway  crossing 

tracks,    and   allow   them   to   remain  (Chicago,  etc.   R.   Co.  v.  Tilton,  26 

there   as  long  as   its  business  may  111.  App.  362;   Terre  Haute,  etc.  R. 

require     (Wabash,    etc.    R.    Co.    v.  Co.  v.  Barr,  31  Id.  57). 

Hicks,  13  HI.  App.  407;  Disbrow  v.  *•  Richardson  v.  N.  Y.  Central  R. 


§   478]  KAILROAD   INJUBIES   TO   PERSONS.  1214 

and  it  will  often  excuse,  in  a  traveler,  conduct  which  might 
otherwise  be  deemed  negligent.'^*  On  the  other  hand, 
whatever  may  be  the  cause  of  the  obstruction,  travelers, 
seeing  it,  are  bound  on  their  part  to  use  additional  pre- 
cautions for  the  purpose  of  ascertaining  whether  a  train 


Co.,  45  N.  Y.  846.     See   CordeU  v.  414,  26  N.  E.  1021  [standing  train] ; 

Same,  70  Id.  119;  Sullivan  v.  Tioga  Parsons   v.    N.    Y.    Central    R.    Ca, 

R.   Co.,   44   Hun,   304;    Guggenheim  113  N.  Y.  355,  21  N.  E.  145  [esoap- 

V.  Lake  Sliore,  etc.  R.  Co.,  66  Mich,  ing  steam  and  obstructions  to  view] ; 

150,  33  N.  W.  161;  McGill  v.  Pitts-  McDuffie  v.  Lake  Shore,  etc.  R.  Co., 

burgh,  eta  R.  Co.,  152  Pa.  St.  331,  98  Mich.  356,  57  N.  W.  248  [similar 

25  Atl.  540;  Missouri  Pac.  R.  Co.  v.  case] ;  Petrie  v.  N.  Y.  Central  R.  Co., 

Lee,  70  Tex.  496,  7  S.  W.  857  [weeds:  66   Hun,   282,   21   N.   Y.   Supp.    159 

no     signal].     Where     the     company  [cars  stood  on  side  track]  ;  Austin  v. 

permits  needless  obstructions  to  the  Long  Island  R.  Co.,  69  Hun,  67,  23 

view   it   is   its   duty  to  operate   its  N.  Y.  Supp.  193  [signboard] ;  Kelsey 

trains    with    reference   to    such    ot)-  v.   Staten   Island   Rapid   Transit  R. 

structions,  in  such  manner  that  trav-  Co.,   78   Hun,   208,   28  N.  Y.   Supp. 

elers   whose   view   is   so   obstructed,  974;    Meddaugh   v.   N.   Y.,   Ontario, 

niay,  by  ordinary  care,  avoid  injury  etc.  R.  Co.,  86  Hun,  620^  33  N.  Y. 

(Chicago,  etc.   R.   Co.  v.   Hinds,  56  Supp.    793;    Neiman    v.    Delaware, 

Kans.   758,   44   Pac.   993;    Crawford  etc.  Canal  Co.,  149  Pa.  St.  92,  24  Atl. 

V.   Delaware,  etc.  R.  Co.,  56   N.   Y.  96     [obstructions     to    view;     noise 

Super.  607,  1  N.  Y.  Supp.  339;  Chi-  from   adjacent   factory];    Fisher   v. 

cago  R.  Co.  V.  Rol»nson,   127  111.  9,  Monongahela  R.  Co.,  131  Pa.  St.  292, 

18  N.   E.   772    [car  rapidly   passing  18  Atl.  1016  [pile  of  freight] ;  BalU- 

another     discharging     passengers] ;  more,   etc.   R.   Co.   v.   Walbom,   127 

Bilton    V.    Southern    Pac.    Ry.    Co.,  Ind.    142,   26   N.   E.   207    [ears   and 

148  Cal.  443,  83  Pac.  440    (1906);  buildings];    Cincinnati,   etc.    R.    Cb. 

International,  etc.  Ry.  Co.  v.  Knight,  v.   Grames,    136   Ind.   39,   34  X.   E. 

45  S.  W.    (Tex.  App.)    167    (1898);  714  [stopped;  continued  watching]; 

Weaver  v.  Columbus,  etc.  Ry.  Co.,  76  N.  Y.,  Chicago,  etc.  R.  Co.  v.  Lue- 

Ohio  St.  164,  81  N.  E.  180   (1907);  beck,    157    111.    596>    41    X.    E.    897 

Southern  Ry  Co.  v.  Jones,   106  Va.  [standing     train;     many     tracks]; 

412,  56  S.  E.  155   (1907) ;  Northern  Davis  v.  Kansas  City  R.  Co.,  46  Mo. 

Pac.  Ry.  Co.  v.  Spike,  121  Fed.  44,  App.  180  [cars  on  side-track] ;  Xorth- 

57  C.  C.  A.  384  (1903) ;  Illinois,  etc.  em  Pac.  R.  Co.  v.  Austin,  12  C.  C.  A. 

Ry.   Co.  V.  Morris,  28  Ky.  L.  Rep.  97,  64  Fed.  211;   Kenney  v.  Hanni- 

956,  90  S.  W.  979  (1906).  bal,   etc.    R.    Co.,    105   Mo.   270^    16 

•*•  In  the  following  cases  plaintiff  S.  W.  837.    And  see  further,  §  476a, 

loked    and    listened,    but    view   was  ante.     Where   obstructions  make   it 

obstructed.     Held,  question  for  jury  impracticable  to  see  or  hear,  looking 

(Siegel  V.  Milwaukee,  etc.  R.  Co.,  79  may  be  excused    (McKune  v.   Santa 

Wis.  404,  48  N.  W.  488;   Oldenburg  Clara  Lumber  Co.,  110  Cal.  480,  42 

V.  N.  Y.  Central  R.  Co.,   124  N.  Y.  Pac.  980). 
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is  approaching."®'  Thus,  one  who  is  driving  a  horse 
should,  if  prevented  from  seeing  the  approach  of  a  train 
until  he  comes  to  the  edge  of  the  track,  drive  slowly,  keep- 
ing his  horse  under  full  control,  so  that  he  can  stop  at  any 

*"  Cases  cited  under  §  476,  ante;  sounded  at  suitable  distances,  it  can- 
Louisville,  etc.  R.  Co.  v.  Stommel,  126  not  be  declared,  as  a  matter  of  law, 
Ind.  35,  25  N.  E.  863  [care  propor-  that  it  was  his  duty  to  stop  before 
tioned  to  danger] ;  Louisville,  etc.  R.  dri\nng  uopn  the  track  ( Chicago, 
Co.  V.  French,  69  Miss.  121,  12  Co.  etc.  R.  Co.  v.  Hinds,  66  Kans.  768, 
338 ;  Hayden  v.  Missouri,  etc.  R.  Ca,  44  Pac.  993 ) ;  s.  p.,  Cincinnati,  etc 
124  Mo.  666,  28  S.  W.  74  [high  prairie  R.  Co.  v.  Farra,  66  Fed.  496,  13  C. 
grass];  Norfolk,  etc.  R.  Co.  v.  Stone,  C.  A.  602  [undergrowth  and  banks: 
88  Va.  310,  13  S.  E.  432  [deep  cut];  listened,  but  could  not  see].  And 
St.  Louis,  etc.  R.  Co.  v.  Tippett,  66  there  is  no  duty  to  stop  and  look  at 
Ark.  457,  20  S.  W.  161 ;  Atchison,  etc.  a  point  from  which  the  train  would 
R.  Co.  V.  Townsend,  39  Kans.  116,  17  not  be  visible  (Kenney  v.  Hanni- 
Pac.  804;  Owens  v.  Pennsylvania  R.  bal,  etc.  R.  Co.,  105  Mo.  270,  15 
Co.,  41  Fed.  187.  Where  the  view  of  S.  W.  983,  16  Id.  837;  Kelsey  v. 
the  track  from  the  highway  is  ob-  Staten  Island  R.  Co.,  78  Hun,  206, 
stnicted,  or  the  crossing  is  in  other  28  N.  Y.  Supp.  974 ) .  Plaintiff  heard 
respects  especially  dangerous,  it  is  the  whistle  of  an  approaching  ti'ain, 
the  duty  of  a  traveler,  aware  of  such  where  his  view  of  the  track  was  ob- 
facts,  to  exercise  a  higher  degree  of  stnicted,  but  drove  on  with  his 
care  than  when  the  view  is  unob-  team,  thinking  he  could  get  across, 
stnicted;  and  if  he  cannot  other-  Held,  he  could  not  recover  (Pennsyl- 
wise  satisfy  himself  that  it  is  pru-  vania  Co.  v.  Morel,  40  Ohio  St.  338). 
dent  to  cross,  he  must  stop  and  listen  To  same  eHect,  Gothard  v.  Alabama, 
before  driving  on  the  track  (Chi-  etc.  R.  Co.,  67  Ala.  114;  Haas  v. 
cago,  etc  R.  Co.  v.  Crisman,  19  Colo.  Grand  Rapids,  etc.  R.  Co.,  47  Mich. 
30,  34  Pac.  286) ;  s.  P.,  Houghton  v.  401;  Bilton  v.  Southern  Pac.  Ry.  Co., 
Chicago,  etc.  R.  Co.,  90  Mich.  308,  58  supra;  Cincinnati,  etc.  Ry.  Co.  v. 
N.  W.  314  [train  known  to  be  due] ;  Howard,  124  Ind.  280,  24  N.  E.  892, 
Seefeld  v.  Chicago,  etc.  R.  Co.,  70  19  Am.  St.  Rep.  96,  8  L.  R.  A.  593 
Wis.  216,  36  N.  W.  278  [same];  (1890)  ;  Cleveland,  etc.  Ry.  Co.  v. 
Clark  V.  Northern  Pac.  R.  Co.,  47  Wuest,  40  Ind.  App.  693,  82  N.  E. 
Minn.  380,  50  N.  W.  365;  Chicago,  986,  41  Ind.  App.  210,  83  N.  E.  620 
etc.  R.  Co.  V.  Williams,  56  Kans.  333,  (1908);  Louisville,  etc.  Ry.  Co.  v. 
43  Pac.  246.  But  just  where  he  Satterwhite,  112  Tenn.  185,  79  S.  W. 
should  stop,  is  for  the  jury  (Smith  106  (1904);  KnV)pf  v.  Pliiladelphia, 
T.  Baltimore,  etc.  R.  Co.,  158  Pa.  St.  etc.  Ry.  Co.,  2  Pennw.  392,  46  Atl. 
82,  27  Atl.  847).  Where  the  view  of  747  (1899)  ;  Evansville,  etc.  Ry.  Co. 
a  track  is  so  obstructed  by  sunflowers,  v.  Clements,  32  Ind.  App.  650,  70 
negligently  permitted  to  grow  on  the  N.  E.  554  (1904);  Golinvaux  v. 
depot  grounds,  that  a  driver  could  Burlinpfton,  etc.  Ry.  Co.,  125  Iowa, 
not  see  an  approaching  train  until  652,  101  X.  W.  465  (100t5);  Louis- 
nearly  on  the  track,  but  could  have  ville,  etc.  Ry.  Co.  v.  Luons.  30  Ky. 
heard    the    whistle    if    it    had    been  L.  Rep.  359,  98  S.  W.  358,  30  Ky» 
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moment,  if  necessary,  looking  and  Ustening  whenever  he 
can  usefully  do  so.  But  if  these  precautions  fail  to  pro- 
tect him,  he  will  be  held  free  from  contributory  negli- 
gence.^^®   If  such  obstructions  are  unlawfully  placed  upon 

L.  Rep.  539,  99  S.  W.  959    ( 1907 ) ;  etc.  R.  Co.  v.  Griffith,  159  U.  S.  603, 
Robinson  v.   Rockland,  etc.   St.   Ry.  16  S.  Ct.  105).     Where  the  view  of 
Co.,  99  Me.  47,  58  Atl.  57    (1904);  track  was  obstructed  by  high  ground, 
Fuchs    V.    Lehigh    Valley    Ry.    Co.,  a  building  and  piles  of  wood  on  both 
61    Atl.     (N.    J.    Sup.)     1     (1906);  sides,     which    'the     company     had 
Colorado,   etc.    Ry.    Co.    v.    Thomas,  placed    there,     so    that    the    train 
33  Colo.  517,  81  Pac.  801,  70  L.  R.  A.  could  not  be  seen  by  deceased  until 
681   (1905);  Chicago,  etc.  Ry.  Co.  v.  his   horses  were   on  the  track,  and 
Andrews,   130  Fed.  65,  64  C.  C.  A.  then  only  for  about  sixty  rods.   Held, 
399  (1904);  Chicago,  etc.  Ry.  Co.  v.  it    not    being    clear    that    deceased 
Moon,  88  Ark.  231,   114  S.  W.  228  heard   either  whistle   or   bell,   there 
(1909);   Bavthelmas  v.  Lake  Shore,  was     no     negligence     on     his    part 
etc.   Ry.   Co.,   224   Pa.   597,   74   Atl.  (Mackay  v.  N.  Y.  Central  R.  Co.,  35 
556    (1?09) ;    Heitman    v.    Ry.    Co.,  N.  Y.  75).    To  same  eflfect,  Hermans 
10    Cal.     App.    397,     102    Pac.     15  v.  X.  Y.  Central  R.  Co.,  63  Hun,  625, 
(1909) ;    Chicago,    etc.    Ry.    Co.    v.  17  K  Y.  Supp.  319  [view  obstructed 
Wheeler,    80    Kans.    187,    101    Pac.  by  box  cors] ;  Hubbard  v.  Boston  & 
1001    ( 1900-) ;  Hope  v.  Great  North-  Alb.  R.  Co.,  162  Mass.  132,  38  N.  E. 
em  Ry.  Co.,   122  N.  W,    (X.  Dak.)  366  [ledge  of  rock];  Goodenough  v. 
997  (1S^)9) ;  Erie  Ry.  Co.  v.  Scbultz,  Pennsylvania  R.  Co.,  55  N.  J.  Law, 
173  Fed.  759,  97  C.  C.  A.  573  (1910).  596  [buildings  and  trees];   Chicago, 
**  Tliere  was  evidence  that  plaintiff,  etc.  R.  Co.  v.  Lee,  87  111.  454 ;  Bower 
driving  slowly  and  with  a  safe  horse,  v.  Chicago,  etc.  R.  Co.,  61  Wis.  457; 
stopped   at  a  point  more  than   600  Loucks  v.   Chicago,  etc.   R.  Co.,  31 
feet  from  the  crossring,  from  which  Minn.  526;    Faber  v.   St.  Paul,  etc 
a   train   could   be   seen,   to   look   or  R.  Co.,  29  Id.  465;  Sebum  v.  Penn- 
listen,  but,  neither  seeing  nor  hear-  sylvania  R.  Co.,  107  Pa.  St.  8;  Fund- 
ing anything,  drove  slowly  up  a  hill  ton  v.  Chicago,  etc.  R.  Co.,  61  Iowa, 
to  a   point  between  foriy  and  fifty  452;    Strong  v.  Sacramento,  etc.  R. 
yards  from  the  track,  where  she  again  Co.,  61   Cal.  326).     Compare  Cleve- 
stoppcd    and    listened,    but,    hearing  land,   etc.    R.    Co.    v.    Crawford,  24 
nothing,  she  then  drove  slowly  down  Ohio  St.   631;    Chicago,  etc.  R.  Co. 
the  hill,  listening  all  the  time,  and  v.  Starmer,  26  Neb.  630^  42  N.  W. 
that  when  the  horse  had  his  feet  on  706;     Pittsburgh,     etc.     R.    Co.    v. 
the    nearest    rail,    the    train,    which  Burton,  139  Ind.  357,  37  N.  E.  15(^ 
was    behind    time,    came    roimd    a  38  Id.  694   [horses  frightened];  see 
curve.     Between  the  point  at  which  Reed  v.  Chicago,  etc.  R.  Co.,  74  Iowa, 
plaintiff  first  stopped  and  the  cross-  188,  37  N.  W.  149;  Gulf,  etc  R.  Co. 
ing,  there  was  no  point  from  which  v.  Shieder,  88  Tex.  152,  30  S.  W.  902 
the    track    could    be    seen,    and    the  [standing  oars] ;   Crane  v.  Michigan 
train  did  not  whistle  as  required  by  Central  R.  Co.,  107  Mich.  511.  65  N. 
law.    Held,  that  plaintiff  was  not,  as  W.  527  [fence  and  vegetation];  Atchi- 
matter  of  law,  negligent  (Baltimore,  son,  etc.  R.  Co.  v.  Hill,  57  Kans.  139, 
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the  highway  by  the  company,  that  may  be  considered  as 
an  element  in  proof  of  its  negligence.*"  Where  the  ob- 
struction is  a  moving  train  which,  in  an  inconsiderable 
time,  would  pass,  the  traveler  ought  to  wait  for  it  to  pass 
or  look  beyond  it ;  and  should  not  proceed,  without  look- 
ing, upon  the  instant  of  its  moving ;  *®®  and  when  the  only 
obstruction  is  smoke  or  dust,  the  traveler  should  wait  a 
reasonable  time  for  it  to  pass  away.' 


800 


§  479.  Crossing  when  highway  is  blocked.  —  A  diffi- 
cult question  arises  when  a  highway  is  completely  blocked 
up  by  a  train  standing  across  it,  for  an  unreasonable 
length  of  time,  yet  ready  to  start  at  any  moment.  The 
company  has,  of  course,  no  right  to  do  this."*^  There  is 
obvious  risk  in  any  attempt  to  pass  through  the  train,  yet 

45   Pac.    581    [weeds   and   willows],  etc.  Canal  Co.,  176  Pa.  St.  254,  35 

Though  a  person  injured  was  famil-  Atl.  190;  Hamm  v.  N.  Y.  Central  R. 

lar  with  the  dangers  of  the  crossing,  Co.,  50  N.  Y.  Super.  78). 

it  is  a  question  for  the  jury  whether  **  Heaney  v.  Long  Island  R.  Co., 

he  was  guilty  of  contributory  negli-  112  N.  Y.  122,  19  N.  E.  422;  Beynon 

genoe,  where  buildings  required  one  v.  Pennsylvania  R.  Co.,  168  Pa.  St. 

to  be  very  near  the  track  to  observe  642,    32    Atl.    84;    Oleson   v.    Lake 

an   approaching  train;    he   stopped,  Shore,  etc.  R.  Co.,  143  Ind.  405,  42 

looked  and  listened;   fog  obstructed  N.  E.  736;   Lortz  v.  N.  Y.  Central 

the    view;    the    train    was    running  R.  Co.,  83  Hun,  271,  31  N.  Y.  Supp. 

very  fast  and  no  signals  were  given  10G3;    s.   p.,   smoke   from   a  factory 

(Wilcox  V.  N.  Y.,  Lake  Erie,  etc.  R.  (Foran  v.  N.  Y.  Central  R.  Co.,  64 

Co.,   88   Hun,  263,  34  N.  Y.   Supp.  Hun,  510,  19  N.  Y.  Supp.  417).     So 

744).  held  as  to  a  cloud  of  dust  (Chicago, 

•"  So  held  where  the  company  piled  etc.  R.  Co.  v.  Fisher,  49  Kans.  460, 

wood   on    the   highway   contrary   to  30  Pac.  462;  Chicago,  etc.  Ry.  Co.  v. 

law    (Mackay  v.   N.   Y.   Central   R.  Hansen,  166  111.  623,  46  N.  E.  10^1 

Co.,  35  N.  Y.  75).  (1897);    Baltimore,   etc.   Ry.   Co.  v. 

«■  It  is  contributory  negligence  to  McClellan,  69  Ohio  St.  142,  68  N.  E. 

go   on    a    railroad   where   there    are  816    (1903);    Baker  v.  Tacoma,  etc, 

double  tracks,  after  a  train  has  just  Ry.  Co.,  44  Wash.  575,  87  Pac  826 

passed,  without  waiting  until  it  had  (1907). 

gone  sufficiently  far  to  give  a  view  •"Pittsburgh,     etc.     R.      Co.     v. 

of  the  other  track   (Purdy  v.  N.  Y.  Sponier,  85  Ind.  165;  Lake  Erie,  etc. 

Central  R.  Co.,  87  Hun,  97,  33  N.  Y.  R.  Co.  v.  Mackey,  53  Ohio  St.  370, 

Supp.  962;  Fletcher  v.  Fitchburg  R.  41  N.  E.  900;  Pittsburgh,  etc.  R.  Co. 

Co.,  149  Mass.  127,  21  N.  E.  30e,  3  v.   Kitley,   118  Ind.    152,  20  N.   E. 

L.  R.  A.  743;   Hughes  v.  Delaware,  727. 

[Law  of  Neo.    Vol.  I  —  77] 
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travelers  might  be  indefinitely  delayed  by  waiting  for  it 
to  move.  In  Massachusetts,  it  is  held  that  they  must 
thus  wait,  and  content  themselves  with  an  action  against 
the  company  for  the  delay.*"  But  the  true  rule  is,  as 
elsewhere  established,  that  it  is  not  negligence  for  a  trav- 
eler to  cross  by  the  only  path  left  open  to  him,  whether 
by  climbing  over  a  platform,'"  or  walking  between  two 
separated  cars,**'  or  behind  a  train,  so  long  as  he  takes 

""Gahagan  v.  Boaton^  etc  R.  Co.,  for  half  an  hour;  a  brakeman  told 

1  Allen,  187.     Such  suggestions  are  plaintiff  to  climb  "  right  across  the 

surely    fine    examples    of    judicial  train,"  and  crossing  in  front  or  rear 

humor.     After  two  or  three  years'  of  the  train  would  have  been  diffi- 

litigation,  the  plaintiff  might  possi-  cult.    Held,  that  a  nonsuit  was  prop- 

bly  recover  damages  to  the  amount  eriy  denied  (Phillips  v.  X.  Y.  k  New 

of  twenty-five   cents.     In  Wyatt  v.  England    R.    Co.,    80   Hun,   404,   30 

Great  Western  R.  Co.,  6  Best  &  S.  N.  Y.  Supp.  333;  Golden  v.  Pennsyl- 

700,  where  a  railway  company,  re-  vania  Ry.  Co.,  187  Pa.  St.  635,  41 

quired  by  statute  to  have  gates  at  Atl.  302    (1896);   Saa  Antonio,  etc. 

level  crossings,  provided  no  persons  Ry,  Co.  v.  Green,  20  Tex.  App.  5,  41^ 

to  open  them,  and  the  plaintiff,  find-  S.  W.  670  (1902). 
ing  no  person  in  attendance  to  open       *"  Where  the  plaintiff  walked  be- 

the  gates,  opened  them  himself,  and  tween    two    sections    of    a    divided 

was  injured  in  consequence ;  held,  he  train,  the  question  was  held  to  be 

bad  no  right  of  action.    We  suppose  for  the  jury   (Baltimore,  etc.  R.  Co. 

that  he  was  bound  to  stand  there  all  v.  Fitzpatrick,  35  Md.  32 ;  Dahlstrom 

night,  like  a  horse,  waiting  for  some  v.  St.  Louis,  etc.  R.  Co.,  108  Mo.  525, 

superior  intelligence  to  open  the  gate.  18  S.  W.  919  [cars  twenty-five  feet 

Or  perhaps  it  was  his  duty  to  walk  apart] ;   Grant  v.  Baltimore,  etc.  R 

down  to  London  and  request  the  di-  Co.,    2    Mac  Arthur,    277     [between 

rectors  to  send  a  man  back  with  him  freight  cars] ) ;  8.  p.,  LAke  Erie,  etc 

for  that  purpose.  R.  Co.  v.  Mackey,  53  Ohio  St.  370i,  41 

•"Ranch  v.  Lloyd,  31  Pa.  St.  358;  N.  E.  980;  Cleveland,  etc.  R,  Co.  v. 

Henderson  v.  St.  Paul,  etc.  R.  Co.,  Keely,  138  Ind.  600,  37  N.  E.  406). 

52  Minn.  479,  55  N.  W.  53.    Where  So,  also,  where  he  drove  between  two 

detached  cars  have  been  left  stand-  sections  of  train  twenty  feet  apart 

ing  for  more  than  an  hour  across  a  (Pennsylvania  R.  Co.  v.  Horst,  110 

public  street,  and  a  person  approach-  Pa.  St.  226,   1   Atl.  217).     But  in 

ing,  who,  after  using  care  to  discover  Lake  Shore,  etc.  R.  Co.  v.  (Tlemens, 

whether  there  is  danger  of  the  cars  5  HI.   App.   77,   it  was  held  to  be 

moving,  and  finding  none,  attempts  grossly  negligent  to  attempt  to  drive 

to  cross  over  the  platform,  and  is  in-  between  the  parts  of  a  train  which 

jured;   held,  contributory  negligence  had  opened  to  allow  other  trains  to 

a  questi<m  for  the  jury    (Weber  v.  pass.     And   so  in   Missouri   it  has 

Atchison,  etc  R.  Co.,  54  Kans.  389,  been   held   that  where   a  train  ob- 

38  Pac.  569).     The  train  had  stood  structed   the   street   crossing  for  a 


1219                       BAILROAD  INJUBIES   TO   PERSONS.  [§   479 

no  greater  risk  than  a  man  of  ordinary  prudence,  acting 

in  a  prudent  spirit,  would  take.'"     But  it  is  negligent^ 

when  an  engine  is  attached  to  a  train,  to  climb  over  car 

bumpers  or  other  parts  of  cars  which  no  prudent  man 

would  venture  upon  under  similar  circumstances.*"     It 

considerable  iime,  and  plalnjUfT  was  same] ;  Lake  Shore,  etc  R.  Oo.  v.- 
crushed  while  trying  to  pass  between  Pincbin,  112  Ind.  592,  13  N.  E.  677 
the  rear  of  the  train  and  the  rear  of  [over  drawbars  of  freight  train,, 
another  train,  there  could  be  no  re-  ready  to  move] ;  Hudson  v.  Wabash, 
covery  (Stillson  v.  Hannibal,  etc.  R.  Western  R.  Co.,  123  Mo.  445,  27 
Co.,  67  Mo.  671).  So,  also,  where  S.  W.  717  [climbing  over  pin  head] ; 
deoeaAed,  crossing  a  railroad  yard  Gurley  v.  Missouri  Pac.  R.  Co.,  104 
by  license,  tried  to  pass  through  an  Mo.  211,  16  S.  W.  11  [space  between 
opening  of  a  few  feet  between  cars  cars  barely  wide  enough  to  squeeze 
left  standing  while  another  car  was  through] ;  Hudson  v.  Wabash  R.  Go., 
switched  off,  when  there  was  noth-  101  Mo.  13,  14  S.  W.  15  [over  coop- 
ing to  indicate  that  the  opening  was  ling  pins] ;  Wherry  v.  Duluth, 
for  the  purpose  of  passing  through  etc.  R.  Co.,  64  Minn.  415,  67  N.  W. 
( Flynn  v.  Eastern  R.  Co.,  83  Wis.  223  [climbing  between  freight  cars] ; 
238,  53  N.  W.  494).  Bollinger  v.  Texas,  etc.  R.  Co.,  47 

•"The   doctrine   of  voluntary   ba-  La.  Ann.  721,  17  So.  253  [climbing 

sumption  of  risks  does  not  apply  to  through  open  freight  car] ;  Atchison, 

the  case  of  one  who  exercises  ordi-  etc.  R.  Co.  v.  Plaskett,  47  Kans.  112, 

nary  care  in  attempting  to  pass  by  27  Pac.  824   [freight  train  stopped 

the  rear  of  a  standing  train,  which  one  minute,  boy  climbed  over  cars; 

wrongfully    obstructs    most    of   the  no  liability].     But  where  it  is  cus- 

street  (Chicago,  etc  R.  Oo.  v.  Pres-  tomary  to  climb  over  bumpers,  and 

cott,  59  Fed.  237,  8  C.  C.  A.  100).    It  the  engineer  sees  plaintiff  doing  it, 

is  error  to  refuse  to  charge  that  if  a  recovery  may  be  had,  if  train  is  sud- 

man   of  ordinary   care   would   have  denly  started  ( Henderson  v.  St.  Paul, 

seen  that  it  was  hazardous  to  cross  etc.  R.  Co.,  52  Minn.  479,  55  N.  W. 

between    the    cars,    a^d    would    not  53).    To  similar  effect,  when  people 

have  attempted  to  cross  as  deceased  are  walking  between  cars  Burger  v. 

did,  the  jury  must  find  for  defend-  Missouri  Pac.  R.  Co.,   112  Mo.  238, 

ant   (Gulf,  etc.  R.  Co.  v.  Hamilton  20  S.  W.  430;   Southern  Ry.  C\).  v. 

[Tex.   Civ.   App.],   28   S.    W.   906).  Mouchet,  3  Ga.  App.  266,  59  S.  E. 

For  a  hard  and  doubtful  case,  see  927    (1907);    Jones  v.   Illinois,  etc. 

Howard  v.  Kansas  City,  etc.  R.  Cb.,  Ry.   Co.,   31   Ky.   L.   Rep.   825,    104 

41  Kans.  403,  21  Pac.  267  [climbing  S.    W.   258,    13    L.    R.    A.    (N.    S.) 

over   train,   where    crossing  blocked  1066   (1907);  Kriwinski  v.  Pem»yl- 

for  long  time].  vania  Ry.  Co.,  65  N.  J.  Law,  392, 

"•Magoon  v.  Boston,  etc.  R.  Ck>.,  47  Atl.  447  (1900);  Barr  v.  South- 

67  Vt    177,  31    Atl.   156   [climbing  em  Ry.  Co.,  105  Tenn.  544,  58  S.  W. 

over  bumpers];  O^ara  v.  Delaware,  849  (1906) ;  Russell  v.  Ontral,  etc. 

etc  Oanal  Co.,  18  Hun,  192  [same];  Ry.  Co.,  119  Ga.  705,  46  S.  E.  858 

Bird  V.  Flint,  etc.  R.  Co.,  86  Mich.  (1904). 
79,    48    N.    W.    691    [woman    doing 
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is  unquestionably  negligence  of  a  gross  degree  to  pass 
under  cars.*^' 

§  480.  Traveling  along  the  track.  —  It  has  often  been 
said  that  when  a  railroad  is  laid  along  a  highway,  and  its 
cars  are  restricted  to  a  moderate  speed,  such  as  ordinary 
vehicles  use,  travelers  have  the  same  right  to  drive  or 
walk  upon  it  that  they  would  have  if  the  track  were  not 
there;  and  the  rights  of  both  parties  are  equal.*"  The 
rights  and  duties  of  a  railway  company  and  of  travelers 
using  longitudinally  the  tracks  of  a  railway  laid  along  the 
streets  of  a  city  or  town  are  mutual  and  reciprocal,  to  be 
exercised  by  each  with  reasonable  prudence,  under  the 
circumstances  of  the  particular  case.  But  as  the  railway 
train  can  only  run  along  its  track,  it  must  more  promptly 
and  rapidly  discharge  its  duties  to  the  pubUc,  and  cannot 
stop  so  readily  as  pedestrians,  horsemen  and  drivers  of 
other  vehicles,  the  railway  company,  at  least  at  places 
other  than  street  or  sidewalk  crossings,  has  the  right  of 
way  or  passage.*^*    Hence  where  it  is  seen  that  a  collision 

*"  Chicago,  etc.  R.  Oo.  V.  Dewey,  26  So.   738;    Louisville,  etc  R.  Co.  v. 

111.  266;  Chicago,  etc  R.  Co.  v.  Coss,  Phillips,  112  Ind.  59,  13  N.  E.  132: 

73  Id.  394;  Smith  v.  Chicago,  etc.  R.  Pittsburgh,  etc.  R.  Co.  v.  Bennett,  9 

Co.,    55    Iowa,    33,    7    N.    W.    398;  Ind.  App.  92,  35  N.  E.  1033;  Eswin 

Ostertag  v.  Pacific  R.   Co.,  64  Mo.  v.  St.  Louis,  etc.  R.  Co.,  96  Mo.  290, 

421;   Memphis,  etc.  R.  Co.  v.  Cope-  9  S.  W.  577;  Laury  v.  Northern  Pac. 

land,  61  Ala.  376;  Central  R.  Co.  v.  Tr.  Co.,  105  Pac  (Ore.)  881  (1910). 

Dixon,    42    Ga.    327;    McMahon    v.  Rights    and    duties    are    reciprocal 

Northern  Central  R.  Co.,  39  Md.  438 ;  Crameenes  v.  San  Pedro,  etc  Co.,  100 

Rumpel  V.  Oregon,  etc.  R.  Co.  [Ida.1,  Pac.  (Utah),  10  (1910). 
35  Pac.  700;  Cliicago,  etc.  R.  Co.  v.       ""Moore  v.  Kansas  City,  etc  Ry. 

Sykes,  1  111.  App.  520  [direction  by  Co.,  126  Mo.  265,  29  S.  W,  9  (1894) : 

conductor  no  excuse] ;  Jones  v.  111!-  Thatcher  v.  Central  Tr.  Co.,  166  Pa, 

nois  Cent.  Ry.  Co.,  31  Ky.  L.  Rep.  St  66,  30  Atl.  1048,  45  Am.  St  Rep. 

825,    104   S.   W.   258,    13   L.   R.   A.  645,  and  notes;  Kerr  v.  Boston,  etc. 

(N.  S.)   1066  (1907).  Ry.  Co.,  188  Mass.  434,  74  N.  E.  669 

*"  So  held,  as  to  ordinary  street  ( 1906 ) ;  Omaha  St  Ry.  Co.  v.  Duvall, 

railroad  (Fash  v.  Third  Ave.  R.  Co.,  40  Neb.  29,  58  N.  W.  531    (1894); 

1  Daly,  148;  Wilbrand  v.  Eighth  Ave.  St  Louis,  etc  Ry.  Co.  v.  Neely,  63 

R.  Co.,  3  Bosw.  314;  and  so  also  es  Ark.  636,  40  S.  W.  130,  37  L.  R.  A 

to   steam   railroads    (Alabama,   etc.  616  (1897) ;  O'Neill  v.  Dry  Dock,  etc. 

R.  Co.  v.  Chapman,  80  Ala.  615,  2  Co.,    129  N.   Y.    125,   29   N.   £.  84 
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is  probable  unless  one  or  the  other  stops  or  holds  up,  that 
duty  ordinarily  devolves  on  the  traveler  in  the  first  in- 
stance, and  under  ordinary  circumstances  the  operatives 
of  the  train  may  assume  that  it  will  be  performed.***  The 
term  equal  rights  as  used  in  the  first  part  of  this  section, 
and  when  used  advisedly  in  the  decisions,  is  to  be  under- 
stood as  referring  to  street  and  sidewalk  crossings,  and 
to  streets  so  occupied  by  railroad  tracks  as  to  leave  no 
other  convenient  mode  of  passage.*^^  The  traveler,  how- 
ever, has  the  right  to  cross  the  track  at  any  point,  but  if 
he  exercises  the  right  at  an  unusual  place,  as  between 
crossings,  he  must  do  so  with  increased  care  to  avoid 
collision  with  trains."^^  If  a  sufficient  sidewalk  is  pro- 
vided, walking  upon  the  track  may  be  negligent,  for  the 
same  reason  that  walking  in  the  middle  of  an  ordinary 
highway  would  be.*"  Travelers  have  a  right  to  ride  or 
drive  along  the  track  in  such  cases,  even  though  there  is 
abundant  room  in  other  parts  of  the  road.*^'  But,  in  the 
exercise  of  this  right,  and  in  every  case  in  which  he  is 
lawfully  on  the  track,  a  traveler  must  use  more  care  than 
he  would  if  he  were  not  on  the  track.  He  must  give  way 
to  every  approaching  car,  because  he  can,  and  the  cars 
cannot,  travel  off  the  track ; '"  he  must  keep  a  sharp  watch 

( 1891 ) ;     Omaha    St.     Ry.    Co.    v.  exercise  of  ordinary  care  to  avoid  an 

Cameron,  43  Neb.  297,  61  N.  W.  606  approaching  car,  cannot  recover  for 

( 1906 ) ;   Pittsburgh,  etc.  Ry.  Co.  v.  the  injury,  if  the  driver  uses  reason- 

Warrum,  82  N.  E.   (Ind.  App.)  934,  able  diligence  to  avoid  the  accident 

84  N.  E.  356  (1900).  (Smith  v.  Crescent  City  R.  Co.,  47 

"•Daly   V.   Detroit,   etc.   Ry.    CJo.,  La.   Ann.   833,    17   So.   302) ;    s.   p., 

105  Mich.  193,  63  N.  W.  73  (1895);  Kelly    v.    Hendrie,    26    Mich.    265; 

Bunyan  v.  Citizens*  St.  Ry.  Co.,  127  Johnson  v.    Canal,   etc.   R.   Co.,   27 

Mo.  12,  29  S.  W.  842,  1  Am.  &  Eng.  La.  Ann.  53;  Chicago,  etc.  R.  O.  v. 

R.  Cas.  (N.  S.)  246,  and  note  (1895).  Bert,  69  111.  388;  Wilbrand  v.  Eighth 

•*•  San  Antonio  Tr.  Co.  v.  Kelleher,  Ave.  R.  Co.,  3  Bosw.  314. 
48    Tex.    App.    421,    107    S.    W.    64       ^Fash   v.   Third  Ave.   R.   Co.,    1 

(1906).  Daly,  148. 

■"  Neavy  v.  Citizena'  etc  Ry.  Co.,       "• "  The  true  rule  is  that  the  oom- 

110  N.  Y.  App.  Div.  769,  97  N.  Y.  pany  is  entitled  to  the  unrestricted 

Supp.  42(K  use  of  its  rails  for  the  pTX)gress  of 

*"  One  who  was  injured  by  walking  its  cars  within  that  limit  of  speed 

on  a  street  car  track,  without  tlie  whioh    the    law    allows   them;    and 
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for  the  approach  of  cars ;  *"  and  failing  to  do  this,  he  is 
guilty  of  negligence.  He  is  bound  to  take  every  precau- 
tion which  reasonable  prudence  would  suggest.  And  a 
traveler  who  walks  along  the  same  track  upon  which  a 
train  is  rapidly  approaching,  in  full  view,  is  seriously  in 
f  ault.'^'  The  use  of  a  railroad  track,  cutting  or  embank- 
ment, not  occupying  a  highway  or  being  at  lawful  cross- 
ings of  public  roads  or  highways,  is  exclusively  for  the 
company  and  its  employees,*^^  and  it  is,  therefore,  a  tres- 

that>    as    between    them    and    the  In  Everett  v.  Loe  Angeles   R.   Oou, 

driver  of  any  other  vehicle  who  may  115     Oal.     106,    43    Pac.    207,    the 

be  upon  their  track  in  front  of  one  bicyclist  did  not  listen,  or  he  would 

of  their  oara,  the  latter,  being  un-  have  heard  the  gong  of  the  car.    The 

necessarily  there,  must  exercise  more  dicta  of  the   court,   holding   that  a 

oare  than  he  would  if  he  were  upon  cyclist  is  bound  to  look  backwards, 

a  common  pavement,  to  see  that  an  show  that  the  judges  never  rode  on  a 

approaching  car  is  not  impeded,  and  wheel,  and  they  are  of  no  authority, 

if,  through  negligence  or  willfulness  One  who  drives  his  team  so  near  to 

on  his  part  in  this  respect,  a  colli-  a  street  car  track  that  it  is  struck  by 

sion  ensues,  he  should  not  have  dam-  a  passing  car  is  guilty  of  oontribu- 

ages   against  the   company,  even   if  tory  negligence  ( Spaulding  v.  Jarvis, 

the  latter  is  also  in  fault ''  (Sloeson,  32    Hun,    621).      One    who,    having 

J.,  Wilbrand  v.  Eighth  Ave.  R.  Co.,  passed  a  train  standing  on  a  track  in 

3   Boew.   314).     But  this   does  not  the  public  street,  walks  along  on  the 

justify  a  forcible  ejection  of  vehicles  track    behind    it,    though    no    tres- 

from  the  track  (Fettritch  v.  Dicken-  passer,  is  bound  to  watch  the  train, 

son,   22  How.   Pr.   248).     A  person  and  listen  for  signals,  on  the  chance 

who,  while  walking  along   a  street  that  it  may  back  (Bryson  v.  Chicago, 

car  track,   sees   a   car   approaching,  etc.  R.  Co.,  89  Iowa,  677,  67  N.  W. 

but   does  not  get   out   of  the  way,  430). 

though  he  had  ample  time  to  do  so,  ■"  Evansville,  etc.  R.  Co.  v.  Hiatt, 

is  guilty  of  contributory  negligence  17  Ind.   102   [train  only  going  four 

(Jager  v.  Coney  Island,  etc.  R.  Co.,  miles  per   hour].     See  also   Indian- 

84  Hun,  307,  32  N.  Y.  Supp.  304).  apolis,  etc.   R.   Co.  v.  McClaren,   62 

•"Meek  v.  Pennsylvi^nia  R.  Co.,  38  Id.  566;   Houston  v.  Vicksbnrg,  etc 

Ohio  St  632.    The  driver  of  a  team  R.  Co.,  39  La.  Ann.  796,  2  So.  562, 

on  street  railroad  track  is  bound  to  It  is  of  no  consequence  that  the  train 

look  behind  him  for  cars  (Adolph  v.  was  running  at  a  greater  speed  than 

Central  Park,  etc.  R.  Co.,  76  N.  Y.  allowed  by  law,  and  that  defendant's 

530).    But  not  so  as  to  one  riding  a  engineer  might  have   seen   plaintiff, 

bicycle ;     because     he     cannot     look  if  he  did  not  in  fact  ( Mobile,  etc.  IL 

behind  him,  unless  extremely  expert  Co.  v.  Stroud,  64  Miss.   784,   2  So. 

(Rooks  V.  Houston  St.  R.  Co.,  10  N.  171). 

Y.  App.  Div.  98).     In  that  ease,  no  •"Philadelphia,  etc.  R.  Co.  t.  Hum- 
warning  was  given  by  the  motorman.  mell,  44  Pa.  St.  375 ;  see  Remer  v. 
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pass  and  evidence  of  contributory  negligence  to  travel 
lengthwise  upon  it,  without  permission,'"  even  though  it 

Long  Island  R.  Co.,  36  Hun,  253.    In  aid  v.  Chicago,  etc.  R.  Co.,  75  Wis. 
an  action  for  the  death  of  a  person  121,  43  N.  W.  744  [driving  on  track 
walking   on   a   railroad,   where    the  two  miles,  at  night,  is  gross  negli- 
track  was  defendant's  main  line,  and  gence] ;  Tennis  v.  Interstate,  etc.  R. 
it  did  not  appear  that  it  was  in  a  Co.,  45  Kans.  503,  25  Pac.  876  [no 
public   street,    and    so    incorporated  signals  or  effort  to  stop  train] ;  Gulf, 
with  it  as  to  form  part  of  the  road-  etc.  R.  Co.  v.  York,  74  Tex.  364,  12 
way  itself,  deceased  was  a  trespasser  S.  W.  68  [walking  on  ties,  "  looking 
(Louisville,  etc.  R.  Co.  v.  Hairston,  straight  down "] ;   Missouri  Pac.  R. 
fl7  Ala.  351,  12  So.  20«).  Co.  v.  Porter,  73  Tex.  304,  11  S.  W. 
""  In  all  the  following  cases,  where  324  [no  signals] ;  Toomey  v.  South- 
plaintiff   walked   along  track,   with-  em  Pac.  R.  Co.,  86  Cal.  374,  24  Pac. 
out  permission,  it  was  held,  as  mat-  1074  [no  signals].     It  is  negligence 
ter  of  law,  that  he  could  not  recover;  per  se  for  a  licensee  to  walk  on  or 
althougii  the  train  was  negligently  near  a  track  in  a  railroad  yard  when 
managed :    Matthews  v.  Philadelphia,  it   is  admitted   that  he   could   have 
etc  R.  Co.,  161  Pa.  St.  28,  28  Atl.  walked   safely  by   the   side  of  such 
936  [no  signals];  Ham  v.  Delaware,  track   (Tucker  v.  Baltimore,  etc.  R. 
etc.  Canal  Co.,  142  Pa.  St.  617,  21  Co.,  8  C.  C.  A.  416,  50  Fed.  968).    A 
Atl.  1012  [intoxication  no  excuse  for  policeman  authorized  by  a  company 
taking  track   instead   of   highway] ;  to  patrol  its  tracks  is  a  trespasser 
Baltimore,  etc.  R.  Co.  v.  State,   69  in  walking  thereon  for  his  own  con- 
Md.  551,  16  Atl.  212  [unlawful  speed  venience  on  his  way  to  enter  on  the 
in    city] ;    Norfolk,    etc.    R.    Co.    v.  discharge  of  his  duties  ( Pennsylvania 
Carper,  88  Va.  556,  14  S.  E.  328  [en-  Co.  v.  Meyers,  136  Ind.  242,  36  N.  E. 
gineer  made  all  efforts  to  stop  train] ;  32).     The  constitutional  declaration 
Matthews  v.  Atlantic,  etc.  R.  Co.,  117  that    railroads    are    ''  public    high- 
X.  C.   640^  23  S.  E.   177   [too  near  ways  "  does  not  authorize  the  use  of 
track];    Richmond,    etc.    R.    Co.    v.  railroad  tracks  by  pedestrians  (Hyde 
Watte,    92  -Ga.    88,    17    S.    E.    983  v.  Missouri  Pac.  R.  Co.,  110  Mo.  272, 
[watchman     of     another     company,  19  S.  W.  483).    Where  the  plaintiff 
using    track    without    permission] ;  was  walking  in  a  space  from  5  to  25 
Central  R.  Co.  v.  Smith,  78  Ga.  604,  feet  wide,  used  as  a  pathway,  near 
3  S.  E.  397  [no  signals] ;  Central  R.  a    city    station,    and    after    looking 
Co.  V.  Raiford,  82  Ga.  400,  9  S.  E.  back  walked  150  feet  without  again 
169    [no   signals] ;    Eastern   Ky.   R.  doing    so,    and    was    struck    by    an 
Co.  T.  Powell    (Ky.),  33  S.  W.  629  engine  coming  from  the  rear,  it  was 
[no  headlight  on  engine] ;  Louisville,  held,  without  determining  the  qucs- 
etc.  R.  Co.  V.  Schmetzer,  94  Ky.  424,  tion   of   the    defendant's   netrligence, 
22  S.  W.  603  [same,  but  no  fault  in  that    plaintiff's    contributory    negli- 
company] ;    Patton  v.   East  Tennes-  gence  precluded  his  recovery  as  mat- 
see,  etc  R.  Co.,  89  Tenn.  370,  15  S.  ter  of  law  (Garlich  v.  Northern  Pac. 
W.  919  [train  breaking] ;  Parker  v.  Ry.  Co.,  131  Fed.  837,  67  C.  C.  A 
Pennsylvania  Co.,   134  Ind.  673,  34  237   (1904);  Zirkle  v.  Missouri  Pac 
N.  R  504  [unlawful  speed] ;  McDon-  Ry.  Co.,  67  Kans.  77,  72  Pac.  530 
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is  entirely  unenclosed  and  opens  upon  a  highway ,**•  and 
still  more  so,  if  it  is  properly  inclosed  or  separated  from 

[standing  on  track]  (1903);  Mc-  Co.  v.  Malone,  115  S.  W.  (Texaa) 
Ilhaney  v.  Southern  Pac.  Ry.  Co.,  1158  [walking  to  station  where  the 
122  N.  C.  995,  30  S.  £.  127  [stepping  train  did  not  stop]  (1909) ;  Mis- 
on  track  to  avoid  escape  of  steam]  souri,  etc.  Ry.  Co.  v.  Wall,  116  S.  W. 
(1898);  Brennan  v.  Delaware,  etc.  (Tex.)  1140  [choosing  the  dangerous 
By.  Co.,  83  Fed.  124,  27  C.  C.  A.  way]  (1909);  St.  Louis,  etc.  Ry.  Co. 
418  [standing  or  walking  on  track]  v.  Jackson,  120  S.  W.  (Ark.)  156 
(1897);  Mizzell  v.  Southern  Ry.  (1909);  Carroll  v.  Chicago,  etc  Ry. 
Co.,  132  Ala.  504,  31  So.  86  [walking  Co.,  142  111.  App.  193  (1906) ;  Roper 
on  the  ends  of  cross  ties]  (1901);  v.  Texas,  etc.  Ry.  Co.,  119  S.  W. 
Atchison,  etc.  Ry.  Co.  v.  Schwindt,  (Tex,  App.)  696  (1909^);  Texas,  etc 
67  Kans.  8,  72  Pac.  573  [where  there  Ry.  Co.  v.  Endsley,  119  S.  W.  (Tex. 
is  room  to  travel  along  the  street  App.)  1150  (1909);  Louisville,  etc 
outside  the  tracks]  (1903);  Coy  v.  Ry.  Co.  v.  Cock,  128  S.  W.  (Ky.) 
Missouri  Pac.  Ry.  Co.,  74  Kans.  853,  81  (1910) ;  Moody  v.  St.  Louis,  etc 
86  Pac.  468  [walking  or  standing  on  Ry.  Co.,  129  S.  W.  (Ark.)  783 
track,  where  there  is  no  necessity]  ( 1910) ;  Palmer  v.  St.  Louis,  etc 
(1906);  Dilas' Admr.  v.  Chesapeake,  Ry.  (Do.,  142  Mo.  App.  440,  127  S. 
etc.  Ry.  Co.,  24  Ky.  L.  Rep.  1347,  71  W.  96  [chooaing  the  dangerous  way] 
S.  W.  492  [riding  on  a  railroad  tri-  (1910) ;  Southern  Ry.  Co.  v.  Bailey, 
cycle  in  a  dense  fog]  ( 1903) ;  110  Va.  833,  67  S.  E.  365,  27  L.  R,  A. 
Gregory  v.  Louisville,  etc.  Ry.  Ob.,  (N.  S.)  379  [one  on  the  track  must 
25  Ky.  L.  Rep.  1896,  79  S.  W.  238  keep  a  constant  lookout]  (1910). 
(1904);  McNulty  v.  New  Orleans,  "•  Pittsburgh,  etc.  R.  Co.  v.  Colling, 
etc.  Ry,  Co.,  52  La.  Ann.  10Q4,  27  87  Pa.  St.  405;  Baltimore  &  Ohio  R. 
So.  569  [mere  trespasser]  (1900);  Co.  v.  Sherman,  30  Gratt.  602;  Chi- 
to  the  same  effect,  Reidel  v.  Phila-  cago,  etc  R.  Co.  v.  Olson,  12  111. 
delphia,  etc  Ry.  Co.,  87  Md.  153,  39  App.  245;  Bresnahan  v.  Mich.  Cen- 
Atl.  507,  67  Am.  St.  Rep.  328  (1898);  tral  R.  Co.,  49  Mich.  410;  Grethen 
Lagerman  v.  New  York  Cent.  Ry.  Co.,  v.  Chicago,  etc.  R.  Co.,  22  Fed.  609; 
63  App.  Div.  283,  65  N.  Y.  Supp.  Van  Sohaick  v.  Hudson  River  R.  Ca, 
764,  36  S.  E.  117,  49  L.  R.  A.  694  43  N.  Y.  527;  Delaney  v.  Milwaukee, 
(1900);  Lea  v.  Durham,  etc.  Ry.  etc  R.  Co.,  33  Wia.  67;  Phillips  v. 
Co.,  129  N.  C.  459,  40  S.  E.  212  East  Tennessee,  etc.  R.  Co.,  87  Ga. 
(1901);  LoughTey  v.  Pennsylvania  272,  13  S.  E.  644.  Plaintiff  was  in- 
Ry.  Co,,  201  Pa.  297,  50  Atl.  972  jured  while  walking  on  a  track  laid 
(1902) ;  Vizacchero  v.  Rhode  Island  on  a  city  street,  not  graded.  There 
Co.,  26  R.  I.  392,  5d  Atl.  105,  69  was  a  path  hetween  the  tracks,  and 
L.  R.  A.  198  (1904) ;  Texas,  etc.  Ry.  one  outside,  on  either  of  which  plain- 
Co.  V.  McDonald,  99  Tex.  207,  88  tiff  would  have  been  safe.  No  re- 
S.  W.  201  [sitting  on  track]  (1905);  covery  (111.  Central  R.  Co.  v.  Hall, 
Smith  V.  International,  etc.  Ry.  Co.,  72  111.  222).  Such  an  act  is  particu- 
34  Tex.  App.  209,  78  S.  W.  566  larly  negligent  if  the  person  is  de- 
[sitting  or  lying  on  track,  awake  or  ficient  in  sight  or  hearing  (Laicher  v. 
asleep]    (1904) ;    Missouri,  etc.   Ry.  New  Orleans,  etc.  R.  Co.,  28  La,  Ann. 
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all  highways.^^^  So  is  standing  upon  the  track,^^^  espe- 
cially behind  a  train,  even  if  stationary.*^^  Lying  down 
upon  a  railroad  is  obviously  the  grossest  negligence, 
which  nothing  can  well  excuse.^*^     Those  who  travel  along 

320;  Cogswell  v.  Oregon,  etc.  R.  Co.,  Kana.  83;  Lewis  v.  Puget  Sound  R. 

6  Ore.  417).     See  Terre  Haute,  etc.  Co.,  4  Wash.  St.  188,  29  Pac.  1061) ; 

R.  Co.  v.  Graham,  46  Ind.  239 ;  Mur-  especially    if    done    with    knowledge 

phy  V.  Wilmington,  etc.  R.  Co.,  70  that  a  train  is  momentarily  expected 

N.  C.  437).  thereon   (Bentley  v.  Georgia  Pac.  R. 

"•  See  Harty  v.  Central  R.  Co.,  42  Co.,  86  Ala.  484,  6  So.  37 ) . 

N.    Y.    468;    Finlayson   v.    Chicago,  ""Hale  v.   Columbia,  etc.  R.   Co., 

etc.  R.  Co.,  1  Dill.  579;  111.  Central  34    S.    C.    292,    13    S.    E.    637    [no* 

R.  Co.  V.  Hetherington,  83  111.  610i;  signals] ;    Dooley  v.  Mobile,  etc.  R. 

111.  Central  R.  Co.  v.  Godfrey,  71  Id.  Co.,  69  Miss.  648,  12  So.  956;  Texas, 

500;    McAllister  v.   Burlington,  etc.  etc.  R.  Co.  v.  Hare,  4  Tex.  Civ.  App. 

R.  Co.,  64  Iowa,  305;  Carlin  v.  Chi-  18,  23  S.  W.  42   [boy  confused;   no 

cago,  etc.  R.  Co.,  37  Id.  316;  Ivens  excuse];  Diebold  v.  Pennsylvania  R. 

V.  Cincinnati,  etc.   R.  Co.,   103  Ind.  Co.,  50  N.  J.  Law,  478,  14  Atl.  576 

27;  Terre  Haute,  etc.  R.  Co.  v.  Gra-  [statute].     So  held,  where  plaintiff 

ham,  46  Id.  239;  Freeh  v.  Philadel-  stood    between   tracks    (Schmidt    v. 

phia,    etc.    R.    Co.,    39    Md.    574;  Philadelphia,  etc.  R.  Co.,  149  Pa.  St. 

Savannah,   etc.   R.   Co.   v.   Meadors,  357,   24   Atl.   218;    Watts   v.    Rich- 

95    Ala.    137,    10   So.    141    [cutting,  mond,   etc.   R.   Co.,   89  Ga.   277,   15 

nowhere    used   as    crossing].      It   is  S.  E.  365,  where  plaintiff  was  held 

held  to  be  negligence  for  a  person  to  to   be   no   trespasser) ;    Brennan    v. 

run  along  the  track  in  pursuit  of  a  Delaware,  etc.  Ry.  Co.,  supra;  Zirkle 

departing  train,  even  though  he  has  v.  Missouri  Pac.  Ry,  Co.,  supra. 

paid    his   fare    for    passage   thereon  ""Van    Schaick   v.   Hudson   River 

(Perry  v.  Central  R.  Co.,  66  Ga.  746;  R.  Co.,  43  N.  Y.  527.    8.  p.,  Lofdahl 

Weeks  v.  New  Orleans,  etc.  R.  Co.,  v.  Minneapolis,  etc.  R.  Co.,  88  Wis. 

40  La.  Ann.  800,  5  So.  72) ;  and  still  421,  60  N.  W.  796. 

greater  negligence  to  run  or  ride  in  ""Murch   v.   Western   N.   Y.,    eftc. 

front  of  a  train,  even  in  an  attempt  R.  O).,  78  Hun,  601,  29  N.  Y.  Supp. 

to  reach  a  crossing  (Tanner  v.  Louis-  490;   Goodwin  v.  Central  R.  Co.,  96 

ville,  etc.  R.  Co.,  60  Ala.  621).  Walk-  Ala.    445,    11    So.    393;     Raden    v. 

ing  over  a  trestle   bridge,  with   no  Georgia  C.  Co.,  78  Ga.  47;  Houston, 

provision    on    it    for    walkers,    and  etc.  R.  Co.  v.  Smith,  77  Tex.  179,  13 

known    to    be    used    by    trains,    is  S.  W.  972;   Missouri  Pac.  R.  Co.  v. 

usually     deemed     gross     negligence  Brown  (Tex.),  18  S.  W.  670;  Louis- 

(Va.   Midland  R.   Co.  v.  Barksdale,  ville,  etc.  R.  Oo.  v.  Burke,  6  Coldw. 

82  Va.  330;  Glass  v.  Memphis,  etc.  45;   O'Keefe  v.  Chicago,  etc.  R.  Co., 

R.  Co.,  94  Ala.  581,  10  So.  215;  May  32  Iowa,  467;  111.  Central  R.  Co.  v. 

V.  Central  R.  Co.,  80  Ga.  363,  4  S.  E.  Hutchinson,  47  111.  408;  Herring  v. 

330;  Savannah,  etc.  R.  Co.  V.  Stewart,  Wilmington,    etc.    R.    Co.,    10    Ired. 

71    Ga.   427;    Anderson   v.    CTiioago,  Law,   402;    Sims  v.   Macon,  etc.   R. 

etc.  R.   Co.,  87  Wis.  195,  58  N.  W.  Co.,  28  Ga.  93;  see  Holmes  v.  Central 

79;  Mason  v.  Mo.  Pacific  R.  Co.,  27  R.  Co.,  37  Id.  593;  Felder  v.  Louis- 
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the  track  of  a  steam  railroad  by  permission,  must  vigi- 
lantly look  and  listen,  both  in  front  and  rear,  for  trains."* 
Much  more  is  this  duty  incumbent  upon  mere  tres- 
passers.*" The  importance  of  determining  whether  one 
on  the  track  is  a  trespasser  or  licensee  lies  in  the  diflfer- 
ence  of  duty  owing  them  respectively  by  the  railway  com- 
pany. Licensees  accept  the  dangers  of  the  situation  in 
which  they  place  themselves  and  must  exercise  care  for 
their  own  safety  proportioned  thereto;  the  mere  fact 
that  they  are  on  the  track  is  neither  negligence  nor  evi- 
dence of  it.  The  company  owes  them  the  duty  of  exer- 
cising ordinary  care  in  maintaining  a  lookout,  and  their 
right  to  recover  for  failure  to  discharge  it  is  not  negatived 
T)y  the  mere  fact  of  their  presence;  their  contributory 
negligence  must  depend  on  the  circumstances  and  condi- 
tions at  the  time  and  place  of  injury.  In  some  jurisdic- 
tions it  has  been  held  that  the  failure  to  discover  licensees 
when  by  the  exercise  of  ordinary  care  they  might  have 

Tille,  etc  R.  Co.,  2  McMuUan,  403;  cover  for  injuries  suffered  through 
Richardson  v.  Wilmington,  etc.  R.  his  failure  to  do  so,  even  though  he 
Co.,  8  Rich.  Law,  120;  Southwestern  did  not  know  that  there  was  any 
R.  Co.  V.  Johnson,  60  Ga.  667.  For  a  danger  ( Catawissa  R.  Co.  v.  Arm- 
peculiar  case  of  this  kind  see  Vir-  strong,  49  Pa.  St.  186).  A  police- 
ginia,  etc.  R.  Co.  v.  Boswell,  82  Va.  man  authorized  to  patrol  and  keep 
^32,  7  S.  E.  383.  Judgment  reversed  tramps  off  track  is  not  absolved  from 
for  an  extraordinary  charge  on  this  the  duty  of  exercising  due  care 
point  (White  v.  Augusta,  etc.  R.  (Pennsylvania  Co.  v.  Meyers,  136 
Co.,  30  S.  C.  218,  9  S.  E.  96;  Smith  Ind.  242,  36  N.  E.  32).  The  fact 
V.  In'ternational,  etc.  Ry.  Co.,  supra,  that  the  noise  made  by  a  saw-mill, 
■^  Louisville,  etc.  R.  Co.  v.  Hairs-  running  near  a  railroad  track,  inter- 
ton,  97  Ala.  351,  12  So.  299;  Louis-  fered  with  the  hearing  of  a  person 
ville,  etc.  R.  Co.  v.  Crawford,  89  walking  thereon,  increased  his  obli- 
Ala.  240,  8  So.  243  [flagman  must  gation  to  look  for  approaching  trains 
look  both  ways] ;  Meredith  v.  Rich-  ( Schmolze  v.  Chicago,  etc.  R.  Co.,  83 
mond,  etc.  R.  Co.,  108  N.  C.  616,  13  Wis.  659,  53  N.  W.  743;  Southern 
S.  E.  137 ;  Richards  v.  Chicago,  etc.  Ry.  Co.  v.  Bailey,  8npra. 
R.  Co.,  81  Iowa,  426,  47  N.  W.  63  "McAdoo  v.  Richmond,  etc.  R. 
[must  look  behind!;  Evansville,  etc.  Co.,  105  N.  C.  140,  11  S.  E.  316; 
R.  Co.  V.  Hiatt,  17  Ind.  102.  One  Martin  v.  Georgia  R.  Co.,  95  Ga.  361, 
driving  a  hand-car  along  a  railroad  22  S.  E.  626;  Bouwmeester  v.  Grand 
must  keep  constant  watch  for  the  Rapids,  etc.  R.  Co.,  67  Mich.  87,  34 
approach  of  trains,  and  cannot  re-  N.    W.    414;    Schmolze   y.    Chicago, 
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been  discovered  in  time  to  prevent  injury  is  such  gross 
negligence,  partaking  of  the  character  of  wilful  or  wan- 
ton injury,  as  that  contributory  negligence  cannot  be 
pleaded  against  it;  and  mere  failure  to  prevent  tres- 
passes continually  occurring  at  a  particular  place  has 
sometimes  been  construed  into  acquiescence  in  such  use 
by  the  company  and  as  converting  a  trespasser  into  a 
licensee.  Such,  however,  is  not  the  rule  sanctioned  by 
reason  and  the  weight  of  authority.* 


886 


etc.  R.  Co.,  83  Wis.  65»,  63  N.  W.  ville,  etc.  R.  Oo.,  97  Ky.  228,  30 
743;  Candelaria  v.  Atchison,  etc.  R.  S.  W.  639).  What  evidence  of  li- 
Co.  (N.  Mex.),  27  Pac.  497.  cense  may  go  to  the  jury;  see  John- 
■"  What  evidence  will  not  suffice  to  son  v.  Lake  Superior  R.  Co.,  86  Wis. 
prove  a  license  to  use  the  track;  see  64,  66  N.  W.  161  [constant  use;  ab- 
Anderson  v.  Chicago,  etc.  R.  Co.,  87  sence  of  other  path] ;  Pomponio  v. 
Wis.  195,  58  N.  W.  79  [trestle,  un-  N.  Y.,  New  Haven,  etc.  R.  Co.,  66 
planked,  long  and  narrow] ;  Savan-  Conn.  628,  34  Atl.  491  [same] ;  Nor- 
nah,  etc.  R.  Co.  v.  Meadors,  95  Ala.  folk,  etc.  R.  Co.  v.  De  Board,  91  Va. 
137,  10  So.  141  [custom  to  walk  on  700,  22  S.  E.  514  [constant  use;  no 
railroad  at  other  places  than  public  objection] ;  Cleveland,  etc.  R.  Co.  v. 
highways  or  crossings  inadmissible] ;  Adair,  12  Ind.  App.  569,  39  N.  E. 
Burg  V.  Chicago,  etc.  R.  Co.,  90  Iowa,  672,  40  Id.  822  [same] ;  Hammill  v. 
106,  57  N.  W.  680  [evidence  of  user  Louisville  &  N.  R.  Co.,  93  Ky.  343, 
inadmissible]  ;  White  v.  Central  20  S;  W.  263  [railroad  servant,  using 
Railroad,  83  Ga.  595^  10  S.  £.  273  bridge  as  way  of  necessity  to  work], 
[custom  no  justification] ;  Blanch-  The  fact  that  pedestrians  are  ac- 
ard  V.  Lake  Shore,  etc.  R.  Co.,  126  customed  to  travel  on  a  railroad  at 
111.  416,  18  N.  E.  799  [same] ;  Mis-  a  particular  place,  makes  it  the  duty 
souri  Pac.  R.  Co.  v.  Brown,  18  S.  W.  of  the  railroad  company  to  exercise 
(Tex.)  670  [nothing  done  to  pre-  greater  caution  and  prudence  in  the 
vent  walking  on  track] ;  Ward  v.  operation  of  its  road  at  that  place 
Southern  Pac.  Co.,  25  Ore.  433,  36  (Nuzum  v.  Pittsburgh,  etc.  R.  C6., 
Pac.  166  [same] ;  Missouri  Pac.  R,  30  W.  Va.  228,  4  S.  E.  242;  Cahill  v. 
C6.  V.  Moseley,  57  Fed.  921,  6  C.  C.  Chicago,  etc.  R.  Co.,  22  C.  C.  A.  184, 
A.  641  [same].  Evidence  that  the  74  Fed.  285  [same:  thousands  cross- 
public  had  habitually  used  part  of  ing  daily] ;  Roth  v.  Union  Depot  Co., 
defendant's  railroad  track  was  prop-  13  Wash.  St.  625,  43  Pac.  641,  44  Pac. 
erly  excluded,  there  being  no  evi-  253  [fifty  daily] ;  Wabash  R.  Co.  v. 
dence  that  defendant  had  ever  author-  Jones,  53  111.  App.  125  [people  of  vil- 
ixed  such  use  (Hoskins  v.  Louisville,  lage]).  Plaintiff's  intestate  was 
etc.  R.  Co.,  97  Ky.  364,  30  S.  W.  standing  near  the  track,  unloading 
643).  Acquiescence  in  the  use  of  wood  to  defendant,  when  struck  by 
track  and  embankment  as  a  high-  one  of  its  engines.  He  was  using 
way  does  not  confer  a  right  or  li-  the  track  and  roadbed  as  others  had 
cense  so  to  use  it  (Brown  v.  Louis-  done.     Question  of  contributory  neg- 
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§  481.  Infirm  persons.  —  Persons  who  are  not  in  the 
full  possession  of  their  faculties  are  bound  to  use  addi- 
tional precautions,  so  far  as  may  be  reasonably  within 

ligence  waa  for  the  jury  (Felch  v.  to  prevent  injury  where  presence  is 
Concord  R.  Co.,  66  N.  H.  318,  29  Atl.  to  be  reasonably  anticipated  (Louis- 
657).  Under  evidence  that  a  large  ville,  etc.  Ry.  Co.  v.  Daniel,  122  Ky. 
number  of  people  crossed  defendant's  256,  28  Ky.  L.  Rep.  1146,  91  S.  W. 
right  of  way  at  a  certain  point  at  691  (1906).  Liable  for  willful  or 
all  hours  of  the  day,  the  question  wanton  injury  only  (Lendo  v.  Chi- 
whether  plaintiff  was  at  such  a  point  cago,  etc.  Ry.  Co.,  81  Minn.  279,  83 
on  the  right  of  way  with  the  com-  N.  W.  1089  (1900);  Ellington  v. 
pany's  consent  is  for  the  jury,  though  Great  Northern  Ry.  Ck>.,  96  Minn, 
defendant's  witnesses  testify  that  the  176,  104  N.  W.  827  (1905).  Though 
company  boarded'  up  the  right  of  one  is  a  trespasser  in  the  private  yard 
way,  and  did  everything  in  its  power  of  the  company,  and  warning  against 
to  warn  people  from  crossing  it  trespassing  is  posted,  yet  the  place 
Hansen  v.  Southern  Pac.  Co.,  105  being  one  where  the  public  were  ac- 
Cal.  379,  38  Pac.  957).  In  Murray  customed  to  walk,  the  company  is 
V.  Fitchburg  B.  Co.,  165  Mass.  448,  liable  if  his  presence  could  have  been 
43  N.  E.  190,  a  servant  of  the  com-  discovered  by  ordinary  care  and  in- 
pany  was  held  not  in  fault,  as  matter  jury  prevented  (Koegel  v.  Missouri 
of  law,  for  being  on  the  track;  and  Pac.  Ry.  Co.,  181  Mo.  379,  80  S.  W. 
so  as  to  the  servant  of  another  com-  905  (1904).  Ordinary  care  must  be 
pany,  using  track  in  customary  way  used  to  prevent  injury  to  trespassers 
(McMarshall  v.  Chicago,  etc.  R.  Co.,  where  they  are  to  be  expected  (Epp- 
80  Iowa,  757,  45  N.  W.  1065).  A  stein  v.  Missouri  Pac.  Ry.  Co.,  197 
statute  which  makes  it  unlawful  to  Mo.  720,  94  S.  W.  967  (1906).  Where 
walk  along  the  track  of  a  railroad  circumstances  would  put  one  of  or- 
does  not  apply  to  a  licensed  path  in  dinary  prudence  on  notice,  the  com- 
and  about  depot  grounds  (Mason  v.  pany  is  liable  for  failure  to  use 
Chicago,  etc.  R.  Co.,  89  Wis.  151,  ordinary  care  to  discover  (Brown  v. 
61  N.  W.  300).  Duty  of  ordinary  Boston,  etc.  Ry.  Co.,  73  N.  H.  568, 
care  arises  generally  only  after  dis-  64  Atl.  194  (1906).  Greater  care 
covery,  except  where  presence  at  a  must  be  exercised'  where  public  are 
particular  place  is  to  be  anticipated  accustomed  to  use  tracks  as  a  pass- 
Southern  Ry.  Co.  V.  dlhatman,  124  way  (Arrowood  v.  South  Carolina, 
Ga.  1026,  53  S.  E.  692,  6  L.  R.  A.  etc.  Ry.  Co.,  126  N.  C.  629,  36  S.  E. 
(N.  S.)  283  (1906).  Cannot  re-  151  (1900)  ;  Harris  v.  Atlantic,  etc. 
cover  imless  injury  is  willfully  or  Ry.  Co.,  132  N.  C.  160,  43  S.  E.  689 
wantonly  inflicted  (Jelinski  v.  Belt  (1903).  Though  walking  on  track 
Ry.  Co.,  86  111.  App.  635  (1899);  accustomed  to  be  used  as  a  foot 
Union  Stock  Yards,  etc.  Co.  v.  Good-  path,  but  without  legal  right,  corn- 
man,  91  111.  App.  426  (1900);  Chi-  pany  is  liable  only  for  willful  or 
cago,  etc.  Ry.  Co.  v.  Tice,  111  111.  wanton  injury  ( Haiti wanger  v.  Co- 
App.  161  (1903)  ;  Kinnare  v.  Chi-  lumbia,  etc.  Ry.  Co.,  64  S.  C.  7,  41 
cago,  etc.  Ry.  Co.,  114  111.  App.  230  S.  K  810  (1902).  Ordinary  care 
(1904).    Must  exercise  ordinary  care  towards   those   licensed   by   acquies- 
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their  power,  to  supply  the  deficiency,  so  as  not  to  expose 
themselves  to  greater  risk  than  other  persons  do.     Those 

who  are  deficient  in  any  one  of  their  senses  must  all  the 

oence  (Gamcfr  v.  Trumbull,  04  Fed.  (Sdireiner  v.  Great  Northern,  etc. 
321,  36  C.  a  A,  361  (1899) ;  Tutt  Ry.  Co.,  86  Minn.  245,  90  N.  W.  400, 
V.  niinois  Central  Ry.  Co.,  104  Fed.  68  L.  R.  A.  75  (1902).  Liable  for 
741,  44  C.  C.  A.  320  (1900) .  Bound  willful  or  wanton  injury  only,  though 
to  exerc^  reasonable  care  towards  path  across  track  has  been  long  used 
boatmen  who  had  the  right  to  use  by  the  public  (Illinois  Central  Ry. 
track  as  a  pathway  (McCarty  v.  New  Co.  v.  Arnola,  78  Miss.  787,  29  So. 
York,  etc.  Ry.  Co.,  73  N.  Y.  App.  768,  84  Am.  St.  Rep.  645  (1901). 
Div.  34,  76  N.  Y.  Supp.  444  (1902) ;  Mere  toleration  of  use  of  track  as  a 
Nunco  V.  Central  Ry.  Co.,  84  N.  Y.  footpath  does  not  create  relation  of 
Supp.  448  (1903).  Where  custcm  licensee  (Egan  v.  Montana,  etc.  Ry. 
of  using  track  as  pathway  in  thickly  Co.,  24  Mont.  569,  63  Pac.  831 
settled  community  has  lang  been  ac^  (1901).  One  walking  on  track  ac- 
quiesced in,  company  must  exercise  cording  to  general  custom  is  not  a 
ordinary  care  to  avoid  injury  to  those  trespasser,  but  a  licensee  (Jones  v. 
who  may  reasonably  be  expected  to  Charleston,  etc  Ry.  Co.,  61  S.  C. 
be  there  (Young  v.  Clark,  16  Utah,  556,  39  S.  E.  758*  (1901)  ;  but  he 
42,  60  Pac.  832  (1897);  Corbett  v.  accepts  obvious  risks  (Matthews  v. 
Oregon  Short  Line  Ry.  Co.,  25  Utah,  Seaboard  Air  Line  Ry.  Co.,  67  S.  C. 
449  (1903).  Where  railroad  trade  499,  46  S.  E.  335,  65  L.  R.  A.  286 
has  been  used'  as  a  pathway  for  many  ( 1903) .  "An  implied  permission, 
years,  ordinary  care  must  be  used  such  as  is  claimed,  may  relieve  the 
to  discover  those  thereon  (William-  person  enjoying  it  of  the  imputation 
son  V.  Southern,  etc.  Ry.  Co.,  104  Va.  of  being  a  trespasser,  but  it  does 
146,  51  S.  E.  195,  70  L.  R.  A.  1007,  not  relieve  the  place  of  its  inherent 
113  Am.  St.  Rep.  1032  (1905);  but  dangers,  nor  exempt  the  traveler  from 
see  Norfolk,  etc.  Ry.  Co.  v.  Stegall's  the  duty  of  acting  with  ordinary 
Admx.,  106  Va,  538,  54  S.  E.  19  prudence"  (Gulf,  etc.  Ry.  Co.  v. 
(1906).  One  walking  on  track  is  a  Matthews,  100  Tex.  63,  93  S.  W.  1069 
trespasser,  notwithstanding  custom  ( 1907 ) .  "  Giving  all  the  effect  of 
(Louisville,  etc.  Ry.  Co.  v.  Mitchell,  implied  license  to  use  the  bridge  as 
134  Ala*  261,  32  So.  735  (1902).  is  claimed  in  this  case,  it  could 
Persona  using  the  track  as  a  path-  hardly  be  said  that  it  implied  a  li- 
way,  though  by  sufferance,  are  tres-  cense  to  use  the  structure  to  the  ob- 
passers  and  can  recover  only  for  will-  struction  of  the  defendant's  busi- 
ful  or  wanton  injury  (Cannon  v.  ness.  Persons  found  on  the  track 
Cleveland,  etc.  Ry.  Co.,  157  Ind.  682,  of  the  road  would  necessarily  inter- 
62  N.  R  157  ( 1901 ) .  No  duty  even  fere  with  the  free  use  of  its  track 
to  bare  licensees  except  not  to  will-  by  the  defendant  company,  for  if  his 
fully  or  wantonly  injure  (Griswold  peril  was  discovered,  the  company 
V.  Boston,  etc.  Ry.  Co.,  183  Mass.  would  be  compelled,  in  order  to  avoid 
434,  67  N.  E.  354  (1903).  Mere  injuring  him,  to  stop  its  train  in 
licensees  not  required  to  be  pro-  toio  until  he  had  placed  himself  in 
tected      against     obvious      dangers  a  place  of  safety.    We  think  that  the 
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more  diligently  use  the  others.'*^      Thus,  a  deaf  man 

should  look  up  and  down  the  track  even  more  closely  than 
might  be  necessary  if  he  could  hear  well ;  "••  and  one  whose 

doctrine  upon  which  the  license  of  v.  Feller,  84  Id.  226;  Morris,  etc  R. 

the^railroad  company  is  implied  by  Co.  v.  Haslan,  33  N.  J.  Law,  147; 

the  use  which  persons  put  to  it  by  Cleveland,   etc.   R.   Co.    v.   Terry,  8 

using    it    as    a    footpath    has    been  Ohio  St.  570;  Chicago,  et<;.  R.  Co.  ▼. 

pushed  far  enough  in  this  State,  and  Still,    19   Ul.  508;    Ulinois,  etc  R. 

we  are  not  inclined  to  let  it  go  any  Co.  v.  Ebert»  74  Id.  399 ;  Mynning  ▼. 

further"  (Texas  Midland  Ry.  Co.  v.  Detroit,  etc.  R.  Co.,  59  Mich.  267, 

Byrd,  102  Tex.  263,  115  S.  W.  1165-  26  N.  W.  514;  and  other  cases  cited, 

1166,   rev'g   41    Tex.   App.    164,    90  §  88,  ante. 

S.  W.  185  (1909),  and  rendering  *"I11.  Central  R.  Co.  v.  Buckner, 
judgment  for  the  defendant.  Contra:  28  111.  299;  Cleveland,  etc.  R.  Co.  v. 
Texas,  etc.  Ry.  Co.  v.  Phillips,  40  Terry,  8  Ohio  St.  570.  In  the  follow- 
S.  W.  (Tex.  App.)  344,  rev'd,  91  ing  cases  the  injured  person,  being 
Tex.  278,  42  S.  W.  852  (1897) ;  Same  partially  deaf,  was  held  negligent,  as 
V.  Ball,  73  S.  W.  (Tex.  App.)  420,  matter  of  law:  State  v.  Baltimore, 
rev'd,  96  Tex.  622,  73  S.  W.  4  etc  R.  Co.,  69  Md.  494,  16  Atl.  210 
(1903) ;  Hutchins  v.  St.  Louis,  etc.  [train  behind  in  sight;  no  signals]; 
Ry.  Co.,  40  Tex.  App.  245,  80  S.  W.  Atchison,  etc.  R.  Co.  v.  Priest,  60 
24  (1905).  Knowingly  permitting  Kans.  16,  31  Pac  674  [cars  "kicked" 
the  use  of  the  right  of  way  in  a  but  in  full  view] ;  (Central,  etc.  R.  Co. 
city  as  a  public  walk  renders  one  so  v.  Feller,  84  Pa.  St.  226;  Artusy  v. 
using  it  a  licensee  and  not  a  tree-  Missouri  Pac.  R.  Co.,  73  Tex.  191, 
passer  (Gulf,  etc.  Ry.  Co.  v.  Mat-  11  S.  W.  177.  In  the  following  cases 
thews,  supra;  Law  v.  Missouri,  etc  the  same  rule  was  applied  to  deaf 
Ry.  O.,  29  Tex.  App.  134,  67  S.  W.  mutes:  Poole  v.  North  Carolina  R. 
1025  (1902).  License  to  use  the  Co.,  8  Jones  Law,  340;  Skelton  v. 
track  as  a  footpath  cannot  be  im*  Northwestern  R.  Co.,  L.  R.  2  C.  P. 
plied  from  the  fact  that  persons  were  631 ;  Zimmerman  v.  Hannibal,  etc 
accustomed  to  walk  on  it  with  the  R.  Co.,  71  Mo.  476;  Armsbee  v.  Bos- 
knowledge  of  engineers  and  conduct-  ton,  etc.  R.  Co.,  14  R.  I.  102  [flying- 
ors;  this  affects  only  the  duty  to  switch;  no  signal];  Tyler  v.  Sites, 
keep  a  lookout  for  them  and  does  88  Va.  470,  13  S.  £.  978  [on  ties, 
not  excuse  such  pedestrians  from  the  after  warning] ;  Melver  v.  Georgia, 
exercise  of  ordinary  care  for  their  etc  Ry.  Co.,  108  Ga.  306,  33  S.  £. 
own  safety  (St.  Louis,  etc.  Ry.  Co.  901  (1899);  Roach  v.  Atlanta,  etc 
V.  Shiflet,  98  Tex,  326,  83  S.  W.  Ry.  Co.,  119  Ga*  88,  45  S.  E.  963 
677  (1904).  (1903)  ;  Oliver  v.  Iowa,  etc  Ry.  Co.,. 
•"Hayes  v.  Michigan,  etc  R.  Co.,  122  Iowa,  217,  97  N.  W.  1072 
111  U.  S.  228;  Elkins  v.  Boston,  etc.  (1904) ;  Louisville,  etc.  Ry.  Co.  v. 
R.  Co.,  115  Mass.  190;  Butterfield  v.  McCombs,  21  Ky.  L.  Rep.  1232,  64 
Western,  etc  R.  Co.,  10  Allen,  532;  S.  W.  179  (1899) ;  Turner  v.  TajBOo, 
Steves  V.  Oswego,  etc.  R.  Co.,  18  N.  etc  Ry.  Co.,  33  So.  (Miss.)  283 
Y.  422;  Hanover,  etc.  R.  Co.  v.  Coyle,  (1903)  ;  Hackney  v.  Illinois  Cent  Ry. 
55  Pa.  St.  396;  Central,  etc.  R.  Co.  Co.,    33    So.     (Miss.)     723    (1903);. 
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eyesight  is  defective  ought  to  listen  all  the  more  carefully 
for  trains."*  Common  prudence  requires  that  the  blind 
should  exercise  far  greater  care,  in  proportion  to  the 
danger  to  which  men,  in  general,  are  constantly  exposed, 
than  is  required  of  those  in  full  possession  of  the  faculty 
of  sight.'**^  So  a  lame  man  ought  to  give  himself  more 
time  than  others  do  to  cross  a  track  where  trains  pass 
frequently ;  he  should  not  take  a  risky  path ;  ■"  and  it  has 
been  said  that  a  cripple,  or  one  greatly  enfeebled,  ought, 
if  he  can  afford  it,  to  provide  himself  with  adequate  as- 
sistance.*" Nevertheless,  the  aged,  the  lame  and  the  in- 
firm are  entitled  to  the  use  of  the  street ;  more  care  must 
be  exercised  toward  them  by  trainmen  aware  of  their  de- 
fects than  toward  those  who  have  better  powers  of  mo- 
tion ;  •"  and  they  cannot  be  required  to  use  more  skill  than 
they  possess.*** 

Carrier    v.    Missouri,    etc.    Ry.    Co.,  ••  Per  Hunt,  C.  J.,  O^ara  v.  Hud- 

175  Mo.  470,  74  S.  W.  1002  (1903) ;  son  River  R.  Co.,  38  N.  Y.  445.    See 

Hamlin  v.   Columbia,  etc.   Ry.   Co.,  Illinois,  etc.  R.  Co.  v.  Hutchinson,  47 

37  Wash.  448,  79  Pac.  991   (1905).  HI.  408.     Trainmen  are  not  in  fault 

'"Applied   in   cases   where   plain-  for  acting  on  the  assumption  that  a 

tiff  was  blind  in  one  eye   (Marks  v.  trespasser  will  quit  the  track,  if  his 

Petersburg  R.  (Do.,  88  Va.  1,  13  S.  E.  deafness,  and  the  consequent  expos- 

299;   McKinney  v.  Chicago,  etc.  R,  ure  to  danger,  were  not  known  till 

Co.,  87  Wis.  282,  58  N.  W.  386,  59  after    the    accident     (International, 

Id.  499 ;  Fusili  v.  Missouri  Pac.  R,  etc  R.  Co.  v.  Garcia,  75  Tex.  583,  13 

Ck>.,  45' Mo.  App.  535).  S.  W.  223).     The  fact  that  a  deaf 

•*•  Davenport  v.  Ruckman,  37  N.  Y.  mute,  when  killed,  was  walking  on 

568;   Peach  v.  Utica,  10  Hun,  477;  the  track  with  his  head  and  body 

Oysterbank   v.    Gardner,    49    N.    T.  bent  forward  did  not  indicate  to  the 

Super.  263;   Gonzales  v.  Harlem  R.  engineer  that  deceased  was  not  "in 

Co.,  33  Id.  67;  Sleeper  v.  Sandown,  possession  of  his  faculties  "  (T^ler  v. 

52   N.   H.   244;    Winn  v.   Lowell,   1  Sitea,  90  Va.  539,  19  S.  E.  174). 

Allen,  177.  •^Baltimore  Traction  Co.  v.  Wal- 

•"  Delaware,  etc.  R.  Co.  v.  Cadow,  lace,  77  Md.  435,  26  Atl.  518  [cripple 

120  Pa,  St.  559,  14  Atl.  450  [cripple  not    in    fault    for    moving    slowly], 

croeaed  at  night  by  unfamiliar  path].  The  question  was  left  to  the  jury  in 

•"Louisville,  etc.  R.  Co.  v.  Flem-  N.  Y.,   New  Haven,  etc.  R.   Co.  y. 

ing,  14  Lea,  128.     This  is  question-  Blessing,  67  Fed.  277,  14  C.  C.  A.  394 

able  doctrine,  and  certainly  it  is  not  [deaf  man] ;  Lortz  v.  N.  Y.  Central 

to  be  universally  applied  (see  Neff  v.  R.  Co.,  83  Hun,  271 ;  second  trial,  T 

Wellesley,  148  Mass.  487,  20  N.  E.  N.  Y.  App.  Div.  615  [blind  man], 
111). 
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§  481a.  Children.  —  The  general  principles  by  which 
the  contributory  fault  of  children  is  to  be  tested  have  been 
already  stated.***  In  applying  these  principles,  it  is 
necessary  first  to  distinguish  carefully  those  cases  in 
which  children  put  themselves  into  danger,  either  with- 
out  any  notice  to  trainmen  *"  or  so  suddenly  that  no  rea- 
sonable degree  of  care  will  suflSice  to  protect  them  from 
injury.**'  Such  accidents  are  very  common;  and  no  re- 
covery can  be  had  for  them.  A  child  being  held  to  the 
use  of  such  care  as  may  reasonably  be  expected  from  one 
of  his  age  and  capacity,**®  but  to  no  more,**'  the  strict 

***  See  §  73,  ante.  to  h>m,  when  he  turned,  and  saw  the 

***  Where  a  small  boy  was  stand-  horses  within  four  feet  of  him.  Held, 

ing  so  close  to  a  moving  car,  with-  that  a  nonsuit  was  proper    (North 

out  the  knowledge  of  the  trainmen,  Hudson  R.  Co.  v.  Flanagan,  57  N.  J. 

that  the  car  step  knocked  him  down  Law  (Ct.  Errors),  696,  32  Atl.  216). 

and  injured  him,  the  railroad  com-  8.   P.,   Ogier   v.  Albany   R.    Co.,   88 

pany  is  not  liable  therefor    (Whit-  Hun,  486,  34  X.  Y.  Supp.  867  [elec- 

comb  V.   Louisville,  etc.  R.   Co.,  47  trie  car]. 

La.  Ann.  225,   16  So.  812).     a.  P.,        *^  A  girl  fourteen  years  of  age,  who 

Cleveland,  etc.  R.  Co.  v.  Adair,   12  ran    inunediately   behind    a    passing 

Ind.   App.    569,    39    N.   E.    672,    40  street   car,   without   looking    to   see 

Id.  822  [boy  seven  years  trespassing;  whether  a  car  was  approaching  on 

no  evidence  that  trainmen  could  have  the  other  track,  was  guilty  of  negii- 

seen  him].     A  railway  company  is  gence   (Thompson  v.  Buffalo  R.  Co., 

not  bound  to  examine  the  cars  of  a  145  N.  Y.  196,  39  N.  E.  709).    There 

train  to  see  if  any  children  or  imder  is  no  presumption  that  a  boy  between 

them  or  hanging  on  thereto,  before  ten  and  fourteen  years  of  age  is  not 

starting  the  train    (East  St.   Louis  capable  of  exercising  sufficient  care 

R.  Co.  V.  Jenks,  54  111.  App.  91).  to  avoid  injury  by  a  railroad  train 

*"  A  boy  nine  years  of  age»,  while  in  motion,  whether  the  train  be  run 

playing  in  the  street,  was  run  down  negligently  or  not   (Central  R.,  etc 

by  a  horse  car  and  killed.     He  did  Co.  v.  Golden,  93  Ga.  510,  21  S.  E. 

not  notice  the  car  till  the  driver  cried  68) .  s.  p.,  as  to  a  colored  boy,  eleven 


••See  §  73,  a/nte;  St.  Louis,  etc.  Rep.    178,    92    S.    W.    604    (1907); 

Ry.  Co.  V.  Sparks,  99  S.  W.   (Ark.)  Thompson  v.  Missouri,  etc.  Ry.  Co., 

73    (1906);   Illinois  Cent  Ry.  Co.  v.  93    Mo.    App.    548,    67    S.    W.    693 

Jemigan,  198  111.  297,  65  N.  E.  88,  (1902) ;  Omaha,  etc.  Ry.  Co.  v.  Mor- 

aff'g   101    HI.   App.    1    (1902);   At-  gan,    40    Neb.    604,    59    N.    W.    81 

chison^    etc.    R.    Co.    v.    Todd,    54  (1894);   Young  v.   Clark,   16  Utah, 

Kans.    551,    38  Pac.    804;    Willis   v.  42,  50  Pac.  832   (1897). 
Maysville,  etc.  Ry.   Co.,  29  Ky.  L. 
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rules  which  are  enforced  against  adults,  in  many  ques- 
tions of  contributory  fault,  do  not  apply  to  him.  Thus,  a 
child  is  not  necessarily  barred  from  recovery  because, 
in  passing  over  a  railroad,  he  fails  to  look  and  listen,*^® 
or  crosses  directly  in  front  of  a  train,**^  or  stands,  sits  or 
lies  down  upon  the  track,*"  or  dangerously  near  it,*"  or 

years  of  age,  possessed  of  ordinary  not  recover  (St.  Louis,  etc.  R.  Co.  v. 

intelligence   and   knowledge    (Payne  Christian,  8  Tex.  Civ.  App.  246,  27 

V.  Chicago,  etc  R.  Co.,  129  Mo.  406,  S.  W.  932;    Fezler  v.  Wilmer,  etc. 

30  S.  W.  148).    Where  a  bright,  in-  Ry.  Co.,  85  Minn.  252,  88  N.  W.  746 

telligent  boy,  eight  years  and  seven  (1902)  ;  Cranbuck  v.  Delaware,  etc 

months  old,   was   killed  by  a   train  Ry.  Co.,  74  N.  J.  Law,  473,  65  Atl. 

while  walking  along  the  track,  held,  1031    (1907);    Bourrett  v.   Chicago, 

that  if  he  walked  along  the  track  in  etc.  Ry.  Co.,  121  N.  W.   (Iowa)   380 

a  dangerous   position,   and   did   not  (1909);   Ling  v.   Railway   Co.,    165 

use  his  faculties  as  a  person  of  like  Fed.    813    (1909)  ;    Butler   v.    New 

age  could,  and  failed  to  use  ordinary  York  Cent.  Ry.   Co.,   152   Fed.  976, 

prudence  to  learn  if  a  train  was  ap-  82    C.    C.    A.   330    (1907) ;    niinois 

proaching,    when    by    so    doing    he  Cent.    Ry.    Co.    v.   Jemigan,    infra; 

might     have     avoided     injury,     the  Krenzer  v.  Pittsburgh,  etc.  Ry.  Co., 

plaintiff  could  not  recover  unless  the  151  Ind.  587,  43  N.  E.  649,  52  N.  E. 

injury  was  willfully  inflicted  (Cleve-  220,   68  Am.   St.  Rep.  252    (1899); 

land,   etc  R.  Co.  v.  Tartt,  64  Fed.  St.  Louis,  etc,  Ry.  Co.  v.  Shiflet,  94 

830,  12  C.  C.  A.  625).    A  boy  eight  Tex.   131,   58   S.   W.   945,    rev'g   56 

years  old,  killed  by  defendant's  en-  S.    W.     (Tex.    App.)     697     (1900); 

•gine  w^hile  on  a  trestle,  "  if  he  had  Southern  Ry.   Co.  v.  Forrister,   158 

intelligence  to  appreciate  and  avoid  Ala.  447,  48  So.  69  (1909). 
the   danger   of  the  situation,"   can* 


"•  Finklestein  v.  N.  Y.  Central  R.  71  Hun,  504,  24  N.  Y.  Supp.  1090 

Co.,   41   Hun,  34,  citing  Thurber  v.  [boy  of  nine  years] ;  East  Tenn.  Coal 

Harlem,  etc  R.  Co.,  60  N.  Y.  326;  Co.   v.    Harshaw,   29    S.    W.    (Ky.) 

McGovem  v.  N.  Y.  Central  R.  Co.,  289  [no  signal  given]. 

67  Id.  417;   Byrne  v.  Same,  83  Id.  "'Where    plaantifTs    evidence,    in 

620;  Dowling  v.  Same,  90  Id.  670;  some      fairly      appreciable      degree, 

Barry  v;   Same,  92  Id.  289.     s.  P.,  tends   to  show  a  want  of  ordinary 

Mitchell    V.    Tacoma   Ry.,    etc    Co.,  care   in  keeping   an   outlook   ahead, 

13  Wash.  St.  560,  43  Pac.  528.  and  that  a  child,  between  four  and 

**Colli8  V.  N.  Y.  Central  R.  Co.,  five   years   old,   was   seated   on  the 


"*  Eason  v.  East  Tennessee,  etc.  R.  contributory  negligence  in  standing 

Co.,  61  Fed.  935,  2  C.  C.  A.  549,  2  within    two    or    three    feet    of    the 

U.     S.     App.     272.       The     question  outer  rail  of  a  street-car  track,  is 

whether  a  boy  between  twelve   and  one  of  fact  (laquinta  v.  Citizens'  Tr. 

thirteen  years   of  age  is  guilty  of  Co.,  166  Pa.  St.  63,  30  Atl.  1131). 

[Law  of  Neg.    Vol,  I  —  78] 
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walks  along  it,  without  looking.***  Trainmen  have  no 
right  to  presume  that  a  little  child  will  quit  the  track  upon 
hearing  signals ;  •"  yet  they  are  bound  to  give  the  usual 
signals,  even  to  a  child  too  young  to  comprehend  them; 
for  the  parents  or  some  other  person  might  hear  and 
rescue  the  child.""  A  railroad  company  is  no  more  bound 
to  anticipate  a  child's  trespass  than  that  of  an  adult,  and 
it  is  therefore  only  responsible  to  a  trespassing  child,  for 
want  of  ordinary  care  to  avoid  injury  to  him,  after  it  is 
or  ought  to  be  aware  of  his  presence.*"    A  child  straying 

track,  in  plain  view,  capable  of  being  years   old,   who,   though   he   knows 

recognized  to  be  a  child  for  a  dis-  that  trains  are  liable  to  pass,  and 

tance  not  less  than   twice  that  ny  that  if,  when  they  pass,  he  is  on  the 

quired  to  stop  the  train,  it  is  error  track,  he  will  be  run  over,  sits  down 

to  withdraw  the  case  from  the  jury  on   a  railroad   track   to  play,   falls 

(Gunn  V.  Ohio  River  R.  Co.,  30  W.  asleep  and  is  run  over,  is  guilty  of 

Va.  165,  14  S.  £.  465.    s.  c,  again,  contributory  negligence   (Krenzer  y. 

37  W.  Va.  421,  16  S.  E.  628).     But  Pittsburgh,   etc.    R.    Co.,    43    N.    E. 

it  has  been  held)  that  a  bright,  in-  (Ind.)  649). 
telligent   child,   seven    and   one-half 


~  Illinois  Gent  R.  Co.  v.  Varna-  979    (1891).     But   if  the   child   is 

dore,    16    So.    (Miss.)    933    [boy   of  apparently  old  enough  to  take  care 

nine;  for  jury].    The  fact  that  plain-  of  itself,  the  presumption  it  will  do* 

tiff  consented  to  allow  his  child,  for  so  may  be  indulged    (Missouri  Pac 

whose   death   he   sues,   to   walk   on  Ry.  v.  Hansen,  48  Neb.  232,  66  N.  W. 

the  track,  does  not  necessitate  a  ver-  1105   [12  years  old]    (1896)  ;   Cleve- 

diet  for  defendant  (St.  Loids,  etc.  R.  land,  etc.  Ry.  Oo.  v.  Klee,  154  Ind. 

Co.   V.   Christian,   8   Ter.   Civ.   App.  430,  66  N.  E.  234  [nine  years  old] 

246,  27  S.  W.  932).  (1900);  Meredith  v.  Richmond,  etc 

•"Indianapolis,  etc  R.  Co.  v.  Pit-  Ry.   Co.,   108  K.   C.   616,   13   S.  E. 

zer,   109  Ind.   179,  6  N.  E.  310,  51  137    [thirteen    years    old]     (1893); 

Am.    Rep.    387,    10    Id.    70.     s.    p.,  Trudell  v.  Grand  Trunk  Ry.  Co.,  126 

Spooner   v.    Delaware,    etc.    R.    Co.,  Mich.  73,  85  N.  W.  260,  63  !>.  R.  A. 

115  X.  Y.  22,  21  N.  E.  696;  Calves-  27  [stven  years  old]    (1901). 
ton,  etc.  Ry.  Co.  v.  Hewitt,  67  Tex.        "•Chicago,  etc  R.   Co.  v.   Logue, 

473,  3  S.  W.  705,  60  Am.  Rep.  32;  158    HI.    621,    42    N.    E.    53    [child 

Missouri,  etc  Ry.  Co.  v.  Harriman,  twenty-one  months  old']. 
34    Tex.    App.    354,    78    S.    W.    708        "'A    railroad    company    owes    no 

(1904)  ;    Donahue   v.    Wabash,    etc.  higher  duty  to  an  infant  trespassing 

Ry.  O).,  83  Mo.  543,  63  Am.  Rep.  upon  its  tracks  than  to  an  adulb.  and 

594;   Pennsylvania,   etc.  Ry.   Co.  v.  is  not  liable  for  injuries  suffered  by 

!Morgan,    82    Pa.   St.    134;    Hyde   v.  such   a  trespasser,  unless,  after  the 

Union  Pac.  Ry.,  7  Utah,  356,  26  Pac.  discovery    of    his    presence    on    the 
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upon  a  railroad  track  where  it  crosses  a  street,'"  or  is 
unlawfully  left  unfenced,'®*  is  not  a  trespasser.  A  child, 
not  of  sufficient  age  to  appreciate  all  the  dangers  of  a 
railroad,  may  nevertheless  forfeit  the  right  to  recover, 
through  his  willful  disobedience  and  disregard  of  warn- 
ings."® Whether  a  child  is  contributorily  negligent  in 
exposing  himself  to  injury  by  his  presence  on  or  near  the 
railway  track  is  generally  a  question  for  the  jury,  to  be 
determined  with  reference  to  the  combined  considerations 
of  age,  intelligence  and  ability  to  understand  the  dan- 
ger."^    Where,  on  account  of  tenderness  of  years,  rea- 

track,  it  has  failed  to  use  ordinary  ■•Where  a  bright  boy,  who  had 

care  to  avoid  injuring  him  ( Felton  t.  been    frequently    cautioned    against 

Aubrey,  20  C.  C.  A.  436,  74   Fed.  going  on  a  car  track  where  there 

350;    Mitchell   v.   Philadelphia,  etc.  was    no   public   crossing,   sat   down 

R.  Co.,  132  Pa.  St.  226,  19  Atl.  28;  under  a  car,  and  was  killed  by  a 

McMullen   t.   Pennsylvania,   etc.   R.  switch   engine  baddng   against  the 

Co.,  132  Pa.  St.  107,  19  Atl.  27;  Bal-  car,    the    railroad    company    is    not 

timore,  etc.  R.  Co.  v.  Schwindling,  liable  (Atchison,  etc.  R.  Co.  v.  Todd, 

101  Pa.  St.  258;  Flower  v.  Penn.,  etc.  54  Kans.  651,  38  Pac.  804).    Plain- 

R.  Co.,  69  Id.  210;  Phila.,  etc.  R.  Co.  tiff,  an  active  boy,  eight  years  old, 

y.  Hummell,  44  Id.  375;  Thomas  v.  in  disregard  of  the  engineer's  wam- 

Chicago,  etc.  R.  Co.,  93  Iowa,  248,  ing,  jumped  on  a  freight  train  mov- 

61  X.  W.  967.    In  Morrisey  v.  East-  ing  up  a  sharp  grade.     Held;,  that 

em   R.    Co.,    126   Mass.    377,   much  the    facts    that    the    trainmen    saw 

stronger  language  was  used;  but  un-  him  hanging  there,  and  did  not  stop 

necessarily  and  erroneously.    Where  the  train,  did  not  render  the  com- 

the  persons  operating  a  railroad  train  pany  liable  for  injuries  received  by 

have  no  reason  to  suspect  the  pres-  him  in  jumping  off  (Pittsburgh,  etc. 

ence  of  a  boy  ten  years   old,  who  R.  Co.  v.  Redding,  140  Ind.  101,  39 

is  trespassing  on  the  right  of  way,  N.  E.  921. 

he  can  get  no  benefit  from  the  fact  •"  Pittsburg,  etc.  Ry.  Co.  v.  Simons, 

of  his  tender  years  (Matson  v.  Port  168  Ind.  333,  79  N.  E.  911   (1899)  ; 

Townsend  R.  Ca,  9  Wash.  St.  449,  Dull  v.  Cleveland,  etc.  Ry.   Co.,  21 

31  Pac.  705).     A  railroad  company  Ind.    App.     571,    52     N.     E.     1013 

owes  no  duty  to  a  child  playing  in  (1899)  ;    Atchison',   etc.   Ry.   Co.   v. 

its  yard,  to  see  that  he  does   not  Todd,   54   Kans.   551,    38   Pac.    804 

jump  on  its  moving  cars  (Barney  v.  (1895)  ;  Lange  v.  Missouri  Pac.  Ry. 

Hannibal,  etc.  R.  Co.,  126  Mo.  372,  Co.,    115   Mo.   App.   582,   91    S.   W. 

28  S.  W.  1069).  989    (1906);    Givens    v.    Louisville, 

•"Tobin  V.  Missouri  Pac.  R.  Co.,  etc.  Ry.  Co.,  24  Ky.  L,  Rep.  1796, 

18  S.  W.   (Mo.)  996.  72  S.  W.  320  (1903);  Thompson  v. 

"•Keyser  v.  Chicago,  etc.  R.  Co.,  Missouri  Pac.  Ry.  Co.,  93  Mo.  App. 

66  Mich.  390,  33  N.  W.  867.  548,  67  S.  W.  693  (1901) ;  St  Louis, 
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sonable  minds  cannot  differ,  it  is  a  question  of  law.**^  On 
the  other  hand,  where  it  is  clear  that  a  child  has  not  exer- 
cised the  care  reasonably  to  be  expected  under  the  cir- 
cumstances from  one  of  his  age,  intelligence  and  abiUty 
to  appreciate  the  danger,  it  is  likewise  the  duty  of  the 
court  to  instruct  the  jury  that  he  is  responsible  for  his 
contributory  negligence.'^' 

etc.  Ry.  Co.  v.  Sparks,  99  S.  W.  N.  W.  311,  66  Am.  Rep.  405  (1885); 
(Ark.)  73  (1906);  Graney  v.  St.  Thomas  v.  Chicago,  etc.  Ry.  Co.  v. 
Louis,  etc.  Ry.  Co.,  140  Mo.  89,  41  Jernigan,  supra).  Four  years  old 
S.  W.  246,  38  L.  R.  A.  633  (1902) ;  (Kansas,  etc.  Ry.  Co.  v.  Herman,  62 
Sweet  V.  Providence,  etc.  Ry.  Co.,  20  Pac,  (Kan.  App.)  543  (1900). 
R.  I.  786,  40  Atl.  237  (1890);  St.  Seven  years  old  ( Watson  v.  Southern, 
Louis,  etc.  Ry.  Co.  v.  Bolton,  36  Tex.  etc.  Ry.  Co.,  66  S.  C.  47,  44  S.  E. 
App.  87,  81  S.  W.  123  (1904)  ;  Young  375  (1903).  Child  twelve  or  four- 
V.  Clark,  16  Utah,  42,  50  Pac.  832  teen  years  old  endeavoring  to  rescue 
(1897).  No  arbitrary  rule  as  to  another  from  effect  of  defendant's 
age  (Chicago,  etc.  Ry.  Co.  v.  Russell,  negligence  (Becker  v.  Louisville,  etc 
72  Neb.  114,  100  N.  W,  156  (1904).  Ry.  Co.,  110  Ky.  474,  22  Ky.  L.  R«p. 
Twelve  years,  question  for  the  jury  1893,  61  S.  W.  997,  96  Am.  St.  Rep. 
(Young  V.  Clark,  supra),  A  boy  469,  53  L.  R.  A.  267  (1901)  ;  Lange 
eleven  years  old,  though  intelligent,  v.  Missouri,  etc.  Ry.  Co.,  115  Mo. 
may  lack  discretion  (Texas,  etc.  Ry.  App.  582,  91  S.  W.  989  (1906). 
Co.  V.  Ball,  96  Tex.  622,  75  S.  W.  ••Bess.  v.  Atchison,  etc.  Ry.  Co., 
4,  rev'g  73  S.  W.  (Tex.  App.)  420  62  Kans.  299.  62  Pac.  996  (1900); 
(1903).  Where  the  child  is  either  Trudell  v.  Grand  Trunk  Ry.  Co., 
incapable  of  discretion  or  has  exer-  126  Mich.  73,  85  N.  W.  250.  53 
cised  such  as  it  has,  the  company  is  L.  R.  A.  27  (1901)  ;  Mann  v.  Mis- 
responsible  if  negligent  (Illinois  souri,  etc.  Ry.  Co.,  123  Mo.  App.  486, 
Cent.  Ry.  Co.  V.  Jernigan,  fittpro).  100  S.  W.  566  (1907).  Boy  eight 
•"Incapable  of  contributory  neg-  years  old  (Hasting  v.  Southern  Ry. 
ligence,  child  fifteen  months  old  Co.,  143  Fed.  260,  74  C.  C.  A.  398, 
(Southern  Ry.  Co.  v.  Forrister,  158  6  L.  R.  A.  (N.  S.)  775  (1906). 
Ala.  477,  48  So.  69  (1908).  Four  Girl  twelve  years  old  (Smith  v.  Chi- 
years  old  (Anderson  v.  Great  North-  cago,  etc  Ry.  Co.,  99  111.  App.  296 
ern,  etc,  Ry.  Co.,  15  Ida.  613,  99  (1910).  Child  seven  years  old  (Sail 
Pac.  91  (1908).  Six  years  old  (Cin-  v.  Cleveland,  etc  Ry.  Co.,  21  Ind. 
dnnati',  etc  Ry.  Co.  \i  Sowder's  App.  571, 52  N.  E.  1013  (1899).  Boy 
Admr.,  119  S.  W.  (Ky.)  203  (1909).  fourteen  years  old  (Goodrich  v.  Burl- 
Twenty-two  months  old  (Bottoms  v.  ington,  etc.  Ry.  Co.,  103  Iowa,  412,  72 
Seaboard,  etc  R.  Co.,  114  N.  C.  699,  N.  W.  663  (1897).  Boy  seven  years 
19  S.  E.  730,  41  Am.  St.  Rep.  799,  25  old  (Givens  v.  Louisville,  etc  Ry.  Co., 
L.  R.  A.  784  (1894).  Two  years  old  supra).  Boy  nine  years  old  ( Spillane 
(Prendegast  v.  New  York  Cent.  Ry.  v.  Missouri  Pac  Ry.  O).,  135  Mo. 
Co.,  58  N.  Y.  582;  Keyser  v.  Chi-  414,  37  S.  W.  198  (1896).  Boy  six- 
cago,  etc  Ry.  0>.,  58  Mich.  659,  23  teen  years  old   (Texas,  etc.  Ry.  Ox 
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§  481b.  Deceased  persons.  —  In  the  absence  of  any 
direct  evidence  as  to  whether  a  person,  killed  by  accident 
upon  a  railroad,  used  proper  care  to  avoid  injury,  the 
presumption  is  in  the  great  majority  of  American  courts, 
that  the  deceased  did  use  such  care.*^*  In  the  absence  of 
an  eye  witness  to  negUgence  on  the  part  of  the  railway 
company  and  of  care  on  the  part  of  the  person  killed,  the 
facts  may  be  established  by  circumstances,  but  the  cir- 
cumstances themselves  must  be  shown  by  direct  evidence 
and  cannot  be  inferred  from  other  circumstances.     It  is 

V.  Wialker,  49  S.  W.  642  (1899).  decea^ed^,  nor  his  death  while  cross- 
"The  evidence  showed  that  Thomas  ing,  the  presumption  is  that  he 
Shiflet  was  between  11  and  12  years  stopped,  and  looked  and  listened  for 
old.  •  •  •  This  does  not  bring  approaching  trains;  and  hence  it  is 
him  within  the  age  at  which  courts  proper  to  refuse  to  charge  that  there 
have  held  a  child  to  be  exempt,  as  a  could  be  no  recovery  if  deceased^  by 
matter  of  law,  from  the  charge  of  looking  and  listening,  could  have 
contributory  negligence,  neither  does  known  of  the  approach  of  the  car  in 
it  place  him  at  sueh  an  age  as  the  time  to  have  kept  off  the  track  and 
court  will  hold,  as  a  matter  of  law,  prevented  the  accident  (Texas,  etc. 
he  was  responsible  for  his  acts^  It  R.  Co.  v.  Gentry^  163  U.  S.  353,  16 
was  a  question  of  fact  for  the  jury  StCITt.  1104).  Of  course  no  such 
to  be  determined  upon  the  evidence  presumption  obtains  in  those  juris- 
adduced  before  them.  If  there  was  dictions  where  the  plaintiff  is  re- 
no  evidence  on  the  subject,  the  issue  quired  to  establish  affirmatively  due 
should  not  have  been  submitted,  or,  care  on  his  part.  Connecticut:  Fox 
having  been  submitted,  the  jury  v.  Glastenbury,  29  Conn.  204.  111%- 
ought  to  have  found  for  the  defend-  noia:  West  Chicago,  etc.  Ry.  Co.  v. 
ant,  because  it  devolved  on  the  plain-  Liderman,  187  111.  463,  58  K.  E.  367, 
tiff  to  show  that,  for  want  of  discre-  79  Am.  St.  Rep.  226,  52  L.  R.  A. 
tion,  the  negligent  act  of  the  de-  655.  Iowa:  Buchholtz  v.  Radcliffe, 
ceased  was  not  imputable  to  him "  129  Iowa>,  27,  105  N.  W.  336.  Louisv- 
(St.  Louis,  etc  Ry.  Co.  v.  Shiflet,  94  ana:  Deikman  v.  Morgan's  Ry.,  etc. 
Tex.  131,  68  S.  W.  946).  Recovery  Co.,  40  La.  Ann.  787,  6  So.  76.  Mass- 
denied  on  the  ground  that  evidence  achusetta:  Dacey  v.  New  York.  etc. 
of  want  of  judgment  to  appreciate  Ry.  Co.,  168  Mass.  479,  47  N.  E.  418. 
liability  of  going  to  sleep  when  one  Maine:  Ward  v.  Maine  Cent.  R.  Co., 
sits  down  on  a  railway  track  does  96  Me.  136,  51  Atl.  947;  Mynnlng  v. 
not  support  the  issue  of  the  want  of  Detroit,  etc.  Ry,  Co.,  67  Mich.  677, 
appreciation  of  the  danger  of  being  35  N.  W.  811.  Ifew  York:  Whalen 
on  the  railway  track  (98  Tex.  326,  v.  Citizens*  Gaslight  Co.,  151  N.  Y. 
81  S.  W.  524  (1904).  70,  45  N.  E.  363.     Vermont:  Bovee 

*^  Where   no    one   personally   wit-  v.  Danville,  53  Vt.  183. 
nessed  the  crossing  of  the  track  by 
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not  admissible  to  go  into  the  realm  of  conjecture  and  to 
pile  one  presumption  on  another.*"'  Where  no  one  saw 
the  accident  and  the  evidence  tends  to  show  that  deceased 
was  negligent  in  walking  along  the  track,  and  the  circum- 
stances directly  proved  neither  show  that  the  negligence 
of  the  company  caused  the  injury  nor  that  the  deceased 's 
negligence  did  not  contribute  to  it,  no  action  can  be  main- 
tained.***     Clear  proof  that,  if  he  had  used  proper  care, 

*«  Railroad  Co.  v.  Henioe,  92  Pa.  etc  Ry.  Co.  v.  Doughty,  77  Ark.  1, 

St.  431;  Douglas  v.  Mitchell,  35  Pa.  91  8.  W.  768   (1906) ;  Buesching  ▼. 

St.  440.  St.     Louis    Gaslight     Co.,    73    Mo. 

•"Missouri  Pac.  Ry.  Co.  v.  Porter,  219,  39     Am.     Rep.     503;     Durant 

73  Tex.  304,  11  S.  W.  324.     Where  v.    Palmer,    29    N.    J.    Law,    544; 

two  boys,  eighteen  and  nineteen  years  Cogdell     v.     Wilmington,     etc    Ry. 

old,  were  killed  on  the  track  with-  Co.,     132     N.     C.     852,     44    S.    E. 

out  eye   witnesses,  the   court  said:  618      (1903)  ;     Cameron     v.     Great 

"The  failure  to* keep  a  proper  look-  Northern,   etc.   Ry.   Co.,   8   N.  Dak. 

out    *     *     *  could  only  be  deemed  124,  77  N.  W.  1016   (1898) ;  Beatty 

the  proximate  cause  of  the  deaths  v.  Gilmore,  16  Pa.  St.  463,  55  Am. 

when  it  appeared  that  the  keeping  Dec.  515;   Ward  v.  Dampskibaelska- 

of  it  would  have  prevented  the  im-  bet    Kjoevenhavan,    136    Fed.    502; 

fortunate  occurrence,  and  no  infer-  Gay  v.  Winter,  34  Colo.  153;  Denver 

enoe  of  this  fact  can  be  drawn  from  Tramway  Co.  v.  Reid,  4  Colo.  App. 

the  evidence.     What  were  the  boys  53,   35   Pac.  269    (1895)  ;   Atchison, 

doing    when    the    train    approached  etc.  Ry.  Co.  v.  Hill,  57  Kans.  139, 

them?     How  long  were  they  on  the  45    Pac.    581     (1896)  ;    Morriscm  v. 

track  before  they  were  struck  ?    What  New  York,  etc.   Ry.   Co.,  63  N.  Y. 

vrvLS  their  position?     An  answer  to  633;   but  see  O'Reilly  v.   Brooklyn, 

these  questions  must  be  found  before  etc.  Ry.  Co.,  82  N.  Y.  App.  Div.  492, 

it  can  be  said  that  there  was  a  fail-  81  N.  Y.  Supp.  572;  Pharr  v.  South- 

ure  to  keep   a  proper  lookout,  and  ern  Ry.  Co.,  133  N.  C  610,  45  S.  E. 

that  such  a  lookout  would  have  dis-  1021    (1903)  ;    Kramm   v.    Stockton 

covered  them  in  danger  in  time  to  Elec.  Ry.  Co.,  10  Cal.  App.  271,  101 

have   enabled   those    controlling   the  Pac.  914    (1909)  ;  Lenkwicz  v.  Wil- 

train  to  have  saved  them;   and  for  mington  City  Ry.  Co.,  74  Atl.  (Del.) 

siich    answer   the   evidence   may   be  11    (1909);    Brown   v.    Union  Pac. 

searched*  in  vain.     The  fact  of  an  Ry.  Co.,  81  Kans.  701,  106  Pac.  1001 

alleged    causal     connection    between  (1910);    Gilbert   v.    Ann   Arbor  R. 

an  act  or  omission  and  an  injury  can  Co.,   161   Mich.  73,   125   N.  W.  745 

no  more  be  presumed  than  can  the  (1910) ;  Richter  v.  United  Rys.  (}o., 

act   or   omission   itself"    (Texas   &  145   Mo.    App.    1,    129   S.   W.  745 

Pac.  Ry.  Go.  v.  Shoemaker,  98  Tex.  1910) ;    Chicago,    etc    Ry.    Co.   v. 

451,   84   S.   W.   1049    (1905);    Fort  Thomas,  141  111.  App.  122).    But  see 

Worth,  etc.  Ry.  Co.  v.  Shetter,  94  Tex.  Evansville,  etc.  Ry.  Co.  v.  Bemdt,  172 

196,  59  S.  W.  533  (1900) ;  Choctaw,  Ind.  697,  88  N.  E.  612  (1909).    See 
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the  accident  would  probably  not  have  happened,  over- 
comes this  presumption."^  Therefore,  while  it  is  pre- 

also  on  the  effect  of  the  statutory  Brown  v.   Boston,  etc.  Ry.   Ck>.,   73 

presumption  of  negligence  where  the  N.    H.    608,    64    Atl.    194    (1906); 

deceased  was  killed  by  the  defend-  Loomis  v.  Lake  Shore,  etc.  By.  Co., 

ant's   train,   Strom  v.   Georgia,   etc.  182  N.  Y.  380,  75  N.  E.  228  (1906)  ; 

By.  Co.,   108  Ga.  758,  33  S.   E.   30  Whitesides  v.  Southern,  etc.  By.  Co., 

(1899)  ;    Atlanta,    etc.    By.    Co.    t.  128  N.  C.  229,  38  S.  E.  878  (1901) ; 

Bryant,  110  Ga.  247,  34  S.  E.  347  Hord  v.  Southern  By.  Co.,  129  N.  C. 

(1899);    Sims  v.  Western,  etc.  By.  305,   40   S.   E.   69    (1901);   Holt  v. 

Co.,    Ill    Ga.    820,    35    S.    E.    696  Pennsylvania   B.    Co.,    206    Pa.    St. 

(1900);   Kendrick  v.   Seaboard,  etc.  356,  55  Atl.  1055    (1903);  Jones  t. 

By.  Co.,  121  Ga.  775,  49  S,  E.  762  Charleston,  etc.  By.  Co.,  61  S.  C.  556, 

(1905).    Where  the  body  was  found  39  S.  E.  768  (1901)  ;  Texas  Midland 

on  the  track,  but  it  was  matter  of  By.  Co.  v.  Crowder,  25  Tex.  App.  536, 

mere  conjecture  how  deceased  came  64  S.  W.   90    (1901)  ;   Hutchens  v. 

to  bis  death,  it  was  error  to  sub-  St.  Louis,  etc.  By.  Co.,  40  Tex.  App. 

mit  the  case  to  the  jury    (Hughes'  245,  89  S.  W.  24    (1905);   Bader's 

Admr.  v.  Louisville,  etc.  By.  Co.,  23  Admx.  v.  Louisville,  etc.  By.  Co.,  31 

Ky.    L.   Bep.    2288,    67    S.    W.    984  Ky.   L.   Bep.    1105,    104   S.   W.   774 

(1902);  Clegg  v.  Southern  By.  Co.,  (Ifi07);    Smith  v.   Wabash   B.   Co., 

132  N.  C.  292,  43  S.  E.  836   (1903)  ;  107   S.  W.    (Mo.   App.)    22    (1908)  ; 

Morgan    v.    Pennsylvania    By.    Co.,  Texas,  etc.  By.  Co.  v.  Scarborough, 

209  Pa.  St.  25,  58  Atl.  116  (1904);  104    S.    W.    (Tex.    App.)    408,    108 

Missouri,  etc  By.  Co.  v.  Sharp,  120  S.  W.  (Tex.  Sup.)  805  (1908)  ;  New- 

S.  W.  (Tex.  App.)  263  (1909);  Gulf,  berg  v.   Long   Island,   etc.    By.   Co., 

etc.   By.   Co.  v.  Matthews,   32   Tex,  131  App.  Div.  885,  116  N.  Y.  Supp. 

App.    145,    73   S.   W.    978    (1903);  311    (1909);    Fort  Worth,  etc.   Ry. 

Jones  V.  Fort  Worth,  etc.  Ry.  Co.,  Co.   v.    Longino,    118    S.    W.    (Tex. 

47  Tex.  App.  599,   105  S.  W.   1007  App.)    198   (1909),  126  S.  W.   (Tex. 

(1907);   Brandenburg  v.  Central  of  Sup.)    8    (1910);   Rimbal  v.  Minne- 

Georgia  Ry.   Co.,    133   Ga.   224,   65  apolis,  etc.  Ry.  Co.,  121  N.  W.   (N. 

S.  E.  429    (1909);   Creager's  Admr.  Dak.)    830    (1009);   Louisville,   etc. 

V.  niinois,  etc.  Ry.  Co.,  121   S.  W.  Ry.   Co.   v.  Womack,   173   Fed.   752, 

(Ky.)  458  (1909)  ;  Southern  Ry.  Co.  97  C.  C.  A.  559   (1909)  ;  Louisville, 

v.  Stewart,  45  So.  (Ala.)  51   (1907).  etc.  Ry.  Co.  v.  Holland,  51  So.  (Ala.) 

Cases    in    which    the    evidence    has  365  (1909);  Laury  v.  Northern  Pac. 

been  held  sufficient  to  take  the  case  Term.    Co.,    105    Pac.     (Ore.)     881 

to  the  jury    (Kendrick  v.   Seaboard  (1910)  ;  Lamb  v.  Southern  Ry.  Co., 

Air  Line  Ry.  Co.,   121   Ga.   775,  49  86  S.  C.  106,  67  S.  E.  958    (1910)  ; 

S.  E.  762   (1905)  ;  Illinois  Cent.  Ry.  Cromeenes  v.  San  Pedro,  etc.  Ry.  Co., 

Co.    v.    Jemigan,    198    111.    297,    66  109  Pac.   (Utah)   10   (1910). 

N.    E.   88    (1902);    Hurdle   v.    Mis-  •*  Connerton     v.     Delaware,     etc. 

souri  Pac.  Ry.  Co.,  73  Kan.  769,  86  Canal  Co.,  169  Pa.  St.  339,  32  Atl. 

Pac.   287    (1906)  ;    McCabe's   Admr.  416;  Tobias  v.  Michif?an  Cent.  R.  Co., 

V.   Mayesville,  etc.   Ry.   Co.,  28   Ky.  103  Mich.  330,  61  N.  W.  514. 
L  Rep.  536,  89  S.  W.  683    (1905); 
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sumed  that  he  looked  and  listened  before  crossing  the  rail- 
road,"* yet,  if  it  is  proved  that  the  train  by  which  he  was 
killed  at  a  railway  crossing  was  plainly  visible  from  the 
point  at  which  it  became  his  duty  to  look  and  listen  for 
approaching  trains  before  crossing  the  track,  this  over- 
comes the  presumption  that  he  did  look  and  listen  before 
crossing/®"  Much  more  is  this  the  rule  in  courts  which 
hold  the  burden  of  proof  to  rest  upon  plaintiffs  to  show 
that  they  were  free  from  contributory  negligence."* 
Even  in  those  courts,  the  affirmative  evidence  of  the  use 
of  care  by  deceased  persons  is  not  required  to  be  as 
strong  as  where  the  injured  person  is  living  and  able  to 
testify.'" 

■•In  the  absence   of   evidence   to  Chicago,  etc.  R.  Oo.  ▼.  Hedges,  118 

the  contrary,  it  will  be  presumed  that  Ind.  5,  20  N.  £.  530;  Ck>nes  v.  Cin- 

a  person  about  to  cross  a  railroad  cinnati,  etc.  R.  Co.,  114  Ind.  328,  16 

track  both  looked   and  listened  for  N.   £.   638;    Kwiotkowski   v.   Grand 

an  approaching  train  before  ventur-  Trunk  R.  Ck).,  70  Mich.  549,  38  N. 

ing  on  the  crossing  (Chicago,  etc.  R.  W.  463;  Groesbeck  v.  Chicago,  etc 

Co.  V.  Hinds,  56  Kans.  768,  44  Pac  R.  Co.,  93  Wis.  605,  67  N.  W.  1120; 

993).     In  other  cases,  held,  a  ques-  Studley  v.  St.  Paul,  etc.  R.  Co.,  48 

tion  for  the  jury   (Huntress  v.  Boe-  Minn.  249,  51  N.  W.  116;  Moore  v. 

ton,  etc.  R.,  66  N.  H.  185,  34  Atl.  Keokuk,  etc.  R.  Co.,  89  Iowa,  223, 

154;  Weller  v.  Chicago,  etc.  R.  Co.,  56  N.  W.  430). 

120  Mo.  635,  23  S.  W.  1061,  25  Id.  ""When  there  are  no  living  wit- 

532 ;  Gammage  v.  Atlanta,  etc.  R.  Co.,  nesses,  and  it  is  shown  that  the  in- 

97  Ga.  62,  25  S.  £.  207).  testate  was  familiar  with  the  cross- 

**  Sullivan  v.  N.  Y.,  Lake  Erie,  etc.  ing,  and  was  of  a  creful  habit,  the 

R.  Co.,  175  Pa.  St.  361,  34  Atl.  798;  jury  are  justified  in  finding  that  he 

Hogan  v.  Tyler,  90  Va.  19,  17  S.  E.  was  in  the  exercise  of  due  care  (Mc- 

723;  Blount  v.  Grand  Trunk  R.  Co.,  Nulta  v.  Lockridge,  137  111.  270,  27 

61   Fed.  375,  9  C.  C.  A.  526.     The  N.  E.  452).    A  plaintiff  administra- 

fact  that  others  heard  signals  is  not  tor  is  not  required  in  all   cases  to 

conclusive   proof   that   the    deceased  prive  affirmatively  that  his  intestate, 

did  so  (Chicago,  etc.  R.  Co.  v.  Neto-  who   has   been   killed   at  a   railroad 

licky,  14  C.  C.  A.  615,  67  Fed.  665).  crossing,  looked  or  listened  for  ap- 

"^In  many  cases  it  has  been  held  proaching    trains     (Hendrickson    v. 

that  clear  proof  that  a  person  killed  Great  Northern  R.  Co.,  49  Minn.  245, 

by  a  train  could  have  seen  it,  if  he  51  N.  W.  1044).    s.  p.,  Evans  v.  C<mi- 

had  looked   and   listened,   is  condu-  cord  R.  Co.,  66  X.  H.   194,  21  Atl. 

sive  of  his  negligence   (Tucker  v.  N.  105;  McNamara  v.  X.  Y.  Central  R. 

Y.  Central  R.  Co.,  124  N.  Y.  308,  26  Co.,    136   X.   Y.   650,   32    X.    E.   765 

X.  E.  916;  Tolman  v.  Syracuse,  etc.  [trainmen    clearly  negligent:    smoke 

R.  Co.,  98  X.  Y.  198 ;  Smith  v.  :Minne-  probably  obstructed  view] ;  Palmer  v. 

apolis,   etc.   R.   Co.,   26   Minn.   419;  X.  Y.  Central  R  Co.,  112  N.  Y.  234, 
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§  482.  Effect  of  contributory  negligence  on  statutory 
liability.  —  Contributory  negligence  is  a  good  defence 
generally  to  the  liability  of  railroads  for  damages  for  per- 
sonal injuries  caused  by  the  failure  of  the  company  to 
comply  with  statutory  requirements,'"  unless  precluded 

by  the  terms  of  the  statute.  The  defendant 's  omission  to 
give  the  signals  "^  or  keep  within  the  speed  ^"^^  prescribed 

19  N.  E.  678  [gates  open:  no  signals  R.  Co.  v.  Stommell,  126  Ind.  35,  25 

in  time ;   doubtful  view] ;   Tobias  v.  N.  E.  863 ;  Williams  v.  Chicago,  etc. 

Mich.  Central  R.  Co.,  103  Mich.  330,  R.  Co.,  64  Wis.  1,  24  N.  W.  422;  Jud- 

68  N.  W.  234  [electric  bell  not  work-  son   v.    Great  Northern   R.    Co.,   63 

ing] ;    and   see   Nettersheim   v.   Chi-  Minn.  248,  65  N.  W.  447 ;   Sala  v.- 

cage,  etc  R.  Cb.,  58  Minn.  10,  50  N.  Chicago,  etc.  R.  Co.,  85  Iowa,  678, 

W.  632;  and  cases  cited  under  §  111,  '52  N.  W.  664;  Dlauhi  v.  St.  Louis, 

ante).    Extreme  short-sight  may  ex-  etc.  R.  Co.,  105  Mo.  645,  16  S.  W. 

cuse  full  care  (Lortz  v.  N.  Y.  Cen-  281;  Maxey  v.  Missouri  Pac.  R.  Co., 

tral  R.  Co.,  7  N.  Y.  App.  Div.  615,  113  Mo.  1,  20  S.  W.  654;  Atchison,. 

40  X.  Y.  Supp.  263).  etc.   R.   Co.   v.   Townsend,   39   Kans. 
*"Texarkana,  etc.  Ry.  Co.  v.  Bull-  115,   17   Pac.  804;  Blackwell  v.   St. 

ington,  47  S.  W.  (Ark.)  660  (1898) ;  Louis,  etc.  R.  Co.,  47  La.  Ann.  268, 

Weatherly  v.  Nashville,  etc.  Ry.  CJo.,  16   So.   818;    McDonald  v.    Intema- 

51   So.    (Ala.)    959    (1910);   Tatum  tional,   etc.   R.    Co.,    86   Tex.    1,   22 

T.  Rock  Island,  etc  Ry.  Co.,  124  La,  S.  W.  939 ;  Glascock  v.  Central  Pac 

921,  50  So.  796    (1909);  Hutson  v.  R,   Co.,   73   Cal.    137,   14   Pac   518; 

Southern,  etc  Ry.  Co.,  150  Cal.  701,  Hager  v.  Southern  Pac  CJo.,  98  Cal.. 

89  Pac  1093  (1907)  ;  Walsh  v.  Bos-  309,  33  Pac   119;   Ryall  v.  Central 

ton,  etc  Ry.  Co.,  171  Mass.  52,  50  Pac.  R.  Co.,  76  Cal.  474,  18  Pac.  430; 

N.  E.  463  (1898)  ;  Smith  V.  Norfolk,  Griffith    v.    Baltimore,   etc.    R.    Co., 

etc  Ry.  Co.,  107  Va.  725,  60  S.  E.  44    Fed.    674;    Horn   v.    Baltimore, 

56  (1908).  etc  R,  Co.,  4  C.  C.  A.  346,  54  Fed. 

*"  Chicago,  etc  R.  Co.  v.  Houston,  301  [Ohio  statute] ;  Saldana  v.  Gal- 

95  U.  S.  697 ;  Havens  v.  Erie  R.  Co.,  veston,    etc    R.    Co.,    43    Fed.    862 

41  N.  Y.  296;  Gorton  v.  Erie  R.  Co.,  [Texas  statute] ;  Illinois  Cent.  Ry. 
46  Id.  660;  Cullen  v.  Delaware,  etc  Co.  v.  McLeod,  78  Miss.  334,  29  So. 
Canal  Co.,  113  N.  Y.  667,  21  N.  E.  76,  84  Am.  St.  Rep.  630,  52  L.  R.  A. 
716;  Sherry  v.  N.  Y.  Ontral  R,  Co.,  954  (1901)  ;  Porter  v.  Missouri  Pac. 
104  N.  Y.  652,  10  N.  E.  128 ;  Arms-  Ry.  Co.,  199  Mo.  82,  97  S.  W.  880 
bee  V.  Boston,  etc.  R.  Co.,  14  R.  I.  (1907)  ;  Texas,  etc  Ry.  Co.  v.  Cody, 
102 ;  Barber  V.  Richmond,  etc.  R.  Co.,  166  U.  S.  606,  17  S.  Ct  703,  41 
34  S.  C.  444,  13  S.  E.  630;  Butcher  L.  Ed.  1132;  New  York,  etc  Ry. 
T.  West  Virginia,  etc  R.  Co.,  37  Co.  v.  Robbins,  38  Ind.  App.  172,  76 
W.  Vt.  180,  16  S.  E.  457;  Beyel  v.  N,  E.  804  (1906)  ;  Harbert  v.  At- 
Newport  News,  etc.  R.  CJo.,  34  W.  Va.  lanta,  etc  Ry.  Co.,  78  S.  C.  537,  69 
638,  12  S.  E.  532;  Wabash,  etc  R.  S.  E.  644  (1908);  Turner  v.  St. 
Co.  V.  Wallace,  110  111.  114;  Miller  Louis,  etc.  Ry.  Co.,  134  Mo.  App. 
V.    Terre   Haute,   etc   Co.,    144   Ind.  397,  114  S.  W.  1026  (1909). 

323,   43  N.   E.   257;   Louisville,  etc.  "^^Blanchard   v.    Lake   Shore,   etc. 
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by  law,  or  to  keep  a  constant  lookout,*"  is  no  excuse  for 
the  plaintiff's  omission  to  look  and  listen.  The  statute 
of  Tennessee  is  an  exception  to  this  rule,  because  of  its 
peculiar  language.'"  On  the  other  hand,  travelers  have 
a  right  to  assume  that  railroad  companies  will  obey  the 
statutes  and  ordinances  which  regulate  their  action.'" 
They  may  rely,  to  a  reasonable  extent,  upon  the  fact  that 
the  statutory  signals  are  not  given,  as  indicating  that  no 
train  is  near,**"  and  it  is  not  contributory  negligence  for 

R.  Co.,  126  111.  416y  18  N.  E.  799;  Blackburn  v.  Southern  Pac.  Ry.  Co., 
Korrady  v.  Lake  Shore,  etc.  R.  Co.,  34  Ore.  215,  55  Pac.  225  (1899). 
131  Ind.  261,  29  N.  E.  1069;  Penn-  "^ Under  Tennessee  statutes  (Code, 
sylvania  Co.  v.  Meyers,  136  Ind.  242,  §  1166),  contributory  negligence  is 
36  N.  £.  32;  Nosier  v.  Chicago,  etc.  no  bar,  but  goes  only  in  mitigation 
R.  Co.,  73  Iowa,  268,  34  N.  W.  850;  of  damages  (Chesapeake,  etc.  R.  Co. 
Greshem  v.  Louisville,  etc.  R.  Co.,  v.  Foster,  88  Tenn.  671,  13  S.  W. 
24  S.  W.  (Ky.)  869;  Studley  v.  St  696;  s.  c,  again,  14  Id.  428;  Knox- 
Paul,  etc.  R.  Co.,  48  Minn.  249,  51  ville,  etc.  R.  Co.  v.  Acuflf,  92  Tenn. 
N.  W.  115;  Strong  v.  Canton,  etc.  26,  20  S.  W.  348);  Southern  Rj. 
R.  Co.,  3  So.  (Miss.)  465.  A  boy  Co.  v.  Sutton,  179  Fed.  471  (1911). 
eleven  years  of  age,  who,  after  cross-  ""  Johanson  v.  Boston,  etc.  R.  O.. 
ing  a  railroad  track,  turns  back  so  153  Mass.  57,  26  N.  E.  426  [flagman 
near  a  train  passing  over  the  cross-  gave  no  signal  to  children  killed], 
ing  as  to  be  struck,  is  guilty  of  neg-  *"  Evansville,  etc.  R.  Co.  v.  Ma- 
ligence  which  will  preclude  recovery,  rohn,  6  Ind.  App.  646,  34  K.  £.  27. 
though  defendant  was  also  negligent  The  conduct  of  a  person  in  attempt- 
in  running  its  cars  at  an  unlawful  ing  to  cross  a  railroad  track  must 
rate  of  speed  (Payne  v.  Chicago,  etc.  be  judged  by  the  surrounding  cir- 
R.  Co.,  129  Mo.  405,  31  S.  W.  885).  cumstances,  and  the  tacts  that  it 
8.  p.,  Prewitt  v.  Eddy,  115  Mo.  283,  wa^  a  public  street  where  a  flagman 
21  S.  W.  742.  was  ordinarily  present,  where  trains 
""  Little  Rock,  etc.  Ry.  Co.  v.  would  not  be  operated'  at  usual  speed, 
Smith,  43  S.  W.  (Ark.)  969  (1898)  ;  and  proper  signals  would  be  given. 
St.  Louis,  etc.  Ry.  Co.  v.  Dingman,  may  all  be  relied  upon,  and 
62  Ark.  245,  35  S.  W.  219  (1896).  must  be  considered  in  determining 
But  see  Southern  Ry.  Co.  v.  Simp-  the  question  of  contributory  negli- 
son,  131  Fed.  705,  65  C.  C.  A.  563  gence  (McXamara  v.  N.  Y.  Central 
(1904)  ;  Knopf  v.  Philadelphia,  etc.  R.  Co.,  136  N.  Y.  650.  32  N.  E,  765: 
Ry.  Co.,  2  Pennw.  (Del.)  392,  46  Atl.  Omaha,  etc.  R.  Co.  v.  O'Donnell,  22 
747  (1900)  ;  Illinois  Cent.  Ry.  Co.  v.  Neb.  475,  35  N.  W.  235;  St.  Louis. 
Watson,  39  So.  (Miss.)  69  (1905)  ;  etc.  R.  Co.  v.  Ames,  54  Ark.  159.  lo 
Harris  v.  Southern  Ry.  Co.,  129  Ga.  S.  W.  362).  Failure  to  give  the 
388,  58  S.  E.  873  (1907);  South-  usual  whistle  on  approaching  a 
ern  Ry.  Co.  v.  Winchester,  32  Ky.  crossing  relieves  the  plaintifl*  from 
L.  Rep.  19,  105  S.  W.  167   (1907);  the  imputation  of  contributory  negli- 
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them  to  act  upon  the  assumption  that  trains  will,  in  run- 
ning through  a  city,  conform  to  a  city  ordinance  as  to 
speed,'"  so  long  as  they  have  not  clear  notice  to  the  con- 
trary,**® but  this  does  not  dispense  with  reasonable  care 
by  the  use  of  the  senses  for  one 's  own  protection.**^  And 
where  contributory  negligence  is  willful  no  recovery  can 
be  had  though  the  statute  provides  that  *  *  mere  contribu- 
tory negligence  ' '  shall  not  defeat  the  action.*** 

§  483.  Discovered  peril,  or  duty  to  avoid  effects  of  the 
negligence  or  contributory  negligence  of  trespassers  and 
others.  —  The  rule  stated  in  section  99,  that  the  plaintiff 
may  recover,  notwithstanding  his  contributory  negligence, 
if  the  defendant,  after  becoming  chargeable  with  notice 
of  the  plaintiff's  danger,  failed  to  use  ordinary  care  to 
avoid  injuring  him,  has  been  enforced  in  many  railroad 

genoe,  if,  by  reason  thereof,  she  was  Northern    Pac.    Ry.    Co.,    21    Wash, 

misled  into  exposing  herself  to  dan-  287,    67    Pac.    820     (18»»);    Inter- 

ger,  and  induced  to  cross  the  track,  national,   etc.   Ry.   Co.  v.   Edwards, 

believing   it  safe,   without  stopping  100  Tex.  22,  93  S.  W.  106  (1906). 

to  look  and  listen  (Russell  v.  Caro-  •**  Sullivan  v,  Missouri  Pac.  R.  Co., 

lina  Cent.  R.  Co.,  118  N.  C.  1098,  24  117  Mo.  214,  23  S.  W.  149;  Piper  v. 

S.   E.   512).     To  somewhat  similar  Chicago,   etc.   R.   Co.,   77   Wis.   247, 

effect,  Hendrickson  v.  Great  North-  46  N.  W.   165;   Pittsburgh,  etc.   R. 

em  R.  Co.,  49  Minn.  245,  61  N.  W.  Co.  v.  Bennett,  9  Ind.  App.  92,  35 

1044.  N.   E.    10»33;    Hart  v.   Devereux,   41 

•"  Kellny  v.  Missouri  Pac.  R.  Co.,  Ohio  St.  565.    See  Meek  v.  Penn.  Co., 

101  Mo.  67,  13  S.  W.  806  [traveler  38   Id.   632;    and  cases   cited  under 

need   not   look   backward,    when   no  §  92,  ante. 

signal  sounded] ;   Louisville,  etc.  R.  *"  Edwards   v.    International,    etc 

Co.   V.   Webb,   97   Ala.   308,    12   So.  Ry.  Co.,  supra;  Westerkamp  v.  Chi- 

374  [unlawful  speed  and  no  signals;  cago,  etc.  Ry.  Co.,  41  O)lo.  290,  92 

held,    gross    negligence,    superseding  Pac.  687    ( 1908 ) ;   Schneider  v.  Chi- 

plaintiff's  negligence] ;   Chicago,  etc.  caga,  etc.  Ry.  Co.,  99  Wis.  378,  75 

Ry.   Co.   v.    Pulliam,    111    111.    App.  N.  W.  169  (1908).    See  also  Fleenor 

305,  afTd,  208  111.  456,  70  N.  E.  460  v.  Oregon,  etc.  Ry.  Co.,  16  Ida.  781, 

(1904)  ;  Long  v.  Missouri  Pac  Ry.  100  Pac.  897. 

Co.,    115   Mo.   App.   489,   91    S.   W.  ""Sledge  v.  Yazoo,  etc  Ry.  Co.,  87 

1012  (1906);  Schwanenfeldt  v.  Chi-  Miss.  566,  40  So.  13  (1906);  Schwind 

cago,  etc  Ry.  Co.,  115  N.  W.  (Neb.)  v.  Chicago,  etc  Ry.  Co.,  140  Wis.  1, 

285     (1908);    Cranch   v.    Brooklyn  121  N.  W. -639  (igOO-) ;  Schneider  v. 

Heights  Ry.  Co.,  107  N.  Y.  App.  Div.  Chicago,  etc.  Ry.  Co.,  99  Wis.  378, 

341,  95  N.  Y.  Supp.  169;   Steele  v.  75  N.  W.  169  (1891). 
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cases.'"  The  rule  may  be  thus  stated,  when  it  is  realized 
by  those  in  charge  of  an  engine  or  train  that  one,  though 
a  trespasser,  will  not  or  cannot  save  himself  and  will  be 
injured  unless  they  can  prevent  it,  then  it  is  their  duty, 
by  the  use  of  all  the  means  at  hand,  consistent  with  the 
safety  of  the  passengers,  engine  or  train,  to  do  all  in  their 
power  to  prevent  it;  and  the  failure  to  do  so,  when  the 
injury  could  thereby  have  been  avoided,  is  negligence  for 
which  the  company  and  such  employees  will  be  liable,  not- 
withstanding the  antecedent  negligence  or  contributory 
negligence  of  one  so  injured.*®*  It  is  universally  agreed 
that  this  rule  applies  to  all  cases  in  which  the  defendant 
or  his  agent  is  actually  aware  of  the  plaintiff  ^s  danger. 
Thus,  a  locomotive  engineer  or  motorman,  after  becom- 


***  See  cases  cited  under  §  99,  ante;  own  negligence  has  proximately  con> 

also  Chicago,  etc.   R.   Co.  v.   Cauff-  tributed  to  the  injury,  will  not  per- 

man,   38  111.  424;   Needham  v.  San  mit  the  party  who  has  inflicted  the 

Francisco,  etc.  R.  Co.,  37  Cal.  409;  injury  in  violation  of  such  new  duty 

East  Tennessee,  etc.  R.  Co.  v.  Fain,  to  defend  upon  the  ground  of  snch 

12  Lea,  35;  Kansas  Pacific  R.  Co.  v.  negligence.     The  principle,  however, 

Cranmer,    4    Colo.    524;    Frazer    v.  has  no  application  in  the  absence  of 

South,  etc.  Ala.  R.  Co.,  81  Ala.  185;  actual  knowledge,  on  the  part  of  the 

Clampit  V.  Chicago,  etc  R.  Co.,  84  person  inflicting  the  injury,  of  the 

Iowa,  71,  60  N.  W.  673;  Norwood  v.  peril  of  the  party  injured  in  time 

Raleigh,  etc.  R.  Co.,  Ill  N.  C.  236,  to  avoid  the  injury  by  the  use  of 

16  S.  E.  4.    Where  defendant  neither  the  means  and  agencies  then  at  hand, 

knew   nor   was   bound   to    know  of  If  he   had  no  such  knowledge,  the 

plaintiff's  peril,  the  rule  does  not  ap-  duty  was  not  imposed,  though  it  be 

ply  (Tyler  v.  Kelley,  89  Va.  282,  16  clear  that  by  the  exercise  of  reason- 

S.  E.  60<9  [backing  train:   epileptic  able   care    he   might   have   acquired 

trespassing]).  the  same"  (Texas  and  Pac  Ry.  Co. 

"•This  new  duty  and  liability  for  v.   Breadow,   90  Tex.   26,  36  S.  W. 

its   breach    is    imposed,    upon    prin-  410  (1896),  Denman,  J.;  Texas,  etc. 

ciples     of     humanity     and     public  etc.  Ry.  Co.  v.  Staggs,  90  Tex.  458, 

policy,     to     prevent     what     would  39  S.  W.  295  (1896) ;  Ft.  Worth,  etc. 

otherwise    be,    as   far    as    civil    lia-  Ry.  Co.  v.  Shetter,  94  Tex.  196,  69 

bility     is     concerned,     the     licensed  S.  W.  633  (1900) ;  Houston,  etc.  Ry. 

destruction    of    persons    negligently  Co.    v.    O'Donnell,   99   Tex.   636,  92 

exposing   themselves   to   peril.      The  S.  W.  410  (1906);  San  Antonio,  etc. 

same    principles    of    law    which,    on  Ry.  Co.  v.  McMillan,  100  Tex.  562, 

groimds  of  public  policy  will  not  per-  1()2   S.   W.    103    (1907).     §  99  and 

mit  a   person   ^o   recover   when  his  notes  226,  227,  ante. 


1245  BAILROAD   INJURIES   TO   PERSONS.  [§   483 

ing  aware  of  the  presence  of  any  person  on,**"^  or  danger- 
ously near  the  track,**®  however  imprudently  or  wrong- 
fully,**^ is  bound  to  use  as  much  care  to  avoid  injury  to 
him  as  he  ought  to  use  in  favor  of  one  lawfully  and  prop- 
erly upon  the  track,***  that  is  to  say,  ordinary  care  with 
respect  to  anticipating  injury,  before  it  becomes  immi- 
nent,**® and  the  utmost  care  and  diligence  of  which  he  is 
personally  capable,  after  he  knows  that  it  is  imminent.*"^ 
He  must  promptly  use  all  the  usual  signals  to  warn  the 
trespasser  of  danger,*"^  and  he  must  also  check  the  speed 
of  his  train,*®*  and  even  bring  it  to  a  full  stop,  if  neces- 
sary,*** unless  the  circumstances  are  such  as  to  justify 

"•  Hooker  v.  Chicago,  etc.  R.  Co.,  injuring  plaintiff] ;  Wallace  v.  Sub- 

76  Wis.  542,  44  N.  W.  1085  [train  urban  R.  Co.,  26  Ore.  174,  37  Pac. 

not  checked  in  time] ;   Orr  v.  Cedar  477  [duty  to  exercise  all  the  diligence 

Rapids,  etc.  R.  Co.,  04  Iowa,  423,  62  then    possible    to    avoid    injuring] ; 

X.  W.  851;   Tobin  v.  Missouri  Pac.  Saldana  v.  Galveston,  etc.  R.  Co.,  43 

R.  Co.    (Mo.),  18  8.  W.  996;  High-  Fed.  862  [all  means  in  their  power], 

land  Ave.,  etc.  R.  Co.  v.  Sampson,  91  ""Fiedler  v.  St.  Louis,  etc.  R.  Co., 

Ala.  560,  8  So.  778.  107    Mo.    645,    18    S.    W.    847    [sig- 

•*  Esrey  v.  Southern  Pac.  R.  Co.,  nals  not  made  promptly] ;   Newport 

103  Cal.  541,  37  Pac.  600.  News,  etc.  R.  Co.  v.  Deuser,  97  Ky. 

"'Recovery   may   be   had   for   the  92,  29  S.  W.  973  [signals  not  given 

death   of  a  trespasser,   killed  while  promptly] ;   White  v.  N.  Y.  Central 

sitting  on  a  railroad  track,  though  R.  Co.,  65  Hun,  621,  20  N.  Y.  Supp. 

he  was  guilty  of  contributory  negli-  6  [no  signal:   train  not  checked]. 

gence,  if  those  in  charge  of  the  train  "*  Reardon  v.  Missouri  Pac.  R.  Co., 

could,  after  discovering  his  peril,  by  114  Mo.  384,  21  S.  W.  731  [speed  not 

proper  care  and  due  diligence,  have  checked] ;    Chicago,    etc.    R.    Co.    v, 

avoided  the  accident  (Seaboard,  etc.  Triplett,  38  111.  482;  Meyer  v.  Mid- 

R.  Co.  V.  Joyner,  92  Va.  354,  23  S.  E.  land,  etc.   R.   Co.,  2  Neb.   319.     So, 

773;  and  see  cases  cited  in  note  13).  where  a  wagon  stuck  in  the  rails,  the 

"*  After  discovery  of  a  trespasser's  enginer  had  no  right  to  assume  that 

peril,  those  in  charge  of  a  train  are  it  would  be  taken  off  the  track  before 

to  use  the  same  care  to  avoid  injur-  he  reached  it,  but  was  bound  to  stop 

ing  him  as  in  case  of  one  rightfully  the   train    (Chicago,   etc.   R.   Oo.   v. 

on  the  track   (Seaboard,  etc.  R.  Co.  Hogarth,  38  111.  370). 

v.  Jojmer,  92  Va.  354,  23  S.  E.  733).  ""No  matter  how  much  in  fault  he 

"•Cases   cited   under   §§    90,    100|,  may  be,  yet  if  trespaspcr  refuses  to 

ante.  quit  track,  engineer  is  bound  to  stop 

••Omaha,  etc  R.  Co.  v.  Cook,  42  train     entirely       (Bouwmeester     v. 

Neb.   577,  60  N.  W.  890  [obligation  Grand  Rapids  R.  Co.,  63  Mich.  557, 

to  use  all  possible  means  consistent  30  N.  W.  337;  Spooner  v.  Delaware, 

with  the  safety  of  his  train  to  avoid  etc.  R.  Co.,  115  N.  Y.  22,  21  N.  E. 


§   483]                  BAILBOAD   INJTJBIES   TO   PEBSONS.  1246 

him,  acting  prudently,  in  believing  that  the  traveler  sees 
or  hears  the  train  and  will  step  off  the  track  in  ample  time 

to  avoid  all  danger,  without  any  diminution  of  the  speed 
of  the  train.*"    These  rules  apply  to  all  cases,  even  of  the 

696 ;   Sutzin  v.  Chicago,  etc  R.  Co.,  So.  558 ) .    This  is  an  excellent  state- 

95  Iowa,  304,  63  N.  W.  709;  Erickson  ment  of  the  rule;  s.  p.,  Norwood  v. 

V.  St.  Paul,  etc.  R.  Co.,  41  Minn.  500,  Raleigh,  etc.  JR.  Co.,  Ill  N.  C.  236, 

43  N.  W.  332;  Union  Pac.  R.  Co.  v.  16  S.  E.  4;   High  v.  Carolina  Cent 

Mertes,  36  Neb.  204,  52  N.  W.  1099;  R.  Co.,  112  N.  C.  386,  17  S.  E.  79; 

Knoxville,  etc   R.   Co.   v.   Acuff,  92  Syme  v.  Richmond,  etc.  R.  Co.,  113 

Tenn.  26,  20  S.   W.  348   [stotutory  N.  C.  558,  18  S.  E.  114;  Meredith  v. 

rule] ).    If  those  in  charge  of  a  train  Richmond,  etc  R.  Co.,  108  N.  C.  616, 

see   that  an  accident  has  happened  13  S.  E.  137  [boy  of  thirteen] ;  Hous- 

to  a  traveler  at  such  crossing,  they  ton,  etc.   R.  Co.  v.   Smith,  52  Tex. 

should  use  reasonable  efforts  to  stop  178   [whistle  sounded:   road  by  side 

the  train  in  season  to  avoid  a  col-  of  track] ;   St.  Louis,  etc.  R.  Co.  v. 

lision    (Purinton  v.  Maine  Cent.  R.  Herrin,   6   Tex.    Civ.   App.    718,  26 

Co.,  78  Me.  569,  7  Atl.  707).    An  en-  S.  W.  425;  Indianapolis,  etc.  R.  Co. 

gineer  is  not  willfully  negligent  in  v.  McClaren,   62   Ind.   566   [man  of 

failing  to  stop  to  examine  an  object  middle   age,   in   possession  of   sight 

which  he  supposes  to  be  a  dog,  lying  and  hearing,  overtaken  by  an  engine 

on  the  track,  but  which,  on  closer  moving   three   miles   an   hour,   with 

approach,  is  discerned  to  be  a  child,  bell   ringing] ;    Pennsylvania  Co.  v. 

but  is  only  so  negligent  in  case  he  Meyers,  136  Ind.  242,  36  N.  E.  32; 

might  have  stopped  after  the  child  Ohio,  etc.  R.  Co.  v.  Walker,  113  Ind. 

had  been  discerned  as  such    (Louis-  196,   15  N.  E.  234;   Omaha,  etc.  R. 

ville,    etc    R.    Co.    v.    Williams,    69  Co.  v.  Cook,  42  Neb.  906,  62  N.  W. 

Miss.  631,  12  So.  967).  236;  Holmes  v.  South  Pac  Coast  R. 

»*The   engineer  has  the   right  to  Co.,  97  Cal.  161,  31  Pac  834;  White 

presume  that  an  adult  person  upon  v.  N.  Y.  Central  R.  Co.,  65  Hun,  621, 

or  beside  the  track  ahead  is  in  pos-  20  N.  Y.  Supp.  6.    See  also  Freeh  v. 

session  of  his  faculties,  and  that  he  Philadelphia,   etc    R.    Co.,   39    Md. 

will  get  off  the  track  if  already  on  574;   St.  Louis,  etc  R.  Co.  v,  Mon- 

it,  or  not  get  on  it  if  already  off;  day,  49  Ark.  257,  4  S.  W.  782;  June 

hence    it   is   not   negligence  on   the  v.  Boston,  etc.  R.  Co.,  153  Mass.  79, 

engineer's  part  to  fail  to  attempt  to  26   N.    E.   238    [signals   given:    but 

stop  his  engine   (after  giving  proper  speed  unchecked;   no  recovery].     If 

signals ) ,  unless  he  knows  that  the  the  engineer,  on  the  reasonable  belief 

party   labors  under   some  disability  that  plaintiff  was  safe,  released  the 

that  prevents  him  from  knowing  of  brakes,  when,  but  for  such  belief  he 

his  danger,  or  from  getting  or  keep-  would   have   stopped   the   train,  the 

ing  out  of  the  way,  or  unless  he  sees  plaintiff  could  not  recover  (Little  v. 

evidences  of  such  disability  from  the  Carolina    Cent.    R.    Co.,    118   N.   C, 

party's    actions    or    appearance,    or  1073,  24  S.  E.  514).     Where  one  is 

knows  that  lie  cannot  or  will  not  get  walking  on  a  footpath,  close  to  a  rail- 

or  keep  out  of  the  way  (Florida,  etc.  road    track,    in    the    daytime,    the 

R.  Co.  V.  Williams,  37  Fla.  406,  20  engineer  of  a  train  going  in  the  same 
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most  outrageous  negligence  on  the  part  of  a  person  on 
the  track,  as,  for  example,  where  a  person  attempts  to 


direction  may  reasonably  aasume  (1907);  Schmidt  v.  Missouri  Pac. 
that  such  person  will  either  stay  R.  Ck).,  191  Mo.  215,  90  S.  W.  136, 
there,  or  step  further  from  the  track,  3  L.  R.  A.  (N.  S.)  196  (1906) ;  Stepp 
when  he  sees  the  train  (Matthews  t.  v.  Chicago,  etc.  R.  Co.,  85  Mo.  229"; 
Atlantic,  etc.  R.  Co.,  117  N.  C.  640,  Waldron  v.  Boston,  etc.  R.  Co.,  71 
23  S.  E.  177).  Where  a  rapidly  N.  H.  362,  52  Atl.  443  (1902);  Stew- 
moving  train  is  in  plain  sight  of  a  art  v.  North  Carolina  R.  Co., 
crossing,  the  engineer  is  justified  in  136  N.  C.  385,  48  S.  E.  793  (1904) ; 
thinking  that  a  person  on  the  path  Xew  York,  etc.  R.  Co.  v.  Kistler,  66 
about  twelve  feet  from  and  approach-  Ohio  St  326,  64  N.  E.  130  (1902) ; 
ing  the  track,  as  if  intending  to  cross,  Cincinnati,  etc.  R.  Co.  v.  Murphy, 
will  not  attempt  to  cross  in  front  of  18  Ohio  Cir.  Ct.  298,  10  Ohio  Cir. 
the  train  (Birmingham  R.  Co.  v.  Dec.  195;  Gosa  v.  Southern  R.  Co., 
Bowers,  110  Ala.  328,  20  So.  345).  67  S.  C.  347,  45  S.  E.  810  (1903); 
But  where  an  engineer  in  violation  Fletcher  v.  South  Carolina,  etc.  Ry. 
of  law  failed  to  check  the  speed  of  Co.,  57  S.  C.  205,  35  S.  E.  513 
his  train  in  approaching  a  public  (1900);  Mack  v.  South  Bound  Ry. 
crossing,  held,  that  he  had  no  right  Co.,  5&  S.  C.  323,  29  S.  E.  005,  68 
to  assume,  on  seeing  a  man  on  the  Am.  St.  Rep.  913,  40  L.  R.  A.  679 
track,  that  he  would  get  off  in  time  (1898) ;  Missouri,  etc.  Ry.  Co.  v. 
to  save  himself  (C^reorgia  R.  Co.  v.  Burnett,  3  Tex.  App.  (Civ.  Caa.) 
Daniel,  89  Ga.  463,  15  S.  E.  538;  236;  Woolf  v.  Washington,  etc.  R. 
Southern  Ry.  Co.  v.  Shelton,  136  Ala.  Co.,  37  Wash.  491,  79  Pac.  907 
191,  34  So.  194  (1903) ;  Georgia,  etc.  (1897) ;  Garrison  v.  St.  Louis,  etc. 
Ry.  Co.  V.  FoTshee,  125  Ala.  199,  27  Ry.  Co.,  92  Ark.  437,  123  S.  W.  657 
So.  1006  (1900);  Burson  v.  Louis-  (1910);  Illinois  Cent.  Ry.  Co.  v. 
ville,  etc  Ry.  Co.,  116  Ala.  198,  22  Dupree,  138  Ky.  450,  128  S.  W.  334 
So.  457  (1898);  Lambert  v.  South-  (1910);  Clark  v.  St  Louis,  etc.  R. 
em  Pac.  Ry.  Co.,  146  Col.  231,  79  Co.,  108  Pac  361  ( 1910) ;  St.  Louis, 
Pac  873  (1905);  Green  v.  Los  An-  etc.  Ry.  Co.  v.  Summers,  173  Fed. 
geles,  etc  Ry.  Co.,  143  Cal.  31,  76  358,  07  C.  C.  A.  328  (1910) ;  Illinois 
Pac  719,  101  Am.  St.  Rep.  68,  69  Cent.  R.  Co.  v.  Ackerman,  144  Fed. 
Pac  694  (1902);  Green  v.  South-  959,  76  C.  C.  A.  13  (1906);  Harria 
em  Pac  Co.,  122  Cal.  563,  55  y.  Southern  Ry.  Co.,  129  Ga.  388,  58 
Pac  577  (1899) ;  Matteson  v.  South-  S.  E.  873  (1907).  See  also  Chicago, 
em  Pac  Co.,  6  Colo.  App.  318,  02  etc.  R.  Co.  v.  Loek,  129  111.  App.  58; 
Pac  101  (1907) ;  Toledo,  etc  R.  Co.  Drawdy  v.  Atlantic  Coast  Line  Ry. 
V.  Jones,  76  111.  311;  St.  Louis,  etc.  Co.,  78  S.  C.  374,  58  S.  E.  980 
R.  Co.  V.  Manly,  58  111.  300;  Cox  v.  (1907) ;  Wilkinson  v.  Oregon  Short 
Louisville,  etc  R.  Co.,  104  S.  W.  Line  R.  Co.,  99  Pac  466  (1909); 
282,  31  Ky.  L.  Rep.  875  (1907);  Gumm  v.  Kansas  City  Belt  R.  Co.^ 
Porter  v.  Missouri  Pac.  R.  Co.,  199  141  Mo.  App.  306,  125  S.  W.  796; 
Mo.  82,  97  S.  W.  880  (1907)  ;  Sites  Clark  v.  St.  Louis,  etc  Ry.  Co.,  24 
V.  Knott,  197  Mo.  684,  96  S.  W.  206  Okla.  764,  106  Pac.  361    (1010). 
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cross  in  the  very  front  of  a  train  ;••*  or  where  chil- 
dren or  drunkards  have  actually  fallen  asleep  lying 
across  the  rails.  It  has  been  held  if  the  engineer 
becomes  aware  of  anything  lying  upon  or  danger- 
ously near  the  track,  which  may  possibly  be  a  human 
being  or  a  valuable  animal,  he  is  bound  to  check  the 
speed  of  his  train,  so  as  to  enable  him  to  stop  in  time 
to  avoid  injury;  and  if  injury  ensues  from  his  neg- 
lect to  do  this,  his  sincere  belief  that  the  object  was 
worthless  is  no  defence.'*'^®  In  general,  an  engineer  has 
the  right  to  assume  that  a  person  walking  upon  the  track 
is  free  to  act,  and  is  in  possession  of  all  ordinary  faculties, 
and  will  therefore  act  with  ordinary  prudence;*"  but 

■"Chicago,  etc.  R.  Co.  v.  Prouty,  Ry.  Co.  v.  SaHee,  120  S.  W.   (Tex. 

55  Kans.  503,  40  Pac.   900   [fright-  App.)   216   (1909). 

ened    horses    running   upon    track];  '''When  an  engineer  sees  an  adult 

State  V.   Baltimore,  etc.   R.   Co.,  69  person  walking  on  the  track  in  front 

Md.  339,  14  Atl.  685  [crossing  twenty  of  the  train,  who  appears  to  have  the 

feet  in  front  of  train].  use  of  his  sense,  and  not  to  he  under 

*•  East  Tennessee,  etc.  R.  Co.  v.  any  physical  disability,  he  may  pre- 
St.  John,  5  Sneed,  524  [negro  boy  sume  that  the  trespasser  will  heed 
asleep  on  track;  engineer  mistook  the  warnings  given,  and  step  from 
him  for  an  old  coat] ;  Keyser  v.  Chi-  the  track  in  time  to  avoid  injury 
cago,  etc.  R.  Co.,  66  Mich.  390,  33  (Campbell  v.  Kansas  City,  etc.  R. 
N.  W.  867  [engineer  mistook  plain-  Co.,  55  Kans.  536,  40  Pac.  997;  Can- 
tiff  for  a  pig  on  track] ;  Meeks  v.  dee  v.  Kansas  City,  etc.  R.  Co.,  130 
Southern  Pac.  R.  Co.,  56  Cal.  513  Mo.  142,  31  S.  W.  1029;  Louisville, 
[engineer  supposed  child  on  track  etc.  R.  Co.  v.  Black,  89  Ala.  313,  8 
was  a  bunch  of  leaves  or  weeds,  until  So.  246  [deaf  mute:  signals  sounded; 
too  late  to  stop] .  See  also  Burnett  no  notice  of  his  infirmity] ;  Nichols 
v.  Burlington,  etc.  R.  Co.,  16  Neb.  v.  Louisville,  etc.  R.  Co.  [Ky.],  6 
332;  Frick  v.  St.  Louis,  etc.  R.  Co.,  S.  W.  339  [deaf  mute];  Daily  v. 
5  Mo.  App.  435:  Houston,  etc.  R.  Richmond,  etc.  R.  Co.,  106  N.  C.  301, 
Co.  V.  Sympkins,  54  Tex.  615  [plain-  11  S.  E.  320  [idiot];  and  other  cases 
tiff  fell  in  a  pit  on  track] ;  German  cited  in  note  392  and  elsewhere;  Cen- 
V.  Bennington,  etc.  Ry.  Co.,  71  Vt.  tral  of  Georgia  R.  Co.  v.  Forshee,  125 
70,  42  Atl.  972  (1899).  Contra,  Ala.  129,  27  So.  1006  ( 1900) :  South- 
Burg  V.  Chicago,  etc.  Ry.  Co.,  90  ern  R.  Co.  v.  Shelton,  136  Ala.  191, 
Iowa,  106,  57  N.  W.  680,  48  Am.  St.  34  So.  194  (1903) ;  Green  v.  South- 
Rep.  419  (1894);  Missouri  Pac.  Ry.  em  Pac.  Co.,  122  Cal.  563.  55  Pac 
Co.  V.  Prewitt,  59  Kans.  734,  2  L.  577  (1899);  Cincinnati,  etc  Ry.  Co. 
R.  A.  (N.  S.)  496  (1905) ;  San  v.  Murphy,  18  Ohio  Qr.  Ct.  R.  298: 
Antonio,  etc.  Ry.  Co.  v.  McMillan,  Green  v.  Los  Angeles  Term.  R.  Co., 
100  Tex.  562,  102  S.  W.  103,  rev'g  143  Cal.  31,  76  Pac  719,  101  Am.  St 
98  S.  W.  421    (1906);  Houston,  etc.  Rep.  68  (1902). 
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when  the  conduct  of  the  traveler  is  such  as  to  excite  a 
doubt  of  this,  the  engineer  is  bound  to  use  greater  caution, 
and  to  check  or  even  stop  the  train,  as  may  be  necessary.**® 
So,  where  he  sees  a  little  child  upon  the  track,  he  has  no 
right  to  assume  that  the  child  will  use  the  same  discretion 
for  its  own  protection  as  an  older  person  would ;  and  he 
must  bring  the  speed  of  the  train  under  control  as  quickly 
as  possible,  so  as  to  be  able  to  stop  it  altogether,  if  the 
child  does  not  appreciate  its  danger,*®®     If  a  child  sud- 

""So     held     where     the     traveler  had  strayed  upon  the  track,  and  the 

evidently     was     under      difficulties  engineer,  though  he  blew  the  whistle, 

(Spooner  v.  Delaware,  etc.  R.  Co.,  made  no  effort  to  stop  the  train,  and 

115  N.  Y.  22,  21  N.  E.  696) ;  or  was  the  plaintiff's  leg  was  cut  off;  yet  the 

evidently  trying  to  get  off  the  track,  plaintiff  was  non-suited.    But  we  en- 

without  success   (Texas,  etc.  R.  Co.  tertain  no  doubt  that  this  decision 

T.  Roberts,  2  Tex.  Civ.  App.  Ill,  20  was  wrong,  and  that  the  opinion  of 

S.    W.    960) ;    or   was   evidently   so  Agnew,  J.,  in  Phil  a.  &  Reading  R. 

drunk  as  to  be  unable  to  take  care  Co.  v.  Spearen,  47  Pa.  St.  300,  in 

of  himself  (Central  R.  C^.  v.  Glass,  which  he  said  that  it  was  the  duty 

60  Grft.  441;  Green  v.  Soutliern  Pac.  of    an   engineer   to    stop    his    train 

Co.,  supra),  altogether,   on  seeing  a   little   child 

***  International,  etc,  R.  Co.  v.  upon  the  track,  although  it  would 
Smith,  62  Tex.  262 ;  Schwier  v.  N.  Y.  not  be  his  duty  to  do  so  in  the  case  of 
Central  R.  Co.,  90  N.  Y.  568 ;  an  adult,  was  correct.  Of  course  we 
Isabel  V.  Hannibal,  etc.  R.  Co.,  60  agree  that  if  the  engineer,  in  the 
Mo.  475;  Farris  v.  Cass  Ave.  R.  Co.,  exercise  of  sound  judgment  and 
18  Mo.  325  [driver  of  street  car  saw  great  care,  has  every  reason  to  be- 
child  playing  within  six  feet  of  lieve  that  a  child  will  escape,  he  is 
track ;  kept  horses  on  a  trot  until  not  bound  absolutely  to  stop  the  train 
within  seven  feet  of  child;  question  (Meyer  v.  Midland,  etc.  R.  Co.,  2  Neb. 
for  jury].  See  §  481,  an^6;  Galveston  319),  but  that  is  a  very  different 
City  R.  Co.  V.  Hewitt,  67  Tex.  473,  thing  from  saying  that  he  is  not 
3  S.  W.  705  [company  should  exer-  bound  to  bring  the  train  under  con- 
cise the  highest  degree  of  diligence  trol.  See  Payne  v.  Humeston,  etc. 
towards  a  child  of  tender  years].  R.  Co.,  70  Iowa,  584,  31  N.  W.  886. 
Jury  may  hold  that  car  should  be  Where  the  engineer  saw  children 
stopped  for  child  on  track  (Louis-  ahead,  in  a  dangerous  position,  on  a 
Tille,  etc.  R.  Co.  v.  Lohges,  6  Ind.  railway  bridge  having  two  tracks, 
App.  288,  33  N.  E.  449;  Mason  v.  knew  that  another  train  was  close 
Minneapolis  R.  Co.,  54  Minn.  216,  55  behind  on  the  other  track,  and  that 
N.  W.  1122).  There  is  a  decision  di-  the  place  to  stand  on  the  bridge  be- 
rectly  opposed  to  this  doctrine  (Sin-  tween  the  two  tracks  was  less  than 
gleton  Y.  Eastern  Counties  R.  Co.,  7  three  feet,  having  a  plank  walk  one 
C.  B.  N.  S.  287),  where  the  plaintiff,  foot  wide  —  the  jury  is  justified  in 
s,  child  three  and  a  half  years  old,  finding  him  negligent  for  not  stop- 

[Law  op  Neo.    Vol.  I  —  79] 
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denly  dashes  upon  the  track,  giving  the  engineer  no  time 
to  stop  the  train  before  a  colUsion  occurs,  the  engineer  is 
no  more  in  fault  than  he  would  be  in  the  case  of  an  adult. 
It  is  a  case  of  inevitable  accident,  not  of  contributory  neg- 
ligence/®"  If  the  injury  is  finally  caused  by  negligence  of 
the  plaintiff  later  in  order  of  causation  than  any  negli- 
gence of  the  defendant,  the  plaintiff  cannot  recover.*** 
Where  trainmen  have  done  all  in  their  power  to  avoid 
injury,  after  becoming  chargeable  with  notice  of  the 
necessity,  the  company  is  not  Uable.*®' 

ping  his  train,  wh«n  he  could  have  Co.,  62  Hun,  30,  16  N.  Y.  Supp.  319; 

done    so,    although    he    thought   the  Benson  ▼.   Central   Pac.   R.   Co.,  96 

children  would  go  on  the  plank  walk  Cal.   45,   32   Pac.   809;    Id.   33  Pac 

(Sutzin  y.   Chicago,  etc.  R.  Co.,  95  206   [child,  six  years  old,  becoming 

Iowa,  304,  63  N.  W.  709) ;  Missouri,  frightened,    broke    away    from    her 

etc.  R.  Co.  V.  Nesbit,  73  Tex.  Civ.  father  and  went  in  front  of  train]. 

App.    630,    97    S.    W.    825    (1907);  *"  Remer  v.  Long  Island  R.  Co.,  48 

Jones   V.   Harris,   186   Pa.   St.   469;  Hun,  362;   Northern,  etc.  R.  Co.  v. 

Louisville,    etc.    R.    Co.    v.    Lohges,  Price,  29  Md.  420,  96  Am.  Dec.  545; 

6    Ind.    App.    288,    33    N.    E.    449  Little  Rock,  etc.  R.  Co.  v.  Parkhurst, 

(1896);  Schriver  v.  New  York,  etc  36  Ark.  371;  Missouri,  etc.  Ry.  Co. 

R.  Co.,  90  N.  Y.  558;  Jeffries  v.  Sea-  v.  Housman,  127  S.  W.  251   (IWO); 

board  Air  Line  R.  Co.,  129  N.  C.  236,  Baltimore,  etc.  Ry.  Co.  v.  Lee,  119 

39  S.  £.  836   (1901) ;  Missouri,  etc.  Va.  305,  66  S.  E.  51  (1910). 

Ry.  Co.  V.  Hammer,  34  Tex.  Civ.  App.  *"  Garland  v.  Maine  Cent.  R,  Co., 

354,  78  S.  W.  708    (1904);    Friend  86  Me.  519,  27  Atl.  615;   Chaffee  v. 

V.  Chicago,  etc  R.  Co.,  104  Wis.  663,  Old  Colony  R.  Co.,  17  R.  I.  658,  35 

80  N.  W.  934  (1890) ;  Baltimore,  etc  Atl.  47;  Vreeland  v.  Chicago,  etc  R. 

Ry.  Co.  V.  Hellenthal,  88  Fed.   116,  Co.,  92  Iowa,  279;   60  N.  W.  542; 

31  C.  C.  A.  414;  Southern  R.  Co.  v.  Norfolk,  etc  R.  Co.  v.  Harman,  83 

Chatman,    124   Oa.    1026,    53    S.    E.  Va.  553,  8  S.  E.  251;  Byrne  v.  Kan- 

692    (1906) ;   Louisville,  etc  R.  Co.  sas  City,  etc.  R.  Co.,  9  C.  C.  A  666, 

V.  Van  Arsdell,  25  Ky.  L.  Rep.  1432,  61   Fed.  606;   McDermott  v.  Severe, 

77  S.  W.  1103  (1904);  Livingston  v.  25   App.   Cas.    (Dist   of  Col.)    276: 

Wabash  R.  Co.,  170  Mo.  452,  71  S.  W.  Glockner  v.  Wabash  R.  Co.,  95  111. 

136   (1903);   Riley  v.  Missouri,  etc.  App.    550;    Louisville   v.    Creighton. 

R.  Co.,  68  Mo.  App.  652;   Southern  106  Ky.  42,  50  S.  W.  227,  20  Ky. 

Ry.  Co.  V.   Forrister,   158  Ala.  477,  L,    Rep.    1691     (1898);     Cowen    v. 

48  So.  69  (1909);  Southern  Ry.  Co.  Dietrick,    101    Md.   46,   60  Atl.  282 

V.  Smith,   163  Ala.  174,  50  So.  390  (1904);    Baltimore,   etc    R,   Cc   v. 

(1909).  Roming,    06    Md.    67,    53    Atl.   672 

*»Phila.    &    Reading    R.    Co.    v.  (1902);   Artenberry  v.  Southern  R. 

Spearen,  47  Pa.  St.  300;  Dorman  v.  Co.,    103  Tenn.   266,   62   S.   W.  878 

Broadway  R.  Co.,  117  N.  Y.  655,  23  (1899);  Guilmont's  Admr.  v.  Ont, 

N.  E.  162;  Baker  v.  Eighth  Ave.  R.  etc  R.  Co.,  78  Vt.   185,  62  Ati.  54 


1251  BAILBOAD   INJUBIES   TO   PEBS0N8.  [§   484 

§  484.  Duty  to  anticipate  negligence  or  contributory 
negligence.  —  Where  it  is  realized  by  the  operatives  in 
time  to  avoid  injury  by  the  means  within  their  power,  that 
.>ne  is  probably  about  to  go  into  a  place  where  he  would 
be  in  danger  of  being  struck  by  the  cars,  a  case  of  dis- 
covered  peril  has  already  arisen,  and  the  company  will  be 
Uable  for  an  injury  thus  inflicted,  if  by  the  use  of  all  the 
means  at  hand,  without  endangering  the  safety  of  the 
train  or  passengers,  it  could  have  been  avoided.*^*     It  is 

(1906) ;  Garrison  v.  St.  Louis,  etc.  the  street"  in  front  of  the  car,  pay- 
Ry.  Co.,  92  Ark.  451,  123  8.  W.  657  ing  no  attention  to  the  signals  and 
(1910).  apparently  oblivious  of  its  approach, 
^"^  At  a  place,  in  common  use  by  the  court  said  the  motorman  "  should 
the  public  as  a  passway  the  plain-  have  begun  to  use  every  means  in 
tiff  was  passing  between  two  tracks  his  power  to  prevent  the  injury  as 
of  the  defendant  company,  ''As  he  soon  as  he  saw  that  it  was  probable 
continued  upon  the  way  he  looked  and  not  waited  until  the  danger  be- 
for  trains  coming  out  of  the  depot  came  so  imminent  that  the  injury 
on  one  of  the  tracks;  he  saw  no  train  could  not  have  been  averted.  •  •  ♦ 
on  the  other  track.  Seeing,  as  he  When  he  saw  that  appellee  paid  no 
testified,  steam  coming  in  a  consid-  attention  to  their  warnings  ordinary 
eraible  volume  from  the  engine  of  the  care  on  his  part  clearly  required 
approaching  train,  in  order  to  avoid  that  he  should  at  least  have 
it,  he  swerved  from  the  direct  course,  lessened  the  speed  of  the  car  and  not 
and,  approaching  the  other  track  he  have  attempted  to  run  by  the  ap- 
waa  struck  by  the  stock  car  which  pellee  until  satisfied  that  he  was 
was  being  propelled  backwards  on  the  aware  of  the  approach  of  the  car." 
other  track  and  was  knocked  down  The  boy  was  deaf,  but  the  fact  was 
and  injured.  The  case  was  submitted  unknown  to  the  motorman  (Galves- 
to  the  jury  solely  upon  the  ground  ton  City  Ry.  Co.  v.  Hanna,  34  Tex. 
of  discovered  peril,  and  the  jury  hav-  App.  608,  76  S.  W.  639  (1904) 
ing  found  that  the  servants  of  the  [writ  of  error  refused] ;  Intema- 
company  discovered  that  the  plaintiff  tional,  etc.  R.  Co.  v.  Munn,  46  Tex. 
was  in  a  perilous  position,  or  about  App.  276,  102  S.  W.  442  (1907) 
to  enter  into  such  position,  in  time  to  [writ  of  error  refused] ;  Florida,  etc. 
have  avoided  the  injury  by  the  Ry.  Co.  v.  Foxworth,  41  Fla.  1,  25- 
means  at  their  command,  we  cannot  So.  338,  79  Am.  St.  Rep.  149  (189^),. 
reverse  the  judgment  if  there  be  any  "  If  the  injury  occurred  so  near  a 
evidence  to  justify  the  verdict."  The  public  crossing  that  the  means  re- 
judgment  was  affirmed  ( Houston,  etc.  quired  to  be  ad<^ted  by  those  ope- 
Ry.  Co.  V,  Finn,  107  S.  W.  (Tex.  rating  the  train  to  enable  a  traveler 
App.)  94,  101  Tex.  511,  109  S.  W.  to  cross  in  safety  at  the  public  cross- 
918  (1906).  Where  a  boy  twelve  ing,  if  carried  out,  would  have  en% 
and  a  half  years  old  was  seen  by  the  abled  the  person  injured  to  have 
motorman  running  "  angling  across  crossed  in  safety  at  the  place  of  the 
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not  necessary  in  such  case  that  the  peril  discovered  should 
be  such  as  that  injury  is  inevitable  unless  averted  by  the 
trainmen,  but  the  peril  may  consist  in  the  probabiUty  of 
injury  to  those  already  guilty  of  negligence  or  contribu- 
tory  negUgence.  In  some  sense  it  may  be  said  that  the 
rule  announced  requires  one  to  anticipate  negligence  or 
contributory  negligence,  and  if  that  is  the  natural  and 
reasonable  expectation  under  observed  conditions  it  mat- 
ters little  whether  it  squares  with  accepted  general 
formula  if  it  tends  to  the  conservation  of  human  life  and 
imposes  a  reasonable  duty  in  the  cause  of  humanity. 
When  it  is  known  to  those  operating  the  engine  or  control- 
ling the  train  that  persons  will  probably  be  collected  at 
and  about  stations  or  depots  or  passing  over  the  grounds 
or  yards  of  the  company  customarily  so  used,  ordi- 
nary care  requires  that  in  anticipation  of  such  conditions 
they  shall  exercise  such  vigilance  to  prevent  probable  in- 
jury to  them  as  may  be  practicable,  consistent  with  the 
service,  and  for  the  consequences  of  the  failure  of  duty  in 
this  respect  the  company  will  be  liable ;  *®*  unless,  notwith- 

accident,  we  think  liability  of  the  de-  get  out  of  the  way,  it  becomes  the 

fendant  will  be  measured  by  the  legal  duty   of   the   company   to   use  such 

principles  applicable  to  public  cross-  precautions    by    warnings,    applying 

ing     (Railroad     Company     v.     Ow-  brakes,  or  otherwise,  as  may  be  rea- 

ings,  66  Md.  602,  5  Atl.  329).  What-  sonably  necessary  to  avoid  injury." 
ever  may  be  the  ruling  as  to  the  duty       *^  Willis  v.  Vicksburg,  etc.  Ry.  Co., 

of  the  railroad  company  to  keep  a  116  La.  Ann.  63,  38  So.  892  (1906). 

lookout  for  trespassers  upon  its  track  See  also  Doss  v.  Missiuri;  etc  Ry. 

in  general  we  hold  that  in  the  streets  (Do.,  59  Mo.  27,  21   Am.  Rep.  371: 

of  towns  and   villages,   and   in  the  Hamilton  v.  Texas,  etc.  Ry.  Co.,  64 

inamediate  vicinity   of   public  cross-  Tex.  261,  53  Am.  Rep.  756,  21  Am. 

ings,  the  company  is  bound  to  keep  &  Eng.  R.  Cas.  336;  New  York,  etc 

a     lookout     when     making     flying  Ry.  Ck>.  v.  Mushrush,   II  Ind.  App. 

switches  or  backing  cars  by  the  kidc-  192,  37  N.  E.  964   (1893) ;  Keefe  t. 

ing  process;  and  that  when  it  is  ap-  Boston,  etc.  Ry.  Co.,  142  Mass.  251, 

parent,  or  when  in  the  exercise  of  7  N.  E.  874;   Harris  v.  Stevens,  31 

reasonable    diligence    commensurate  Vt.  79,  73  Am.  Dec.  337;   Byrne  v. 

with  the  surroundings  it  should  be  New  York,  etc  Ry.  Co.,  83  N.  Y.  639, 

apparent  to  the  company  that  a  per-  10  N.  E.  639,  104  N.  Y.  362;  Barry 

.  son  on  its  track,  or  about  to  get  on  v.  Same,  92  N.  Y.  28&;  St.  Louis,  etc 

its  track,  under  such  circumstances,  Ry.  Co.  v.  Ooenoe,  72  Tex.  79,  10 

is  unaware  of  his  danger,  or  cannot  S.   W.   342;    St.   Louis  Nat*l  Stock 
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standing  such  failure  of  duty,  the  plaintiff  or  person  in- 
jured, after  becoming  aware  thereof,  might  by  the  exer- 
cise of  reasonable  care  have  himself  avoided  it.  In  which 
latter  case  the  plaintiff's  negligence  is  said  to  be  the 
proximate  cause  because  the  last  in  the  chain  of  causation. 
And  even  then  the  company  may  be  liable  if  the  emer- 
gency caused  by  its  original  negligence  was  such  as  to 
render  him  irresponsible  for  the  exercise  of  judgment, 
provided  his  conduct  was  not  absolutely  reckless.  These 
propositions,  first  above  stated,  are  correct  deductions 
from  general  rules ;  and  while  perfectly  sound,  have  led, 
in  some  cases,  to  too  general  expressions  to  the  effect 
that  the  defendant  may  be  liable  for  the  failure  to  antici- 
pate the  plaintiff's  negligence  or  contributory  negligence. 
Such  expressions  should  be  limited  to  the  cases  in  which 
they  are  used,  which  on  examination  will  be  found  to  be 
cases  of  negligence,  already  observed,  the  continuation  of 
which  is  reasonably  to  be  expected.  Depot  grounds,  on 
account  of  the  purpose  to  which  they  are  appropriated. 


Yards  v.  Brennan,  126  111.  App.  dOl;  v.  Thomas,  215  111.  16S,  74  N.  E.  lOO 

Erye  v.  St.  Louis,  etc  Co.,  200,  Mo.  (1905);    s.   c,    115   111.   App.   608; 

377,  »8  S.  W.'  566,  8  L.  R.  A.  (N.S.)  Atlantic  Coast  L.  Ry.  Co.  v.  Adams, 

1060  (1907) ;  Swift  v.  Staten  Island  7  Ga.  App.  146,  66  S.  E.  494  (lOilO) ; 

R.  Co.,  123  N.  Y.  645,  25  N.  E.  378  Kunkel  v.  Minneapolis,  etc.  Ry.  Co., 

(1890);  McCarty  v.  New  York,  etc.  121  N.  W.    (N.  Dak.)    830   (1900); 

Ry.  Co.,  73  App.  Div.  34,  76  N.  Y.  Goodwin  v.  Atlantic  Coast  L.  Ry.  Co., 

Supp.   321;    Harriman  v.  Pittsburg,  82  S.  C.  321,  64  S.  E.  242   (1900); 

etc.  Ry.  Co.,  45  Ohio  St.  11,  12  N.  E.  Missouri,  etc.  Ry.  Co.  v.  Malone,  102 

451,  4  Am.  St.  Rep.  507;   Jones  v.  Tex.  269,   115   S.  W.   1158    (1900); 

Charleston,   etc.   Ry.   Co.,   65   S.   C.  Gulf,  etc.  Ry.  Co.  v.  Cohen,  126  S.  W. 

410,  33  S.  E.  884    (1890);    Over  v.  (Tex.  App.)  916  (1910);  Chesapeake, 

Missouri,  etc.  Ry.  C!o.,  73  S.  W.  (Tex.  etc  Ry.  Co.  v.  Corbin,  110  Va.  7001, 

App.)    535    (1903);    Missouri,    etc.  67  S.  E.   179    (1010);   Lamphear  v. 

Ry.  Co.  V.  Brown,  101  S.  W.   (Tex.  New  York,  etc.  Ry.  Co.,  194  N.  Y. 

App.)    464    (1907);    Williamson   v.  172,  86  N.  E.   1115    (1900);   Chesa- 

Southem   Ry.   Co.,   104  Va.   146,  51  peake,  etc.  Ry.  Co.  v.  Ball,  125  S.  W. 

S.  E.  195,  70  L.  R.  A.  1007;  Davis  (Ky.)   246   (1910);  Rager  v.  Louis- 

V.  Chicago,  etc.  R.  Co.,  58  Wis.  646, 17  ville,  etc.  R.  Co.,   137  Ky.  811,  127 

X.  W.  406,  46  Am.  Rep.  667;  Cahill  S.  W.  155  (1910) ;  Houston,  etc.  Ry. 

V.  Chicago,. etc.  Ry.  Co.,  74  Fed.  285,  Co.  v.  Hanks,  124  8.  W.  (Tex.  App.) 

20  C.  C.  A.  184;  Elgin,  etc.  Ry.  Co.  136  (190()). 
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and  the  use  made  of  them  by  the  public  generally,  if  with- 
out objection  by  the  company,  have  been  termed  quasi 
public.*^"  But  according  to  the  rule  generally  adopted, 
the  measure  of  the  company's  duty,  and  therefore  of  its 
liability  in  such  cases,  is  ordinary  care  only,  and  hence  the 
plaintiff's  action  for  injury  inflicted  is  subject  to  be  de- 
feated by  the  defence  of  contributory  negligence.  But 
in  some  jurisdictions  it  is  held  that  generally  a  trespasser 
on  the  track  may  recover  on  the  ground  of  the  failure  of 
the  company  to  exercise  reasonable  care  to  discover  and 
avoid  injuring  him  when  it  has  reason  to  anticipate  his 
presence,  if  by  exercising  reasonable  care  in  maintaining 
a  lookout  his  presence  might  have  been  discovered  in  time 
to  prevent  the  injury,  notwithstanding  his  own  previous 
negligence/®'  Trainmen  may  justly  assume  that  trav- 
elers will  comply  with  the  law,  in  accordance  with  the 
general  rule  upon  that  point ;  *®^  but  if  observation  has 
convinced  them  that,  at  certain  times  and  places,  this  as- 
sumption is  not  borne  out  by  the  facts,  they  are  not  justi- 
fied in  acting  upon  it.*®'  Therefore,  while  trainmen  are 
not  usually  bound  to  foresee  or  watch  for  the  wrongful 

**  Illinois,  etc.  Ry.  Co.  v.  Hammer,  folk,  etc  Ry.  Co.  v.  Wood,  99  Va. 

72  111.  347.  156,  37  S.  E.  S46   ( 1901 ) ;  Dotta  v. 

*"  Southern  Ry.   Co.  v.   Ch&tman,  Northern  Pac.  Ry.  Co.,  36  Wash.  506, 

124  Ga.  1026,  53  S.  E.  692,  6  L.  R.  A.  79  Pac.  32  (1905) ;  Sawyer  v.  Rowi- 

(N.   S.)    283    (1906);    Ashworth  v.  oke,  etc.  Ry.  Co.,  145  N.  C.  24.  58 

Southern  Ry.   Co.,   116  Ga.   635,  43  S.  E.  598   (1900);  Gunn  v.  Ohio  R. 

S.  E.  36,  59  L.  A.  59«2  (1903) ;  Epp-  Co.,  42   Va.   676,   26   S.   E.  546,  36 

stein  V.  Missouri  Pac.  Ry.  Co.,  197  L.    R.    A.    575     (1897);    Snipes   t. 

Mo.  720,  94  S.  W.  967  (1906)  ;  Koe-  Camp   Mfg.   Co.,    152    N.    C.   42,  67 

gel  V.  Missouri  Pac.  Ry.  Co.,  181  Mo.  S.  E.  27  (1910) ;  Chesapeake  Ry.  Co. 

379,  80  S.  W.  905  (1904) ;  Chicago,  v.  Corbin,  110  Va.  700,  67  S.  E.  179 

etc.  Ry.  Co.  v.  Wilgus,  40  Neb.  660,  (1910). 

58    N.    W.    1125    (1805);    Same   v.        *"For   the    general    rule    on   this 

Wymore,  40  Neb.  645,  58  N.  W.  1120  point,  see  §  22,  ante, 
(1895) ;    Brown  v.   Boston,  etc.  Ry.       **  Sea  §  92,  ante;  Chicago,  etc.  R. 

Co.,    73    N.    H.    568,    64    Atl.    194  Co.    v.    Wymore,    40    Neb.    645.   58 

(1906);    Myers  v.   Boston,  etc.  Ry.  N.  W.  1120.     This  rule  was  clearly 

Co.,    72    N.    H.    175,    55    Atl.    892  and    concisely    stated    by   Woodrup, 

( 1903 ) ;   Cassida  v.  Oregon  Ry.  etc.  J.,  in  Grippen  v.  N.  Y.  Central  R. 

Co.,  14  Ore.  551,  13  Pac.  438;  Nor-  Co.,  40  N.  Y.  34. 
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presence  of  any  person  upon  the  track,*^®  even  where  it  is 
open  to  an  adjoining  highway,*^**  nor  to  foresee  the 
wrongful  entry  of  persons  upon  the  cars ;  *"  yet,  if  experi- 
ence has  shown  that  at  certain  points  persons  are  con- 
stantly thus  entering  upon  the  track  or  the  cars,*^*  such 

^See  cases  cited  in  note  5;  also  been  for  years  frequently  and  oon- 

Westem  Maryland  R,  Co.  v.  Kehoe,  tinuously  traveled  by  grown  people 

83  Md.  434,  35  Atl.  90  [man  lying  and  children  in  going  to  -and  from 

ten  feet  from  crossing].     The  mere  each  other's  houses  aod  to  and  from 

failure  to  keep  a  lookout  for  trespass-  school.      Held,    that   whether    there 

era  on  a   railroad   track,   elsewhere  had  been  such   continuous  and  fre- 

than  at  a  public  crossing  or  in  a  city  quent  use  of  the  path,  with  the  ac- 

or  village,  is  not  negligence  ( Bentley  quiescence    of    defendant,    that    its 

T.  Georgia  Pac.  R.  Co.,  86  Ala.  484,  employees  were  bound  to  anticipate 

6  So.  37).    To  the  same  effect.  Car-  that  a  child  would  be  on  the  path, 

rington  v.  Louisville,  etc.  K.  Co.,  88  and  to  keep  a  lookout  on  cars  to  p're- 

Ala.  472,  6  So.  910;  Ward  v.  South-  vent  injury,  was  a  questi<m  for  the 

«m  Pac.  Co.  25  Ore.  433,  36  Pac.  jury    (Mason    v.    Chicago,    etc.    R. 

166  [recognizing,  however,  the  exoep-  Co.,   89   Wis.   151,  61   K.   W.   3O0i). 

tions    here    stated] ;    McDermott   v.  Where  a  train  is  running  through  a 

Kentucky  Central  R.  Co.,  93  Ky.  406,  populous  neighborhood,  just  outside 

20  S.  W.  380  [infant  trespasser;  no  the  city  limits,  where  laborers  have 

signals;    backing    train];    Oatts   v.  for  years  been  accustomed  to  use  the 

Cincinnati,   etc.    R.    Co.     (Ky.),    22  tracks  in  going  to  their  work,  and 

S.  W.  330  [no  signals] ;  Williams  v.  the  employees  on  the  train  see,  or,  by 

Kansas  City,  etc.  R.  Co.,  96  Mo.  275,  the  exercise  of  ordinary  care,  may 

9  S.  W,  573  [boy  of  twelve  years  in-  see,  a  person  on  the  track  in  time  to 

jured  while  playing  in  switch-yard] ;  avoid  a  collision,  but  fail  to  use  such 

Brown  v.  St.  Louis,  etc.  R.  Co.,  52  care,    the    company   will    be    liable. 

Ark.  120,  12  S.  W.  203;  Texas,  etc.  though  the  person  injured  is  guilty 

R.  Co.  V.  Breadow,  90  Tex.  27,  36  of   contributory    negligence    (Cham- 

S.  W.  410  [could  have  seen  but  did  berlain  v.  Missouri  Pac.  R.  Co.,  133 

not] ;  Woodruff  v.  Northern  Pac.  R.  Mo.  687,  34  S.  W.  842,  33  Id.  437 ) . 

Co.,  47  Fed.  689;  Malone  v.  Boston  Whether  an  engineer  was  negligent 

&  Alb.  R.  Co.,  51  Hun,  532,  4  N.  Y.  in   running  his   train   in   the   night 

Supp.  590.  across  a  bridge  used  in  part  by  foot 

*^  Philadelphia,  etc  R.  Co.  v.  Hum-  passengers,  so  as  to  rim  alongside  of 

mell,  44  Pa.  St.  375  [track  left  open  a  pedestrian  without  any  warning, 

between     two     highways],     s.     p.,  causing     such     pedestrian,     in     his 

Townley  v.  Chicago,  etc.  R.  Co.,  53  fright,  to  collide  with  the  train,  is  a 

Wis.  626,  11  N.  W.  55.  question  for  the  jury  (Texas,  etc.  R. 

*"  Chicago,  etc.  R.  Co.  v.  McLaugh-  Co.  v.  Watkims,  88  Tex.  20,  29  S.  W. 

lin,  47  111.  265;  Chicago,  etc.  R.  Co.  232).     The  fact  that  other  persons 

V.  Stumps,  55  Id.  367.  had  occasionally   trespassed  on  the 

*"  There   was   a   well-beaten   foot-  track  at  the  place   of  the  accident 

path   across   the  tracks,   which   had  cannot  be  considered  in  determining 
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person,  if  injured  as  the  proximate  result  of  the  train- 
men's failure  to  use  ordinary  care  to  keep  watch  for 
them,  may  recover  damages  if  the  trainmen  could  have 
seen  them  without  difficulty,  had  they  kept  a  reasonable 
watch,  even  though,  in  fact,  they  did  not  see  them.*^' 
Especially  should  this  rule  be  applied  where  the  railroad 
company  has  acquiesced  in  the  use  thus  made  of  its  prop- 
erty,*** but  such  acquiescence  is  not  to  be  implied  merely 
because  the  company  has  taken  no  active  measures  to 
prevent  the  use  of  its  tracks  by  trespassers.**"  We  think 
that  the  doctrine  which  confines  liability  to  cases  of  actual 
knowledge  of  peril  only  applies  to  trespassers,  and  not 
to  mere  instances  of  negligence  on  the  part  of  a  plaintiff 
not  trespassing.  '  Of  course  there  is  no  such  duty  to 
anticipate  negligence  as  would  require  a  railroad  com- 
pany to  make  its  tracks  safe  for  the  use  of  possible  tres- 
passers,*** or  to  require  them  to  use  their  tracks  in  such 

whether    a    trespasser    injured    was  common  (Card  v.  Harlem  R.  Co.,  50 
seen  by  the  engineer  in  charge  of  the  BarK     39 ) .     Where     the     engineer 
train    (Thomas   v,   Chicago,  etc.   R.  could  not  have  seen  a  person  wrong- 
Co.,  93  Iowa,  248,  61  N.  W.  967.  fully  on  the  track  until  too  late  to 
*^  Kreis  v.  Missouri  Pac.  R.  Co.,  131  stop  the  train  in  time  to  avoid  the 
Mo.  533,  33  S.  W.  64,  1150;  Lynch  v.  accident,  no  recovery  could  be  had, 
St.  Joseph,  etc.  R.  Co.,  Ill  Mo.  601,  as  no  default  of  the  engineer  could 
19  S.  W.  1114;  Chicago,  etc  R.  Co.  have  been  the   cause  of  the   injury 
V.  Wymore,  40  Neb.  645,  58  N.  W.  (Davidson  v.  Pittsburgh,  etc.  R,  Ca, 
1120.    In  Cook  V.  Central  R.  Co.,  67  41  W.  Va.  407,  23  S.  E.  693). 
Ala.   533,   it  was  held  error  to  re-  *"Harriman  v.  Pittsburgh,  etc  R. 
fuse  to  charge  "that  if  defendant's  Co.,  46  Ohio  St.   11,  12  N.  E.  451; 
agents  did  see,  or  hy  the  exercise  of  Cassida  v.  Oregan  R.  etc  Co.,  14  Ore. 
proper  care  could  fnve  seen  plaintiff's  561,  13  Pac  438;  Powell  v.  Missouri 
intestate  upon  said  bridge  or  trestle  Pac.  R.  Co.,  59  Mo.  App.  626. 
in  time  to  have  stopped  said  train  *"  Alabama,  etc.  Ry.  Co.  v.  Grodf rey, 
before  it  reached  him,  and  that  they  47  So.  (Ala.)  185  (1908) ;  Texaa,  etc 
failed    to    stop,    the    defendant   was  Ry.  Co.  v.  Byrd,  102  Tex.  263,  115 
liable."     s.  P.,  Pickett  v.  Wilming-  S.  W.  1165  (190«9). 
ton,  etc  R.  Co.,   117  N.  C.  616,  23  *^The  mere  fact  that  a  railroad 
S.  E.  264;  but  see  Glass  v.  Memphis,  company  permits  persons  to  walk  on 
etc.  R.  Co.,  94  Ala.  581,  10  So.  215.  its  tracks  does  not  render  it  liable  to 
An  engineer  is  bound  to  anticipate  one   injured  by  a  defective  "frog" 
some   degree  of  carelessness  on  the  (Akers  v.   Chicago,  etc.   R.   Co.,  58 
part  of  persons  crossing  the  track,  Minn.  540,  60  N.  W.  669 ) .    One  who 
when  experience  has  proved  it  to  be  is    injured    while    trespassing   on   a 
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manner  as  to  avoid  such  injuries.*"  Negligence  of  the 
defendant,  in  order  to  warrant  recovery,  notwithstand- 
ing contributory  negligence  of  the  plaintiff,  must  be  sub- 
sequent to  his."® 

§  485.  Evidence  of  negligence.  —  As  in  other  cases, 
mere  evidence  that  the  plaintiff  was  injured  by  the  de- 
fendant's train,  even  at  a  highway  crossing,  is  not  enough 
to  make  out  a  case  of  negligence.*^®  There  must  be  some 
proof  of  mismanagement,  inattention,  defective  construc- 
tion, careless  operation  or  the  like,*^®  unless  there  is  some 
statute  to  the  contrary,  as  in  Georgia.**^  And  it  must 
be  shown  that  the  negligent  act  was  the  proximate  cause 
of  the  injury.*^^     Positive  testimony  that  the  headlight 

railroad  track  cannot  complain  that  raise  a  presumption  that  he  came  to 

the  injury  was  owing  to  the  size  or  his  death  through  the  negligence  of 

weight  of  the  train  or  to  defective  the    railroad    company     (Spears    v. 

brakes   (Brown  v.  Louisville,  etc.  R.  Chicago,   etc.   R.   Co.,   43   Neb.   720, 

Co.,    97    Ky.    228,    30    S.    W.    639;  62  N.  W.  68).    The  mere  fact  that  a 

Archer  v.  Union  Pac.  Ry.  Co.,  110  person  was  killed  by  a  railway  train. 

Mo.  App.  340,  85  S.  W.  934  (1005) ;  though  the  track  was  straight  and 

though  in  violation  of  statute  ( Akers  clear,  does  not  show  a  case  of  negli- 

v.  Chicago,  etc.  Ry.  Co.,  aupra.  gence  sufficient  to  he  submitted  to  a 

***  Brown  v.  Louisville,  etc.  Ry.  Co.,  jury,  where  there  is  nothing  to  show 

supra,  how  long  he  was  on  the  track  before 

*"  lb. ;  Smith  v.  Norfolk,  etc.  R.  being  struck  ( Ward  v.  Southern  Pac, 
Co.,  114  N.  C.  728,  19  S.  E.  863,  923;  Co.,  25  Ore.  433,  36  Pac.  166).  To 
Ward  V.  Southern  Pac.  R.  Co.,  25  same  general  effect,  Hoskins  v.  Louis- 
Ore.  433,  36  Pac.  166;  Atchison,  etc  ville,  etc.  R.  Co.,  97  Ky.  364,  30  S.  W. 
Ry.   Co.  V.  Todd,  54  Kans.  551,  38  643. 

Pac.  804  (1895);  St.  Louis,  etc.  Ry.  *»See  §§  57,  58,  ante;  Miller  v. 

Co.  V.  Bryant,  99  S.  W.   (Ark.)   693  Chicago,  etc.   R.   Co.,   68   Wis.    184, 

( 1907) ;  Illinois,  etc.  Ry.  Co.  v.  John-  31  N.  W.  479.    The  doctrine  of  "  res 

son,   97   S.   W.    (Ky.)    745    (1907);  ipsa   loquitur"   applied    (Howser  v. 

Dillon  v.  Connecticut,  etc.  Ry.  Co.,  Cumberland,  etc.  R.  Co.,  80  Md.  146, 

164  Mass.  478,  28  N.  E.  890  (1898) ;  30  Atl.  906). 

•  

Toomey  v.  Southern  Pnc.  Ry.  Co.,  S6  ^  East  Tennessee,  etc.   R.  Co.  v. 

Cal.  374,  24  Pac.  1074,  10  L.  R.  A*  Hartley,  73  Ga.  5  [burden  of  rebut- 

139  (1890).  ting     presumption    on     defendant]. 

*•  Pennsylvania   R.    Co.    v.    Good-  See  §  467,  ante. 

man,  62  Pa.  St.  329;  Freeh  v.  Phila-  *"It  is  not  enough  for  the  injured 

delphia,  etc.  R.  Co.,  39  Md.  574,  576.  party  to  show  that  he  was  injured  at 

The  mere  fact  that  a  man  is  found  the    crossing,    that    no    signal    was 

dead  under  a  railroad  car  does  not  given,  and  that  such  default  of  the 
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of  an  engine  was  burning,  or  that  a  bell  or  whistle  was 
sounding,  is  entitled  to  more  weight  than  negative  evi- 
dence in  relation  to  such  facts ;  **^*  and  where  the  affirma- 
tive evidence  on  such  a  point  is  clear,  positive  and  de- 
tailed, a  verdict  against  it  cannot  be  allowed  to  stand  on 
the  negative  testimony  of  persons  who  had  no  special 


railroad    company    was    negligence;  Bunch,  82  Ark.  522,  102  S.  W.  369 

but  he  must  further  show  that  such  ( 1907 ) ;   Luna  v.  Missouri,  etc.  Ry. 

default    and    negligence     were    the  Co.,    73    S.    W.    (Tex.    App.)    1061 

proximate     cause     of     the     injury  (1903). 

(Omaha,  etc.   R.   Co.   v.   Talbot,   48  «*a Chicago,  etc.  R.  Co.  v.  Still,  19 
Neb.  627,  67  N.  W.  599 ;  Central  Tex.  111.  499 ;  see  Beisiegel  v.  N.  Y.  Cen- 
R.  Co.  V.  Nycum  [Tex.  Civ.  App.],  tral  R.  Co.,  40  N.  Y.  9,  19.    Plaintiff 
34  S.  W.  460).    8.  P.,  as  to  defective  testified  that  he  saw  no  lights  and 
drawbar   pin;    held,    that   the   com-  heard  no  warning;   driver  and  fire- 
plaint  was  demurrable,  since  it  did  man  testified  that  there  were  lamps 
not   show   that   the   collision   would  on  the  engine  and  train,  as  usual; 
have  been  avoided  if  the  pin  had  not  and  porter  testified  that  he  saw  and 
broken    (Evansville,   etc.    R.    Co.   v.  called  to  plaintiff  not  to  cross;  held, 
Krapf,  143  Ind.  647,  36  N.  E.  901).  there  was  no  evidence  of  negligence 
«.  P.,  as  to  failure  to  place  a  head-  to  go  to  the  jury    (Ellis  v.  Great 
light  on  the  engine  at  night   (Chi-  Western  R.  Co.,  L.  R.  9  C.  P.  551). 
•cago,  etc.  R.  dk).  v.  Bednorz,  57  111.  To  same  effect,  Wabash,  etc  R.  Co. 
App.    309).    The    blocking    of    the  v.  Hicks,  13  111.  App.  407;  Chicago, 
<lepot  crossing  not  being  the  imme-  etc.  R.  Co.  v.  Robinson,  106  111.  142; 
diate  cause  of  the  injury,  defendant  Chicago,  etc.  R.  Co.  v.  Dickson,  88 
was  not  liable,  even  if  it  had  been  its  Id.    431 ;    Chicago,    etc.    R.    Co.   v. 
duty  to  have   it  open  at  the   time  Gretzner,  46  Id.  74;  Chicago,  etc.  R. 
(Barkley  v.  Missouri  Pac.  R.  Co.,  96  Co.  v.  Stumps,  55  Id.  367;  Frizell  v. 
:Mo.  367,  9  S.  W.  793).    8.  P.,  DuBoise  Cole,  42  Id.  362;  Hauser  v.  Central 
V.  N.  Y.  Central  R.  Co.,  88  Hun,  10,  R.  Co.  of  New  Jersey,  147  Pa.  St 
34  N.  Y.  Supp.  279.    The  proximate  44(>,  23   Atl.   766;    Clampit  v.  Chi- 
cause  is  not  always,  n()r  generally,  cago,  etc.  R.   Co.,   84  Iowa,  71,  50 
the  dct  or  omission  nearest  in  time  N.  W.  673.    But  the  rule  is  not  ap- 
or  place   to  the  effect  it  produced  plicable   to   a   case   where   plaintiff 
(Union  Pac.  R.  Co.  v.  Callaghan,  56  listened  for  the  bell  or  whistle  within 
Fed.  988;  St.  Louis,  etc.  Ry.  Co,  v.  hearing  distance,  and  did  not  hear 
Feri-ell,  84  Ark.  270,  105  S.  W.  263  either   (Annaker  v.  Chicago,  etc.  R. 
(19<fe) ;  Johnson  v.  J.  M.  Guffy,  etc.  Co.,  81  Iowa,  267,  47  N.  W.  68).    See 
Co.,    197   Mass.    302,   83   N.   E.   874  Campbell  v.  N.  Y.  Central  R.  Co.,  49 
(1906) ;  Koegel  v.  Missouri  Pac.  Ry.  Hun,  611,  3  N.  Y.  Supp.  694;  Rich 
Co.,    181    Mo.    379,    80    S.    W.    905  v.  Chicago,  etc.  Ry.  Co.,  149  Fed-  79, 
(1904);    St.   Louis,  etc.   Ry.   Oo.   v.  78  C.  C.  A.  663  (1907);  Wickham  v. 
Townsend,  69  Ark.  380,  63  S.  W.  994  Chicago,  etc.  R.  Co.,  96  Wis.  23,  6» 
(1901);    Chicago,    etc.    Ry.    Co.    v.  N.  W.  982  (1897). 
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facilities  for  knowing  the  facts/"  Of  course,  evidence 
of  either  care  or  want  of  care  may  be  circumstantial ;  *** 
but  a  mere  scintilla  of  evidence  will  not  suffice.*"     The 

^"Seibert  v.  Erie  R.  Co.,  49  Barb.  183  111.  115,  65  N.  E.  703    (1890); 

583 ;  Ohio,  etc.  R.  Co.  v.  Reed,  40  111.  Chicago,  etc.  Ry.  Co.  v.  Vandenburg, 

App.  47  [proof  by  one  or  more  wit-  164  Ind.  470,  73  N.  E.  900   (1906) ; 

nesses   that  they  did   not   hear   the  Fletcher  v.  Kelly,  37  Ind.  App.  254, 

signals,  without  showing  that  they  76  N.  E.  813   (1906);  Western,  etc. 

were    so   situated    that   they    would  Ry.  Co.  v.  Shivers,  101  Md.  391,  61 

have  been  likely  to  have  heard  them  Atl.  618   (1904) ;   Lillibridge  v.  Mc- 

if  sounded,  not  sufficient].  Cann,  117  Mich.  84,  75  N.  W.  288, 

^Omission  to  give  proper  signals  72  Am.  St.  Rep.  553,  41  L.  R.  A« 
on  approaching  a  crossing  need  not  381  (1898);  Reeves  v.  Fourteenth 
be  proved  by  direct  and  positive  tes-  St.  Store,  110  N.  Y.  App.  Div.  735, 
timony,  but  it  is  sufficient  if  the  jury  96  N.  Y.  Supp.  448 ;  Consumers,  etc. 
believe  from  all  the  evidence  that  Co.  v.  Doyle,  102  Va.  399,  73  Pac. 
such  signals  were  not  given  (Illinois  514  (1903);  Texas,  etc.  Ry.  Co.  v. 
Cent.  R.  Co.  v.  Slater,  129  111.  91,  21  Carlins,  111  Fed.  777,  49  C.  C.  A. 
N.  E.  575).  The  testimony  of  a  fire-  605,  60  L.  R.  A.  462  (1902) ;  Cleve- 
man,  whose  duty  it  is  to  ring  the  land,  etc.  Ry.  Co.  v.  Marsh,  63  Ohio 
bell  when  the  engine  is  in  motion,  St.  236,  58  N.  E.  821,  52  L.  R.  A. 
"  that»  although  he  had  no  independ-  142  ( 1900) ;  Davis  v.  Charleston,  etc. 
ent  recollection  of  ringing  it  on  a  Ry.  Co.,  72  S.  C.  112,  51  S.  E.  552 
certain  occasion,  yet  it  was  his  uni-  ( 1905) ;  Georgia,  etc.  Ry.  Co.  v. 
form  and  invariable  habit  to  ring  it.  Walker^  5  6a.  App.  155,  62  S.  E.  720 
so  that  it  had  become  second  nature  (1906) ;  Devine  v.  National,  etc. 
with  him  to  do  so,  and  that  from  Deposit  Co.,  240  111.  369,  88  N.  E. 
these  facts  he  was  able  to  state  posi-  804  ( 1909 ) ;  Pittsburgh,  etc.  Ry.  Co. 
tively  that  he  did  ring  it  on  the  v.  O'Connor,  171  Ind.  686,  85  N.  E. 
occasion  referred  to,"  is  sufficient  969  ( 1901 ) ;  Gillis  v.  Cambridge  Gas- 
evidence  to  justify  a  finding  that  the  light  Co.,  202  Mass.  222,  88  N.  E. 
bell  was  rung,  notwithstanding  the  779  ( 1909) ;  Stewart  v.  Quincy,  etc. 
testimony  of  other  witnesses  that  Ry.  Co.,  142  Mo.  App.  322,  126  S.  W. 
they  were  in  position  to  have  heard  1003  (1910);  Richter  v.  United  Rys. 
it  if  it  had  been  rung,  and  that  it  was  Co.,  145  Mo.  App.  1,  129  S.  W. 
not  rung  (Evison  v.  Chicago,  etc.  R.  1055  (1910) ;  Baxter  v.  Railway 
Co.,  45  Minn.  370,  48  N.  W.  6).  Co.,  190  N.  Y.  439,  83  N.  E.  469 
Where  the  injury  was  caused  by  cars  (1908) ;  Creager's  Admr.  v.  Illinois 
jumping  the  track,  the  jury  is  war-  Cent.  Ry.  Co.,  134  Ky.  543,  121  S. 
ranted  in  finding  that  the  injury  W.  458  ( 1909 ) ;  Veatch  v.  Wabash 
was  due  to  excessive  speed  of  the  R.  Co.,  145  Mo.  App.  232,  129  S.  W. 
train,  though  there  is  no  direct  evi-  404  (1910). 

dence  that  such  speed  was  the  cause  ^See  §  57,  ante;  applied  in  Mor- 

of  the  cars  leaving  the  track  in  the  ris  v.  Lake  Shore,  etc.  R.  Co.,  148  X. 

first    instance    (Walsh    v.    Missouri  Y.   182,   42  N.   E.   579;    DuBoise  v. 

Pac.  R.  Co.,  102  Mo.  582,  14  S.  W.  N.  Y.  Central  R.  Co.,  88  Hun,  10,  34 

873,  15  Id.  757) ;  Boyce  v.  Tallerman,  N.  Y.  Supp.  279  [signals].    The  mere 
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admissibility  of  proof  of  similar  negligence  on  previous 
occasions  on  the  part  of  the  railroad  servants  has  been 
already  discussed."*      Evidence  of  contributory  negli- 

running  of  a  train  behind  its  ached-  the  same  train  at  another  crossing  & 
ule  time  is  not  evidence  which  tends  mile  and  a  half  further  along  is  ad- 
to  prove  negligence  (Omaha,  etc.  R.  missible  (Atchison,  etc  R.  Co.  v. 
Co.  V.  Talbot,  48  Neb.  637,  67  N.  W,  Hague,  54  Kans.  284,  38  Pac.  257). 
590) ;  Philadelphia,  etc.  Ry.  Co.  v.  In  an  action  for  an  accident  at  a 
Schertla,  97  Pa.  St.  450;  Cleveland  grade  crossing,  witnesses  familiar 
V.  Berry,  152  Ind.  607,  53  N.  E.  415,  with  the  locality  may  tell  of  narrow 
46  L.  R.  A.  33  (1898),  (Avhere  an  escapes  they  have  had,  to  show  the 
iron  pin  was  thrown  from  the  tender  nature  of  the  crossing,  and  the  dan- 
by  the  velocity  of  the  train  in  the  ger  to  travelers  (Chicago,  etc.  R.  Co. 
absence  of  other  evidence  of  negli-  v.  Netolicky,  14  C.  C.  A.  615>  67  Fed. 
gence,  held  insufficient  to  sustain  a  665 ) .  Evidence  tending  to  show  that 
verdict) ;  Louisville,  etc  Ry.  Co.  v.  on  other  occasions,  when  the  train 
Humphrey's  Admr.,  20  Ky.  L.  Rep.  was  being  backed  towards  the  cross- 
642,  45  S.  W,  503  (1898),  (the  mere  ing  in  the  same  manner  as  when  the 
fact  of  a  dead  body  with  head  accident  occurred,  travelers  approach- 
wounded  and  arm  broken  being  found  ing  the  crossing  as  did  decedent 
near  the  track,  held  insufficient) ;  could  not  hear  the  train  until  they 
d^hesapeake,  etc.  Ry.  Co.  v.  Barbour's  were  almost  upon  it,  is  competent 
Admr.,  29  Ky.  L.  Rep.  339,  93  S.  W.  (Newstrom  v.  St.  Paul,  etc  R.  Co., 
24  (1906),  (the  jury  were  not  au-  61  Minn.  78,  63  N.  W.  253).  In  an 
thorized  to  infer  that  the  engineer  action  for  injuries  received  at  a  cross- 
saw  a  trespasser  from  the  mere  fact  ing,  alleged  to  be  the  result  of  ex- 
that  he  was  killed  on  the  track) ;  cessive  speed,  it  is  proper  to  show 
but  see  International,  etc.  Ry.  Co.  v.  that  during  the  two  or  three  week» 
Davis,  84  S.  W.  (Tex.  App.)  669  before  the  collision  the  usual  speed 
,  ( 1905 ) ;  Babcock  v.  Fitchburg,  etc.  of  the  train,  while  passing  the  cross- 
Ry.  Co.,  140  N.  Y.  308,  35  N.  E.  596  ing,  had  been  from  forty  to  sixty 
(1893);  Stern  v.  Michigan,  etc.  Ry.  miles  an  hour,  that  the  jury  may 
Co.,  76  Mich.  591,  43  N.  W.  587  have  some  guide  in  finding  the  speed 
( 1889) ;  Leinkauf  v.  Lombard,  137  of  the  train  when  the  collision  oc- 
N.  Y.  417,  33  N.  E.  472,  20  L.  R.  A.  curred  (Chicago,  etc.  R.  Co.  v. 
48,  33' Am.  St.  Rep.  743   (1893).  Spilker,  134  Ind.  380,  33  N.  E.  280^ 

*"  See  §  60ib,  ante.  Some  further  34  Id.  218).  s.  p.,  Ohio,  etc  R.  Co.  v. 
cases  may  be  noted.  That  such  evi-  Selby,  47  Ind.  471,  494;  Shaber  v.  St 
dence  is  inadmissible,  has  been  held  Paul,  etc.  R.  Co.,  28  MiniL  103,  9 
in  CThristensen  v.  Union  Tr.  Line,  6  N.  W.  575.  In  an  action  for  death 
Wash.  St.  75,  32  Pac.  1018;  Pennsyl-  by  a  collision  at  a  crossing  where  the 
vania  R.  Co.  v.  Aiken  (Pa.),  18  Atl.  speed  of  trains  was  limited  by  regu- 
619  [both  on  questions  of  rate  of  lation,  evidence  that  defendant's  ser- 
speed].  To  the  contrary  are  the  fol-  vants  were  in  the  habit  of  running 
lowing  cases:  Where  failure  to  give  at  rxoessive  speed  and  not  ringing 
required  signals  is  alleged,  testimony  the  bell  is  admissible  (International, 
that  such  signals  were  not  given  on   etc.   R.   Co.   v.   Kuehn,  2  Tex.  Civ. 
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gence  of  the  plaintiff,  on  previous  occasions,  is  not  ad- 
missible.*" Where  a  question  arises  as  to  whether  the 
defendant  had  notice  of  a  state  of  facts  which  demanded 
precautions  not  taken,  evidence  of  several  instances  is 
clearly  admissible.*"     A  rule  of  a  company  requiring 

App.  210,  21  S.  W.  68).    It  is  proper  (1896) ;  Stokes  v.  Southern  Ry.  Co., 

to  bhow  that  no  whistle  was  sounded  104  Va.  817,  52  S.  £.  855   (1906)  ; 

when  the  train  passed  a  crossing  a  that  the  train  habitually  failed  to 

mile  distant  from  the  one  on  which  give  the  crossing  signals  (Savannah, 

the  accident  occurred;  that  the  per-  etc.  Ry.  Co.  v.  Flanagan,  82  Ga.  579, 

son  driving  plaintiff's  buggy  was  ''a  9  S.  E.  471,  14  Am.  St.  Rep.   183; 

safe  hand;"  and  that  they  were  on  evidence   of   the   general   custom   of 

their  way  to  church  when  the  acci-  other  companies  in  construction  and 

dent  occurred  ( Cincinnati,  etc.  R.  Co.  operation   ( McDermott  v.  Severe,  25 

V.   Howard,   124  Ind.  280,  24  N.  E.  App.    Cas.    (D.    C.)    276,   aff'd,   208 

892).      Mere    evidence    of    accidents  U.  S.  600v  50  La.  Ed.  1162,  25  Sup. 

may  raise  a  separate  question.  Thus,  Ct.   709    (1906);    Cox   v.   Delaware, 

evidence    that    other    accidents    had  etc.  Ry.  Co.,  128  App.  Div.  363,  112 

occurred  at  the  same  crossing  within  N.  Y.  Supp.  443 ;  Texas,  etc.  Ry.  Co. 

a   short  time,   is  properly  excluded  v.   Randall,   51   Tex.  App.   249,   113 

(Menard  v.  Boston,  etc.  R.  Co.,  150  S.  W.  180  (1908). 

Mass.  386,  23  N..E.  214;   Burke  v.  ^Evidence  that  plaintiff  had  neg- 

N.  Y.  Central  R.  Co.,  66  Hun,  627,  ligently  driven  over  the  crossing  two 

20  N.  Y.  Supp.  808).     It  is  admis-  hours  before  the  accident  is  not  ad- 

sible  to  introduce  evidence  tending  to  missible  to  show  negligence  on  his 

show  that  the  defendant  habitually  part   at   the    time    of    the    accident 

ran  its  trains  past  a  crossing  at  a  (Delaware,  etc.  R.  Co.  v.  Converse, 

dangerous  or  unlawful  rate  of  speed,  139  U.  S.  469,  US.  Ct.  569) ;  Glass 

the   fact  whether   its   train  was   so  v.  Memphis,  etc.  Ry.  Co.,  94  Ala.  581, 

running  at  the  time  of  the  accident  10   So.    215    (189*1).     But   see   Mc- 

being    in    issue    (McKerley    v.    Red  Donald  v.  Montgomery  St.  Ry.  Co., 

River,  etc.  Ry.  Co.,  85  S.  W.    (Tex.  110   Ala.    161,   20   So.   317    (1807); 

App.)    499   (1905);   custom  to  keep  Louisville,  etc.  Ry.  Co.  v.  Berry,  88 

a  flagman  at  crossing,   there  being  Ky.  222,   10  S.   W.  472,   10  Ky.  L. 

none    at   the   time    of   the    accident  Rep.  791,  21  Am.  St.  Rep.  329;  Chase 

( Casey  v.  New  York,  etc.  Ry.  Co.,  78  v,  Maine  Cent.  Ry.  Co.,  77  Me.  62, 

N,    Y.    514);    use    of    the    crossing  52  Am.  Rep.  744;  Aiken  v.  Holyoke 

(Leary  v.  Fitchburg,  etc.  R.  Co.,  53  St.  Ry.  Co.,  184  Mass.  269,  68  N.  E. 

N.  Y.  App.  Div.  52,  65  N.  Y.  Supp.  268   (1903) ;  Louisville,  etc.  Ry.  Co. 

699;    Gulf,  etc.   Ry.   Co.  v.  Grisom,  v.  McClich,  115  Fed.  268,  53  C.  C.  A. 

36    Tex.    App.    630,    82    S.    W.    671  60    (1902);    Birmingham,    etc.    Ry. 

(1904);  to  render  evidence  of  other  Co.  v.   Selhorst,  51   So.    (Ala.)    568 

accidents  or  of  other  acts  of  negli-  (1910).     Rule    in   Illinois,    Srollery 

gence    admissible    unless    it   is   first  v.  Cicero,  ei :.  St.  Hy.  Co.,  243  111. 

shown  that  the  conditions  were  the  290,  90  N.  E.  700  (1910). 

same,  or  that  the  condition  has  been  *"In   an    action    for    causing   the 

continuous    (Texas,  etc.   Ry.   Co.   v.  death  of  a  child,  there  was  evidence 

Payne,   35   S.   W.    (Tex.   App.)    297  that   the    accident   was   due    to   the 
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trains  to  come  to  a  full  stop  at  certain  crossings,  may  be 
presumed  to  express  the  views  of  the  company  as  to  safe 
management,  and  a  violation  of  such  a  rule  is  some  evi- 
dence of  negligence.***  Evidence  of  the  distance  which 
a  train  actually  ran  before  it  could  be  stopped  is  con- 
stantly received."®  Evidence  of  the  distance  within 
which  a  train  could  have  been  stopped  is  often  received, 
either  to  show  neglect  in  failing  to  stop  or  to  show  neglect 
in  keeping  cars  in  proper  condition,**^  or,  on  the  other 
hand,  to  show  that  all  possible  care  was  used."*  For 
reasons  elsewhere  stated,  evidence  of  precautions  taken 
after  an  accident,  to  prevent  its  recurrence,  is  not  ad- 
missible to  prove  negligence.***  But  where  the  defend- 
ant attempts  to  disprove  negligence  by  showing  that  no 
similar  accident  has  since  occurred  at  the  same  place,  the 

driver's  negligence  in  not  observing       ^That  the  engineer  failed  to  re- 

the  child  in  front  of  the  car,  because  verse  his  engine  and  apply  the  air 

occupied    in    making   change    for    a  brakes  as  soon  as  he  saw  the  danger 

passenger.    Held,  that  evidence  that  will  not  render  the  company  liable, 

the  cars  at  the  point  of  accident  were  if  it  appears  that  the  train  could  not 

habitually  crowded  with  passengers  have  been  stopped  in  time  to  avoid 

was    admissible.     If   the   cars   were  the    accident    (Sinclair    v.   Chicago, 

habitually    crowded,    the    defendant  etc.  R.  Co.,  133  Mo.  233,  34  S.  W. 

was  chargeable  with  notice  thereof,  76).     See  Bamberger  v.  Citizens'  R. 

and  of  the  necessity  of  having  a  con-  Co.,  95  Tenn.  18,  31  S.  W.  163. 
ductor  (Anderson  v.  Minneapolis  R.       ^See  §  60c,  ante.     The  fact  that 

Co.,  42  Minn.  490),  44  N.  W.  518).  after  an  accident  at  a  crossing  the 

**  Wood  V.  N.  Y.  Central  R.  Ca,  70  company  placed  an  automatic  bell  at 

N.  Y.  195.  the   crossing   is  not   G(Hnpetent  evi- 

*"Wren  v.  Louisville,  etc.  R.  Co.  dence  of  prior  negligence   (Eager  ▼. 

(Ky.),  20  S.  W.  215.  Southern  Pac.  Co.,  98   Cal.  309,  33 

*"Dorman  v.  Broadway  R.  Co.,  117  Pac.    119).     s.   p.   as   to  placing  a 

N.  Y.  655,  23  N.  £.  162  [horse  car] ;  watchman     at    a   crossing  after  an 

^feagher  v.  Cooperstown,  etc.  R.  Co.,  accident   (Cleveland,  etc.  Ry.  Co.  v. 

75   Hun,   455,   27   N.   Y,   Supp.   504  Doerr,   41    111.   App.    530).     But  in 

[locomotive] ;     Davidson     v.     Pitts-  Pennsylvania  evidence    that  defend- 

burg,  etc.  R.  Co.,  41  W.  Va.  407,  23  ant,  soon  after  the  accident,  erected 

S.  E.  593;  Piper  v.  Chicago,  etc.  R.  gates   at   the   crossing   at   which  it 

Co.,    77    Wis.    247,    46    K    W.    165  occurred,  is  proper,  where  the  jury 

[same] ;  Rear  don  v.  Missouri  Pac.  R.  is   permitted   to   view   the   premises 

Co.,    114    Mo.    384,    21    R.    W.    731  (Ledermon  v.  Pa.  Ry.  Co.,  106  Pa. 

[samel;   Wren  v.  Louisville,  etc.  R.  St.  118,  30  Atl.  726). 
Co.   (Ky.K  20  S.  W.  215,  and  many 
other  cases. 
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plaintiff  has  a  right  to  prove  that  this  is  due  to  subse- 
quent improvements/ 


484 


§  485-1.  Street  railways;  generally.  —  A  railway 
whose  tracks  are  laid  generally  on,  under  or  above  the 
streets  of  a  city  or  town  or  along  a  public  road,  and 
primarily  designed  for  carrying  passengers  between  dif- 
ferent parts  of  a  city  or  town  or  between  neighboring 
cities  or  towns,  stopping  to  receive  and  discharge  them 
at  street  comers  or  other  short  distances,  though  it  may 
at  some  points  or  places  pass  on,  over  or  under  other 
property  than  public  streets  or  roads,  and  though  it  may 
engage  in  the  transportation  of  freight,  whether  drawn 
by  horse  power  or  cable,  or  propelled  by  electricity,  is  a> 
street  railway."*  Street  railways  are  variously  called, 
according  to  their  actual  or  assumed  general  character^ 
surface,  elevated  or  underground  railways,  or  subways,, 
cable,  electric  or  horse  railways,  city  suburban  or  inter- 
urban  railways,  and  sometimes  into  the  characteristics, 
of  two  or  more  or  all.  As  in  the  case  of  railroads  gen- 
erally any  other  company  operating  a  street  railway,, 
though  not  the  owner,  is  liable  for  its  own  negligence 
and  that  of  its  servants  in  operation ;  *^*  though  if  under 
no  obligation  to  keep  the  track  in  repair,  will  not  be  liable 

*^ Tetherow  V.  St.  Joseph,  etc.  Ry.  S.    W.    (Tex.    App.)    287    (19(»); 

Co.,  98  Mo.  74,  11  S.  W.  310.  Barsaloux  v.  Chicago,  245  111.  5»8^ 

^  Zehren    ▼.    Milwaukee    Electric  92  N.  E.  525  (1910).    But  see  under- 

Ry.  Co.,  90  Wis.  83,  74  N.  W.  538,  ground  tunnel    (New  York,  etc.  Ry. 

67   Am.   St.   Rep.  844,  41   L.  R.  A.  Co.  v.  O'Brien,  121  N.  Y.  App.  Div. 

575   (1898);  Michigan,  etc.  Ry.  Ca  819,  106  N.  Y.  Supp.  909;  8.  c,  192 

V.  Hammond,  etc.  Electric  Ry.  Co.,  N.  Y.  568,  85  N.  E.   1113    (1906); 

42  Tnd.  App.  66,  83  N.  E.  650  ( 1908) ;  motor     company     (Philadelphia    v. 

Jeffers  v.  Annapolis,  68  Atl.    (Md.)  Philadelphia   Tr.    Co.,    206    Pa.    St. 

361     (1907);    Cincinnati,   etc.    Elec.  35,  55  Atl.  762  (1902). 

St.  Ry.  Co.  V.  Lohe,  68  Ohio  St  101,  ••  Smith  v.  Bro<*lyn  Heights  Ry. 

67N.'e.  161, 67L.  R.  A.  637  (1896);  Co.,    82    N.    Y.    App.    Div.    531,    81 

People's   Rapid   Transit   Ry.   Co.   v.  N.  Y.  Supp.  838;  Hennin^  v.  Samp- 

Daah,  125  N.  Y.  92,  26  N.  E.  25,  10  sell,    236    111.    375,    86    N.    E.    275- 

L.  R.  A.  728  (1891) ;  Galveston,  etc.  (1909). 
Ry.  Co.  V.  Houston  Electric  Co.,  122 
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for  injuries  caused  by  defects  therein.*"  But  where 
jointly  owned  and  operated  by  two  companies,  each  has 
been  held  liable  for  the  negligence  of  the  other.*"  And, 
as  also  in  the  case  of  railroads  generally,  a  lease  of  one 
company  to  another  without  legislative  authority  gen- 
erally, both  State  and  city,  will  not  divest  the  owing  com- 
pany of  its  duties  and  liabilities  and  it  will  continue  lia- 
ble for  defects  in  construction  and  for  negligence  in 
operation,"®  In  like  manner  the  same  conflict  of  author- 
ity exists  as  in  the  case  of  railroads  generally  on  the 
proposition  whether,  where  leased  with  proper  authority 
but  without  express  stipulation  relieving  it  from  liabiUty 
for  torts  of  the  lessee  or  growing  out  of  neglect  of  main- 
tenance, the  owning  company  continues  liable  or  is  re- 
lieved therefrom.**®     The  liability  of  the  lessee  under  an 

^  Lowery  v.    Brooklyn   City,   etc.  Schaefer  v.  City  of  Fond  du  Lac,  99 

Ry.  Co.,  76  N.  Y.  28.  Wis.    333,    74    N.    W.    810,    41    L. 

^  Where  two  companies  owned  dif-  R.    A.    287,    11    Am.    &    Eng.    Ry. 

ferent  parts  of  the  same   line,  one  Gas.    (N.    S.)    342    (1898).      Where 

the  St.  Paul  end  and  the  other  the  the    lease    of    a    street    railway    is 

■r 

Minneapolis    end,    but    the    cars    of  authorized    by   law   the   lessee   only 

each   were  operated  over  the  whole  is  liable  for  negligence  in  operation 

line,  held  that  there  was  a  joint  op-  Pinkerton   v.  Pennsylvania  Tr.   Co., 

eration  and  both  companies  are  liable  193  Pa.  St.  229,  44  Atl.  284  (1899). 

for  the  negligence  of  either  (Messen-  Lessee,  who  has  assigned  its  lease  of 

ger   V.    St.   Paul    City   Ry.    Co.,    88  a  street  railway  held  not  liable  for 

Minn.  34,  79  N.  W.  583  (L899).  the  negligence  of  the  servants  of  the 

*"Henning    v.     Sampsell,    supra;  assignee  (Dunn  v,  Ashville,  etc  Ry. 

Ft.  Worth  St.  Ry.  Co.  v.  Allen,  39  O).,    141   N.   C.   521,   54   S.   E.  416 

S.    W.     (Tex.    App.)     125     (1897);  (1906).     A  street  railway  company 

Muntz  V.  Algiers,  etc.  Ry.  O).,   Ill  that  has  purchased  the  property  and 

La.  423,  35  So.  624,  100  Am.  St.  Rep.  franchise  of  another  company  is  liable 

495,  64  L.  R.  A.  222  ( 1904)  ;  Moors-  for  injuries  caused  by  n^lect  to  ke^ 

head  v.  United  Rys.  Co.,  203  Mo.  121,  in  a  reasonably  safe  condition  for  the 

96  S.  W.  261,  100  S.  W.  611  (1907).  passage  over  it  of  vehicles  of  an  un- 

*^  Lessor   company   remains   liable  used  piece  of  track  laid  by  the  orig- 

for  wrongful  or  negligent  operation  inal  company  on  a  street  for  the  pur- 

by  the  lessee  or  its  servants  (Muntz  pose  of  securing  a  franchise  to  op- 

v.  Algiers,  etc.  Ry.  Co.,  Ill  La.  423,  erate  on  such  street,  but  which  was 

35  So.  624,  64  L.  R.  A.  222,  100  Am.  not  granted    (Citizens  Ry.,  etc.  Co. 

St.  Rep.    (1903).     See  also  Houston  v.  Johns,  116  S.  W.   (Tex.  App.)  62 

St.    Ry.    Co.    V.    Medlenka,    17   Tex.  (1909).     Lessee  held  not  liable  for 

App.   621,   43   S.   W.    1028    (1897);  negligence  in  operation  by  the  lessee 
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unauthorized  lease  for  its  own  negligence  and  that  of  its 
servants  is  normal.**^ 

§  485-2.  Street  railways  and  municipalities.  —  Like 
railroads,  street  railways  are  the  product  of  modern 
social  needs;  they  are  a  part  of  the  economic  order  of 
present  social  and  industrial  conditions,  owing  their  in- 
stitution to  the  demand  for  quicker  transportation  be- 
tween city  or  town  and  its  suburbs,  between  different 
parts  of  a  city  or  town  and  between  neighboring  cities, 
towns  or  villages.  They  are  a  necessary  convenience  in 
facilitating  the  transaction  of  business  and  in  the  pro- 
motion of  social  intercourse.  In  the  wise  but  slow 
adaptation  of  the  law  to  changing  social  and  industrial 
eonditions,  the  natural  disposition  to  conserve  the  pre- 
existing social  order  by  maintaining  the  rights  of  per- 
sons and  property  as  aforetime,  was  manifested,  at  the 
time  of  their  first  institution,  by  a  tendency  to  hold  the 
rights  of  street  railways  to  the  use  of  streets  subordinate 
to  the  right  of  use  theretofore  prevailing.  But  by  a  con- 
sensus of  judicial  decision  it  has  long  been  settled  that 
the  operation  of  street  cars  along  the  streets  of  a  city  is 
in  promotion  of  the  primary  purpose  for  which  streets 
were  destined,  that  is,  the  passage  along  the  same  of  its 
inhabitants,  and  gives  rise  to  reciprocal  rights  and  duties 
on  the  part  of  street  railway  companies  and  the  public 
using  the  streets  in  any  other  lawful  manner.  Hence, 
though  incorporated  by  the  State,  the  grant  of  the  fran- 
chise of  the  use  of  the  streets  for  such  purpose  and  the 
regulation  of  the  operation  of  street  cars  along  and  across 
the  streets  has  been  very  generally  regarded  as  peculiarly 
within  the  province  of  the  municipalities  whose  conveni- 
ence they  conserve.     Municipal  ordinances  regulating 

(Krehmeyer  v.  St.  Louis  Tr.  Co.,  220  (Lauber  v.  Lynch,  119  N.  Y.  Supp. 

Mo.  639,  120  S.  W.  78   (1909).    Re-  614). 

eeiver  of  a  street  railway  company  ***  Henning  v.  Sampsell,  supra.  But 

is  not  liable  for  accidents  occurring  see  Dunn  v.  Ashville,  etc.  Ry.  Co., 

before    be    assumed    actual    control  supra, 

[Law  op  Neo.    Vol.  I  —  80] 
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street  railways,  unless  expressly  authorized  by  some  pro- 
vision of  the  charter  or  other  legislative  enactment,  like 
municipal  ordinances  generally,  although  not  contraven- 
ing the  constitution  or  any  statute,  may  be  held  void  by 
the  courts  because  contrary  to  public  policy,  or  because 
unreasonable  oppressive,  unfair,  partial  or  discriminat- 
ing, whether  so  appearing  on  their  face  or  aliunde.**^  In 
this  of  course  they  differ  from  legislative  acts  that  can 
only  be  held  void  because  contrary  to  the  Federal  or 
State  Constitution.  All  legal  presumptions  are  in  favor 
of  an  ordinance  appropriate  to  the  general  powers  of  a 
municipality. 

§  485a.  Use  of  streets  by  street  cars.  —  It  is  often  said 
that  other  vehicles,  equestrians  and  pedestrians  have 
equal  rights  with  street  cars  to  the  use  of  the  portion  of 
the  streets  occupied  by  the  street  car  track.  An  examina- 
tion of  the  numerous  cases  in  which  this  expression 
occurs  discloses  that  it  has  been  used  to  make  apparent 
the  distinction  between  those  injured  on  the  track  of  a 
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Ordinances  have  been  held  valid  speed  (Kushenberg  v.  Southern  Elec- 
iinder  the  general  police  powers  of  trie  Co.,  161  Mo.  70;  Steimann  t. 
a  city  requiring  the  tracks  of  street  St.  Louis  Tr.  Co.,  116  Mo.  App.  678, 
surface  railways  to  conform  to  the  04  S.  W.  799  ( 1906 ) ;  Story  r. 
actual  grade  of  the  street  (New  Same,  108  Mo.  App.  424,  83  S.  W.  002 
York,  etc.  R.  Co.  v.  Bristol,  151  U.  (1905)  ;  Butler  v.  Rhode  Island  Co., 
S.  656;  People  v.  Boston,  etc.  Ry.  68  Atl.  425  (1907);  Hays  v.  Tacoma 
Co.,  70  N.  Y.  569;  Illinois,  etc.  Ry.  Ry.  Co.,  106  Fed.  48).  Providing 
Co.  V.  City  of  Chicago,  141  111.  586;  for  a  motorman  or  driver  and  con- 
Cook  T.  Boston,  etc  Ry.  Co.,  133  ductor  on  every  car  (State  v.  Tren- 
Mass.  188;  but  in  Houston,  etc.  Ry.  ton,  53  N.  J.  Law,  132,  20  Atl.  1076, 
Co.  V.  City  of  Dallas,  98  Tex.  396,  11  L.  R.  A.  410;  Covington,  etc  Ry. 
84  S.  W.  648  (1905).  A  proceeding  Co.  v.  Berry,  91  Ky.  43).  Fixing 
by  mandamus  to  compel  a  railway  to  time  limits  cm  transfer  tickets  {Ex 
conform  the  grade  of  its  crossings  parte  Lorenzen,  128  Cal.  431,  61 
to  that  of  the  streets,  it  was  held  Pac.  68,  79  Am.  St.  Rep.* 47,  50  L. 
that  an  answer  showing  the  loss  of  R.  A.  55  (1900).  Requiring  the 
the  company  very  great,  the  benefit  paving  of  streets  over  which  the  cars 
to  the  public  doubtful  or  even  to  its  run  (Philadelphia  v.  Empire  Pass, 
disadvantage,  and  compliance  prac-  Ry.  Co.,  7  Pa.  St.  321).  The  sprink- 
tically  impossible,  presented  a  good  ling  of  streets  (Chester  v.  Chester 
defence;  fixing  the  maximum  rate  of  Trac.  Co.,  5  Pa.  Dist.  609). 
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commercial  railroad  and  those  injured  on  the  track  of  a 
street  railway.  Those  injured  in  the  one  case,  because 
of  the  right  of  the  company  to  the  exclusive  use  of  its 
tracks,  except  at  crossings,  unless  licensees,  being  tres- 
passers, and  that  fact  alone  constituting  such  contribu- 
tory negligence  as  will  ordinarily  defeat  a  recovery,  un- 
less for  the  negligence  of  those  in  charge  of  the  locomo- 
tive or  train  after  discovery,  or,  as  held  in  a  few  juris- 
dictions, after  their  presence  might  have  been  discovered 
by  reasonable  care  in  maintaining  an  outlook ;  while  one 
injured  on  the  track  of  a  street  car  company  on  the  high- 
way can  never  be  a  trespasser  because  9f  the  right  of  all 
persons  to  use  the  whole  of  the  street  in  a  proper  man- 
ner. Their  mere  presence  thereon  is  not,  therefore, 
independent  of  the  circumstances  under  which  they  went 
or  remained  there,  any  evidence  whatever  of  contributory 
negligence.***  The  use  of  the  phrase  *  *  street  cars  have  no 
pre-eminent  right  to  the  use  of  that  portion  of  the  street 
on  which  the  street  car  tracks  are  laid,  but  the  rights  of 
street  cars  and  other  vehicles  and  of  equestrians  and 
pedestrians  thereon  are  equal,'*  to  sustain  the  plaintiflf's 
right  to  recover  against  the  company,  is  erroneous  and 
often  misleading,  and  in  instructions  to  juries  is  calcu- 
lated to  prejudice  the  defendant.  In  the  first  place  no  two 
persons  can  have  an  equal  right  to  occupy  the  same  space 
at  the  same  time.  Moreover,  in  case  of  an  injury  on  a 
street  car  track  the  question  never  is  of  the  right  to  use 
the  track  but  as  to  the  manner  in  which  in  the  particular 

^  Cooke  V.  Baltimore  Tr.  Co.,  80  603,  31  Atl.  964;  Watson  v.  Minne- 

Md.  661,  31  Atl.  327;  Newark  R.  Co.  apolig  R.  Co.,  53  Minn.  651,  56  N.  W. 

V.  Block,  66  N.  J.  Law  (Ct.  Errors),  742;    Zimmerman  v.   Union  R.   Co., 

605,  27  Atl.  1067;  Shea  v.  St.  Paul  3  N.  Y.  App.  Div.  219,   38   N.  Y. 

IL  Co.,  60  Minn.  396,  62  N.  W.  902.  Supp.    362).      "Neither    has    a    su- 

A  street  car  has  no  superior  right  of  perior  right  to  the  other.    The  right 

way  as  against  a  vehicle  going  along  of  each  must  be  exercised  with  due 

a  street  which  crosses  the  street  car  regard  to  the  right  of  the  other,  and 

track    (G'Neil  v.  I>ry-Dock,  etc.   R.  the  right  of  each  must  be  exercised 

Co.,   129   N.   Y.   126,  29   N.   E.   84;  in  a  reasonable  and  careful  manner, 

Baltimore  Tr.  Co.  v.  Appel,  80  Md.  so  as  not  imreasonably  to  abridge  or 


§   485a]  KAILBOAD  INJURIES  TO   PEBSONS.  1268 

case  the  right  is  exercised.  The  relative  duties  of  street 
car  companies  and  of  other  vehicles  and  of  equestrians 
and  pedestrians  over  or  along  the  tracks  of  the  latter  are 
generally  analygous  to  those  of  commercial  railroads  and 
others  at  public  crossings.  Yet,  it  is  believed,  in  the  dis- 
cussion of  crossing  accidents  it  has  rarely  been  thought 
illuminating  to  state  that  the  rights  of  the  contending 
parties  to  use  the  crossing  are  equal.  The  true  doctrine 
is  that  where  rights  conflict  the  street  cars  have  a  para- 
mount or  superior  right  of  way  over  that  portion  of  the 
street  on  which  their  tracks  are  laid.  The  doctrine  is 
established  because  of  the  fixed  course  in  which  such  cars 
must  run  and  for  the  general  convenience  of  the  public 
in  the  quick  transportation  they  afford.*"     The  right  of 

interfere  with  the  right  of  the  other  "  crossing,  what  amounts  to  a  right  of 

(Omaha  St.  R.  Co.  v.  Cameron,  43  precedence.     This   follows   from  the 

Neb.  297,  61  N.  W.  606).  rule    respecting    contributory   negli- 

*"  A  street  railway  company's  right  gence.     No  man  has  a  right  to  cal- 

to  use  that  part  of  the  street  occu-  culate  close  chances  as  to  his  ability 

pied  by  its  track  is  paramount  to  the  to  readi   the  track  before  the  car, 

right   of   a   person   driving   thereon  and    throw   the    risk   on   the   other 

(Moore  v.  Kansas  City,  etc.  R.  Co.,  parly"    McCarthy   y.    C>)n8olidatioii 

126   Mo.   265,   29   S.   W.   9    (1895).  Ry.   Co.,   19   Conn.   73,   63   Atl.  725 

Similar  language  was  used  by  Earl,  ( 1906)  ;    Fenton  v.   Second  Ave.  R. 

J.,  in   Fleckstein  v.   Dry  Dock,  etc.  Co.,   126  N.  Y.   625,   26   N.  E.  967 

R.  Co.,  105  N.  Y.  635,  11  N.  E.  951,  (1891).      At    crossings,    street  cars 

and  O'Neil  v.  Same,  129  N.  Y.  125,  and  pedestrians  have  equal  rights  to 

29  N.  E.  84   (1891).    The  driver  of  the  use  of  the  streets    (Sculman  v. 

an   ordinary  vehicle  can,  under   or-  Houston,   etc.   R.   Co.,    15   Misc.  30, 

dinary  circumstances,  be  justified  in  36  N.  Y.  Supp.  439 ;  Hegan  v.  Eighth 

proceeding  at  a  highway  crossing,  to  Ave.  R.  Co.,  16  N.  Y.  380;  Spurrier 

go  over  a  street  railway  in  the  face  v.  Front  St.,  etc.  R.  Co.,  3  Wash.  St. 

of   an    approaching    car,    when    and  659,  29  Pac.  346).     Vehicle  meetin*^ 

only  when,  he  has  reasonable  ground  cable  car  not  bound  to  turn  to  the 

for   believing   that   he   can   pass    in  right.    The  law  of  the  road  does  not 

safety  if  both  he  and  those  in  charge  apply  in  a  collision  between  a  vehicle 

of   the  car  act  with   reasonable  re-  and  a  locomotive  at  a  highway  cross- 

gard   to   the   rights   of   each   other,  ing  ( Conaty  v.  N.  Y.,  etc.  R  Co..  164 

The  duty  to  slow  up  or  stop,  if  neces-  Mass.  672,  42  N.  E.  103;  Schmidt  v. 

Bary    to    prevent    a    collision,    rests  Steinway,  etc.  R.  Co.,  132  N.  Y.  566. 

equally  on  each  party.     In  pra/;tical  30  N.  E.  389;  Cornell  v.  Detroit  R. 

effect  these  doctrines  give  any  rail-  Co.,  82  Mich.  495,  46  N.  W.  791). 

road    car    approaching    a    highway  As  it  is  the  defendant's  duty  to  hsTS 
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a  street  car  company  to  the  use  of  its  tracks,  in  a  street 
having  sidewalks,  is  superior  to  the  rights  of  foot  pas- 
its  cars  under  control  at  street  cross-  etc  Ry.  Co.,  80  Conn.  268,  67  Atl. 
ings,  the  jury  may  consider  whether  888,  17  L.  R.  A.  (N.  S.)  707  (1907) ; 
the  car  could  have  been  stopped'  more  Di  Frisco  ▼.  Wilmington  City  Ry.  Co., 
easily  if  the  sand  box,  approved  for  4  Pennw.  527,  57  Atl.  906  (1904) ; 
use  under  such  circumstances,  had  Marden  v.  Portsmouth,  etc.  Ry.  Co., 
been  filled  with  sand  (Penny  v.  Roch-  100  Me.  41,  60  Atl.  530,  100  Am. 
ester  R.  Co.,  7  N.  Y.  App.  Div.  595).  St.  Rep.  476,  69  L.  R.  A.  300  (1905) ; 
Right  of  way  (Birmingham,  etc.  Ry.  Armstead  v.  Mendenhall,  83  Minn. 
Co.  V.  Williams,  158  Ala.  381,  48  So.  136,  86  N.  W.  929  (1901) ;  Buttelli 
93  (1909) ;  Hot  Springs  St.  Ry.  Co.  v.  Jersey  City  Elec,  Ry.  Co.,  59  N. 
V.  Johnson,  64  Ark.  420,  42  S.  W.  J.  Law,  302,  36  Atl.  700  (1897); 
833  (1898).  Preferential  right  (Den-  Heffron  v.  Brooklyn  Heights  Ry.  Co., 
ver  City  Tramway  Co.  v.  Martin,  44  149  N.  Y.  578,  43  N.  E.  987  (1897) ; 
Colo.  324,  98  Pac.  836  (1908).  Su-  Boyce  v.  New  York  City  Ry.  Co., 
perior  right  of  way  except  at  cross-  126  N.  Y.  App.  Div.  248,  110  N,  Y. 
ings  (North  Chicago  St.  Ry.  Co.  v.  Supp.  393;  Sick  v.  Toledo  Con.  St. 
Smadraff,  189  HI.  165,  69  N.  E.  527  Ry.  Co.,  16  Ohio  Cir.  393,  9  Ohio 
(1901).  No  superior  and  predomi-  Cir.  Dec  61;  Barto  v.  Beaver  Val- 
nant  right  to  the  use  of  that  portion  of  ley  Tr.  Co.,  216  Pa.  St.  328,  66  Atl. 
the  street  on  which  their  tracks  are  702,  116  Am.  St.  Rep.  770  (1907) ; 
laid  except  to  the  right  of  way  when  McCracken  v.  Consolidated  Tr.  Co., 
they  require  it  ( Indianapolis  Tr.  Co.  201  Pa.  St.  378,  50  Atl.  830,  88  Am. 
V.  Kidd,  167  Ind.  402,  79  N.  E.  347,  St.  Rep.  814  (1901) ;  Citizens'  St 
7  L.  R.  A.  143  (1907).  The  "rail-  Ry.  Co.  v»  Howard,  102  Tenn.  474, 
way  and  the  public  have  no  equal  52  S.  W.  864  (1902);  Spiking  v. 
rights :  "  "  Those  of  the  company  Consolidated  Ry.,  etc.  Co.,  33  Utah, 
are  superior:"  "Their  cars  have  313,  93  Pac.  838  (1908);  Hall  v. 
the  right  of  way:"  "The  conveni-  Washington  W.  P.  Co.,  46  Wash, 
ence  of  the  individual  must  give  way  207,  89  Pac.  553  (1907);  Tesch  v. 
to  that  of  the  public"  (Ford  v.  Milwaukee  Elec.  Ry.  (Jo.,  108  Wis. 
Padncah  City  Ry.  Co.,  124  Ky.  48a.  593,  84  N.  W.  823,  63  L.  R.  A.  618 
30  Ky.  L.  Rep.  644,  99  S.  W.  356,  (1901)  ;  Newman  v.  New  York,  etc. 
124  Am.  St.  Rep.  412,  8  L.  R.  A.  Ry.  Co.,  127  N.  Y.  App.  Div.  12, 
(N.  S.)  1093  (1907).  "Equal  rights  HI  N.  Y.  Supp.  289;  Bremer  v.  St. 
except  as  modified  by  the  fact  that  Paul  City  Ry.  Co.,  107  Minn.  326» 
the  cars  cannot  leave  the  rail,  and  120  N.  W.  382  (1909) ;  Denver  Cily 
consequently  plaintiff  must  not  inter-  Tramway  Co.  v.  Wright,  47  Colo.  366,. 
fere  with  its  progress  "  (Kerr  v.  Bos-  107  Pac.  1074  ( 1910) ;  Jaffa  v.  Rail- 
ton  El.  Ry.  Co.,  188  Mass.  434,  74  way  Co.,  131  N.  Y.  App.  Div.  852, 
N.  E.  669  (1905).  Right  of  way,  116  N.  Y.  Supp.  324;  Thiele  v.  Trac. 
duty  of  others  using  the  tracks  to  Co.,  37  Pa.  Sup.  Ct.  60;  Merrill  v> 
yield  them  on  their  approach  (Dan-  Sheffield  Co.,  63  So.  (Ala.)  219 
iels  V.  Bay  City  Tr.  Co.,  143  Mich.  (1910)  ;  Stem  v.  Brooklyn  Heights 
493,  107  N.  W.  94  (1906).  To  the  R.  Co.,  140  N.  Y.  App.  Div.  109,  124 
same  effect    (Smith  v.   Connecticut,  N.  Y.  Supp.  1043   (1910);  Acton  v. 
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sengers,**"  except  at  street  crossings,  where  they  are 
equal;"'  but  that  is  equally  true  of  any  other  vehicle. 
As  they  cannot  turn  out  of  their  fixed  course,  the  usual 
law  of  the  road  does  not  apply  to  street  railroad  cars  or 
to  any  vehicle  meeting  them ;  **^  and,  if  the  road  is  nar- 
row, other  vehicles  must  give  way.***  It  is  the  obvious 
duty  of  the  driver  or  operator  of  any  vehicle,  either  meet- 
ing a  street  car  or  going  in  front  of  it,  to  get  out  of  the 
way  when  he  sees  or  hears,  or  by  the  exercise  of  ordinary 
care  could  do  so,  a  car  approaching/ 
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§  485aa.  Care  required  of  street  railways.  —  Ordinary 
care,  but  no  more,  is  required  from  the  operators  of 
street  cars,  no  matter  what  may  be  the  motive  power 
used,"®  but  the  kind  of  care  to  be  used  must  be  such  as 
prudent  men,  in  the  protection  of  themselves  from  injury, 

Fargo,  etc.  Ry.  Co.,  129  N.  W.   (N.  ble,    where    there   was    no   evidence 

Dak.)  225  (1910)  ;  Nappli  ▼.  Seattle,  that   the   speed    was    dangerous,  or 

etc.  Ry.  Co.,   112  Pac.    (Wash.)    89  that    the    gong    was    not    sounded 

(1910).  (Guilloz  V.  Ft.  Wayne,  etc.  R.  Ca, 

**Fenton  v.   Second  Ave.  R.  Co.,  65  N.  W.   (Mich.)   666;  McCann  v. 

126  N.  Y.  625,  26  N.  E.  -967.  New  York,  etc.  Ry.  Co.,  56  N.  Y.  App. 

***At    crossings,    street    cars    and  Div.  419,  67  N.  Y.  Supp.  748 ;  Adolph 

pedestrians  have  equal  rights  to  the  v.    Central    Park,    etc.    Ry.   Co.,   43 

use    of    the    streets     (Schulman    v.  N.  Y.  Super.  Ct.  199,  afTd,  76  X.  Y. 

Houston,  etc.  R.  Co.,  15  N.  Y.  Misc.  530).     Duty  to  get  out  of  the  way 

30,  36  N.  Y.  Supp.  439).  without  requiring  car  to  slow  down 

**'Hegan  v.  Eighth  Ave.  R.  Co.,  15  or  stop  (Bilford  v.  Brooklyn  Heights 

N.  Y.  380;  Spurrier  v.  Front  St.  R.  Ry.  Co.,  43  Misc.  148,  88  N.  Y.  Suppi 

Co.,   3  Wash.   St.  659,  29  Pac.   346  267).     Should  give  free  passage  to 

[vehicle  meeting  cable  car,  not  bound  the  car   (North  Hudson,  etc.  Ry.  v. 

to  turn  to  the  right].     The  law  of  Isley,   49   N.   J.   Law,   468,   10  AtL 

the   road   does  not  apply   in  a  col-  665;    Raymond   v.    Lowell,   etc.   St. 

lision  between  a  vehicle  and  a  loco-  Ry.   Co.,    170   Mass.   564,   49  N.  E. 

motive     at     a     highway     crossing  927   (1898)  ;  Louisville,  etc  Ry.  Co. 

(Conaty  v.  N.  Y.,  New  Haven,  etc.  v.  Ray,  124  S.  W.  (Ky.)  313  (1910); 

R.  Co.,  164  Mass.  572,  42  N.  E.  103).  Hause  v.  Trs.  Co.,  28  Pa.  Sup.  Ct. 

**'See    Suydam   v.    Grand    St.    R.  614;  Gessner  v.  Metropolitan  St.  Ry. 

Co.,  41  Barb.  375.  Co.,    137   Mo.    App.   47,    119  S.   W. 

*•  Where  a  person  drives  in  front  528  ( 1909) ;  Pantages  v.  Seattle  Elec- 

of  an  electric  car,  and  is  struck  by  trie  Co.,  56  Wash.  453,  104  Pac.  629 

it  while  attempting  to  turn  off  the  (1909). 

track,  the  street  railway  is  not  liar  ^  Schmidt  v.  Steinway,  etc  R.  Co., 
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would  use  with  regard  to  such  motive  power.  All  useful 
appUances,  in  common  use,  must  be  provided  to  guard 
against  dangers  to  travelers.**^^  Signals  are  usually  re- 
quired from  street  cars,  by  ordinance,  when  approaching 
crossings  or  persons;  and  horse  cars  run  so  smoothly, 
that  they  may  be  required  to  carry  bells,  ringing  con- 
tinuously.*" It  is,  of  course,  negligence  to  disobey  such 
ordinances ;  *"  but  juries  may,  within  reasonable  limits, 
hold  street  cars  to  be  subject  to  such  obligations,  where 
there  is  no  ordinance.*"  Almost  always  the  speed  is 
limited  by  statute  or  ordinance  to  a  moderate  rate.  Any 
speed  in  excess  of  the  allowable  rate  is  at  least  evidence 
of  negligence.^ 
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§  485ab.  Beciprocal  duties  of  street  car  companies  and 
the  public  generally.  —  Subject  to  the  superior  right  of 
way  of  street  cars  on  that  portion  of  the  street  occupied 
by  street  railway  tracks  between  crossings  and  to  equal 
rights  at  street  and  sidewalk  crossings,  the  rights  and 
duties  of  such  companies  and  the  public  are  reciprocal. 
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182  N.  Y.  666,  30  N.  E.  389 ;  Cornell  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 

v.  Detroit  R.  Co.,  82  Mich.  405,  46  12  St.  Ct.  679 ;  Roth  v.  Metropolitan 

N.  W.  791.  R.  Co.,  34  N.  Y.  Supp.  232,  13  N.  Y. 

^  As  it  is  the  defendant's  duty  to  Misc.  213. 

have  its  cars  under  control  at  street  ^In   the   absence   of  evidence  to 

crossings,    the    jury    may    consider  explain  it,  the  running  of  the  car  at 

whether    the    car    could    have    been  a  rate  of  speed  forbidden  by  ordi- 

stopped  more  easily  if  the  sand  box,  nance  was  negligence  per  ae   (Riley 

approved  for  use  under  such  circum-  v.  Salt  Lake  Tr.  Co.,  10  Utah,  428, 

stances,   had   been   filled   with   sand  37  Pac.  681).    A  vehicle  was  struck 

(Penny  v.  Rochester  R.  Co.,  7  N.  Y.  by  a  car  coming  at  full  speed  around 

App.  Div.  696).  the  curve  from  behind,  without  giv- 

^^This     is     usually     required    of  ing  warning;   held,  gross  negligence 

horse  cars,  but  not  of  other  cars,  as  (Cooke  v.  Baltimore  Tr.  Co.,  80  Md. 

they   make   noise    enough    (Kuhnen  551,  31  Atl.  327). 

V.  Union  R.  Co.,  10  N.  Y.  App.  Div.  ••Hot    Springs,    etc.    Ry.    Co.    v. 

195,  41  N.  Y.  Supp.  774.  Johnson,  64  Ark.  420,  42  S.  W.  833 

*"  See  §  13,  ante.  (1898);    Indiana,    etc.    Tr.    Co.    v. 

•*  Johnson  v.  Hudson  River  R.  Co.,  Pheanis,  43  Ind.  App.  454,  85  N.  E. 

20  N.   Y.  65    [bells  on  horse   car].  1040  (1908);  Denis  v.  Lewiston,  etc. 

s.  P.,  as  to  other  appliances,  Grand  St.  Ry.  Co.,  104  Me.  39,  70  Atl.  1047 
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Each  has  the  right,  in  the  exercise  of  due  care,  to  use  the 
space  on  which  the  tracks  are  laid.  It  is  the  duty  of  the 
company  to  exercise  reasonable  or  ordinary  care  to  seek 
to  avoid  injuring  others,  and  to  this  end  to  maintain  a 
lookout  along  and  near  its  track  for  persons  and  vehi- 
cles,*" and  to  warn  them  by  signals  of  the  car^s  approach; 
and  it  is  the  duty  of  travelers  to  exercise  reasonable  or 
ordinary  care  in  approaching  or  crossing  a  street  car 
track  to  avoid  exposing  themselves  to  injury ;  *'•  for  in- 
juries inflicted  by  the  want  of  such  care  on  the  part  of 
the  street  car  company  it  is  liable. 

(1908);  Halloraa  v.  Worcester,  etc  694    (1908);    Sharpton   v.   Augusta 

St.  Ry.  Co.,  192  Mass.  104,  78  N.  E.  St.    Ry.    Go.    v.   Wilson,    108  Tenn. 

381    (1906);    OIney  v.   Omaha,   etc.  618,   69    S.   W.   265    (1902);    New- 

St.  Ry.  Co.,  78  Neb.  767,  111  N.  W.  port  News,   etc.   Ry.   Co.  v.  Nicolo- 

784     (1907);    Boyce   v.    New    York  Poolos,   109  Va.   165,   63   S.  E.  443 

City  Ry.  Co.,  126  N.  Y.  App.  Div.  (1908);  Glettler  v.  Sheboygan,  etc 

248,  110  N.  Y.  Supp.  393;  San  An-  Ry.  Co.,   130  Wis.   137,   109  N.  W. 

tonio  Tr.  Co.  v.  Levyson,  113  S.  W.  973    (1906) ;   Fujise  v.  Los  Angeles 

(Tex.  App.)    669    (1908)  ;   Southern  Ry.  Co.,  12  Cal.  App.  207,  107  Pac 

Elec.  Ry.  Co.  v.  Hageman,  121  Fed.  317    (1910);  Denver  City  Tramway 

262,  57  C.  C.  A.  348  (1903).  Co.  v.  Wright,  47  Colo.  366,  107  Ptc. 

*"  Mobile  Light  Co.  v.  Baker,  158  1074  (1910) ;  Welsh  v.  Tri-City  Ry. 

Ala.  491,  48  So.  119   (1909)  ;  Birm-  Co.,  126  N.  W.  (Iowa)  1118  (1910); 

ingham,  etc.  Ry.  Co.  v.  Brown,  152  Leach   v.   Owensboro,   etc   Ry.  CJ6., 

Ala.  115,  44  So.  572    (1908)  ;  Hen-  137  Ky.  292,  125  8.  W.  708  (1910); 

derson  v.  Loe  Angeles  Tr.  Co.,   150  Blue   Grass   Tr.    Co.   y.   Ingles,  131 

Cal.  689,  89  Pac.  976   (1907);  Con-  S.  W.  (Ky.)   278   (1910);  Clover  t. 

sumers'   Elec.   L.    Clo.   v.   Pryor,   44  Joplin,  etc.  Ry.  Co.,   140  Mo.  App. 

Fla.    354,    32   So.    797    (1902);    In-  413,  124  S.  W.'43  (1909) ;  Bukowski 

dianapolis  St.  Ry.  Co,  v.   Schmidt,  v.  Milwaukee  Elec.  Ry.  Co.,  142  Wis. 

35  Ind.  App.  202,  71  N.  E.  663,  72  517,  125  N,  W.  912   (1910). 
N.   E.   478    (1904);    Louisville,   etc.        *"  Birmingham,   etc.   Ry.  Co.,  158 

Ry.  Co.  V.  Knocke,   117   S.  W.  271  Ala.  381,  48  So.  93    (1909);  Liut« 

(1909);   Louisville,  etc.  Ry.  Co.  v.  v.  Denver  City  TVamway,  46  Cola 

Johnson,  131  Ky.  277,  115  S.  W.  207,  58,    95    Pac.    600    (1908);    Palmer 

20  L.  R.  A.    (N.   S.)    133    (1909) ;  Transfer  Co.  v.  Paducah  Ry.  Co.,  28 

Butler  V.  Rockland,  etc.  St.  Ry.  Co.,  Ky.    L.    Rep.    473,    89    S.    W.   515 

99  Me.    149,  58  Atl.   776,   105  Am.  (1906);  Hall  v.  Washington  Water 

St.  Rep.  267    (1903)  ;  Baltimore  Tr.  Power   Co.,   46   Wash.  207,  89  Pac. 

Co.  V.  Walace,  77  Md.  435,  26  Atl.  553    (1907);    South   Covington,  etc 

518;  Kinlen  v.  Metropolitan  St.  Ry.  Ry.  Co.  v.  Besse,  33  Ky.  L.  Rep.  52, 

Co.,   216   Mo.    145,    115   S.   W.    523  108  S.  W.  848,  16  L.  R.  A.  (N.  8.) 

(1909);    Funck  v.  Metropolitan   St.  890  (1908). 
Ry.  Co.,  133  Mo.  App.  419,  113  S.  W. 
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§  485b.  Electric  and  cable  cars  and  elevated  railways. 

—  The  widespread  change  to  motive  power  on  street 
railroads,  from  horses  to  cables  or  electricity,  has  made 
possible  an  almost  indefinite  increase  of  speed.  The 
operator  of  snch  a  car  must  to  an  extent  commensurate 
with  the  new  hazards  incurred  by  the  new  power,  **  en- 
large the  degree  of  vigilance  and  care  necessary  to  avoid 
injuries,  which  its  own  appUances  have  made  more  im- 
minent. ' '  *"  It  is  negligence  to  run  such  cars  at  a  high 
speed  where  many  people  are  constantly  passing  and 
likely  to  cross,  or  at  a  regular  crossing,*'®  or  in  a  dark 
and  narrow  street  at  night.**^  Electric  cars,  as  at  present 
run,  carry  gongs,  which  make  so  much  noise  as  to  raise 
a  new  class  of  questions.  While  it  would  be  negligence 
not  to  ring  them  at  all,  it  is  also  negligence  to  ring  them 
to  excess,  and  especially  to  persist  in  ringing  them,  when 
the  noise  is  likely  to  frighten  horses  or  other  animals,*** 
without  some  special  reason  for  doing  so,  outweighing  the 
danger  to  the  animals.  They  certainly  are  not  required 
to  ring  continuously.*"  Elevated  railways  are  liable  for 
injuries  negligently  inflicted  by  falling  sparks ;  they  are 
bound  to  use  the  most  improved  appliances  obtainable 
by  the  exercise  of  ordinary  care  for  the  prevention  of 

**  Cooke  V.  Baltimore  Tr.  Oo.,  80  A.  46,  61  Fed.  762 ;  approving  8.  c, 

Md.  661,  31  Atl.  327.  60   Fed.   212).     The   jury   are   war- 

^  Cases  cited  in  notes  460  and  46I9  ranted   in   finding   that   an   electric 

§  485aa,  ante;  and  notes  19  and  20,  street  railway   company  was  negli- 

this  chapter,  §§  453  and  464,  ante,  gent  in  soimding  the  gong,  and  not 

^It  is  negligence  to  run  an  eleo-  slacking  the  speed  of  the  car  which 
trie  street  car  along  a  narrow  and  was  coming  up  behind  an  obviously 
unlighted  alley,  on  a  dark  night,  so  frightened  team  (Benjamin  v.  Hol- 
fast  that  it  cannot  be  stopped  within  yoke  St.  R.  Co.,  160  Mass.  3,  36  N*. 
the  distance  covered  by  its  own  head-  E.  96).  And  the  failure  of  a  motor- 
light  (Gilmore  v.  Federal  St.  R.  Co.,  man  to  see  the  frightened  condition 
153  Pa.  St.  31,  26  Atl.  661).  of  a  horse,  when  he  may  see  it  by 

*"  Where  a  horse,  standing  near  a  the  exercise   of  reasonable   care,   is 

street  car  track,  is  alarmed  by  a  car,  negligence  (Ellis  v.  Lynn,  etc.  R.  Co., 

the  ringing  of  the  car  gong  violently  160  Mass.  341,  36  N.  E.  1127). 

so  as  to  produce  greater  alarm  may  *"Kuhn€n  v.  Union  R.  Co.,  10  N. 

constitute    negligence    (Philadelphia  Y.  App.  Div.  196,  41  N,  Y.  Supp.  774.. 
Traction  Co.  v.  Lightcap,   10  C.  C. 
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such  injuries/"  They  are  liable  to  third  persons  injured 
by  a  runaway  horse  on  which  sparks  have  been  allowed 
negligently  to  fall/ 
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§  485ba.  Defects  in  equipment  of  street  cars.  —  When 
injury  could  have  been  averted  if  the  street  car  had  been 
properly  equipped  with  brakes  or  other  machinery  and 
had  the  ,a^e  W  in  order,  the  question  .rises  whether 
the  company  is  liable.  The  public  having  the  right  to 
use  the  portion  of  the  street  on  which  the  track  is  laid 
the  company  is  under  the  duty  of  operating  its  cars  with 
due  regard  to  the  exercise  of  such  right,  and  of  providing 
for  their  safe  operation  by  the  exercise  of  ordinary  care 
in  furnishing  them  with  fit  and  adequate  machinery  and 
maintaining  the  same  in  good  condition.***  K,  therefore, 
one,  who  is  himself  in  the  exercise  of  ordinary  care,  is 
seen  upon  or  approaching  the  track,  or  by  the  exercise 
of  ordinary  care  might  have  been  seen,  in  time  to  avert 
the  injury  had  car  been  so  equipped,  and  he  is  injured 

^  Woodall  v.  Boston  Elev.  Ry.  Co.,  seen   that   one  about   to   erofis  tlie 

192  Mass.  398,  78  N.  E.  446  (1908)  ;  track  without  seeing  the  approach- 

Loweiy  v.   Manhattan   Ry.    Ga,    12  ing  car,  and  the  motorman  applied 

Daly,  431.  the  brakes,  but  on  account  of  th»r 

^Lowery  v.  Manhattan  Ry.  Co.,  defective    condition^    of    which   the 

supra,  company  had  notice,  could  not  do  so 

^Zimmerman     v.     Denver,     etc,  until  after  the  injury  had  been  in- 

Tramway  Co.,  18  Colo.  App.  480,  72  flicted,  and  it  appeared  from  the  eri- 

Pac.   607    (1903);   Warren  v.  Man-  dence  that  the  car  would  otherwise 

Chester  St.  Ry.  Co.,  70  N.  H.  352,  47  have  been  stopped  in  time  to  avoid 

Atl.  735  ( 1900) ;  Fisher  v.  Waupaca  the  injury.    Held,  that  the  company 

Elec.  Light,  etc.  Co.,  141  Wis.  515,  was  liable   (Thompeon  v.  Salt  Lake 

124   N.   W.    1005    (1909);    Mock  v.  R.   Tr.   Co.,   16  Utah,   281,  52  Paa 

Loa  Angeles  Tr.   Co.,   139  Cal.  616,  92,  40  L.  R.  A.  172,  67  Am.  St  Rep. 

73    Pac.    455    (1903);    Indianapolis  621     (1898).      Notwithstanding  the 

St.  Ry.  Co.  V.  Schom.be rg,  71  N.  E.  motorman  may  do  all  in  his  power 

(Ind.  App.)   237   (1904)  ;  McGouley  to  prevent  injury  to  one  coming  sud- 

V.  St.  Louis  Tr.  Co.,  179  Mo.  583,  79  denly   in   front   of   the   car,  yet  if 

S.  W.  461    (1904);   Fritsch  v.  New  the  injury  might  have  been  prevented 

York,  etc.  Ry.   Co.,   93   N.   Y.  App.  but  for  the  defective  appliances,  the 

Div.  554,  87  N.  Y.  Supp.  942  (1904)  ;  company  will  be  liable    (Roberts  v. 

Columbus  Ry.  Co.  v.  Connor,  27  Ohio  Spokane  St.  Ry.  Co.,  23  Wash.  326, 

Cir.  Ct.  229   (1905).     Where  it  was  63  Pac.  506,  54  L.  R.  A.  184  (1900). 
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because  the  motorman  could  not  stop  the  car  in  time  on 
account  of  defective  brakes,  etc.,  due  to  the  failure  of  the 
company  to  exercise  ordinary  care  to  supply  and  main- 
tain such  as  were  fit  and  adequate,  the  company  will  be 
liable.  The  rule  is  the  same  as  in  steam  railroad  acci- 
dents at  crossings. 

§  485bb.  Crossing  street  railway  track  in  front  of  car. 
—  K  there  is  reasonable  ground  to  believe  that  with  the 
exercise  of  ordinary  care  by  both  parties  one  may  safely 
cross  in  front  of  an  approaching  car,  it  is  not  negligence 
to  attempt  to  do  so.  One  is,  of  course,  responsible  for  his 
mistake  in  the  estimate  of  time  and  distances,  and  if  in- 
jured in  consequence  thereof,  without  negligence  on  the 
part  of  the  defendant,  cannot  recover.  But  if  through 
some  intervening  agency  not  within  his  control  he  is  de- 
layed in  clearing  the  track,  he  will  be  entitled  to  recover 
for  any  negligence  of  the  defendant,  withoht  which  the 
injury  would  not  have  occurred.*'^  But  if  he  negUgently 
attempts  to  drive  or  otherwise  pass  in  front  of  the  mov- 
ing car,  notwithstanding  the  car  is  being  negligently 
operated,  his  contributory  neghgence  will  defeat  his  re- 
covery, sometimes  even  as  matter  of  law.**®  And  where 
one  wishing  to  board  the  car  on  the  other  side,  attempts 
to  cross  the  track  in  front  of  the  moving  car  and  is  in- 
jured, it  has  very  generally  been  held  that  his  negligence 
will,  as  matter  of  law,  preclude  any  right  of  recovery  for 
anything  short  of  willful  or  wanton  injury.*'^     One  has 

•"  McCarthy  v.  Consolidated  R.  Co.,  57  Atl.  1131  ( 1903)  ;  Criss  v.  Seattle 

79   Conn.   73,   63   Atl.   725    (1905) ;  Elec.  Co.,  38  Wash.  320,  80  Pac.  525 

Indianapolis  St.  Ry.  Co.  v.  Bolin,  39  (1905). 

Ind.  App.  169,  78  N.  E.  210  (1906)  ;  ^Griffith  v.  Denver,  etc.  Tramway 

Gerrard  v.  La  Crosse  City  Ry.  Co.,  Co.,   14  Colo.  App.  504,  61  Pac.  46 

113    Wis.    258,    89    N.    W.    125,   57  (1900);  Gilliland  v.  Middlesex,  etc. 

L.  R.  A.  465  (1902).  Tr.  Co.,  67  N.  J.  Law,  542,  52  Atl. 

*"Hogan    V.    Winnebago   Tr.    Co.,  693   (1902);  Homstein  v.  Rhode  Is- 

121  Wis.  123,  98  N.  W.  928  (1904) ;  land  Co.,  21  R.  L  387,  59  Atl.  71 

Marsh  v.  Tr.   Co.,   209   Pa.   St.   46,  (1904). 
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no  right  to  assume  that  the  speed  of  the  car  will  be 
slackened  so  as  to  enable  him  to  pass  in  safety/ 
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§  485bc.  Children  and  aged  and  infirm  persons  on  or 
near  street  railway  tracks.  —  The  rule  generally  adopted 
declaring  the  liability  of  street  railway  companies  for 
injuries  iniflicted  on  children  of  tender  age,  or  children 
without  discretion,  where  their  presence  on  the  track  or 
in  dangerous  proximity  to  it  is  discovered,  is,  that  as  no 
presumption  can  be  indulged  that  they  will  act  with  ordi- 
nary care  with  a  view  to  their  own  safety,  all  reasonable 
efforts  must  at  once  be  adopted  to  prevent  injury,  and  for 
failure  in  this  respect,  where  the'  injury  could  have  been 
thus  avoided,  the  company  will  be  liable.  The  same  rules 
apply  as  in  case  of  discovered  peril  where  it  is  seen  that 
the  person  injured  cannot  help  himself  and  is  at  the 
mercy  of  those  controlhng  the  locomotive  or  car,  and 
liability  in  such  cases  rests  on  the  same  ground  of 
humanity;  all  that  is  practicable  must  be  done  to  avoid 
injury/'*     In  like  manner  the  company  will  be  liable 

^'•Toohey   v.    Interurban    St.    Ry.  Co.  v.  Broom,  139  Fed.  695,  71  C. 

Co.,  102  N.  Y.  App.  Div.  296,  92  N.  C.  A.  641   (1906) ;  Moss  v.  PhUadel- 

y.  Supp.  427    (1905);   Thompson  v.  phia  Tr.   Co.,    180   Pa.   St   389,  36 

Metropolitan  St.  Ry.  Co.,  89  N.  Y.  Atl.  865    (1897);   Indianapolis,  etc. 

App.  Div.   10,  85  N.  Y.  Supp.   181  St  Ry.  Co.  v.  Schomberg,  164  Ind. 

(1903) ;  McEnty  v.  Same,  110  N.  Y.  Ill,  72  N.  E.  1041    (1904) ;  Cytron 

App.  Div.  673,  97  N.  Y.  Supp.  476  v.  St  Louis  Tr.  Co.,  205  Mo.  692, 

(1906).  104   S.   W.    109    (1907);    Huerzeler 

•"Chicago  aty  Ry.  Co.  v.  Tuohy,  v.  Central,  eta  Ry.  Co.,  139  N.  Y. 

196  ni.  410,  63  N.  £.  997,  58  L.  R.  490,   34  N.  E.   1101    (1893) ;   8.  c, 

A.  270    (1902);  Winters  v.  Kansas  1  Misc.   136,  20  N.   Y.  Supp.  676; 

City,  etc.  Ry.  Co.,  99  Mo.  509,  12  S.  Tatarewicz  v.   United   Tr.  Co.,  220 

W.    652,    17    Am.    St    Rep.   591,   6  Pa.   St   560,   69   Atl.   995    (1908); 

L.  R.  A.  536 ;  Forrestal  v.  Milwaukee  Perrynmn  v.  Chicago  City  Ry.  Co., 

Elec.  Ry.  Co.,  119  Wis.  495,  97  N.  242  El.  269,  89  N.  E.  980  (1909): 

W.  182   (1903);  Slensby  v.  Milwau-  McFarland  v.   Water,  etc,  Co.,  136 

kee   St.   Ry.   Co.,   95   Wis.    179,   70  N.  Y.  App.  Div.  194,  129  N.  Y.  Supp. 

N.  W.  67    (1897) ;  Butler  v.  Metro-  292;  Childress  v.  Southwest  Missouri 

politan  St  Ry.  Co.,  117  Mo.  App.  354,  Ry.  Co.,  141  Mo.  App.  667.  126  S.  W. 

93  S.  W.  877  (1906)  ;  Hoon  v.  Beaver  169    (1909)  ;    Boston  v.   Capital  Tr. 

Valley  Tr.  Co.,  204  Pa.  St  369,  54  Co.,  29  App.    (D.  C.)    362   (1907); 

Atl.  270    (1903);  Camden,  etc.  Ry.  Hammond,  etc.  Ry.  Co.  v.  Blockie,  40 
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if  by  tlie  exercise  of  reasonable  care  in  maintaining  an 
outlook  the  presence  of  the  child  might  have  been  dis- 
covered and  the  injury  prevented,  the  child  in  such  case 
being  incapable  of  contributory  negligence/"  At  places 
where  they  will  be  exposed  to  danger,  known  to  be  f re- 

Ind.  App.  497,  82  N.  E.  541  (1907) ;  Electric  Tr.  Ck).,  181  Pa.  St.  276,  37 

Chicago,  etc.  Ry.  Co.  v.  Reddock,  139  Atl.  622  (1897)  ;  Gould  v.  Union  Tr. 

ni.  App.  160    (1908);   United  Rys.,  Co.,   190  Pa.  St.   198,  42  Atl.  477; 

etc.    Co.  V.    Carneal,    110   Md.    211,  Flynn  v.  Metropolitan  St.  Ry.   Co., 

72  Atl.  771  (1909)  ;  Simon  v.  Metro-  10  N.  Y.  App.  Div.  258,  41   N.  Y. 

politan  St.  Ry.  Co.,  132  S.  W.  (Mo.)  Supp.  750   (1896). 

250    (1910).      Cases    in    which    the  *" Toledo  Tr.  Co.  v.  Cameron,  137 

company   has   been    held   not    liable  Fed.  48,  69  C.  C.  A.  28  (1905)  ;  South 

(George  v.  Los  Angeles  Ry.  Co.,  126  Covington,  etc.  St.  Ry.  v.  Herrklotz, 

Cal.   367,  58   Pac.   819,   77  Am.   St  104  Ky.  400,  20  Ky.  L.  Rep.  750,  47 

Rep.   184,  46  L.  R.  A.  829    (1889);  S.    W.    265     (1898);     Citizens'    St. 

Roller  V.  Sutter  St.  Ry.  Co.,  66  Cal.  R.  Co.  v.  Hamer,  29  Ind.  App.  426, 

230,  6  Pac.   108;   West  Chicago  St.  62  N.  E.  658,  63  N.  E.  778  (1902) ; 

Ry.  Co.  V.  Camp,  46  111.  App.  603;  Nugent  v.  Metropolitan  St.  Ry.  Co., 

Bonham    v.    Citizens'    St.    Ry.    Co.,  46  N.  Y.  Supp.  596,  17  N.  Y.  App. 

158  Ind.  106,  62  N.  E.  996   (1902);  Div.  582;    s.  c,   161  N.  Y.  632,  57 

Cloud  V.  Alexandria  Elec.   Ry.   Co.,  N.    E.    1119     (1900);    FuUerton    v. 

121  La.  1061,  46  So.  1017,  18  L.  R.  Metropolitan  St.  Ry.  Co.,  170  N.  Y. 

A.    (N.   S.)    371    (1908);    Rawitzer  592,  63  N.  E.  1116,  63  N.  Y.  App. 

V.  St.  Paul  Ry.  Co.,  98  Minn.  294,  Div.  1,  71  N.  Y.  Supp.  326   (1901)  ; 

108  N.  W.  271    (1906);  Graham  v.  Jones   v.    United   Tr.    Co.,   201    Pa. 

Consolidated  Tr.  Co.,  64  N.  J.  Law,  344,  60  Atl.   826    (1902)  ;   Hoon  v. 

11,   44  Atl.  964    (1899);   Bulger  v.  Beaver  Valley  Tr.  Co.,  204  Pa.  St. 

Albany  Ry.  Co.,  42  N.  Y.  459;  Frank  369,  64  Atl.  270    (1903)  ;   San  An- 

v.  Metropolitan  St.  Ry.  Co.,  44  N.  Y.  tonio  Tr.  Co.  v.  Court,  31  Tex.  App. 

App.  Div.  243,  60  N.  Y.  Supp.  616;  146,  71  S.  W.  777  (1903)  ;  Forrestal 

De  loia  v.  Same,  37  N.  Y.  App.  Div.  v.  Milwaukee  Elec.  Ry.  Co.,  119  Wis. 

455,   56  N.  Y.   Supp.  22,  affM,    165  495,  97  N.  W.  182   (1903);  Chicago, 

N.   Y.   664,   59   N.  E.    112    (1901);  etc.   St.   Ry.   Co.  v.  Tuohy,   196  111. 

Dallas  City  Ry.  Co.  v.   Beeman,  74  410,  95  111.  App.  314,  63  N.  E.  997, 

Tex.  291,   11  S.  W.   102;   Greenberg  68  L.  R.  A.  270    (1901);  Nelson  v. 

V.    Third   Ave.    Ry.    Co.,    35    N.    Y.  Crescent  City  R.   Co.,  49   La.   Ann. 

App.  Div.  619,  55  N.  Y.  Supp.   135  491,   21    So.   635    (1897);    Baird   v. 

(1898);    Leitzel    v.    Harrisburg   Tr.  Citizens'  Ry.   Co.,    146  Mo.  265,   48 

Co.,  212    Pa.   St.   618,   62    Atl.    102  S.  \V.  78   (1898);  Meeker  v.  Metro- 

(1905);  Perry  V.  Macon  Consol.  St.  politan   St.    Ry.   Co.,    178   Mo.    173, 

Ry.  Co.,  101  Ga.  400,  29  S.  E.  304  77  S.  W.  58   (1903)  ;  Cotter  v.  Cin- 

(1897)  ;  Siacik  v.  Northern,  etc.  Ry.  cinnati  St.  Ry.  Co.,  9  0.  C.  D.  865, 

Co.,  92  Md.  213,  48  Atl.  149  (1899)  ;  18  Ohio  Cir.  Ct.  Rep.  382    (1898)  ; 

Old  Colony  St.  Ry.   Co.,   189   Mass.  Tecker  v.  Seattle,  etc.  Ry.  Co.,  Ill 

637,  75  N.  E.  960   (1905);  Kline  v.  Pac.    (Wash.)    791    (1910). 
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quented  by  children,  as  their  presence  may  be  reasonably 
anticipated,  those  controlling  the  car  must  exercise  a 
high  degree  of  vigilance  in  maintaining  a  lookout  for 
them,  and  for  injury  to  them  the  company  will  be  liable 
if  it  might  have  been  avoidea  thereby.*"  The  rule  first 
stated  in  this  section  applies  also  in  case  of  persons  under 
known  or  observed  disability  from  age  or  infirmity.*'* 
It  has  been  held  that,  as  to  a  child  four  years,  her  presence 
between  the  curb  lines  of  street  was  a  place  of  danger 
imposing  on  the  motorman  the  duty  of  operating  the  car 
so  as  not  to  injure  her ;  *"  that  to  relieve  a  street  railway 
company  from  liability  for  killing  a  child  of  tender  years 
where  the  child  came  so  suddenly  on  the  track  that  the 
motorman  could  not  avoid  the  injury,  it  must  appear  that 
the  car  was  being  run  at  a  reasonable  speed,  providing  if 
so  running  the  injury  could  have  been  averted.*"  On  ap- 
proaching a  crowd  of  boys  playing  lag  near  the  track,  it 
was  the  duty  of  the  motorman  to  anticipate  their  prob- 
able heedlessness  and  take  measures  to  avert  injury.*" 

Street  railway  companies  must  run  their  cars  with  due 
regard  to  the  right  of  children  and  of  aged  and  infirm 
persons  to  be  upon  streets,  and  to  use  them  in  the  cus- 
tomary way.*"  It  is  negligence  to  propel  a  car  rapidly 
and  without  signals  through  a  crowd  of  children  leaving 
school  and  the  company  will  be  liable  in  such  case  where 
the  injury  might  have  been  avoided  by  properly  watch- 
ing the  track.*"   It  is  the  duty  of  motormen  in  a  populous 

*"  Bergen  County  Tr.  Co.  v.  Heit-  *"McFarland  v.   Elmira,  etc.  Ry. 

man's  Admr.,  61  N.  J.  Law,  682,  40  Co.,   136  N.  Y.  App.  Div.  194,  120 

Atl.  651    (18&7);   Sample  v.  Consol.  K  Y.  Supp.  292  (1909). 

Light,  etc.  Co.,  50  W.  Va.  472,  40  *"  Indianapolis     St.     Ry.    Co.    t. 

S.    E.    597,    694,    57    L.    R.    A.    196  Schomberg,    71    N.    E,     (Ind.)    237 

(1001).  (1904). 

*'*Curtin  v.  Metropolitan  Ry.  Co.,  *"  Consolidated,    etc.    Ry.    Co.    v. 

22  Misc.  (N.  Y.)  83,  48  N.  Y.  Supp.  Carlson,  68   Kans.  62,  48  Pac.  635 

581 ;  an/c,  note  473.  (1897);    Camden,    etc.    Ry.   Co.   v. 

*"Cornovski  v.  St  Louis  Tr.  Co.,  Broom,  139  Fed.  696,  71  C.  C.  A.  641 

207  Mo.  263,  106  S.  W.  51    (1907).  (1906). 

*™Xetter*8  Admr.  v.  Louisville,  etc. 
Ry.  Co.,  121  S.  W.  636   (1909). 
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part  of  the  city  to  keep  a  lookout  for  young  children, 
either  approaching,  crossing  or  standing  near  the  track. 


480 


§  485bd  Street  cars  frightening  animals.  —  That 
street  car  companies  have  a  right  to  the  use  of  their 
tracks  for  running  their  cars  necessarily  impUes  that 
they  are  not  liable  for  frightening  animals  by  such  use 
with  ordinary  care,  whether  by  the  movement  of  the  cars 
or  the  noises  incident  to  their  proper  operation ;  all  risks 
arising  from  such  causes  are  accepted  by  equestrians  and 
the  drivers  of  vehicles.  It  has  been  repeatedly  held  that 
the  company  is  not  liable  for  injuries  arising  from  the 
frightening  of  a  horse  by  the  sounding  of  the  gong  in  a 
proper  manner,  though  in  close  proximity  to  the  animal ; 
he  has  a  right  to  assume,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  animal  brought  there  will  not 
take  fright  at  such  customary  noises.*®^  But  if  he  sees  or 
by*using  ordinary  care  could  see  that  the  horse  is  fright- 
ened and  becoming  unmanageable,  it  is  his  duty  to  desist 
from  sounding  the  gong,  and  the  company  will  not  be 
liable  for  injury  caused  by  his  failure  to  do  so.  But  the 
mere  fact  that  a  horse  appears  restless  will  not  ordi- 
narily impose  upon  him  the  duty  of  desisting  from  giving 
the  usual  signals.  And  though  a  horse  may  be  frightened 
by  the  mere  movement  of  the  car,  no  obligation  arises  to 
stop  the  car,  unless  there  is  danger  of  collision ;  it  is  the 
rider's  or  driver's  risk;  moreover,  the  quick  passage  of 

••Gray  v.  St,  Paul  City  Ry.  Co.,  (1890) ;  Hoag  v.  South  Dover  Marble 

87  Minn.  280,  91  N.  W.  1106  (1902).  Co.,  192  N.  Y.   412,  85  N.  E.  667, 

«Th€    driver    takes   the    risk    of  21   L.  R.   A.    (N.   S.)    283    (1908); 

fright  at  movement  and  ordinary  sig-  East  St.  Louis,  etc.  Ry.  Co.  v.  Wach- 

nals  (East  St.  Louis,  etc.  Ry.  Co.  y.  tel,  63  111.  App.  181;  Doster  v.  Char- 

Wachtel,   63  HI.  App.   181    (1896);  lotte  St.  Ry.  Co.,  117  N.  C.  651,  23 

Marion  City  Ry.   Co.  v.  Dubois,  23  S.  E.  449,  34  L.  R.  R.  481   (1895) ; 

Ind.  App.  342,  65  N.  E.  266  (1899) ;  Moulton  v.  Lewiston,  etc.  St.  Ry.  Co., 

Henderson  v.  Greenfield,  etc.  St.  Ry.  102  Me.  186,  66  Atl.  388,  10  L.  R.  A. 

Co.,   172  Mass.  642,  52  X.  E.   1080  (N.  S.)   845    (1907);   Columbus  St. 

(1899);    Davison    v.    Wilkes-Barre,  Ry.  Co.  v.  Reap,  40  Ind.  App.  689^ 

etc.  Tr.  C>>.,  10  Pa.  Super.  Ct  442  82  N.  E.  977   (1908). 
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the  car  may  be  the  best  way  of  relieving  the  situatioiL 
The  company  is  liable  for  injuries  caused  by  the  sportive 
or  maUcious  sounding  of  the  gong  by  the  motorman  with 
intent  to  frighten  the  animal. 


488 


§  485c.  Street  cars;   contributory  negligence.  —  The 

rules  as  to  what  will  constitute  contributory  negligence 
where  street  cars  are  concerned,  are,  in  some  respects, 
quite  different  from  those  which  are  applied  to  steam  rail- 
roads, running  on  their  own  land.  All  questions  as  to 
trespasses  are  eliminated.  No  actual  traveler,  even  on 
foot,  can  be  a  trespasser  on  a  highway,  however  negU- 
gent  he  may  be  in  its  use.*"  There  can  be  no  analogy 
between  the  case  of  a  trespasser  upon  the  private  prop- 
erty of  a  railroad  company  and  a  traveler  upon  a  street 
railroad,"*  except  where  the  track  is  not  on  the  public 

^Unnecessary  or  violent  sounding  486,  51  K.  E.  732,  69  Am.  St.  Bep. 

the    gong    after    horse    has    become  376    (1898).     Contra,   Citizens'   St. 

frightened  ( Denison,  etc.  St.  Ry.  Co.  v.  Ry.  Co.  v.  Lowe,  12  Ind.  App.  47,  39 

Powell,  35  Tex.  453,  80  S.  W.  1054  N.  E.  165  (1895).    Mere  appearance 

(1904);   Joliet  Ry.  Co.  v.  Eich,  96  of   fright   insufficient    unless   it  ap- 

III.    App.    240     (1901)  ;    Owensboro  pears  the  horse  will  probably  become 

City  Ry.  Co.  v.  Lyodone,  19  Ky.  L.  unmanageable  (Mehoning  Valley,  etc. 

Rep.    698,    41    8.    W.    578    (1897) ;  Ry.  Co.  v.  Houston,  29  Ohio  Cir.  Ci 

O'Brien  v.    Blue   Hill    St.    Ry.,    186  Rep.  358   (1907). 

Mass.   446,   71    N.   E.    951     (1904);  *•  In  sport  or  malice  (Pioneer,  etc 

Knoxville   Tr.    Co.   v.    Mullins,    111  Co,  v.  Sunderland,  87  Ind.  App.  211, 

Tenn.   329,   76   S.   W.   890    (1903);  aff'd,    188    111.    341,    68    N.    E.   928 

Danville,  etc.  Ry.  Co.  v.  Hodnett,  101  (1900)  ;   Georgia  Ry.  Co.  v.  Black- 

Va.  361,  43  S.  E.  606  (1903) ;  North  nail,  122  Ga.  310,  50  S.  E.  92  (1905). 

Alabama  Tr.  Co.  v.  Thomas,  51  So.  *"Tobin  v.  Missouri   Pac.  R.  Co., 

(Ala.)   418    (1909);   Dabbs  v.  Rome  18   S.    W.    (Mo.)    996;    Mitchell  v. 

Ry.,  etc.  Co.,  69  S.  E.  (Ga,  App.)  38  Tacoma  R.  Co.,  9  Wash.  St.  120,  37 

(1910).     Failure  to  discover    (Ellis  Pac.   341. 

V.   Boston,   etc.   Ry.   Co.,    160  Mass.  *"  There  is  no  analogy  between  the 

341,   35   N.   E.   1127    (1894);   Gates  duties   of  a  street  car    (no  matter 

V.  Metropolitan  St.  Ry.  Co.,  168  Mo.  what    power    used)     to    persons   on 

535,  68  S.  W.  906,  58  L.  R.  A.  447  highway  and  the  duties  of  a  steam 

(1902);  Molyneux  V.  Southwest  Elec.  locomotive  to  trespassers    (Cooke  v. 

Ry.  Co.,  81  Mo.  App.  25  (1890).    Not  Baltimore  Tr.   Co..   80  Md.  551,  31 

liable  for  failure  to  stop  car  though  Atl.    327).      Where    the    motorman 

horse  shies  or  scares    (Terre  Haute  would  have  seen  the  boy  in  time  to 

Elec.  Ry.  Co.  v.  Yant,  21  Ind.  App.  have  prevented  the  accident  had  he 
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street  but  on  the  private  property  or  right  of  way  of  the 
company .*••  As  already  stated,  travelers  may  walk,  ride 
or  drive  either  across  or  along  the  track,  just  as  freely 
as  upon  any  other  part  of  the  street,  so  long  as  they  do 
not  obstruct  the  cars  or  rashly  expose  themselves  to 
danger."'  Travelers  may  assume  that  street  cars  will 
give  proper  signals  and  not  run  at  excessive  speed;*®* 
and  that  they  may  properly  walk,  ride  or  drive  across  or 
even  along  the  track,  in  full  view  of  an  approaching 
street  car,  if,  under  all  the  circumstances,  it  is  consistent 
with  ordinary  prudence  to  do  so/®'  And  while,  generally 
speaking,  one  who  is  about  to  cross  a  street  railroad 

been  looking  ahead,  instead  of  stand-  (1909).  But  the  failure  of  the  com- 
ing half  turned,  talking  to  a  pas-  pany  to  give  signals  and  running  at 
senger,  it  was  proper  to  refuse  a  non-  excessive  speed  will  not  excuse  one 
suit  (Duncan  v.  Rome  R.  Co.,  99  Ga.  from  exercising  reasonable  care  for 
98,  24  S.  E.  953).  his  own  safety  (Rundgren  v.  Boston, 

••Where  the   right   of  way  of  a  etc.  St.  Ry.  Co.,  201  Mass.  156,  87 

street  railway  company  is  enclosed  N.    E.    89    (1909);    Elgin,   etc.   Tr. 

by  a  fence  the  motorman  is  under  no  Co.  v.  Brown,  129  111.  App.  62 ;  Mc- 

obligation    to    look    for    trespassers  Cabe  v.  Interurban  St.  Ry.  Co.,  49 

(Wade  V.  Detroit,  etc.  Ry.  Co.,  161  Misc.   (N.  Y.)   261,  97  N.  Y.  Supp. 

Mich.  684,   116  K.   W.   713    (1908).  353). 

Unless  a  place  where  there  is  rea-  •*  As  to  allowable  speed,  see  §  48i5a, 

sonable  ground,  as  to  its  known  gen-  ante.     As   to  signals,  see  Rooks  y. 

eral    use,   to   anticipate  their   pres-  Houston  St.  R.,  etc.  Co.,  10  N.  Y. 

ence    (Levelsmeier  v.  St.  Louis,  etc.  App.  Div.  98. 

Ry.  Co.,  114  Mo.  App.  412,  90  S.  W.  ••Brooks  v.  Lincoln  St.  R.  Co.,  22 
104  (1906).  On  the  effect  of  the  Neb.  816,  36  N.  W.  629;  Swain  v. 
track  not  being  embedded  in  the  Fourteenth  St.  R.  0>.,  93  Cal.  179, 
street,  but  laid  on,  and  railroad  above  28  Pac.  829 ;  Rascher  v.  East  Detroit, 
the  surface.  See  Birmingham,  etc  etc.  R.  O.,  90  Mich.  413,  61  N.  W. 
Ry.  Co.  V.  JiMies,  163  Ala.  167,  45  463  [electric  road].  It  is  not  con- 
So.  177  (1907).  tributory  negligence,  as  a  matter  of 

•'See    §   486a,  ante;   Deitring  ▼.  of  law,  for  a  person  to  drive  on  a 

St.  Louis  Tr.  Co.,  109  Mo.  App.  525,  street  occupied  by  an  electric  rail- 

86  S.  W.  140  ( 1901 )  ;  Kerr  v.  Bos-  way,    even    though    the    cars    cause 

ton   Elec.   Ry.   Co.,    188   Mass.   434,  noise  cahiulated  to  frighten  horses, 

74  X.  E.  669    ( 1905 )  ;   Dow  v.  Des  and  the  space  between  the  track  and 

Moines,    etc.    Ry.    Co.,    126    N.    W.  the  retaining  wall  is  narrow   (Gib- 

(lowa)  918  (1910)  ;  Palmer  V.  Port-  bons  v.   Wilkes-Barre,   etc.   R.    Co.,    • 

land  Ry.,  etc.  Co.,  108  Pac.    (Ore.)  165  Pa.  St.  279,  26  Atl.  417).    8.  P„ 

211    (1910);  Keefe  v.   Seattle  Elec.  Munice    St.    R.    Co.    v.    Maynard,    5 

Co.,    66   Wash.    448,    104    Pac.    774  Ind.  App.  372,  32  N.  E.  343.    It  is 

[Law  op  Nbo.    Vol.  I  —  81] 
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should  both  look  and  listen  for  cars,**'  this  is  not  an  in- 
flexible rule ;  nor  is  it  to  be  enforced  with  any  such  strict- 
ness as  in  the  case  of  an  ordinary  steam  railroad/'^   It 


not  negligence,  as  a  matter  of  law,  Mich.  107»  60  N.  W.  293;  Blakeslee 
to  cross  the  track  obliquely  (Lynch  y.  Consolidated  R.  Co.,  105  Mich.  462» 
V.   New  Rochelle,   78   Hun,   207,   28  63  N.  W.  401 ;  ffickey  v.  St  Paul  R. 
N.   Y.    Supp.   962) ;    or  to   drive  a  Co.,  60  Minn.   119,  61   N.  W.  893; 
heavily  loaded  wagon  on  a  street^car  Sonnenfeld   Co.   v.   People's   B.  Co., 
track,  though  a  car  is  approaching  59  Mo.  App.  668;  Denis  v.  Lewiston^ 
at  a  distance  of  100  feet   (Cross  v.  etc.  St.  Ry.  Co.,  104  Me.  39,  70  AU. 
California    St.    Cable    R.    Oo.,    102  1047   (1908);  Kansas  City,  etc  Rj. 
Cal.  313,   36  Pac.   673) ;   or  to  at^  Co.  v.  Gallagher,  68  Kans.  424,  75 
tempt  to  cross  the  tracks  when  the  Pac.  469,  64  L.  R.  A.  344   (1901); 
car  is  eighty  feet  distant  and  ap-  Hageman  v.   North   Jersey  St.  Ry. 
proaching  at  the  rate  of  seven  miles  Co.,  75  N.  J.  Law,  939,  70  Atl.  1101 
an  hour  (Reilly  v.  Third  Ave.  R.  Oo.,*  (1908) ;   8.  c,  74  N.  Y.  L,  J.  279, 
16  Misc.  (N.  Y.)   11,  37  N.  Y.  Supp.  66   AU.   834    (1909)  ;   Netterfield  v. 
693).    Drivers  of  teams  have  a  right  New  York  City  Ry.  Co.,  129  N.  Y. 
to  cross  the  tracks  of  street  railways,  App.  Div.  56,  113  N.  Y.  Supp.  434; 
although  they  know  that  a  car   is  Riedel  v.  Wheeling  Tr.  Co.,  63  W» 
approaching,  exercising  care  to  avoid  Va.  522,  61  S.  E.  821,  16  L.  R  A 
a  collision    (Smith  v.   Metropolitan  (N.  S.)  1123  (1908) ;  Grimm  v.  Mil- 
R.  Co.,  7  N.  Y.  App.  Div.  253,  40  waukee  El.   Ry.   Co.,    138   Wis.  44, 
N.  Y.  Supp.  148).     But  a  driver  is  119  N.  W.  833   (1909). 
not  at  liberty  to  make  close  calcula-        ^The  degree  of  cere  required  d 
tions  and  take  doubtful  chances  (Mc-  pedestrians  at  the  crossing  of  a  high- 
Clain  V.  Brooklyn  R.  Co.,  116  N.  Y.  way  and  a  steam  railway  in  look- 
459,  22  N.  E.  1062;  Clancy  v.  Troy,  ing  up  and  down  the  track  is  not 
etc.  R.  Co.,  88  Hun,  496,  34  N.  Y.  necessarily  the  test  of  care  required 
Supp.  877 ;  Graff  v.  Detroit  City  R.  in  crossing  the  track  of  a  street  rail- 
Co.,   109  Mich.  77,  67  N.  W.  815;  way  on  a  public  street  (Holmgren  v. 
Watson  V.  Mound  aty  R.  Co.,  133  Twin  City  R.  Co.,  61  Minn.  85,  63 
Mo.  246,  34  S.  W.  573 ;  CConnell  v.  N.  W.  270 ;  Shea  v.  St.  Paul  R.  06., 
St.  Paul  R.  Co.,  64  Minn.  466,  67  N.  60  Minn.  395,  52  N.  W.  902;  Ck«- 
W.  363  [reckoning  by  seconds].  solidated  Tr.  Co.  v.  Scott,  58  N.  J. 
••Thompson  v.  Buffalo  R.  Co.,  142  Law,  682,  33  Atl.  1904.    8.  p.,  Munde 
N.  Y.  196,  39  N.  E.  709 ;  Creamer  v.  R-  Co.  v.  Maynard,  5  Ind.  App.  372, 
West  End  R.  Co.,  156  Mass.  320,  31  32  N.  E.  343).    A  bicycle  rider  may 
N.  E.  301;  Carson  v.  Federal  St.  R.  use  the   slot   of  a  cable  road,  and 
Co.,   147   Pa.   St.   219,  23  Atl.   369;  need  not  look  behind  him  for  cars 
Everett  v.  Los  Angeles  R.  Co.,   115  which    give    no    signals    (Rooks   v. 
Cal.  105,  43  Pac.  207;  Metropolitan  Houston,  etc.  R.  Co.,  10  N.  Y.  App. 
R.  Co.  V.  Johnson,  90  Ga.  500,  16  S.  Div.   98).     But  he  must  listen  for 
E.  49;  Highland  Ave.,  etc.  R.  Co.  v.  signals  behind  him    (Everett  v.  Los 
Sampson.  112  Ala.  525,  20  So.  566;  Angeles  R.  Co.,  116  Cal.  105,  43  Pac 
McGee  v.   Consolidated  R.    Co.,   102  207). 
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is  not  negligence,  as  matter  of  law,  to  omit  so  to  do/'* 
The  question  is  whether  a  prudent  man,  acting  prudently, 
would  have  thought  it  unnecessary  to  do  so/"  And  it  is 
never,  even  in  Pennsylvania,  held  necessary  to  stop,  be- 
fore  crossing  a  street  railroad,*'*  unless,  perhaps,  where 

^  Failure  to  look  and  listen  before  v.  Pittsburgh,  etc  Traction  Co.,  lOS 
crossing  the  tracks  of  an  electric  Pa.  St.  519,  32  Atl.  50).  Not  so 
railway  in  a  public  street,  where  the  strictly  applied  in  case  of  street  rail- 
cars  have  not  an  exclusive  right  of  ways  as  in  case  of  steam  railroads 
way,  is  not  negligence,  as  a  matter  (Tacomo  Ry.,  etc  Co..  v.  Hays,  110 
of  law  (Robbins  v.  Springfield  R.  Fed.  496,  49  C.  C.  A.  115  (1901); 
Co.,  165  Mass.  30,  42  N.  E.  334;  Capital  Trac  Co.  v.Lusby,  12  N.  Y. 
Consolidated  Tr.  Co.  y.  Soott,  58  App.  Div.  295  (1898);  Warren  v. 
N.  J.  Law  (Ct.  Errors),  682,  34  Atl.  Bangor,  etc.  Ry.  Co.,  95  Me.  115,  49 
1094;  Shea  v.  St.  Paul  R.  Co.,  50  Atl.  609  (1901) ;  Finnick  v.  Boston, 
Minn.  395,  52  N.  W.  902;  Kelly  v.  etc  St.  Ry.  Co.,  190  Mass.  382,  77 
Brooklyn  Heights  R.  Co.,  33  N.  Y.  N.  E.  500  (1906);  Campbell  ▼.  St. 
Supp.  851,  12  N.  Y.  Misc  568;  Louis,  etc  Ry.  Co.,  75  S.  W.  (Mo.) 
Springfield  R.  Co.  v.  Clark,  51  UL  86  (1903);  Mitchell  v.  Third  Ave. 
App.  626;  Hall  v.  Ogden  R.  Co.,  13  Ry.  Co.,  63  N.  Y.  App.  Div.  371.  70 
Utah,  243,  44  Pac  1046).  So  held,  N.  Y.  Supp.  1118  (1901) ;  Trout  v. 
as  to  crossing  streets,  at  other  points  Altoona,  etc  Ry.  (I!6.,  13  Pa.  Super, 
than  regular  crossings,  with  refer-  Ct.  13  (1900);  McCauley  ▼.  Phil- 
enoe  to  ordinary  wagons  (Moebus  y.  adelphia  Tr.  Co.,  U).  354  (1900)  ; 
Herrmann,  108  N.  Y.  349,  15  N.  E.  Bass'  Admr.  v.  Norfolk,  etc  Ry.  Co., 
415;  followed,  with  reference  to  100  Va.  1,  40  S.  E.  100  (1901); 
street  railroads,  Pyne  ▼.  Broadway,  Spiking  v.  Consol.,  etc  Ry.  Co.,  93 
etc  R.  Co.,  19  N.  Y.  Supp.  217).  Pac  (Utah)  838  (1908);  Bremer 
See  DoUer  v.  Union  R.  Co.,  7  N.  Y.  v.  St.  Paul  City  Ry,  Co.,  107  Minn. 
App.  Div.  283.  In  Pennsylvania,  326,  120  N.  W.  382  (1908) ;  City  ft 
one  about  to  cross  a  street  railway  Suburban  Ry,  Co.  v.  Cooper,  32  N.  Y. 
track  is  bound,  on  reaching  the  track,  App.  Div.,  8.  c,  550  (1909) ;  Mo* 
to  look  in  both  directions  for  an  ap-  Cormick  v.  Ottumwa,  etc  Ry.  Co,, 
proaching  car,  and  failure  so  to  do  124  N.  W.  (Iowa)  889  (1910); 
is  n^ligenoe  per  ae  (Ehrisman  v.  Capital  Tr.  Co.  v.  Apple,  34  N.  Y. 
East  Harrisburg  R.  Co.,  150  Pa.  St.  App.  Div.  559  (1910) ).  Duty  string- 
180,  24  Atl.  596;  Omslaer  v.  Pitts-  ently  enforced  (Hooks  v.  Huntsville 
buig,  etc  Tr..  Co.,  168  Pa.  St  519,  Ry.,  etc  Co.,  147  Ala.  700,  41  So. 
32  Atl.  50).  273   (1906) ;  Adams  v.  Wilmington, 

••NewaricR.  Co.  V.  Block,  55  N.  J.  etc  Ry.  Co.,  3  Pennew.   (Del.)   512, 

Law  (Ct.  Errors),  605,  27  Atl.  1067.  52  Atl.  264  (1902)  ;  Citizens'  Ry.  Co. 

••  A  person  is  not  required  to  stop,  v.  Helvie,  22  Ind.  App.  515,  53  N.  E. 

as   well   as   look   and   listen,   before  191    (1899);    Kappus  v.  Metropoli- 

crossing  the  tracks  of  a  street  rail-  tan  St.  Ry.  Co.,  82  N.  Y.  App.  Div. 

way  (Cincinnati  R.  Co.  V.  Whitcomb,  113,   81    N.  Y.    Supp.   442    (1903); 

66  Fed.  915,  14  C.  C.  A.  183;  Omslaer  Watkins  v.  Union  Tr.  Co.,   194  Pa, 


§  485c]               BAILBOAD  INJUBIES  TO  PEBS0N8.  1284 

the  traveler  cannot  see,  without  stopping.  It  is  not  negli- 
gence, on  the  part  of  one  lawfully  working  upon  altera- 
tions in  a  street,  to  do  such  work  between  or  near  ear- 
tracks,  when  the  nature  of  the  work  requires  it.***  While 
a  vehicle  may  lawfully  stand  upon  a  street  railroad,  ob- 
structing cars,  for  a  necessary  purpose,  which  cannot  be 

St.  564,  45  AU.  321  (1900);  In-  Ry.  v.  Gentry,  147  Ind.  408,  44 
dianapoliB  St.  Ry.  Co.  v.  Zaring,  33  K.  E.  311,  37  L.  R.  A.  378,  62  Am. 
Ind.  App.  297,  71  N.  E.  270  (1904) ;  St.  Rep.  421  (1897) ;  those  cases  are 
Ries  v.  St.  Louis  Tr.  Ck>.,  179  Mo.  1,  in  direct  conflict  with  the  great  cor- 
77  S.  W.  734  (1903) ;  Wolf  v.  City,  rent  of  authority  as  well  as  with 
etc.  Ry.  Co.,  45  Ore.  446,  72  Pac  329  the  rule  of  reason  requiring  that  it  is 
(1903) ;  Stafford  v.  Chippewa  Val-  in  just  such  places  that  the  greatest 
ley,  etc.  R.  Co.,  110  Wis.  331,  85  vigilance  should  he  used  by  both  par- 
N.  W.  1036  (1901) ;  Birmingham  St.  ties.  Not  negligence  as  matter  of 
Ry.  Co.  y.  Oldham,  141  Ala.  195,  37  law,  but  to  be  determined  accord- 
So.  452  (1904) ;  Young  v.  Citizens'  ing  to  the  circumstances  (Los  An- 
St.  Ry.  Co.,  148  Ind.  54,  44  N.  E.  geles  Tr.  Co.  y.  Conneally,  136  Fed. 
927  (1896)  ;  Uni(m  Tr.  Co.  v.  Van-  104,  69  C.  C.  A.  92  (1905) ;  Marden 
deroook,  32  Ind.  App.  621,  69  N.  E.  v.  Portsmouth,  etc  Ry.  Co.,  100  Me. 
486  (1904);  Bums  v.  Metropolitan  41,  60  Atl.  530,  69  L.  R.  A.  300, 
St.  Ry.,  66  Kans.  188,  71  Pac.  244  109  Am.  St.  Rep.  476  (1905) ;  Dodo- 
(1903) ;  KcLnsas  City,  etc.  Ry.  Co.  v.  van  v.  Lynn,  etc.  Ry.  Co.,  185  Mass. 
Gallagher,  68  Kans.  424,  75  Pac.  533,  70  N.  £.  1029  (1904);  Finnick 
469,  64  L.  R.  A.  344  (1904)  ;  Hoel-  v.  Boston,  etc.  St.  Ry.  Co.,  190  Mass. 
zel  v.  Oescent  City  Ry.  Co.,  49  La.  382,  77  N.  E.  500  (1906) ;  Moore  v. 
Ann.  1302,  22  So.  330,  38  L.  R.  A.  St.  Louis  Tr.  Co.,  194  Mo.  1,  92 
708  (1897) ;  Bennett  v.  Detroit,  etc.  S.  W.  390  (1906) ;  Schansten  t.  To- 
Ry.  Co.,  123  Mich.  692,  82  N.  W.  ledo,  etc.  Ry.  Co.,  7  0.  C.  D.  389, 
518  (1900);  Frank  v.  St.  Louis  Tr.  18  Ohio  ar.  Ct.  Rep.  691  (1897); 
Co.,  99  Mo.  App.  323,  73  S.  W.  239  Richmond,  etc  Ck).  y.  (Gordon,  IQ& 
(1903)  ;  Daly  v.  New  York  City  Ry.  Va.  498,  46  S.  E.  772  (1904) ;  Ports- 
Co.,  132  N.  Y.  App.  Div.  359,  116  mouth,  etc  St.  Ry.  Co.  v,  Peed's 
N.  Y.  Supp.  698  (1909);  Dey  v.  Admr.,  102  Va.  662,  47  a  E.  850 
United  Rys.  of  St.  Louis,  120  S.  W.  (1904) ;  Grimm  v.  Milwaukee,  etc 
(Mo.  App.)  134  (1909);  Duetz  v.  Ry.  C!o.,  138  Wis.  44,  119  N.  W. 
Louisville,  etc  Tr.  Co.,  91  N.  E.  833  (1909);  Northern  Tr.  Co.  v. 
(Ind.  App.)  622  (1910);  Dow  v.  Hunt,  118  S.  W.  (Tex.  App.)  827 
Des   Moines   City   Ry.,    126    N.    W.  (1909). 

(Iowa)    (1910);  Horsman  v.  Brock-  *"So  held,  where  such  work  was 

ton,  etc.  Ry.  Co.,  205  Mass.  619,  91  done  for  the  city  (Owens  v.  Pe<^le*i 

N.    E.    897    (1910).      Not   required  R.  Co.,  155  Pa.  St.  334,  26  Atl.  748; 

in  populous  parts  of  cities   (Indian-  Lahey  v.   Central   Park  R.  Co.,  22 

apolis  St.  Ry.  Co.  v.  Schmidt,  35  Ind.  N.  Y.  Supp.  380^  2  N.  Y.  Misc.  537; 

App.  202,  71   N.  E.  663;   s.   c,   72  Houston  R.   Co.  v.  Woodlock  [Tex. 

N.   E.   478    (1904);    Evansville   St.  Civ.  App.],  29  S.  W.  817). 
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otherwise  attained,  it  can  only  do  so  for  a  reasonable 
time,  and  must  be  promptly  removed ;  *®*  and  it  is  con- 
tributory negligence  thus  to  obstruct  the  track  at  night, 
without  giving  warning  to  approaching  cars.*"  The 
operator  of  a  street  car,  especially  if  it  is  impelled  by 
cable  or  electric  power,  is  bound  to  keep  a  constant  watch 
for  persons  and  vehicles  on  the  street,***  and  although  he 
is  not  bound  to  anticipate  that  foot-passengers  will  at- 
tempt to  cross,  otherwise  than  at  regular  crossings,  and, 
therefore,  need  not  maintain  quite  the  same  degree  of 
vigilance  elsewhere,*®*  he  is  always  held  responsible  for 
failing  to  see  even  persons  crossing  at  other  places,  if  he 
would  have  seen  them,  had  he  been  in  the  exercise  of  ordi- 
nary care/*°  The  rule  exempting  railroads  from  re- 
sponsibihty  where  trainmen  do  not  in  fact  see  a  person 
on  the  track,  applies  only  against  trespassers,  and  there- 
fore does  not  apply  to  city  streets  or  street-cars.    The 

^Lahey  v.  Central  Park  R.  Co.,  2  tiff  was  wanting   in   ordinary   care 

N.  Y.  Misc.  537,  22  N.  Y.  Supp.  380;  in   attempting  to  cross   defendant's 

as  explained  by  O'Neill  v.  Third  Ave.  tracks,  he  may  recover  if  defendant's 

R.  Co.,  3  N.  Y.  Hisc  621,  23  N.  Y.  employee,    in   the   exercise   of   ordi- 

Supp.  20i  nary  care,  might  have  avoided  the 

^Winter  v.   Federal  St.,  etc  R.  accident  after  he   saw  plaintiff,   or 

Co.,  153  Pa.  St  26,  26  Atl.  1028.  by  the  use  of  ordinary  care  might 

^Baltimore  Traction  Co.  v.  Wal-  have  seen  that  plaintiff  was  in  dan- 

laoe,  77  Md.  435,  26  Atl.  618.    The  ger  of  being  struck   (Baltimore  Tr. 

driver  of  an  electric  car,  while  mak-  Co.  v.  Appel,  80  Md.  603,  31   Atl. 

ing  change  for  a  passenger,  failed  to  964).     s.  p.,   Baltimore   Tr.   Co.  v. 

notice  a  child  three  years  of  age,  Wallace,   77   Md.   435,   26   Atl.   618 

which  was  crossing  the  track,  and  [able  to  discover  peril] ;  North  Bal- 

the  car  ran  into  the  child.    Held,  the  timore  R.  Co.  v.  Amreich,  78  Md. 

company    was    liable.       (Barnes    v.  580,  28  Atl.  800>;  Citizens'  St.  R.  Co. 

Shreveport  R.  Co.,  47  La.  Ann.  1218,  v.  Steen,  42  Ark.  321    [could  have 

17  So.  782).  discovered] ;  West  Cliicago  R.  Co.  v. 

**  The  motorman  of  a  street  car  is  Camp,  46  111.  App.  603  [same] ;  Mc- 

not  expected  to  look  out  for  pedes-  Quade  v.  St.  Louis,  etc.  Ry.  Co.,  200 

trians  as  vigilantly  between  crossings  Mo.  150,  08  S.  W.  552   (190^7);  In- 

as  he  is  at  street  crossings  (Kuhnen  dianapolis  St.  Ry.  Co.  v.  Seerley,  35 

V.  Union  R.  Co.,  10  N.  Y.  App.  Div.  Ind.  App.  467,  72  N.  E.   160,   1034 

195).  (1904);    South   Covington,  etc.  Ry. 

"•Newark  R.  Co.  v.  Block,  supra;  Co.  v.  Eichler,  32  Ky.  L.  Rep.  1300, 

Johnson  v.  Reading  R.  Co.,  160  Pa.  108  S.  W.  320  (1908) ;  Paducah  City 
St  647,  28  Atl.  1001.    Though  plain- Ry.  Co.  v.  Alexander,  31  Ey.  L.  Rep. 
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operator  of  a  street-car  has  no  right  to  assume  that  no 
one  will  attempt  to  cross  in  view  of  a  car ;  *®*  but  must 
check  its  speed,  as  soon  as  he  sees  or  ought  to  see  that 
one  is  about  to  cross,*^®^  and  he  must  have  the  car  well 
under  control  at  street  crossings.'^*   No  matter  how  much 

1043,  104  S.  W.  376  (1907) ;  Riggs  lock  [Tex.  Civ.  App.],  29  S.  W.  817. 

V.  Metropolitan  St.  Ry.  Co.,  216  Mo.  But  he  is  not  bound  to  stop  on  ob- 

304,  115  S.  W.  969  (1900).  serving  a  wagc»i  on  the  track  ahead 

"^See  note  5,  supra.     Under  testi-  of    his    train,    unless    it    is    suffi- 

mony  that  when  a  child  started  from  ciently  near  to  he   reasonably  con- 

the  curb,  which  was  about  seven  feet  sidered  in  peril    (Sonnenfeld  Ca  t. 

from  the  rail,  to  cross  a  street  in  the  People's  R.  Co.,  59  Mo.  App.  668). 

middle    of   a    block,    the    motorman  He  is  not  required  to  check  the  car 

was  looking  to  the  side  of  the  street,  on  seeing  a  pedestrian  approaching 

and    that,    after   being   hallooed    to  the  track,  as  he  has  the  right  to  as- 

twice,  he  looked  in  front  of  him  just  sume  that  the   pedestrian  will  use 

as  the  child  was  struck,  the  question  reasonable  precautions  to  avoid  dan- 

of  negligence  is  for  the  jury  (Evers  ger  (Bunyan  v.  Citizens'  R.  Co.,  127 

V.  Philadelphia  Tr.  Co.,  176  Pa.  St.  Mo.    12,    29    S.    W.    842).      At  all 

376,  35  Atl.  140).    But  he  may  pre-  events,  a  jury  may  bo  find  (Savan- 

sume  that  a  person   (other  than  a  nah,  etc.  R.   Co.  v.   Bryan,  04  Gtu 

child)  approaching  the  track  will  not  632,  21  N.  E.  57;   see  Schneider  v. 

recklessly    cross     (Schulte    v.    New  Second  Ave.  R.  Cot^  133  ^.  T.  583, 

Orleans,  etc.  R.  Co.,  44  La.  Ann.  500,  30  N.  E.  752). 

10  So.  811).  ""Penny   v.   Rochester  R.   Ca,  7 

••  Smith  V.  Metropolitan  St.  R.  Co.,  N.  Y.  App.  Div.  696,  40  N.  Y.  Supp. 
7  N.  Y.  App.  Div.  253,  40  N.  Y.  Supp.  172;  Watson  v.  Minneapolis  R.  Co., 
148;  Wells  v.  Brooklyn  R.  (>).,  58  53  Minn.  551,  55  N.  W.  742.  Where 
Hun,  389,  12  N.  Y.  Supp.  67 ;  Tim-  a  child  is  discovered  on  the  track,  in 
ony  V.  Brooklyn,  etc.  R.  Co.,  30  front  of  a  moving  street  car,  by  the 
N.  Y.  Supp.  1071,  10  N.  Y.  Misc.  261 ;  servant  operating  it,  or  is  seen  ap- 
Winters  v.  Kansas  City  R.  Co.,  90  proaching  the  track,  with  the  ap- 
Mo.  500,  12  S.  W.  652  [little  child  parent  purpose  of  crossing,  the 
''toddled"  on  track].  It  is  a  ques-  highest  degree  of  care  must  be  exer- 
tion for  the  jury  (Thatcher  v.  Cen-  cised  to  prevent  injury  (San  Antonio 
tral  Tr.  Co.,  166  Pa.  St.  66,  30  Atl.  R.  Co.  v.  Mechler,  87  Tex.  628,  30 
1048;  Little  v.  Superior  R.  Co.,  88  S.  W.  890;  Wallace  v.  Suburban  R. 
Wis.  402,  60  N.  W.  706).  A  grip-  Co.,  26  Ore.  174,  37  Pac.  477  [car 
man  of  a  cable  street  railway  must,  run  over  crossing  at  ten  miles  an 
when  it  is  apparent  that  a  pedestrian  hour;  nonsuit  properly  refused]; 
is  about  to  place  himself  in  danger,  Heddn  v.  Suburban  R.  Co.,  26  Ore. 
use  every  possible  effort,  consistent  155,  37  Pac.  540).  But  one  in  charge 
with  the  safety  of  the  passengers,  to  of  an  electric  street  car  need  not 
avoid  injury  to  him  (Bunyan  v.  stop  before  reaching  a  crossing,  for 
Citizen's  R.  CJo.,  127  Mo.  12,  29  S.  W.  the  purpose  of  looking  and  listening, 
842).    s.  p.,  Houston  R.  Co.  v.  Wood-  when  no  danger  is  apparent  (Savas- 
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another  person  may  be  in  fault,  the  operator  of  a  car  is 
still  bound  to  use  care  to  avoid  injury  to  him.' 


fi04 


§  485(L  Persons  present  by  invitation  or  permission  on 
the  premises  or  vehicles  of  carriers  of  passengers.  —  The 
duties  of  passenger  carriers  to  those  on  their  premises 
who  are  neither  their  servants  nor  passengers  are  the  same 
as  obtain  generally  asto  those  present  on  the  premises  of 
another  by  invitation  or  permission,  due  regard  being 
had  in  application  of  the  rules  of  law  governing  such 
duties  to  the  place  and  the  surrounding  circumstances  and 
conditions,  especially  to  the  operation  of  trains  and  loco- 
motives at  places  that  by  custom  have  become  quasi 
public.  The  distinction  between  the  rules  of  law  govern- 
ing  the  relation  a  railway  company  bears  to  the  two 
classes  of  persons,  viz,  those  present  by  invitation  and 
those  by  permission,  or  as  licensees,  expressed  or  impUed, 
has  not  always  been  clearly  stated,  but  it  has  been  quite 
generally  observed  in  actual  application.  To  the  former 
the  company  owes  the  duty  of  exercising  ordinary  care 
to  keep  its  stations,  waiting  rooms,  platforms,  ap- 
proaches, etc.,  in  suitable  condition  for  their  safe  ac- 
commodation, and  are  liable  for  injuries  caused  by  their 
failure  to  do  so.  To  this  class  belong  those  who  go  upon 
the  premises  on  business  with  the  carrier,  as  to  make 
inquiries  as  to  time  of  arrival  or  departure  of  trains,*^^* 
or  about  the  baggage  of  themselves  *®'  or  others,  and  those 

nah,  etc.  R.  Co.  v.  BeaBle7,  94  Ga,  278,  25  C.  C.  A.  413  (1898) ;  Georgia 

142,  21  8.  E.  286).  Ry.  Co.  v.  Richmond,  48  Ga.  495,  25 

"''Even  though  another  vehicle  im-  8.  E.  265  (1896),  the  plaintifT,  who 

properly  refuses  to  get  out  of  the  had  purchased  a  ticket,  but,  bein^ 

way,  the  car  driver  must  use  care  unable  to  check  his  baggage  in  time 

to  avoid  collision  (Chicago  R.  Co.  v.  for  the  train,  had  gone  to  a  hotel 

Ingraham,    131    111.    659,   23    N.    E.  and  then  returned,  not  to  take  the 

^50).  train  but  to  complain,  was  not  en- 

""  Going  to  depot  for  time  table  titled  to  protection  by  the  company 

(Bradford  ▼.  Boston,  etc.  Ry.  Go.,  against  assaults  by  its  servants  as  a 

160  Mass.  392,  35  N.  E.  1131  (1894).  passenger;    distinguished  from  East 

••To  see  about  baggage    (Illinois  Tennessee,  etc.  Ry.  (To.  v.  Fleetwood, 

Central  Ry.  Co.  v.  Griffin,  80  Fed.  90   Ga.    23,    15    8.    E.    778;    Union 
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incidentally  there  to  aid  passengers,  as  hackman  or 
porter/**^  and  friends  of  passengers  present  to  welcome 
or  speed  them,*^^*  and  those  present  to  assist  female,  in- 

Padfic  Ry.  Co.  v.  Evans^  62  Neb.  60^  etc.  R.  Co.,  64  Tex.  251 ;  Texaa,  etc. 
71  N.  W.  1062  (ISW) ;  duty  of  the  R,  Co.  v.  Best,  66  Id.  116,  18  S.  W. 
company  to  keep  approaches  to  its  224  (plaintiff  entered  premises  on  an 
platforms  in  reasonably  safe  condi-  appointment  with  one  supposed  to 
tion  for  the  use  of  thoae  having  busi-  be  a  passenger  cm  incoming  train 
ness  with  the  company  (Chicago,  etc  with  a  view  of  becoming  a  passenger 
Ry.  Co.  y.  Stepp,  164  Fed.  785,  90  himself  if  the  appointment  was  met; 
C.  C.  A.  431,  22  L.  R.  A.  350  (1908);  defective  platform;  defendant  lia- 
a  company  using  a  station  jointly  ble) ;  Denver,  etc.  Ry.  Oo.  v.  Spencer, 
with  another  is  under  the  same  duty  27  Colo.  313,  61  Pac.  606,  51  L.  R.  A 
to  passengers  of  such  other  as  to  its  121  (1898),  death  of  one  waiting 
own,  and  liable  for  death  or  injury  for  a  friend  caused  by  injury  from  a 
to  one  who  being  unable  to  board  his  truck  negligently  placed  so  near  the 
train  in  the  customary  manner  is  track  as  to  be  struck  by  a  passing 
struck  by  a  train  running  forty  or  train;  McKone  v.  Michigan,  etc.  Ry. 
fifty  miles  an  hour  beside  another  Co.,  51  Mich.  601,  17  N.  W.  74,  47 
discharging  and  receiving  passengers.   Am.    Rep.    596,    one    injured   while 

■"  Tobin  V.  Portland,  etc.  R.  Co.,  59  waiting  for  his  wife  ( Izlar  v. 
Me.  183  (hack  driver  carrying  pas-  Manchester,  etc.  Ry.  Co.,  57  S.  C. 
senger  to  station  injured  by  defect  in  332,  35  S.  E.  583  ( 1900) ;  Dunne  v. 
platform),  s.  p.,  Campbell  v.  Port-  Railway  Co.,  99  App.  Div.  571,  91  N. 
land  Sugar  Co.,  62  Me.  552  (defect  Y.  Supp.  145,  the  obligation  to  one 
in  private  pier;  truckman  injured) ;  accompanying  a  pessenger  is  ordinary 
Toledo,  etc  R.  Co.  v.  Grush,  67  111.  care.  To  the  same  effect,  Houston,  etc 
262  (servant  of  consignee  of  freight  Ry.  Co.  v.  Phillio,  96  Tex.  18,  69  S.  W. 
waiting  its  arrival;  defect  in  station  994,  97  Am.  St.  Rep.  868,  59  L.  R.  A 
platform).  392     (1902);     Cooper    v.    Atlantic 

■"Lucas  V.  New  Bedford  R.  Co.,  6  Coast  L.  Ry.  Co.,  78  S.  C.  562,  59 
Gray,  64;  Keokuk  Packet  Ca  v.  S.  E.  704  (1907);  St.  Louis,  etc. 
Henry,  50  111.  264;  Langaji  v.  Iron,  Ry.  Co.  v.  Cunningham,  106  S.  W. 
etc.  R.  Co.,  72  Mo.  392  (friend  going  (Tex.  App.)  407  (1907);  Chesa- 
with  passenger  and  carrying  his  peake,  etc.  Ry.  Co.  v.  Paris,  59  S.  E. 
trunk,  struck  by  projecting  bumper  (Va.)  398  (1907) ;  Same  v.  Fortune, 
of  a  train  from  behind;  question  of  107  Va.  412,  59  S.  E.  1096  (1907); 
negligence  for  jury).  A  railroad  Dowd  v.  Chicago,  etc.  Ry.  Co.,  84 
company  is  liable  to  one  who  comes  Wis.  105,  54  N.  W.  24,  36  Am.  St. 
to  the  depot  to  meet  friends,  for  fail-  Rep.  917,  20  L.  R.  A.  527;  St.  Loiiis» 
ure  to  keep  the  station  platform  in  etc  Ry.  Co.  v.  Grim  sly,  90  Ark.  64, 
a  reasonably  safe  condition  and  rear  117  S.  W.  1064  (1909);  Louisville, 
sonably  well  lighted  (New  York,  etc  etc.  Ry.  Oo.  ▼.  Smith,  135  Ky.  462, 
Ry.  Co.  V.  Mushrush,  11  Ind.  App.  122  a  W.  806  (1910) ;  Atchism,  etc 
192,  37  N.  E.  954,  38  Id.  871;  Chero-  Ry,  Co.  v.  Cogswell,  23  Okla.  181» 
kee  Packet  Co.  v.  Hilson,  95  Tenn.  99  Pac.  923,  20  L.  R.  A.  (N.  S.)  837 
1,  31  S.  W.  737;  Hamilton  v.  Texas,    (1900) ;  Gulf,  etc.  Ry.  Co.  v.  Mati- 
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firm  or  aged  passengers  on  or  off  the  train.  The  company- 
owes  them  the  duty  of  exercising  ordinary  care  for  their 
safety;  and  this  care  extends  to  the  condition  of  plat- 
forms and  stations  as  well  as  to  the  movement  of  trains/** 
In  the  absence,  however,  of  any  knowledge  on  the  part 
of  the  carrier  *s  servants  of  the  presence  on  the  train  of 
one  accompaning  the  passenger,  or  any  custom  of  giving 
notice  or  signaling  the  departure  of  trains  for  the  benefit 
of  those  desiring  to  get  off  before  a  train  starts,  he  can- 
not complain  if  it  starts  before  he  can  make  known  his 
wish  to  get  off,  but  must  remain  or  take  the  risk  of  alight- 
ing while  the  train  is  in  motion.*^^    Otherwise,  if  a  notice 

dorf,  102  Tex.  42,  128  S.  W.  1026,  Doss  v.  Missouri,  etc.  Ry.  Ck).,  59 
132  Am.  St.  Rep.  849  (1908);  Louis-  Mo.  27,  21  Am.  Rep.  371;  Bishop 
ville,  etc.  Ry.  Co.  v.  Crunk,  119  Ind.  v.  111.  Cent.,  25  Ky.  L.  Rep.  1363, 
542,  21  N.  E.  31,  22  Am.  St.  Rep.  77  S.  W.  1009  (1904);  Morrow  v. 
443;  Rott  v.  Forty-second  St.,  etc  Atlanta,  etc.  Ry.  Co.,  134  N.  C. 
Ry.  Co.,  56  N.  Y.  Super.  Ct.  151,  1  92,  46  S.  E.  12  (1904);  St.  Louis, 
N.  Y.  Supp.  518;  Johnson  v.  South-  etc  Ry.  Co.  v.  Cunningham,  48  Tex. 
em  Ry.  Co.,  53  S.  C.  203,  31  S.  E.  App.  1,  106  S.  W.  407  (1908); 
212,  69  Am.  St.  Rep.  849  ( 1899) ;  Hutchingson  v.  Texas,  etc  Ry.  Co., 
Gulf,  etc.  Ry.  Co.  v.  Williams,  21  supra.  Ante,  note  509. 
Tex.  App.  469,  51  S.  W.  653  (1890) ;  ""Coloman  v.  Georgia  R.  Co.,  84 
Southern  Ry.  Co.  ▼.  Patterson,  148  Ga.  1,  10  S.  E.  498  [limiting  Stiles  v. 
Ala.  77,  41  So.  964,  121  Am.  St.  Rep.  West  Point,  etc  R.  Co.,  65  Ga.  375] ; 
30  (1906);  Arkansas,  etc  Ry.  Co.  McLaren  v.  Atlantic,  etc  R.  Co.,  85 
V.  Sain,  90  Ark.  278,  119  S.  W.  659,  Ga.  504,  11  S.  E.  840;  Central  R.  Co. 
22  L.  R.  A.  (N.  S)  910  (1908) ;  Mie-  v.  Letcher,  69  Ala.  106;  Griswold'v. 
souri,  etc.  Ry.  Co.  v.  Hibhitts,  40  Chicago,  etc  R.  Co.,  64  Wis.  652, 
Tex.  App.  419,  109  S.  W.  228  (1908) ;  26  N.  W.  101;  Dillingham  v.  Pierce 
Hutchingson  v.  Texas,  etc  Ry.  Co.,  [Tex.  Civ.  App.],  31  S.  W.  203.  It 
118  S.  W.  (Tex.  App.)  1123  is  not  negligence  for  a  carrier  to 
( 1909 ) ;  Chesapeake,  etc.  Ry.  Co.  start  its  train  at  a  station  before  a 
v.  Paris,  68  S.  E.  (Va.)  398  (1910);  person  who  has  assisted  a  passenger 
Purvis  V.  Buffalo  Ry.  Co.,  219  Pa.  on  board  has  had  time  to  get  off,  un- 
195,  68  Atl.  189  (1907);  Fortune  less  it  has  notice  of  his  intention  to 
V.  Southern  Ry.  Co.,  150  N.  C.  695,  get  off  (Yarnell  v.  Kansas  City  R. 
64  S.  E.  759  (1909) ;  Gulf,  etc.  Ry.  Co.,  113  Mo.  5701,  21  S.  W.  1;  Mis- 
Co.  v.  Matzdorf,  supra.  See  also  souri,  etc.  R.  Co.  v.  Miller,  8  Tex. 
Pacific  Coast  Co.  v.  Jenkins,  150  Fed.  Civ.  App.  241,  27  S.  W.  905;  Texas, 
537,  80  C.  C.  A.  279  (1907).  etc.  R.  Co.  v.  McGilvary  [Tex.  Civ. 
*•  Little  Rock,  etc.  Ry.  Co.  v.  App.],  29  S.  W.  67).  He  cannot  de- 
Lawton,  53  Ark.  428,  18  S.  W.  543,  mand  that  the  train  be  held  for  the 
29  Am.  St.  Rep.  48,  15  L.  R.  A.  434;  full  length  of  time  usually  required 
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of  a  train 's  starting  was  customary  and  the  visitor  relied 
upon  its  being  given,*^*^  or  the  conductor  either  knew  or 
should  have  known  of  his  presence,"*  or  his  failure  to 
alight  in  time  was  due  to  a  locked  door/"  A  railroad 
company  owes  no  duty  with  respect  to  the  safety  of  its 
depot  platforms  and  waiting-rooms  to  others  than  those 
who  enter  them  intending  to  become  passengers,  or  to 
seek  information  as  to  train-time,  etc.,  or  to  meet  or  assist 
departing  or  arriving  friends,  and,  therefore,  is  not  liable 
to  one  who  visits  its  premises  out  of  idle  curiosity."* 
Even  an  intending  passenger  is  entitled  to  protection  for 
a  reasonable  time   only  before  the   departure  of  Ms 

for  paseengers  to  get  on  or  off  at  had  been  taken  up  for  repairs  and 

that  place,  but  only  that  it  be  held  was  not  lighted]).    In  Gulf,  etc.  Ry. 

long  enough  for  him  to  get  off,  upon  Co.   v.   Matzdorf,    102   Tex.  42,   128 

notice  to  the  trainmen  that  he  de-  S.  W.   1026,   132  Am.  St.   Rep.  849 

sires  to  do  so   (Little  Rock,  etc.  R.  (1908),  where  the  plaintiff  had  tijc- 

Co.  ▼.  Lawton,  55  Ark.  428,  18  S.  W.  companied  a  friend  to  the  train  who 

£43).  herself  went  as  the  friend  of  a  pro- 

""Doss   ▼.   Missouri,   etc.   R.   Co.,  posed  passenger,  and  was  injured  by 

4inpra;  Suber  v.  Georgia,  etc.  R.  Co.,  a  fall  received  on  entering  the  wait' 

06  Ga.  42,  23  S.  E.  387  [train  started  ing  room,  caused  by  a  piece  of  wire 

without  customary  signal  or  warn-  in  the  floor  mat  piercing  her  shoe; 

ing].  held,  that  there  was  an  obligation  to 

*"  Louisville,  etc.  R.  Co.  v.  Crunk,  passengers  to  keep  the  waiting  room 
119  Ind.  542,  21  N.  E.  31  [invalid  and  its  approaches  in  a  safe  condi- 
passenger  went  on  car  by  aid  of  at-  tion,  and  that  such  obligatim  ex- 
tendants] ;  Rott  v.  Forty-second  St.  tends  towards  those  whose  attendance 
Ferry  Co.,  56  N.  Y.  Super.  151;  and  assistance  is  necessary  or  con- 
Houston  V.  Gate  City  R.  Co.,  89  Ga.  venient  to  them;  and  that  the  do- 
272,  15  S.  E.  323  [evidence  that  cus-  mestic  relations  and  ties  of  kinship 
todian  of  child  put  on  street  car  was  and  usages  incident  thereto  may 
known  by  driver  not  to  intend  to  often  properly  be  regarded  as  suf- 
remain,  admissible].  ficient  to  include  within  the  invita- 

"•  Galloway  v.  Chicago,  etc.  R.  Co.,  tion    to    the    trader    those   who   so 

S7  Iowa,  458,  54  N.  W.  447.  naturally  are  to  be  expected  to  at- 

"*Gillis   V.    Pennsylvania   Co.,   69  tend  his  going  or  await  his  coming: 

Pa.  St.  129.     A  mere  spectator  on  a  as  in  the  relation  of  host  and  guest 

platform  can  only  recover  for  an  in-  and  in  business  relations.    And  the 

jury  from  a  defect  therein  in  case  of  court,    remarking    that    "the    Iwie 

gross  and  wanton  negligence  equiva-  must  be  drawn  somewhere,"  proceeds 

lent   to   intentional    mischief    (Bur-  to  draw  it  at  a  friend  of  a  friend  of 

bank  v.  Illinois  Cent.,  42  La.  Ann.  a  passenger. 
1156,  8  So.  580  [flooring  of  platform 
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train."*  H  he  remains  on  the  premises  after  the  depart- 
ure of  the  last  train  for  the  day,  he  is  at  most  a  licensee 
only.' 


Bie 


""An  intending  passenger's  right  hour,  and  the  lights  put  out.    Held, 

of  entry  is  to  be  exercised  in  a  rea-  that  after  being  informed  of  the  de- 

sonable  manner,  within  a  reasonable  parture  of  the  last  train,  and  after 

time  of  the  arrival  or  departure  of  having  had  ample  time  to  leave  the 

trains.     A    complaint    for    ejection  station,  he  was  a  mere  licensee  with 

from  depot  held  bad,  on  demurrer,  none  of  the  rights  of  an  intending 

for  not  alleging  plaintiflTs  intention  passenger,   and  could  not  ccMnplain 

to  take  the  next  train  after  entering  of  the  absence  of  lights  in  his  efforts 

depot  (Harris  v.  Stevens,  31  Vt.  79).  to  get  out.     But  in  N.  Y.,  Chicago, 

*^In  Heinlein  v.  Boston  &  Provid.  etc.  R.  Ob.  v.  Musbrush,  11  Ind.  App. 

R.  Co.,  147  Mass.  136,  an  intending  102,  37  N.  E.  0^,  38  Id.  871,  held 

passenger  learning,  on  entering  the  that  a  boy  sent  to  a  station  to  meet 

station,  that  the  last  train  for  the  a  relative  is  not  necessarily  a  tres- 

day  had  gone,  remained  in  the  wait-  passer  because  he  fails  to  immedi- 

ing  room  for  "three  or  four  minutes  ately  leave   the   platform  after  the 

or  something  like  that "  for  a  horse-  arrival  of  the   train,  and  take  the 

car  to  come  along,  during  which  time  shortest  route  home.    See  cases  cited 

the  station  was  closed,  at  the  usual  in  note  1,  §  490^  ante. 


PART  V. 


CABRIERS. 


Ohapteb    XXn.  Cabbiebs  of  Passengebs. 

XXm.  Teleobaphs  and  Telephoiteb. 


CHAPTER  XXII. 
CABEIEES  OF  PASSENGERS.* 


§  486.     Obligation    of    carrier    not 
merely  in  contract. 

487.  Who  are  common  carriers  of 

passengers. 

488.  Who  deemed  passengers. 

489.  Who  are  not  passengers. 
40<X    When    relation    begins    and 

ends. 
4&1.    Liability  to  free  passengers. 

492.  Who  are  not  free  passengers. 

493.  Ejection  of  passengers. 

494.  Carrier  not  insurer. 

495.  Degree  of  care  required. 


496.  Application  of  rule  requiring 

great  care. 

497.  Obligation    ae    to    vehicles, 

locomotives,  etc. 

496.     GcMisolidated  with  §  497. 

499.     Consolidated  with  §  497. 

60O.  Liability  for  acts  of 
strangers. 

60il.  Stational  facilities,  ap- 
proaches, etc. 

602.  Liability,  in  cases  of  divided 

ownership. 

603.  Accidents    beyond    carrier's 

line. 


•  The    obligations    of    carriers    of  gers.    On  the  contrary,  we  purposely 

goods  are   absolute;    and  their  lia-  aim  to  omit  everything  which  does 

bility   does   not   depend  upon   their  not  bear  up<Mi  questions  of  negligeneef 

being  negligent.    For  this  reason  we  although  referring  to  many  cases  in 

have  not  considered  that  subject  as  which  negligence  was  not  in  issue, 

falling    within    the    scope    of    this  but  which  afford  useful  if  not  indis- 

treatise.    Kor   do  we  undertake   to  pensable  aid  to  a  comprehension  of 

give  here  a  statement  of  all  the  law  decisions  upon  that  issue, 
concerning  even  carriers  of  passen- 
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504.  Limitation  of  liability  by 
notice  or  contracts 

606.  Validity  of  restriction  on 
liability. 

606.     [Consolidated  with  §  501.] 

507.  [Consolidated  with  §  49a] 

508.  Negligence   in  starting  and 

stopping. 
600.     Duty   to   passengers   alight- 
ing. 

610.  Duty  to  assist  passengers  in 

getting  on  and  off. 

611.  Duty     to     maintain    guard 

against  egress. 

512.  Duty  to  preserve  order. 

513.  Liability   for   servant's  ma- 

licious acts. 

613a.  Passengers  on  freight  trains. 

614.  Obligations  of  coach  proprie- 
tors. 

616.     Carriers  by  steam  vessels. 

616.  Res  ipsa,  or  presumption  of 
negligence. 


§517.    Presumption    of    negligence, 

how  rebutted. 
518.    Evidence. 
510.    Contributory    negligence    of 

passenger. 
520.    Getting    on    or   off    moving 

vehicle. 
621.    Getting  on  or  off  in  other 

cases. 
522.     Statutes  as  to  platforms,  etc. 

623.  Pa&sengers       in       improper 

place. 

624.  Changing  places  on  train. 
525w     Crossing  tracks. 

626.    Care  of  passengers'  personal 

effects. 
526a.  Sleeping  cars,  etc. 
526b.  Liability     of     sleeping     car 

companies  for  baggage  or 

money  stolen. 
527.     [Omitted.] 


§  486.  Obligation  of  carrier  not  merely  in  contract.  — 

The  obligations  of  a  common  carrier  of  persons,  though 
usually  sanctioned  by  express  or  implied  contract,  are  by 
no  means  dependent  upon  contract  exclusively,  or  even 
mainly,  for  their  existence.  They  owe  their  origin  chiefly 
to  the  policy  of  the  common  law,  adopted  for  the  protec- 
tion of  human  life,  and  to  various  statutory  enactments 
in  furtherance  of  that  policy.^    This  will  plainly  appear 


» Nolton  V.  Western  R.  Co.,  16  N.  Y. 
444;  Carroll  v.  Staten  Isl.  R.  Co., 
68  Id.  126;  Phila.,  etc.  R.  Co.  v. 
Derby,  14  How.  U.  S.  468;  Hannibal, 
etc.  R.  Co.  V.  Swift,  12  Wall.  262; 
Great  Northern  R.  Co.  v.  Harrison, 
10  Exch.  376;  Gillenwater  v.  Madi- 
son, etc.  R.  Co.,  5  Ind.  330;  Ohio, 
etc.  R.  Co.  V.  Muhling,  30  111.  0.  The 
carrier  of  passengers  owes  a  duty  to 
them  as  carrier,  though  there  may 
be  no  privity  of  contract  between 
him  and  them.    Thus,  the  owners  of 


a  line  of  canal  boats,  engaged  in  the 
business  of  common  carriers  of  pas- 
sengers and  goods,  who  charter  a 
boat  to  another  transportation  com- 
pany for  a  single  trip,  retaining  the 
charge  of  it  and  navigating  it 
with  their  own  master  and  crew,  are 
liable  to  a  passenger  for  the  loss  of 
his  goods  upon  the  passage  (Camp- 
bell V.  Perkins,  8  N.  Y.  430). 
s.  p.,  Delaware,  etc.  R.  Co.  v. 
Trautwein,  52  N.  J.  Law,  169,  19 
Atl.  178;  Eaton  v.  Boston  &  Lowell 
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from  the  rules  which  govern  the  obhgations  of  carriers 
to  gratuitous  passengers,  and  from  the  limitations  which 
are  affixed  to  their  power  to  make  contracts  exempting 
themselves  from  liability.  Therefore  the  refusal  of  a 
conunon  carrier  to  accept  a  passenger  must  be,^  and  his 
wrongful  ejection  of  a  passenger,  with  or  without  un- 
necessary force,  may  be  *  the  subject  of  an  action  in  tort, 

R.  Co.,  11  Allen,  500;  McElroy  v.  znent  for  the  plaintiff,  challenges  the 
Nashua,  etc.  R.  Co.,  4  Cush.  40O;  well-settled  doctrine. 
Union  Pac.  R.  Co.  v.  Nichols,  8  Kans.  ■  The  wrongful  refusal  of  a  rail- 
SOS;  New  Orleans,  etc  R.  Co.  v.  way  company  to  carry  a  passenger, 
Hurst,  36  Miss.  660.  In  Marshall  v.  who  has  entered  its  trains,  to  his 
York,  etc.  R.  Co.,  11  C.  B.  655,  a  mas-  destination,  is  ordinarily  a  tort,  and 
ter  took  a  ticket  for  his  servant,  not  a  breach  of  contract  (Lake  Erie, 
Held,  that  the  servant's  action  for  etc.  R.  Co.  v.  Acres,  lOfi  Ind.  548, 
injuries  would  lie,  "not  by  reason  of  9  N.  E.  453). 

any  contract  between  him  and  the       ■  Central  R.,  etc  Co.  v.  Roberts,  91 

company,  but  by  reason  of  the  duty  Ga.  513,   18  S.  £.  315;   Pittsburgh, 

implied  by  law  to  carry  him  safely."  etc  R.  Co.  v.  Russ,  6  C.  C.  A-  597, 

The  obligations  of  the  carrier  of  pas-  57  Fed.  822;   Denver  Tramway  Co. 

sengers  rest  upon  considerations  of  v.  Cloud,  16  Colo.  App.  445,  40  Pac 

public    policy,    independent    of    con-  779 ;  Pouilin  v.  Canadian  Pac.  R.  Co., 

tract,  and  arise  from  the  nature  of  47  Fed.  858.    An  action  on  the  case 

their  employment    (McNeil  v.  Dur-  in  tort  is  proper  against  a  carrier  for 

ham,  etc  Ry.  Co.,  135  N.  C.  682,  47  wrongfully  ejecting  from  its  train  a- 

S.  E.  765,  67  L.  R.  A.  227    (1904).  passenger    who   has   paid   his   fare, 

The  relation  is  contractual,  arising  though  no  force  was  used  in  eject- 

from  express  or  implied   agreement  ing  him   (Boster  v.  Chesapeake,  etc. 

(Farley  v.  Cincinnati,  etc  Ry.  Co.,  R.  Co.,  36  W.  Va.  318,  15  S.  E.  158). 

108  Fed.  14,  47  C.  C.  A.  156  (1901) ;  Or  the  action  may  be  brought  on  the 

G'Donnell  v.   Chicago,  etc.  Ry.   Co.,  contract   (Johnson  v.  Northern  Pac 

106  111.  App.  287    (190Q);   Schaefer  R.  Co.,  46  Fed.  347).     May  be  the 

V.  St.  Louis,  etc.  Ry.  Co.,  128  Mo.  64,  subject  of  an  action  on  contract  or 

30  S.  W.  331   (1895) ;  O'Mara  v.  St.  in  tort;  preferably  the  latter  on  ac- 

Louis  Tr.  Co.,  102  Mo.  App.  202,  76  count  of  wider  scope  for  recovery  of 

S.  W.  680  (1909).    Contra:  Schuyler  damages   (Louisville,  etc  Ry.  Co.  v. 

V.    Southern    Pacific    Co.,    109    Pac.  Hine,    121    Ala.    324,    25    So.    867 

(Utah),  458,   1025    (1910);    the  de-  (1899);    Chicago,    etc.    Ry.    Co.   v. 

ceased  was  a  mail  clerk,  traveling  on  Spirk,   51   Neb.   167,   70  N.   W.  926 

a  pass,  issued  to  him  on  his  commis-  (1897) ;   Delmonte  v.  Southern  Pac. 

sion,  in  the  mail  car,  riot  in  discharge  Co.,  2   Cal.   App.  211,   83   Pac  269 

of  his  duties  at  the  time.    The  pass  (1906) ;  Morrill  v.  Minneapolis,  etc. 

being  illegal  under  the  Hepburn  Act,  Ry.  Ca,  103  Minn.  362,  115  N.  W. 

the  ease  was  considerec!  as  in  tort,  395    (1908).     With  or  without  un- 

and  the  court,  apparently  seeing  no  necessary  force  (Gorman  v.  Southern 

other  way  to  an  affirmance  of  a  judg-  Pac.  Co.,  97  Cal.  1,  31  Pac.  1112,  33 
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rather  than  in  contract.  And  the  right  of  election  exists 
in  any  case  of  positive  misfeasance  to  a  passenger.* 
Nevertheless,  the  legal  obligations  of  a  carrier,  beings 
called  into  activity  by  the  action  of  each  person  separately^ 
who  offers  himself  as  a  passenger,  are  in  the  nature  of  a 
contract ;  and  no  one  can  complain  of  their  breach  except 
the  person  with  whom  or  for  whose  benefit  the  contract 
was  made,  or  some  one  representing  his  rights.** 

§  487.  Who  are  common  carriers  of  passengers.  —  Any 

one  making  it  a  regular  business  to  carry  persons 
for  hire  or  advantage  of  any  kind,  is  a  common  car- 
rier between  the  places  to  and  from  which  he  is  ac- 
customed   to    transport    persons.®      The    owner    of    a 

Am.  St.  Rep.  157   (1802);  Eddy  v.  *  Taylor    v.    Manchester,    etc.    R* 

Syracuse  Rapid  Tr.  Ry.  Co.,  60  N.  Y.  [18&5],  1  Q.  B.  134;  Mace  v.  Reed,  80 

App.  Div.  100,  63  N.  Y.  Supp.  W5;  Wis.  440,  32  N.  W.  186  [assault  on 

Moimier  v.  New  York,  etc,  Ry.  Co.,  passenger]. 

175  N.  Y.  281,  67  N.  E.  560,  06  Am.  ■  Bricker  v.  Phila.,  etc.  R.  Co.,  132 
St.  Rep.  610,  62  L.  R.  A.  357,  70  Pa.  St.  1,  18  Atl.  083;  Penn.  R. 
App.  Div.  406,  75  N.  Y.  Supp.  521  Co.  v.  Price,  06  Pa.  St.  256;  Fair-^ 
(1003),  holding,  by  a  divided  court  mount,  etc.  R.  Co.  v.  Stutler,  54  Id. 
of  four  to  three,  that  a  passenger  375;  Alton  v.  Midland  R.  Co.,  10  C. 
who  has  been  prevented  from  secur-  B.  N.  S.  213.  But  this  rule  does  not 
ing  a  ticket;  by  the  negligence  of  the  prevent  a  recovery,  under  a  statute 
company  in  failing  to  keep  ticket  authorizing  a  parent,  etc.,  to  sue  in 
office  open  as  required  by  statute,  case  of  death  caused  by  negligence 
may  be  lawfully  ejected  under  a  rule  ( Pennsylvania  R.  Co.  v.  Bantom,  54 
of  the  company.  Contrax:  Coffee  v.  Pa.  St.  406 ) .  Where  the  mother  con- 
Louisville,  etc.  Ry.  Co.,  45  L.  R.  A.  tracted  for  the  passage  of  her  adult 
112;  Perrine  v.  North,  etc.  Ry.  Co.,  invalid  daughter,  whom  she  accom- 
60  N.  J.  Law,  230,  54  Atl.  700  panied,  suit  by  the  former  was  main- 
(1003);  King  v.  Southern  Ry.  Co.,  tained  for  injury  to  her  feelings  by 
128  Ga.  285,  57  S.  E,  507  (1007);  breach  of  contract  to  carry  the 
Montgomery  Traction  Co.  v.  Fitzpat-  daughter  (Gulf,  etc.  Ry.  Co.  v.  Over- 
rick,  140  Ala.  511,  43  So.  136,  0  L.  ton,  101  Tex  583,  110  S.  W.  736 
R.  A.  (N.  S.)  511  (1907).  Remedy  (1008),  and  companion  case.  Gulf, 
said  to  be  on  breach  of  contract  and  etc.  Ry.  Co.  v.  Coop  wood,  96  S.  W. 
not  in  tort  unless  unnecessary  force  105   (1906). 

is  used  (Virginia,  etc  Ry.  Co.  v.  Hill,  'Bennett   v.    Peninsula   Steam    P. 

106  Va.  720,  54  S.  E.  872,  6  L.  R.  A.  Co.,  6  C.   B.   775.     Defendant's  sole 

(X.   S.)    800    (1006).     See  Western,  business    was    logging,    and    it    had 

etc.  Ry.  Co.  v.  Schaun,  07  Md.  563,  never  authorized  the  use  of  its  road 

55  Atl.  701   (1003).  for  carrying  passengers;  but  defend- 
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stage/  a  railroad  car,  a  ship,"  a  ferry-boat  •  or  a  passen- 
ger elevator  ^*^  is,  if  he  carries  on  such  a  business  by 
means  of  such  vehicles,  a  common  carrier  of  persons; 

ant's  general  superintendent  had  in-  Treadwell  v.  Whittier,  80  Cal.  57i. 

structed  plaintiff,  who  had  oome  to  The  liability  for  negligent  operation 

the  logging  camp  in  search  of  work,  of  passenger  elevators  is  stated  in 

to  get  on  the  train,  and  go  for  his  ch.  XXXVI,  post.    Persons  operating 

blankets,  so  as  to  return  and  go  to  elevators  in  buildings  are  carriers  of 

work,  and  there  was  evidence  that  passengers  and  subject  to  same  lia- 

the  trains  were  used,  with  the  knowl-  bilities  to  those  whom  they  serve,  as 

edge  of  defendant,  for  carrying  peo-  common  or  public  carriers,  though 

pie  up  and  down  the  road.     Held,  not   bound   to  serve   atl   indiscrimi- 

not  error  to  refuse  to  direct  a  verdic*  nately  ( Chicago,  etc  Oo.  v.  Nelson, 

for  defendant    (Albion  Lumber   Go.  107  111.  334,  64  N.  E.  369  (1902); 

V.  De  Nobra,  19  C.  C.  A.  168,  72  Fed.  Goldsmith  v.  Holland,  etc.  Co.,  182 

739).    "  One  who  undertakes  for  hire  Mo.    597,    81    S.    W.    1112    (1904); 

to   carry   all    persons,    indifferently,  Hensler  v.  Stix,  113  Mo.  App.  162, 

who      may      apply     for      passage"  88   S.    W.    108    (1906);    Morgan  v. 

(Thompson,  Carriers  of  Passengers,  Saks,     143    Ala.    139,    38    So.    848 

26,    note    1.      ''Such    as    undertake  (1905);    Springer  v.   Ford,  189  IlL 

for    hire    to    carry    all    persons    in-  430,  59  N.  E.  963,  52  L.  R.  A  930^ 

differently  who  may  apply  for  pas-  82  Am.  St  Rep.  464  ( 1901 ) ;  Cooper 

sage,  so  long  as  there  is  room,  and  v.  Century  Realty  Co.,  224  Mo.  700^ 

there  is  no  legal  excuse  for  refusing "  123   S.   W.   848    (1909);    Treadwell 

Bouvier's   Law   Diet.     See   Thomas,  v.  Whittier,  80  Cal.  574,  22  Pac  266, 

etc.  Elec.  Co.  v.  Simoi^,  20  Ore.  60,  13  Am.  St.  Rep.  175,  5  L.  R.  A  498; 

25   Pac.    147,   23   Am.   St   Rep.   86,  Sweeden  v.  Atkinson  Imp.  Co.,  125 

10  L.  R.  A.  251;  Georgia,  etc.  Ry.  S.  W.  (Ark.)  439  (1910);  Walsh  v. 
Co.  V.  Lippman,  110  Ga.  665,  36  S.  E.  Cullen,  235  III.  91,  85  N.  E.  223,  18 
202,  50  L.  R.  A.  673   (1900).  L.  R.  A.  (N.  S.)  91  (1908) ;  National 

^Stokes  V.  Saltonstall,  13  Pet  181;  Biscuit  Co.  v.  Wilson,  78  N.  E.  (Ind. 

Bennett  v.   Dutton,   10  N.   H.   481;  App.)  251  (1906);  Griffen  v.  Manice, 

Buffit  V.  Troy,  etc.  R.  Co.,  40  N.  Y.  166  N.  Y.  186,  59  N.  E.  925,  82  Am. 

168;  Farish  v.  Reigle,  11  Gratt.  697;  St  Rep.  630,  52  L.  R.  A.  922  (1901) ; 

Boyoe  v.  California  Stage  Co.,  25  Cal.  Bremer  v.   Pleiss,   121    Wis.  61,  98 

468;  Lawrence  v.  Green,  70  Id.  417,  N.    W.    945     (1904);    Ferguson   v. 

11  Pac.  750.  Truax,  132  Wis.  478,  112  N.  W,  513. 
■Dodge  V.  Boston,  etc.  S.  S.  Co.,  See  Hart  v.  Fletcher  Land  Co.,  175 

148  Mass.  207,  19  N.  E.  373  [steam-  Fed.  985  (1910) ;  Oregon  Co.  v.  Roc, 

ship] ;  aeveland  v.  N.  J.  Steamboat  176    Fed.    715,    100    C.    C.   A   269 

Co.,  68  N.  Y.  306.  (1910);    Farmers    &    Mchts.'  N'atl 

•Shimmer  v.  Merry,  23  Iowa,  90;  Bank   v.    Hanks,    137    S.   W.    (Tex. 

Dudley  v.   Camden,  etc.   R.   Co.,  42  Supp.)   1120  (1911),  rev'g  s.  c,  12S 

N.  J.  Law,  25;   Wyckoff  v.  Queens  S.  W.   (Tex.  App.)    147   (1910),  and 

Ferry  Co.,  52   N.   Y.   32;    White  v.  holding      passenger      elevators    not 

Winnisimmet  Co.,  7  Cush.   155.  within  the  provision  of  Texas  statute 

"Goodsell  V.  Taylor,  41  Minn.  207;  on    "Injuries    resulting    in   death," 
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and  so  in  case  of  a  company  operating  a  scenic  railway." 
A  railway  company  has  been  held  not  a  common  carrier 
of  sleeping  cars  themselves  when  belonging  to  others/^ 

§  488.  Who  deemed  passengers.  —  A  passenger  is  a 
person  who  undertakes,  with  the  consent  of  the  carrier  or 
by  other  lawful  title  "  to  travel  in  a  conveyance  provided 
by  the  latter,  otherwise  than  in  the  service  of  the  carrier 
as  such.^*    Any  acts  indicating,  on  the  one  side,  an  offer 

making  owners  of  any  vehicle  for  the  the  general  agent  of  the  railroad  com- 
conveyance  of  passengers  liable  for  pany,  for  the  purpose  of  inspecting 
negligence  of  servants,  on  the  novel  levees  protecting  the  road,  can  re- 
ground  that  such  conveyances  were  cover  for  injuries  received  through 
unknown  in  Texas  at  the  time  of  the  the  negligence  of  the  company 
adoption  of  the  statute.  Contra,  (Thompson  v.  Yazoo,  etc.  R.  Co.,  47 
Seaver  v.  Bradley,  179  Mass.  329,  La.  Ann.  1107,  17  So.  503).  One 
60  N.  E.  795,  88  Am.  St.  Rep.  384  who,  though  in  possession  of  a 
( 1901 ) ;  Edwards  v.  Manufacturers'  ticket,  yet  acts  so  recklessly  that  the 
Bldg.  Co.,  27  R.  I.  246,  61  Atl.  646,  carrier  would  not  be  bound  to  receive 
114  Am.  St.  Rep.  37   (1905).  him,  is  not  a  passenger  until  he  actu- 

'^CCallaghan  v.  Dellwood  Park  ally  reaches  the  train  (Webster  v. 
Co.,  149  111.  App.  34,  judgment  af-  Fitchburg  R.  Co.,  161  Mass.  298,  37 
firmed,.  89  N.  R  1006  ( 1909) .  N.  E.  166 ) . 

"  Chicago,  etc.  Ry.  Co.  v.  Hamler,  "  The  decisions  are  irreconcilable ; 
215  111.  525,  74  N.  E.  705,  106  Am.  those  of  each  State  must  furnish  the 
St.  Rep.  187,  1  L.  R.  A.  (N.  S.)  674  rule  for  that  particular  jurisdiction. 
(1905).    See  §  505  and  note  227a.       If  a  passenger  the  highest  practicable 

^  In  general,  the  consent  of  the  degree  of  care  and  protection  against 
carrier  is  necessary.  A  railroad  com-  assaults  are  owing  by  the  carrier,  if 
pany  owes  no  duty  of  safe  carriage  not  a  passenger  only  ordinary  care  is 
to  one  who  is  on  its  train  without  its  due  and  the  question  of  exemption 
knowledge  or  consent,  and  in  a  place  from  liability  for  negligence -of  a  fel- 
where  its  employees  in  the  discharge  low  servant  in  the  same  common  em- 
of  their  ordinary  duties  would  not  ployment  arises.  An  employee  or 
discover  him,  though  it  is  the  inten-  laborer  passing  on  the  train  to  and 
tion  of  such  person  to  pay  his  fare  fro  between  the  places  of  his  work 
(Bricker  v.  Philadelphia,  etc  R.  Co.,  on  the  road  or  between  his  home  and 
132  Pa.  St.  1,  18  Atl.  983).  One  rid-  place  of  work  is  not  a  passenger 
ing  by  invitation  of  the  carrier,  with-  ( Chicago  Term.,  etc.  Co.  v.  O'Donnell, 
out  charge,  to  see  his  agent  with  a  213  111.  545,  72  N.  E.  1133,  aff'g  114 
view  of  negotiating  for  the  use  of  a  111.  App.  345  ( 1904 ) ;  Indianapolis, 
patented  article  by  the  carrier  is  a  etc.  Trs.  Co.  v.  Andis,  33  Ind.  App. 
passenger  for  hire  (Grand  Trunk  R.  625,  72  N.  E.  145  (1904) ;  Southern 
Co.  V.  Stevens,  95  U.  S.  656).  A  Indiana  Ry.  Oo.  v.  Messick,  35  Ind. 
passenger  on  a  train  by  invitation  of   App.   676,   74  N.   E.    1097    (1905) ; 

[Law  of  Neq.    Vol.  1  —  82] 
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or  request  to  be  carried,  and,  on  the  other  side,  an  ac- 
ceptance of  such  oflfer  or  request,  are  sufficient  to  con- 
stitute the  relation  of  carrier  or  passenger,"    The  ques- 

Wright  v.   Northhampton,  etc.   Ry.  time,  place,  or  manner  of  attempt, 

Co.,  122  N.  C.  852,  20  S.  E.  (1898) ;  is  erroneous   (Schaefer  v.  St.  Louis, 

lonnone  v.  New  York,  etc.  Ry.  Co.,  etc.  Ry.  Co.,  supra).    Evidence  that 

21  R.  I.  452,  44  Atl.  502,  79  Am.  St.  on  a  few  occasions  plaintiffs  and 
Rep.  812,  46  L.  R.  A.  7aO  (1809^);  another  mail  clerk  had  boarded  car 
Shannon  v.  Union  Ry.  Co.,  27  R.  I.  "  wherever  it  could  be  found  "  is  not 
475,  63  Atl.  488  (1906) ;  Louisville,  sufficient  to  charge  the  company  with 
etc.  Ry.  Co.  v.  Stuber,  106  Fed.  934,  such  notice  of  custom  as  would  im- 
48  C.  C.  A.  149,  54  L.  R.  A.  696,  ply  acceptance  (Farley  v.  dncinnati, 
rev'g  102  Fed.  425  (1901).  Contra,  etc.  Ry.  Co.,  supra.  Movement  of 
or  distinguished,  Carswell  v.  Macon,  train  while  plaintiff  was  in  the  act 
etc.  Ry.  Co.,  118  Cku  826,  45  S.  E.  of  boarding  the  car  at  regular  stop- 
695  (1903);  Dobson  v.  New  Orleans,  ping  place  (Alabama,  etc.  Ry.  Co. 
etc.  Ry.  Co.,  52  La.  Ann.  1127,  27  So.  v.  Bates,  149  Ala.  487,  43  So.  96 
670  (1900) ;  Dickinson  v.  West  End,  (1907) ;  Gardner  v.  New  Haven,  etc. 
etc.  Ry.  Co.,  177  Mass.  365,  59  N.  E.  Co.,  51  Conn.  143,  50  Am.  Bep. 
60,  83  Am.  St  Rep.  284,  52  L.  R.  A.  12).  Stepping  oa.  the  front  platform 
326  ( 1901 ) ;  Haas  v.  St.  Louis,  etc.  of  the  baggage  car,  with  door  locked, 
Ry.  Co.,  Ill  Mo.  App.  706,  OO  S.  W.  after  train  had  left  depot,  insufficient 
1155  (1905);  Simmons  v.  Oregon,  to  constitute  one  a  paseenger  (Illi- 
etc.  Ry.  Co.,  41  Ore.  151,  69  Pac  nois,  etc.  Ry.  Co.  v.  O'Keefe,  168  111. 
440,  1022  (1902) ;  Chattanooga  Trs.  115,  48  N.  E.  294,  61  Am.  St.  Rep. 
Co.  V.  Venable,  105  Tenn.  460,  58  68,  39  L.  R.  A.  148  (1897).  One 
S.  W.  861,  51  L.  R.  A.  886  (lOOO) ;  who  negligently  goes  on  the  track 
Johnson  v.  Texas,  etc.  Ry.  Co.,  93  and  negligently  signals  the  train  at 
S.  W.  (Tex.  App.)  433  (1906);  Wil-  a  flag  station  has  no  claim  to  be 
liams  V.  Oregon,  etc.  Ry.  Co.,  18  considered  a  passenger  (Brnffv.  nii- 
Utah,  210,  54  Pac.  991,  72  Am.  St.  nois,  etc  Ry.  Co.,  121  S.  W.  (Ky.) 
Rep.  777  (180«);  Harris  v.  Puget  475,  24  L.  R.  A.  (N.  S.)  740  (1909). 
Sound,  etc.  Ry.  (!^.,  52  Wash.  289,  Where  the  plaintiff  having  boarded 
100  Pac;  838  (1909),  distinguished,  the  car  by  mistake  and  was  injured 
Whitney  v.  New  York,  etc.  Ry.  Co.,  by  its  sudden  starting  as  he  at- 
102  Fed.  850,  43  C.  C.  A.  19,  50  L.  R.  tempted  to  get  off,  held  he  had  not 
A.  615  (1900);  Louisville,  etc.  Ry.  been  accepted  as  a  passenger  (Rob- 
Co.  V.  Scott's  Admr.,   108  Ky.  392,  ertson  v.  Boston,  etc.  St.  Ry.  Co.,  190 

22  Ky.  L.  Rep.  30,  56  S.  W.  674,  50  Mass.  108,  76  N.  E.  513,  112  Am.  St, 
L.  R.  A.  381  (190O) ;  Doyle  v.  Fitch-  Repi  314,  3  L.  R.  A.  (N.  S.)  588 
burg,  etc.  Ry.  Co.,  162  Mass.  66,  37  (1905).  Relation  commonly  implied 
N.  E.  770,  44  Am.  St  Rep.  335,  25  from  circumstances;  and  while. 
L.  R.  A.  157  (1894).  See  cases  cited  where  prospective  passenger  on  a 
in  note  60,  §  492,  post,  street  car  has  done  all  he  is  required 

"  Charge  that  one  who  attempts  to  do,  the  carrier  ought  to  accept,  yet 
to  get  on  a  car,  intending  to  pay  fare,  whether  it  has  consented  is  a  question 
is  a  passenger,  without  reference  to   for  the  jury;    one  cannot  force  hia 
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tion  of  a  person 's  right  to  claim  a  passage  is  immaterial 
for  this  purpose,  if  the  carrier  accepts  him  as  such.^'  On 
the  other  hand,  the  carrier's  refusal  to  accept  a  person 
as  a  passenger  is  immaterial,  if  such  person  has  a  legal 
right  to  become  a  passenger,  has  paid  or  is  ready  to  pay 
his  fare  and  has  succeeded  in  entering  the  vehicle." 
There  must  be,  however,  a  real  intention  to  travel,  in  the 
same  manner  as  other  persons,  in  order  to  make  one  a 
passenger.  A  mere  entry  upon  the  vehicle,  for  a  tem- 
porary purpose,  with  no  intention  of  being  carried,  ex- 
cept  as  an  unavoidable  incident  of  the  entry,  is  not 
enough."    The  purchase  of  a  ticket  from  the  carrier,  by  a 

way  on  the  car  against  the  carrier's  29  Ky.  L.  Rep.  794,  96  S.  W.  558 

will  and  claim  the  rights  of  a  pas-  (1906).    See  §  490,  post. 

senger  ( Hogner  v.  Boston  L.  Ry.  Co.,  '*  The  plaintiff  purchased  a  through 

198  Mass.  260,  84  N.  E.  464,  15  L.  ticket,  and  having  stopped  at  a  way 

R.  A.  (N.  S.)  960  (1906).    One  who  station,  afterward  got  into  a  caboose 

boards   a   train   on  a  part  not   in-  car  which  was  attached  to  a  freight 

tended  for  passengers  is  not  a  pas-  train,  and  on  which  passengers  fre- 

aenger     (Missouri,    etc.    Ry.    Co.    v.  quently  rode,  and  the  conductor  suf- 

Williams,  91  Tex.  255,  42  S.  W.  855  fered  him  to  remain.    Held,  that  he 

(1897).     Where  one's  previous  mis-  must  be  conclusively  presumed  to  be 

conduct  had  been  such  as  to  justify  lawfully  on  the  train    (Edgerton  v. 

his  being  forbidden  to  ride  in  a  pas-  Harlem  R.   Co.,  35   Barb.   193,   389, 

senger  elevator,  it  was  not  necessary  aff'd,  39  N.  Y.  227).     See  Russ  v. 

to  repeat  it  each  time,  and  he  is  not  War  Eagle,  14  Iowa,  363. 

a  passenger  (Ferguson  v.  Truax,  132  "A  carrier's  liability  for  injury  to 

Wis.  478,  110  N.  W.  395,  111  N.  W.  a  person  who,  having  a  ticket,  safely 

657,  112  N.  W.  513   (1907).     Under  boardis  its  moving  train,  is  the  same 

an     ordinance     declaring    that    **  it  as    its    liability    to    any    passenger 

shall  be  unlawful  for  the  driver  of  (Sharrer  v.  Paxson,  171  Pa.  St.  26, 

any  onmibus  or  automobile  or  loco-  33    Atl.     120    [pushed    off    moving 

motive   to   refuse   to   convey,"   etc.;  train]).    See  cases  cited  under  §  493, 

held,  one  who  solicits  the  service  of  po8t.     One  who  purchases  a  ticket 

such  driver  becomes  a  passenger.    See  which  defendant  was  accustomed  to 

Atlantic   City   v.    Brown,   71    N.   J.  accept  on  its  trains  as  if  issued  by 

Law,  81,  58  Atl.  110   (1904);  Atch-  it,  and  enters  a  car  is  not  a  tres- 

ison,   etc.   Ry.   Co.   v.   Headland,   18  passer  (Ham  v.  Delaware,  etc.  Canal 

Colo.  477,  33  Pac.  186,  20  L.  R.  A.  Co.,  142  Pa.  St.  617.,  21  Atl.  1012). 

822).      Evidence    that    street    cars  See   Hagner  v.   Boston  L.  Ry.   O)., 

stopped   to  take    on   passengers    at  supra. 

other  than  regular  places  admissible  "Thus,  a  newsboy,  jumping  on  a 

to   show  its  acceptance  of  plaintiff  horse-car   to   sell    papers,   was   held 

(Lexington,  etc.  Ry.  Co.  v.  Herring,  not  to  be  a  passenger,  as  he  did  not 


§   488]  CABBIEBS   OF   PASSENGEBS.  1300 

person  who  proceeds  as  soon  as  possible  to  make  his  way 
to  the  vehicle,  certainly  gives  him  all  the  rights  of  a  pas- 
senger/' But  it  is  not  necessary  that  a  traveler  should 
have  actually  paid  any  f  are,^®  or  have  expressly  agreed  to 
pay  it  *^  or  even  intend  to  pay  it,^'  in  order  to  entitle  him 
to  the  rights  of  a  passenger.  It  is  suflScient,  if  he  puts 
himself  in  such  a  position  as  to  give  the  carrier  a  legal 
right  to  demand  whatever  fare  may  be  due,  and  has  com- 
mitted no  fraudulent  act  by  which  the  carrier  has  been 
prevented  from  knowing  his  presence  or  his  liabihty,  if 
any,  to  pay.^'    Thus,  a  traveler  who  enters  a  train  by 

expect  to  pay  fare,  and  was  not  trans-  the  company  (Schopman  y.  Boston, 
ported  from  one  place  to  another,  etc.  R.  Co.,  9  Cush.  24;  Central  R., 
but  simply  had  a  license  to  pass  on  etc.  Co.  v.  Perry,  58  Ga.  461). 
and  off  the  car  for  the  purpose  of  ^  Ellsworth  v.  Chicago,  etc  R  Co., 
selling  papers  (Fleming  v.  BTxx>klyn  01  Iowa,  586,  63  N.  W.  584  [ticket 
R.  Co.,  1  Abb.  N.  C.  433,  aff'd,  with-  bought  on  credit] ;  Gaffert  v.  Hack- 
out  opinion,   74   N.   Y.   618;    Black-  ett,    135    Wis.    36,    115    X.   W.  345, 

more  v.  Toronto  R.  Co.,  38  Upp.  Can.  14  L.  R.  A.  (N.  S.)   1070  ( ). 

[Q.    B.]    172).      But    a    child    nine        '^One    who    enters    a   3teamboat, 

years  of  age  who  was  carried  several  with  intent  to  travel  on  it,  from  that 

blocks    on    a    street-car,    the    driver  moment,  though  he  has  not  paid  his 

and   conductor   knowing   him   to   be  fare,  occupies  the  character  and  re- 

on    board,    was    held    a    passenger,  lation  of  a  passenger    (Cleveland  t. 

whether  he  intended  to  pay  fare  or  N.  J.  Steamboat  Co.,  68  N.  Y.  306). 

not   (Metropolitan  R.  Co.  v.  Moore,  One   in   good    faith    coming   to  the 

83  Ga.  453,  10  S.  E.  730).     And  so  depot  to  take   passage  on  the  cars 

where  a  boy  ten  years  old  entered  is  a  passenger,  though  he  have  not 

a  street-car  on  the  invitation  of  its  bought  a  ticket  (Grimes  v.  Pomsyl- 

conduc«tor,  and  was  thrown  from  the  vania  Co.,  36  Fed.  72). 
front   platform   by   the   carelessness        **  Where  plaintiff  had  no  pass  and 

of  the  driver   (New  Jersey  TracticMi  had  money  to  pay  her  fare,  but  was 

Co.  v.  Danbech,  57  N.  J.  Law,  463,  not  asked   for  it,  the  fact  that  she 

31  Atl.  1038).  hoped  to  be  allowed  to  travel  free 

"Warren  v.   Pitchburg  R.   Co.,  8  is  of  no  importance  (Morris  v.  X.  Y. 

Allen,    227.      The    contract    created  Ontario,  etc.   R.   Co.,   73  Hun,  660. 

between  a  railroad  company  and  a  26  N.  Y.  Supp.  342). 
purchaser  of  one  of  its  tickets,  and        "  A  person  who  enters  a  train  with 

the  rights  and  liabilities  of  the  par-  the  honest  purpose  of  securing  the 

ties  to  such  a  contract,  are  the  same,  right  to  ride  thereon  is  a  passenger 

whether  the  ticket  was  purchased  at  (Cross  y.  Kansas  City,  etc  R.  Co., 

one  of  the  company's  stations  or  at  56  Ma  App.  664).     If  there  is  an 

the  station  of  a  contiguous  railroad,  intent  to  do  whatever  is  neoessaiy 

or  of  any  other  authorized  agent  of  to    obtain    transportation,    and   one 
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mistake,  supposing  it  to  belong  to  a  company  to  which  he 
has  paid  fare,  and  therefore  not  intending  to  pay  again, 
is  nevertheless  entitled  to  all  the  rights  of  a  passenger, 
even  while  getting  off  without  offering  to  pay  fare.^* 
Where  the  rules  of  a  carrier  require  passengers  to  pur- 
chase tickets  before  entering  the  vehicle,  a  person  travel- 
ing without  a  ticket,  but  with  no  intent  to  defraud  the 
carrier,  is  nevertheless  a  passenger,  and  entitled  to  all 
rights  at  such,**  especially  if  he  is  upon  the  train  by  the 
express  permission  of  the  company's  servants,  and  means 
to  pay  his  f  are,**    So  one  who  uses  a  ticket  bearing  the 

puts  himself  in  the  care  of  the  oar-  on  its  train  by  mistake,  and  who 

rier  for  the  purpose  of  being  trans-  has  not  paid  his  fare,  the  same  duty 

ported,  he  becomes  a  passenger  (St.  of  protection  against  negligence  as 

Louis,  etc.  Ry.  Co.  v.  Wainwright»  to  other  passengers   (Lewis  v.  Dela- 

152  Fed.  624,  82  C.  a  A.  16  (1907) ;  ware,  etc.  Canal  Co.,  145  N.  Y.  508, 

Lugner  v.  Milwaukee,  etc.  Elec.  Ry.  40  N.  E.  248;  Cincinnati,  etc.  R.  Co. 

Co.,  131  N.  W.   (Wis.)   342   (1911) ;  v.  Carper,  112  Ind.  26,  13  N.  E.  122, 

Missouri  Ry.  Co.  v.  Williams,  91  Tex.  14  Id.  352 ;  Columbus,  etc.  R.  Co.  v. 

256,  42  8.  W.  865    (1897)  ;   Dallas,  Powell,  40  Ind.  37).    Contra,  Metro- 

etc.   Trans.    Co.   v.    Payne,   98   Tex.  politan,  etc.  Ry.  O.  v.  Sutherland, 

211,  82  S.  W.  649   (1904) ;  Joyce  y.  139  III.  App.  85  (1908). 

Metropolitan  St   Ry.   Co.,  219  Mo.  "Norfolk,   etc    R.   Co.   y.    Grose- 

344,  118  S.  W.  21    (1909)  ;  Hall  y.  close,  88  Va.  267,  13  S.  £.  454;  Ham- 

Terre  Haute  Elec.  Co.,  39  Ind.  App.  ilton  v.   Caledonian  R.   Co.,   19  Sc 

43,  76  N.  E.  334  (1905)  ;  Gabbert  y.  Sess.   Cas.    [2d  ser.]    457;  Doran  y. 

Hackett,  supra.     But  if  he  has  no  East  River  Ferry  Co.,  3  Lans.  105. 

ticket  and  does  not  tender  enough  One    who    in   good    faith   boards   a 

money,  when  demanded,  to  pay  fare,  passenger  train  without  a  ticket,  in- 

he   is  a  trespasser    (Louisville,  etc.  tending  to  pay  his  fare  to  the  con- 

Ry.  Co.  y.  Cottengim,  31  Ky.  L.  Rep.  ductor,  becomes  a  passenger   (Hous- 

871',   104   S.   W.   280,   13  L.   R.  A.  ton,  etc.  R.  Co.  y.  Washington  [Tex. 

(N.  S.)   624   (1907)  ;  Daley  y.  Chi-  Civ.  App.],  30  S.  W.  719).    Where  a 

cago,  etc.  Ry.  Co.,  146  Wis.  249,  129  railroad  has  failed  to  furnish  a  tray- 

N.  W.  1062  (1911).    Fraud,  Broyles  eler  the  oppoitunity    to    procure    a 

y.  Central  of  Georgia  Ry.  Co.,  166  ticket  and  he  enters  the  train  with- 

Ala.  616,  52  So.  81    (1909) ;  Lupher  out  having  such  ticket,  but  offers  to 

y.  Atchison,  etc.  Ry.  Co.,  81  Kans.  pay  the  regular  fare,  it  cannot  law- 

585,  106  Pac  284,  25  L.  R.  A.  (N.  S.)  fully  eject  him    (Poole  v.  Northern 

707     (1910);    Fitzmaurioe    v.    New  Pac.   R.   Co.,   16   Ore.   261,    19   Pac 

York,   etc.  Ry.   Co.,   192  Mass.   159,  107). 

78  N.  E.  418,  6  L.  R.  A.    (N.  S.)  «Stockdale  v.  Lancashire,  etc.  R. 

1146  (1906).  Co.  [Exch.],  11  Weekly  Rep.  650. 
''A  railroad  company  owes  to  one 
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name  of  another  person,  and  by  its  terms  not  transfer- 
able,  is,  notwithstanding,  entitled  to  the  rights  of  a  pas- 
senger, if  he  was  received  with  a  knowledge  of  the  facts, 
and  under  circumstances  showing  that  no  fraud  was  in- 
tended ;  ^'  though  it  is  otherwise  if  he  purposely  allows 
himself  to  be  mistaken  for  the  person  to  whom  the  ticket 
was  issued."  One  who  rides  upon  a  train  from  which  the 
general  rules  of  the  company  exclude  passengers,  paying 
his  fare  to  the  conductor,  and  not  receiving  any  direc- 
tions to  leave,  is  a  lawful  passenger  on  such  train.**  The 
question,  whether  one  is  a  passenger  or  not,  is  one  of 
mixed  law  and  fact ;  but  the  law  being  tolerably  clear,  it 
may  be  said,  as  a  general  rule,  that  the  issue,  upon  any  con- 
flict of  evidence,  is  for  the  jury.*"  A  person  actually  travel- 
ing on  a  passenger  vehicle,  and  not  connected  with  the  ser- 
vice of  the  carrier,  is  presumed  to  be  a  passenger  and  trav- 
eling for  a  consideration.*^  One  traveling  on  a  stock 
shipper  *s  license  or  in  charge  of  cattle  is  a  passenger," 

"  Great  Northern  R.  Co.  v.  Harri-  "  Dunn  v.  Grand  Trunk  R.  Co.,  58 

son,    10    Exch.    376;     Robostelli  v.  Me.  187 ;  O'Donnell  v.  Allegheny  Val- 

N.  Y.,  New  Haven,  etc.  R.  Ck>.,  33  ley  R.  Co.,  59  Pa.  St  239.    Sec  Gra- 

Fed.  796.  din  v.  St.  Paul,  etc.  R-  Co.,  30  Minn. 

"  Plaintiff  was  traveling  on  a  mile-  217. 

age  ticket,  made  out  in  the  name  of  **  Meyer  v.  Second  Ave.  R.  Co.,  8 

one  F.,  and,  by  a  statement  printed  Bosw.  305. 

on  the  ticket,  it  was  not  transferable.  **  Creed  y.  Pennsylvania  R.  Co.,  86 

While  so  riding  on  the  train,  he  was  Pa.  St.  139;  Louisville,  etc.  R.  Co. 

injured  by  defendant's  negligence  in  v.  Thompson,  107  Ind.  442,  9  N.  K 

making  a  coupling.    Held,  the  rela-  357;  Bryant  v.  Chicago,  etc.  R  Co., 

tion   of   carrier    and    passenger    did  4  C.  C.  A.  146,  53  Fed.  907. 

not  exist    (Way  v.  Chicago,  etc.  R.  "Illinois,   etc.    Ry.    Co.   v.  Beebe, 

Co.,  64  Iowa,  48)  ;  Atchison,  etc.  Ry.  174  111.   13,  50  N.  E.   1019,  66  Am. 

Co.   V.  Headland,    18   Colo.   477,    33  St.  Rep.  253,  43  L.  R.  A.  210  (1898) ; 

Pac.  185,  20  L.  R.  A.  822;  Ramm  v.  Lake  Shore,  etc.  Ry.  Co.  v.  Teeters, 

Minneapolis,  etc.  Ry.  Co.,  94  Iowa,  166  Ind.  335,  77  N.  E.  599,  5  L.  R.  A. 

296,  62  N.  W.  751;  Broyles  v.  Cen-  (N.    S.)    425,    aff'g   74   N.    E.   1014 

tral   of    Georgia    Ry.     Co.,    52    So.  (1906);    Chicago,    etc    Ry.    Co.   v. 

(Ala.)  81  (1907)  ;  Southern,  etc.  Ry.  Troyer,  70  Neb.  287,  97  N.  W.  308, 

Co.  V.  Skinner,  133  Ga.  33,  65  S.  E.  103  N.   W.   680    (1905)  ;   Rowdin  v. 

134     (1909);    Fitzmaurice    v.    New  Pennsylvania  Ry.  Co.,  208  Pa.  623, 

York,  etc.   Ry.   Co.,   192  Mass.   159,  57  Atl.  1125   (1904);  American  Ex. 

78  N.  E.  418,  6  L.  R.  A.    (N.  S.)  Co.  v.  Ogles,  36  Tex.  App.  407,  81 

1126  (1906).  S.  W.  1023  (1004). 
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and  so  are  mail**  and  express  agents,'*  and  those  who 
sell  books,  papers,  etc.,*^  and  employees  of  sleeping 
and  parlor  car  companies,**  or  those  employed  about  pri- 
vate cars.  The  rule  of  liability  is  general  with  respect 
to  all  persons  whose  occupation  involves  their  traveling 
on  trains  of  the  company.  Employees  traveling  on  passes 
but  on  their  own  business  or  pleasure  are  passengers.*^ 
If  the  company  allows  passengers  to  ride  on  some  freight 
trains  one  boarding  a  freight  train,  without  notice  that 
they  were  not  allowed  on  the  particular  train,  if  accepted 
by  the  conductor,  is  a  passenger,  notwithstanding  the  con- 

"  Southern  Pacific  Co.  ▼.  Gavin,  144  498,  44  L.  Ed.  660,  20  Sup.  Ct.  385 

Fed.  348,  67  C.  C.  A.  360    (1906) ;  (1900)  ;  Long  v.  Lehigh,  etc.  Ry.  Ca, 

Delaware!,  etc.  Ry.  Co.  v.  Yarrington,  130  Fed.  870,  65  C.  C.  A.  354  (1904) ; 

152  Fed.  396,  81  C.  C.  A.  622  (1907)  ;  Perry  v.  Philadelphia,  etc.  Ry.  Co., 

Hoskina  v.  Northern,  etc.  Ry.  Co.,  39  77  Atl.   (Del.  Supr.)   726    (1910). 
Mont.   394,    102    Pac.    988    (1909);        "Commonwealth  v.  Vermont,  etc. 

Schuyler  y.  Southern  Pacific  Co.,  109  Ry.  Co.,  108  Mass.  7,  11  Am.  Rep. 

Pac.      (Utah)     458,     1025     (1909).  301;   Yeomans  v.   Contra,  etc.  Nav. 

Contra,  Foreman  v.  Pennsylvania  Ry.  Co.,  44  Cal.  71.    See  §  492,  note  62, 

Co.,    195   Pa.   St.   499,   46   Atl.    109  post, 

(1900);   Houston,    etc.    Ry.    Co.  v.       ••Lewis  v.   Pennsylvania  Ry.   Co., 

Keeling,  102  Tex.  521,  S.  W.  (1909).  220  Pa.  617,  69  Atl.  821  (1908),  and 

See  §  492,  note  60,  post.  cases    cited,    §    492,    note    62,   post. 

•*  Davis  V.  Chesapeake,  etc.  Ry.  Co.,  Contra,  Denver,  etc.  Ry.  Co.  v.  Whan, 
29  Ky.  L.  Rep.  63,  92  S.  W.  339,  6  30  Colo.  230,  89  Pac.  39,  11  L.  R.  A. 
L.  R.  A.  (N.  S.)  458  (1906)  ;  South-  (N.  S.)  432  (1907).  Circus,  Cough 
em  Ry.  v.  Harrington,  62  So.  (Ala.)  v.  Grand  Trunk,  etc.  Ry.  CJo.,  165 
57  (1910);  Sewell  v.  Atchison,  etc.  Fed.  81,  11  L.  R.  A.  (N.  S.)  446 
Ry.  Co.,  78  Kans.  1,  96  Pac.  1007  (1907).  As  to  exemption  from  lia- 
(1908);  Davis  v.  Chesapeake,  etc.  bitlity  under  special  contracts  in  such 
Ry.  Co.,  122  Ky.  628,  92  S.  W.  339,  cases,  see  §  605  and  note  227a. 
29  Ky.  L.  Rep.  63,  121  Am.  St.  Rep.  •^Dickinson  v.  West  End  St.  Ry. 
481,  6  L.  R.  A,  (N.  S.)  458  (1906).  Co.,  177  Mass.  365,  56  N.  E.  60, 
See  post,  §  492,  note  60.  But  it  has  83  Am.  St.  Rep.  284,  52  L.  R.  A. 
been  held  that  an  express  messenger  326  (1900)  ;  Whitney  v.  New  York, 
is  not  a  passenger  in  the  sense  that  etc.  Ry.  Co.,  102  Fed.  850,  43  C.  C.  A. 
it  is  contrary  to  public  policy  to  limit  19,  50  L.  R.  A.  615  (1900);  Sim- 
its  liability  for  negligence  by  con-  mons  v.  Oregon,  etc.  Ry.  Co.,  41  Ore. 
tract,  and  where  the  contract  between  151,  69  Pac.  440,  1022  (1902)  ;  Enos 
the  companies  exempts  the  carrier  v.  Rhode  Island,  etc.  Ry.  Co.,  28 
therefrom  and  that  of  the  messenger  R.  I.  201,  67  Atl.  5,  12  L.  R.  A. 
assumes  such  risks,  he  cannot  recov-  (N.  S.)  244  (1907)  ;  Harris  v. 
er  for  injury  in  a  collision  (Balti-  Puget  Sound  Elec.  Ry.  Co.,  52  Wash. 
more,  etc.  Ry.  Co.  v.  Voigt,  176  U.  S.  289,  100  Pac.  838   (1909). 
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ductor  was  prohibited  from  permitting  passengers  to  ride 
thereon." 

§  489.  Who  are  not  passengers.  —  A  person  who,  hav- 
ing no  other  lawful  right  to  be  upon  the  vehicle,  is  there 
without  the  consent  of  the  carrier,'*  has  none  of  the  rights 
peculiar  to  passengers,  and  cannot  recover  damages  for 
anything  short  of  such  negligence  on  the  part  of  the 
carrier,  occurring  after  notice  of  such  person  *s  presence, 
as  would  give  a  right  of  recovery  to  any  other  tres- 
passer."   Therefore  one  who,  by  collusion  with  a  servant 

"Whitehead  v.  St.  Louis,  etc.  Ry.  (Condran  v.  Chicago,  etc.  R.  Co.,  U 

Co.,  99  Mo.  265,   11   S.   W.   761,  6  CCA.  606,  67  Fed.  622) ;  8.  P.,  as 

L.  R.  A.  409 ;  Internaii(xial,  etc.  Ry.  to  boys,  jumping  on,  who  did  not  in- 

Co.  V.  Cock,  68  Tex.  713,  14  S.  W.  tend  to  pay  fare  (Muehlhausen  v.  St 

242;  Same  v.  Prince,  77  Tenn.  660,  Louis  R.  Co.,  91  Mo.  332,  2  S.  W. 

12  S.  W.  171,  19  Am.  St.  Rep.  796;  316;  State  v.  Baltimore,  etc  R  Co., 

Dunn  T.  Grand  Trunk  Ry.  Co.,  68  Me.  24  Md.  84  [boys  climbing  upon  rear 

187,  4  Am.  Rep.  267 ;  Spence  v.  Chi-  car  of  freight  train] ;  Ediflf  v.  Wa- 

cago,  etc.  Ry.  Co.,  117  Iowa  1,  90  bash,  etc.  R.  Co.,  64  Mich.  196,  31 

N.  W.  346  (1902).;  MiUer  v.  Atlanta,  N.  W.  180  [boy  got  on  front  of  en- 

etc.  Ry.  Co.,  143  N.  C  116,  66  S.  E.  gine] ;    s.   p.,   as   to   one   needlessly 

439    (1907) ;   Fitzgibbon  y.  Morgan,  assisting  a  passenger  to  a  seat,  Law- 

44   Tex.   App.    166,   98    S.    W.    498  ton  v.  Little  Rock,  etc  R.  Co.,  55 

(1907).  Ark.  428,  18  S.  W.  643  [but  query?]. 

""For  cases  in  which  it  was  held'  In  Moss  y.  Johnson  (22  111.  633)  it 

that  the  servants  giving  consent  had  was  said  that  a  trespasser  could  not 

no  power  to  do  so,  see  Cooper  v.  Lake  recover  for  any  injury.    But  this,  of 

Erie,  etc  R.  Co.,   136  Ind.  366,  36  course,  is  not  the  law    (§§  97,  98. 

N.  E.  272    [working    passage],  and  ante),    VHiere  plaintiff  was  injured 

Finley  y.  Hudson  R.   Co.,  64  Hun,  through  the  gross  n^ligence  of  de- 

373,    19   N.  Y.   Supp.   621    [similar  fendant's  trainmen,  who  had  knowl- 

case].     A  railroad  engineer  has  or-  edge  that  he  was  on  the  train,  de- 

dinarily  no  authority  to  create  pas-  fendant   is    liable    even    if  plaintiff 

senger  relations  (Ohio,  etc.  R.  Co.  v.  was  a  trespasser  (Everett  v.  Oregon, 

Allender,  69  111.  App.  620).    See  also  etc   R.   Co.,   9   Utah,   340,   34  Pac 

Evansville,  etc  R.  Co.  v.  Barnes,  137  289).     A  carrier  does  not  owe  to  a 

Ind.  306,  36  N.  E.  1092  [inyitation  person    riding   without   payment  of 

as  employee,  not  passenger].  fare  that  d^pree  of  care  that  is  due 

^  One  who  fraudulently  evades  the  to  a  passenger,  but  is  liable  only  for 
payment  of  his  fare  on  a  train  is  not  ordinary  negligence  (Kansas  City, 
a  passenger,  and  the  company  owes  etc  R.  Co.  v.  Berry,  63  Kans.  112, 
him  no  duty,  except  to  abstain  from  36  Pac  63).  Company  liable  for  in- 
willful  or  reckless    injury    to    him  jury  to  a  trespasser  forcibly  ejected 
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of  the  carrier,  rides  without  intending  to  pay  fare,** 
especially  if  upon  a  vehicle  from  which,  as  he  knows, 

passengers  are  excluded,*^  is  not  a  passenger ;  and  taking 

passage  on  a  freight  train,  without  the  consent  of  the 
company,  even  with  the  intention  to  pay  fare,  does  not 
bring  a  person  into  contract  relation  with  the  company, 
80  as  to  make  it  liable  to  him  as  a  passenger/*    One  who,. 

by  brakeman  from  train  while  in  Kansas  City  St.  Ry.  Co.,  107  Mo. 
rapid  motion  (St.  Louis,  etc  R.  Go.  110,  95  S.  W.  196,  114  Am.  St.  Rep. 
T.  Reagan,  52  111.  App.  488).  See  753  (1906).  Permission  by  train- 
also  Vertress  v.  Newport,  etc.  R.  Co.,  men    having    no    control    of    train 

95  Ky.  314,  25  S.  W.  1;  Houston  v.  (Palmer  Transfer  Co.  v.  Smith,  125 
Boiling,  59  Ark.  395,  27  S.  W.  492.  S.  W.  (Ky.)  725  (1910)  ;  Denison 
Where  a  child  of  seven  years  climbed  Ry.  Co.  v.  Carter,  98  Tex.  196,  82 
upon  the  front  platform  of  a  horse-  S.  W.  782  (1904). 

car  by  invitation  of  the  driver,  with-  **  McVeety  v.  St.  Paul,  etc.  R.  Co., 
out  payment  of  fare,  and  fell  off  by  45  Minn.  268,  47  N.  W.  809  [consent 
his  starting  too  suddenly,  the  car-  of  conductor] ;  Williams  v.  Mobile, 
rier  was  held  to  be  liable  (Wilton  v.  etc  R.  Co.  [Miss.],  19  So.  90  [riding 
Middlesex  R.  Co.,  107  Mass.  108).  for  less  than  regular  fare  by  con- 
Where  a  conductor,  by  a  sudden  ductor's  consent].  Riding  on  loco^ 
gesture  and  ejaculation,  frightens  a  motive,  by  agreement  with  fireman 
boy  of  ten  years,  who  is  stealing  a  to  shovel  coal  for  privilege  of  riding, 
ride  on  the  platform,  and  thereby  without  knowledge  of  conductor 
causes  him  to  fall  from  the  car  while  (Woolsey  v.  Chicago,  etc  R.  (>>.,  3& 
it  is  in  motion,  the  company  is  liable  Neb.  798,  58  N.  W.  444).  See  Chi- 
( Ansteth  v.  Buffalo  R.  Co.,  145  N.  Y.  cago,  etc.  R.  Ck>.  v.  Bryant,  65  Fed. 
210,  39  N.  E.  708).  A  drover,  whose  969,  13  C.  C.  A.  249  [yardmaster,. 
cattle  were  on  a  train,  was  himself  giving  free  trip] ;  Atchison,  etc.  R. 
injured  by  reason  of  a  misplaced  Co.  v.  Johnson,  3  Okla.  41,  41  Pac. 
switch  while  riding  on  the  engine.  641  [payment  to  brakeman] ;  Men- 
Held,  that,  although  not  a  passen-  denhall  v.  Atchison,  etc.  Ry.  Co.,  66 
ger,  he  was  entitled  to  maintain  an  Kans.  438,  71  Pac.  846,  97  Am.  St. 
action  if  he  was  there  with  the  per-  Rep.  380,  61  L.  R.  A.  120  (1903)  ; 
mission,  express  or  implied,  of  the  Sands  v.  Southern  Ry.  Co.,  108  Tenn. 
company's  servants  (Waterbury  v.  1,  64  S.  W.  478  (1901);  Grahn  v. 
N.  Y.  Central  R.  Co.,  17  Fed.  671).  International,  etc.  Ry.  Co.,  100  Tex. 
Knowing  the  conductor  had  no  an-  27,  93  S.  W.  104,  123  Am.  St.  767 
thority  to  grant  permission  to  ride  (1908). 

on  train  (Purple  v.  Union,  etc.  Ry.  *■  Toledo,  etc.  R.  Co.  v.  Brook»,  81 

Co.,  114  Fed.  123,  51  C.  C.  A.  564,  111.  245. 

57  L.  R.  A.   (1902);  Cleveland,  etc.  *»  Gardner  v.  New  Haven,  etc.  R.  Co., 

Ry.    Co.   v.    Best,    169    111.    301,   48  61  Conn.  143;  Sands  v.  Southern  Ry. 

N.  E.  684   (1897)  ;  Greenfield  v.  De-  Co.,  64  S.  W.    (Tenn.)   478   (1901)  ; 

troit,  etc.   Ry.   Co.,    133  Mich.   657,  International,  etc.  Ry.  Co.  v.  Hanna, 

96  N.  W.  546   (1903);  O'Donnell  v.  58  S.  W.   (Tex.  App.)   548    (1900);. 
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without  the  carrier's  consent,  attempts  to  enter  the  vehi- 
cle at  a  place  not  proper  for  entry  is  not  a  passenger  while 
so  doing.**  Employees  being  carried  to  and  from  their 
work,  or  from  one  place  of  work  to  another,  whether  on 
passenger,  freight  or  construction  trains,  are  not  pas- 
sengers, though  they  have  no  connection  with  the  opera- 
tion of  the  train.*** 

§  490.  When  relation  begins  and  ends.  —  It  is  not 

necessary,  in  order  to  create  the  relation  of  carrier  and 
passenger,  that  the  passenger  should  have  actually  en- 
tered the  vehicle,  much  less  that  the  vehicle  should  have 
started  on  the  journey  with  him.  The  relation  begins,  as 
soon  as  one,  intending  in  good  faith  to  become  a  pas- 
senger, enters  in  a  lawful  manner  upon  the  carrier's 
premises  to  engage  passage;  and  the  carrier's  responsi- 
biUty  dates  from  that  time.*"    Much  more  is  it  clear  that 

Cleveland,  etc.  Ry.  Co.  v.  Best,  160  paying  his   fare  when   called  upon, 

III.  301,  48  N.  E.  684  (1898)  ;  Grahn  without  qualification  aa  to  the  time, 

V.  International,  etc.  Ry.  Co.,  supra;  place,  or  manner  of  such  attempt, 

Clarke  v.  Louisville,  etc.  Ry.  Co.,  33  is  errcmeous   (Schaefer  v.  St  Louis, 

Ky.    L.    Rep.    797,    111    S.    W.   344  etc.  R.  Co.,  128  Mo.  64,  30  S.  W. 

(1908)  ;  Vassor  v.  Atlantic,  etc  Ry.  331). 

Co.,  142  N.  C.  68,  64  S.  E.  849,  7  **a  Vick  v.  New  York,  etc.  Ry.  Co., 
L.  R.  A.  (N.  S.)  960  (1906)  ;  Dys-  95  N.  Y.  267,  47  Am.  Rep.  36;  Chat- 
art  V.  Missouri,  etc.  Ry.  Co.,  122  Fed.  tanooga,  etc.  Ry.  Co.  v.  Venahle,  105 
228,  58  C.  C.  A.  692  (1903)  ;  Rad-  Tenn.  460,  58  S.  W.  861,  61  L.  R.  A. 
ley  V.  Columbia,  etc.  Ry.  Co.,  44  Ore.  886  (1900) ;  lonnone  v.  New  York, 
332,  76  Pac.  212  (1904).  etc.  Ry.  Co.,  21  R.  I.  462,  44  Atl. 
**  One  who  has  paid  no  fare,  and,  692,  79  Am.  St.  Rep.  812,  46  L  R.  A. 
without  the  knowledge  of  those  in  730  (1901);  St.  Louis,  etc.  Ry.  Co. 
charge,  attempts  to  get  <Mi  a  car  at  v.  Harmon,  86  Ark.  603,  109  S.  W. 
a  place  where  the  railroad  company  205  ( 1908 ) ;  Kappes  v.  Brown  Shoe 
is  not  accustomed  to  receive  pas-  Co.,  116  Mo.  App.  164,  90  S.  W.  1168 
sengers,  is  not  a  passenger,  and  the  (1906)  ;  using  elevator  (Walsh  v. 
company  is  not  liable  for  injuries  in  Cullen,  236  111.  91,  86  N.  £.  223,  18 
the  attempt  to  board  the  train  L.  R.  A.  911  (1910);  Kilduff  ▼. 
(Hasse  v.  Oregon  R.  Co.,  19  Ore.  Boston  EI.  Ry.  Co.,  196  Mass.  307. 
364,  24  Pac.  238;  Phillips  v.  North-  81  N.  E.  191,  9  L.  R.  A.  (N.  S.) 
em  R.  Co.,  62  Hun,  233,  16  N.  Y.  873  (1909). 

Supp.  909).     A  charge  declaring  one        **Gilmore  v.  Philadelphia,  etc.  R 

to  be  a  passenger  who  attempted  to  Co.,   154   Pa.   St.   376,   26  Atl.  774 

get  on  a  car,  with  the  intention  of  [going  in  to  buy  ticket] ;  Grimes  ▼. 
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this  is  the  case,  after  the  passengfer  has  bought  a  ticket, 

Pennsylvania  Co.,  36  Fed.  72  [in  mann  v.  Chicaga,  etc.  Ry.  Co.,  121 
station  awaiting  train  for  reasonable  N.  W.  (Iowa)  676,  rev'g  105  X.  W. 
tiine] ;  St.  Louis,  etc.  R.  Co.  v.  Grif-  626  (1909).  When  one  enters  on  the 
fith,  12  Tex.  Civ.  App.  631,  36  S.  W.  carrier's  premises  for  the  purpose 
741  [waiting  ten  hours  in  staticm  for  and  proceeds  in  due  course,  though 
connecting  train].  But  he  must  re-  he  has  not  purchased  a  ticket  (Ex- 
main  only  to  take  the  carrier's  ton  v.  Central  Ry.  Co.,  63  N.  J.  Law, 
vehicle,  not  some  other  unconnected  366,  46  Atl.  1099,  66  L.  R.  A.  608 
therewith  (Heinlein  v.  Boston,  etc.  (1899);  Warner  v.  Baltimore,  etc. 
R.  Co.,  147  Mass.  136,  16  N.  E.  698).  Ry.  Co.,  aupra.  See  Chaflfee  v. 
A  man  walking  towards  a  station  Consolidated  Ry.  Co.,  196  Mass. 
with  the  intention  of  buying  a  ticket  184,  82  N.  E.  497  (1907);  the 
and  taking  a  train  is  not  a  passen-  cases  are  too  numerous  for  citation. 
ger  before  he  reaches  the  station  6  Cyc.  p.  636,  note  26.  Presence 
(June  V.  Boston  &  A.  R.  Co.,  163  at  depot  in  reasonable  time  for 
Mass.  79,  26  N.E.  238).  See  §  492a,  train  (Illinois  Cent.  Ry.  Co.  v. 
post.  A  person  who  gets  upon  a  Laloge,  113  Ky.  896,  69  S.  W.  796, 
railroad  train  while  it  is  in  motion  62  L.  R.  A.  406  (1902)  ;  Fremont, 
at  a  dangerous  speed,  does  not  etc.  Ry.  Co.  v.  Hagblad,  72  Neb.  733, 
"lawfully"  enter,  and  so  does  not  101  N.  W.  1033,  106  N.  W.  1041,  4 
become  a  "passenger,"  within  the  L.  R.  A.  (N.  S.)  264  (1906);  Mit- 
purview  of  the  Massachusetts  stat-  chell  v.  Augusta  Ry.  Co.,  87  S.  C. 
utes,  until  he  reaches  a  safe  place  376,  69  S.  E.  664  (1910).  But  one 
within  the  car .  intended  for  him  does  not  become  a  passenger  by  an 
(Merrill  v.  Eastern  R.  Co.,  139  Mass.  attempt  to  board  a  moving  train 
238).  One  who  goes  to  station  in  (Illinois  Cent.  Ry.  Co.  v.  Cotter,  31 
due  time  and  procures  a  ticket  is  Ky.  L.  Rep.  679,  103  S.  W.  279 
entitled  to  protection  as  a  passenger  (1907).  One  concluding  to  continue 
(Warner  v.  Baltimore,  etc.  Ry.  Co.,  a  journey  remains  a  passenger  and 
168  U.  S.  339,  42  Law  Ed.  491,  18  need  not  notify  conductor  (Anderson 
Sup.  Ct.  68  (1897);  Illinois,  etc.  v.  Missouri,  etc.  Ry.  Co.,  196  Mo. 
Ry.  Co.  V.  Treat,  179  111.  676,  64  442,  93  S.  W.  394  (1906).  There 
N.  E.  290,  aflf'g  76  111.  App.  327  is  no  distinction  between  the  degree 
(1898)  ;  Chicago,  etc.  Ry.  Co.  v.  of  care  owing  one  in  actual  course 
Weeks,  198  111.  661,  64  N.  E.  1039,  of  transit  over  the  track  of  a  rail- 
aff'g  99  111.  App.  618  (1902)  ;  Chi-  way  company  and  one  who  standing 
cago,  etc.  Ry.  Co.  v.  Walker,  217  on  the  platform,  is  constructively  a 
111.  606,  76  N.  E.  620  (1906);  Fre-  passenger;  the  highest  degree  of 
mont,  etc.  Ry.  Co.  v.  Hagblad,  72  practicable  care  is  the  rule  in  both 
Neb.  773,  106  N.  W.  1041,  4  L.  R.  A.  (citing  Philadelphia,  etc.  Ry.  Co.  v. 
(N.  S.)  264  (1906) ;  Bush  v.  Inter-  Derby,  14  How.  468,  14  L.  Ed.  502- 
borough  R.  Tr.  Co.,  187  N.  Y.  388,  1862),  and  a  presumption  of  negli- 
80  N.  E.  197,  aff'g  110  App.  Div.  gence  arises  where  the  accident  is 
706,  96  N.  Y.  Supp.  747  (1906);  due  to  defective  roadbed,  equipment 
Pincus  V.  Atlantic  Coast  Line  Ry.  or  management;  but  one  who  has 
O).,  140  N.  C.  450,  53  S.  E.  297,  purchased  a  ticket  and  is  standing 
111  Am.  St.  Rep.  856  (1906)  ;  Deich-  on  the  platform  is  not  a  passenger 
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although  he  has  not  entered  the  vehicle.**  A  passenger 
acquires  full  rights  by  entering  a  car,  before  the  train  is 
made  up,*^  or  at  any  point  on  the  journey  where  the 
carrier  accepts  passengers."  Where  it  is  the  practice  of 
the  carrier  to  stop  for  passengers  when  hailed,  the  fact 
that  he  stops  for  a  person  hailing  him  is  sufficient  evi- 
dence that  he  accepts  such  person  as  a  passenger;  and 
from  that  moment  the  relation  begins.**    It  is  well  settled 

in  the  sense  of  the  words  of  the  stair  and  from  which  he  falls  hy  reason 
ute  "while  being  transported  over  of  insufficient  light  (Moses  y.  Louis- 
its  road'  ;  the  phrase  is  construed  yille,  etc.  R.  Co.,  39  La.  Ann.  649, 
to  apply  to  those  who  have  once  em-  2  So.  567).  Hie  slightest  entry  into 
harked  oih  the  train,  whether  at  the  the  vehicle  is  clearly  sufficient 
time  of  the  accident  actually  on  it  (Cleveland  y.  N.  J.  Steamboat  Co., 
or  not,  if  acting  within  his  rights  68  N.  Y.  306) ;  8.  p.,  West  C!hieaga 
as  a  passenger,  including  getting  re-  R.  Co.  v.  Craig,  57  ni.  App.  411 
freshments,  'etc  (Fremont  Ry.  Co.  [entering  car].  One  who  goes  upon 
V.  Haghlad,  auprtiq.  the  gangplank  of  a  steamboat  for 
^Plaintiff  had  bought  a  ticket  at  the  purpose  of  taking  passage  there- 
defendant's  station  where  there  was  on  is  a  passenger  (Rogers  v.  Kenne* 
a  double  track,  for  a  train  which  was  bee  Steamboat  Co.,  86  Me.  261,  29 
to  pass  on  the  further  track.    While  Atl.  1069). 

crossing  the  nearer  track  in  order  to       '^Hannibal,  etc.  R.  Co.  v.  Martin^ 

enter  the  train,  he  was  struck  by  an-  111   111.  219   [train  not  made  up]; 

other  train,  coming  from  the  opposite  Missouri,   etc.    R.    Co.    y.    Sinunons 

direction.    Held,  that  he  was  entitled  [Tex.    Civ.    App.],    33   S.  W.  1096 

to  all  the  rights  of  a  passenger,  and-  [train  not  drawn  up  to  the  station 

that  the  railway  company  was  liable  platform] ;  Western  Maryland  R.  0>. 

(Warren    v.    Fitchburg    R.    Co.,    8  v.  Herold,  74  Md.  510,  22  AtL  323 

Allen,  227) ;  B.  p..  Beard  v.  Connec-  [detached  car;  unknown  rules  of  ex- 

ticut,  etc.  R.  Co.,  48  Vt.  101;  Sonier  elusion  immaterial]. 
y.  Boston,  etc.  R.  Co.,  141  Mass.  10,       ^Dewire  v.   Boston,   etc  R.  Co., 

6  N.  E.  84 ;  Klien  v.  Jewett,  26  N.  J.  148   Mass.   348,    19   N.   £.  523  [no 

Eq.  474;  Terry  v.  Jewett,   17  Hun,  station]. 

396;  C^ynor  v.  Old  Colony,  etc.  R.        *  Plaintiff  held  up   his  finger  to 

Co.,  100  Mass.  208.    A  railroad  com-  the    driver    of    the    omnibus,    who 

pany  is  responsible  for  injuries  re-  stopped  to  take  him  up,  and  just  as 

ceived  by  a  passenger  seeking  to  board  the  plaintiff  was  putting  his  foot  on 

one  of  its  trains  at  night,  who  finds  the  step  the  driver  drove  on,  and  the 

no  one  to  inform  him  how  to  reach  plaintiff   fell.     Held,   that  stopping 

the  sleeping-car  attached  to  the  train,  the   omnibus    implied   a   consent  to 

which  is  left  standing  outside  of  the  take  plaintiff  as  a  passenger  (Brien 

yard  and  to  which  a  sidewalk  laid  v.  Bennett,  8  Carr.  &  P.  724) ;  s.  p., 

by   the   company  leads    in   a   direct  as  to  a  horse-car  (Smith  v.  St.  Paul 

route,  which  the  passenger  follows,  R.  Co.,  32  Minn.  1 ) .    If  the  driver  of 


1309            CABBIEBS  OF  PASSENGEBS.           [§  490 

that  these  responsibilities  exist,  where  the  passenger  suf- 
fers injury  while  being  transferred  from  one  vehicle  or 
train  to  another  in  the  course  of  a  journey,'^^  or  while  quit- 
ting the  vehicle  for  any  lawful  purpose,  before  completing 
the  journey,  but  remaining  on  the  carrier 's  premises."  But 

a  car  recognizes  a  signal  given  by  a  of  it  given  to  the  passengers.  Plain- 
person  wishing  to  ride  upon  the  car,  tiff  fell  into  it  and  broke  his  leg. 
and  holds  it  for  him  to  enter,  the  in-  Held,  such  negligence  as  rendered 
■stant  he  places  his  foot  on  the  steps,  the  company  liable  (Vicksburg,  etc. 
he  becomes  a  passenger  (Ganiard  v.  R.  Go.  v.  Howe,  52  Miss.  202).  The 
Rochester,  etc.  R.  C,  50  Hun,  22,  2  relation  of  passenger  continues  dur- 
N.  Y.  Supp.  470).  But  the  facts  that  ing  the  transfer  (Walger  v.  Jersey 
plaintiff  signalled  defendant's  street  City,  etc.  Co.,  71  N.  J.  Law,  356, 
car  to  stop  for  her  to  get  on  board,  59  Atl.  14  (1006)  ;  Clark  v.  Durham 
and  that  the  driver  intended  to  stop  Tr.  Co.  138  N.  C.  77,  50  S.  E.  518, 
the  car  for  that  purpose,  are  not  107  Am.  St.  Rep.  526  (1905) ;  Street 
sufficient  to  establish  the  relation  of  cars,  transfers,  Joyce  v.  Metropolitan 
carrier  and  passenger  (Donovan  v.  St.  Ry.  dk).,  219  Mo.  344,  118  S.  W. 
Hartford  R.  Co.,  65  Conn.  201,  32  21  (1908);  Daniel  v.  Railway  Co., 
Atl.  350);  s.  p.,  Schepers  v.  Union  121  N.  Y.  Supp.  577;  Clark  v. 
Depot  R.  O.,  126  Mo.  665,  29  S.  W.  Durham  Tr.  Co.,  supra.  Where 
712.  street  oar  slows  up,  apparently  in 
**  Where  transfers  are  made  from  response  to  signal  (Lewis  v.  Houston 
one  car  to  another,  as  part  of  the  Electric  Co.,  39  Tex.  App.  625,  88 
journey,  the  carrier's  liability  con-  S.  W.  489,  112  S.  W.  593  (1909); 
tinues  through  the  transfer  (Baldwin  Karr  v.  Milwaukee,  etc.  Ry.  Co.,  132 
V.  Fairhaven,  etc.  R.  Co.,  08  Conn.  Wis.  662,  113  N.  W.  62,  13  L.  R.  A. 
^67,  37  Atl.  481);  and  if  required  (N.  S.)  283  (1907). 
to  cross  over  several  tracks  he  is  not  "^  A  passenger  on  a  railroad  does 
bound  to  stop,  look  and  listen  before  not  lose  his  character  as  such  by 
crossing  (Baltimore,  etc.  R.  Co.  v.  alighting  from  the  cars  at  a  regular 
State,  60  Md.  449).  A  railroad  com-  station,  although  he  has  not  yet  ar- 
pany,  taking  its  passengers  to  or  rived  at  the  terminus  of  his  jour- 
f rcxn  its  station  by  other  means  than  ney  ( Parsons  v.  N.  Y.  Central  R.  (I!o., 
its  railroad,  is  answerable  for  any  113  N.  Y.  356,  21  N.  E.  145  [prac- 
negligence  in  so  doing,  as  much  as  tically  overruling  State  v.  Grand 
if  the  journey  were  made  upon  its  Trunk  R.  Co.,  58  Me.  176] ;  Dodge  v. 
road  (Buffit  v.  Troy,  etc.  R.  Co.,  36  Boston,  etc.  S.  S.  Co.,  148  Mass.  207, 
Barb.  420,  aff'd,  40  K  Y.  168).  A  19  X.  E.  373  [passenger  entitled  to 
train  having  come  upon  another  protection  during  egress  from  boat  to 
wrecked  train  on  a  dark  night,  trans-  get  breakfast].  The  relation  exists 
ferred  its  passengers  to  a  train  be-  imtil  the  passenger  has  left  the  car- 
yond  the  wreck,  to  reach  which  they  rier's  grounds  (Pittsburgh,  etc.  R. 
had  to  cross  a  deep  ditch.  A  plank  Co.  v.  Martin,  2  Ohio  N.  P.  353  [run 
was  placed  across  it,  but  no  light  was  over  by  engine] .  One  does  not  lose 
stationed  near   it,   and  no  warning  his  character  as  passenger  by  leay- 
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the  rule  cannot  be  confined  to  these  cases.  Much  more 
does  it  continue  while  passengers  are  leaving  the  carrier's 
premises  at  their  final  destination.''^  It  ceases  after  they 
have  been  made  aware  of  their  arrival  at  the  place  of 
destination,  and  have  had  a  reasonable  time  to  get  off  the 
vehicle  "  and  to  leave  the  premises  of  the  carrier,  but  not 
until  then."  It  continues,  for  example,  while  a  passenger 
by  a  train  is  walking  along  the  station  platform,  without 

ing  the  train  for  business  or  con-  Ck>.,  156  Mass.  320,  31  N.  £.  391). 

venience  at  an  intermediate  station  The  relation  of  a  person  to  a  railroad 

(Chicago,  etc.  Ry.  Co.  v.  Sattler,  64  company  as   passenger  ceases  when 

Neb.  636,  90  N.  W.  649,  97  Am.  St.  he  voluntarily  leaves  its  train  at  a 

Rep.  666,  57  L.  R.  A.  890   (1902) ;  place  not  designed  for  the  discharge 

St.  Louis,  etc.  Ry.  Co.  v.  Humphreys,  of  passengers  ( Buckley  v.  Old  Colony 

26   Tex.    App.   401,    62    S.    W.    791  R.  Co.,  161  Mass.  26,  36  N.  E.  583) ; 

( 1901 )  ;  Texas,  etc.  Ry.  Co.  v.  Elli-  8.    p.,    Pittsburgh,    etc.    R.    CJo.    ▼. 

son,    87    S.    W.     (Tex.    App.)     213  Krouse,  30  Ohio  St.  222;  Finnegan 

(1905;    King   v.    Central,    etc.    Ry.  v.  Chicago,  etc.  R.  Co.,  48  Minn.  378, 

Co.,    107    Ga.     754,     33   S.   E.    839  51    N.    W.    122    [plaintiff  being  on 

(1899);    Zeccardi   v.    Yonkers,    etc.  wrong  train,  and  let  off,  walked  on 

Ry.  Co.,  190  N.  Y.  389,  83  K.  £.  31  track  and  was  injured].     One  who 

(1907)  ;    Missouri,   etc.   Ry.    Co.   v.  remained  on  a  train  a  half  hour  after 
Price,   106  S.   W.    (Tex.  App.)    700  reaching  his  destination,  it  being  the 

(1908)  ;  Austin  v.  St.  Louis,  etc.  Ry.  terminus  of  the  road,  held  not  to  be, 
Co.,  130  S.  W.  (Mo.  App.)  385  after  that  time,  a  passenger  (Chi- 
(1910)  ;  Layne  v.  Chesapeake,  etc.  cago,  etc.  R.  Co.  v.  Frazer,  55  Kans. 
Ry.  Co.,  66  W.  Va.  607,  67  S.  E.  582, 40  Pac.  923).  ComjKxrc  Chicago, 
1103  (1910)  ;  Central,  etc.  Ry.  Co.  etc.  R.  Co.  v.  Bell,  1  Kans.  App.  71, 
V.  Storrs,  53  So.  (Ala.)  746  (1910).  41  Pac.  209. 

"  Dwinelle  v.  N.  Y.  Central  R.  Co.,  •*  Where  a  woman  alighting  at  des- 
120  N.  Y.  117,  24  N.  E.  319;  Arm-  tination  in  early  morning,  a  reason- 
strong  V.  N.  Y.  Central  R.  Co.,  66  able  time  for  leaving  the  station  not 
Barb.  437,  aff'd,  64  N.  Y.  635 ;  Gay-  having  elapsed,  she  continued  a  pas- 
nor  V.  Old  Colony,  etc.  R.  Co.,  100  senger  and  entitled  to  recover  for 
Mass.  208;  Dodge  v.  Boston,  etc.  St.  injury  by  a  fall  from  the  platform 
Co.,  148  Id.  207,  19  N.  E.  373;  Or-  on  account  of  darkness,  notwithstand- 
cutt  V.  Northern  Pac.  R.  Co.,  45  ing  she  had  in  fact  concluded  to  re- 
Minn.  368,  47  N.  W.  1068.  main  at  the  station  until  daylight 

"Imhoff  V.  Chicago,  etc.  R.  Co.,  (Chicago,  etc.  Ry.  Co.  v.  Wood,  104 
20  Wis.  344;  Illinois  Central  R.  Co.  Fed.  663,  44  C.  C.  A.  118  (1900). 
V.  Slatton,  54  III.  133.  A  passenger  Where  one  must  cross  intervening 
on  a  street-car,  who  steps  from  the  tracks  of  the  company  after  alight- 
car  into  a  public  street,  ceases  to  be  ing,  he  continues  a  passenger  and 
a  passenger  the  moment  he  leaves  there  is  an  implied  agreement  on 
the  car    ( Creamer  v.  West  End'  R.  the  part  of  the  company  not  to  run 
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unreasonable  delay,  though  it  be  his  intention  to  leave  the 
platform  at  a  point  where  he  will  become  a  trespasser. 


65 


§  491.  Liability  to  free  passengers.  —  It  is  well  settled 
that,  in  the  absence  of  a  special  contract,"*  a  passenger 

trains  on  such  tracks  until  passen-  And   where,   having  safely   alighted 

gers   have  had  a  reasonable  oppor-  at   his    destination,    he    crosses    the 

tunitj  to  cross  (Chesapeake,  etc  Ry.  track  to  see  an  engineer  on  private 

Co.  V.  King,  99  Fed.  251,  40  C.  C.  A.  business,  he  is  no  longer  a  passenger 

432,  49  L.  R.  A.   102    (1900).     The  (Hendrick  v.  Chicago,  etc.  Ry.  Co., 

relation  continues  until  the  passen-  136  Mo.  546,  38  S.  W.  297   (1896). 

ger  has  had  reasonable  time  and  op-  A  woman  falling  over  a  cuspidor  in 

portunity  to  leave  the  carrier's  prem-  the  depot  had  ceased  to  be  a  passen- 

iaes    (Brunswick,    etc.    Ry.    Co.   v.  ger    (Green   v.   Baltimore,   etc.    Ry. 

Moore,   101  Ga.  684,  28  S.  E.   1000  Co.,  214  Pa.  240,  63  Atl.  603  (1906). 

(1897);    Atlantic,   etc.    Ry.    Co.    v.  Where  one  who  has  left  the  carrier's 

Dates,    103    Ga.    333,    30    S.    £.    41  premises   returns,   having   concluded 

(1898)  ;    Chicago  Term.   Ry.   Co.  v.  to  go  in  a  different  direction,  his  re- 

Schmelling,   197   111.   619,   64   N.   E.  lation     as     passenger     had     ceased 

714   (1902;  Glenn  v.  Lake  Erie,  etc.  (Rateree  v.  Galveston,  etc.  Ry.  Co., 

Ry.  Co.,  165  Ind.  659,  75  N.  E.  282,  36   Tex.   App.    197,    81    S.    W.    666 

112   Am.  St.  Rep.  255,  2  L.  R.  A.  (1904)  ;   and  so  where  one  remains 

(N.  8.)    872   (1905);   Fremont,  etc.  at   destination   a   considerable    time 

Ry.    Co.   V.   Hagblad,   72   Neb.    773,  after   arrival    (Kaase  v.   Gulf,   etc. 

106  N.  W.  1041,  4  L.  R.  A.   (N.  S.)  Ry.  Co.,  92  S.  W.    (Tex.  App.)    444 

254    (1906) ;  Texas,  etc.  Ry.  Co.  v.  (1906).    Where  one  arriving  at  des- 

Dick,  26  Tex.   App.  256,   63  S.  W.  tination  in  the  night  and  the  door 

895    (1901);  St.  Louis,  etc.  Ry.  Co.  of  the  vestibuled  train  was  opened 

T.    Wallace,   32   Tex.   App.    312,    74  on  the  side  in  the  direction  of  his 

S.    W.   581    (1903);    Louisville   Ry.  home,  but  after  alighting  he  walked 

Co.  v.  Mitchell,  127  S.  W.  (Ky.)  770  in   the   opposite  direction   and   was 

(1910).     But  where   at  destination  killed  by  another  train  on  another 

one  goes  into  the  station  and  remains  track,  held  he  was  not  a  passenger 

ten    or    fifteoi    minutes    for    social  at  the  time   (Payne  v.  Illinois,  etc. 

converse   the    relation   of   passenger  Ry.   Co.,  155   Fed.   73,  83  C.   C.   A. 

and   carrier   ceases    (Glenn  v.   Lake  589    (1907).     One  who   declines   to 

Erie,  etc.  Ry.  Co.,  supra),     A  rail-  make  use  of  exit  provided  by  car- 

roaid  discharges  its  duty  when  it  has  rier  from  its  premises  is  not  a  pas- 

safely  delivered  a  passenger  on  the  senger  (Legge  v.  New  York,  etc.  Ry. 

platform   of   the   terminal   company  Co.,  83  N.  E.    (Mass.)    367    (1908). 

over  whose  premises  it  has  no  con-  "Keefe  v.  Boston,  etc.  R.  Co.,  142 

trol   (Frazier  v.  New  York,  etc.  Ry.  Mass.  251. 

Co.,  180  Mass.  427,  62  N.  E.  731  "alt  is  generally  held  that  in  the 
(1902).  But  see  Lake  St.  L.  Ry.  case  of  gratuitous  passengers  con- 
Co.  V.  Burgess,  200  111.  628,  66  N.  E.  tracts  imposing  the  risks  of  trans- 
215,  aff'g  99  111.  App.  499    (1903).  portation    on    such    passengers    are 
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traveling  gratuitously  has  a  perfect  right  of  action  for 
injuries  suffered  by  him  through  the  carrier's  negli- 
gence.** The  fact  that  a  traveler  who  ought  to  pay  has 
not  paid,  and  does  not  intend  to  pay,  his  far  e,  does  not,  in 
the  absence  of  actual  fraud,  deprive  him  of  redress  for 
injuries."  There  is  no  practical  difference  between  the 
degree  of  care  which  a  free  passenger  has  a  right  to  claim, 
and  that  to  which  a  paying  passenger  is  entitled."* 

valid,  on  the  ground  that  the  com-  phia,  etc.  R.  Co.  v.  Derby,  14  Hov. 
pany  can  impose  any  limitation  it  U.  S.  468;  Gillenwater  v.  Madison, 
sees  fit  as  a  c<Midition  of  granting  etc.  R.  Co.,  5  Ind.  330 ;  Hurt  v.  South- 
the  pass  (Hodge  v.  Railway  Co.,  112  em  R.  Co.,  40  Miss.  391;  Benner 
App.  Div.  142,  97  N.  Y.  Supp.  1107) ;  Livery,  etc  Co.  v.  Buason,  68  111. 
but  see  Tingley  v.  Railway  Co.,  109  App.  17.  See  Denver,  etc.  Tr.  Ca 
App.  Div.  793,  96  N.  Y.  Supp.  866;  v.  Dwyer,  20  Colo.  132,  36  Pac  1108. 
Indianapolis  Tract.  Co.  v.  Klentschy,  "  Doran  v.  East  River  Ferry  Co., 
79  N.  E.  (Ind.)  908  (1907)  ;  Wal-  3  Lans.  106;  Wilton  v.  Middlesex  R. 
ther  V.  Southern  Pac.  Co.,  116  Pac.  Co.,  107  Mass.  108.  A  mother,  carry- 
(Cal.)  61  (1911) ;  John  v.  Northern  ing  in  her  arms  a  child  over  three 
Pac.  Ry.  Co.,  42  Mont.  18,  111  Pac.  years  old,  for  which  half  fare  was 
632  (1910) ;  Duncan  v.  Railway  Co.,  chargeable,  did  not  take  a  ticket  for 
113  Fed.  608.  Contra,  St.  Louis,  etc.  the  child.  At  the  time  his  mother 
Ry.  Co.  V.  Pitcock,  82  Ark.  441,  took  her  ticket,  no  question  waa 
101  S.  W.  726  (1907) ;  Zazoo,  asked  as  to  the  age  of  the  child,  ud 
etc.  Ry.  Co.  v.  Grant,  86  Miss,  there  was  no  intention  on  her  part 
366,  38  So.  602  (1905);  Sulli-  to  defraud  the  company.  Held,  that 
van,  etc.  Lumber  Co.  v.  Watson,  135  the  child  was  entitled  to  recover 
S.  W.  636  (1911)  (statutory);  against  the  company  for  injuries  as 
White  V.  St.  Louis,  etc  Ry.  Co.,  a  passenger  (Austin  v.  Great  West- 
86  S.  W.  (Tex.  App.)  962  (1905).  em  R.  Co.,  L.  R.  2  Q.  B.  4  2). 
Valid  except  as  to  willful  or  wanton  Where  a  woman  was  injured  in  get- 
negligence  (Marshall  v.  Nashville,  tiqg  aboard  of  a  steamer  by  falling 
etc.  R.  Co.,  118  Tenn.  264,  101  S.  W.  off  from  an  improper  gangplank; 
419,  9  L.  R.  A.  (N.  S.)  446  (1907) ;  held,  that  her  unwillingness  to  pay 
Boer  ing  v.  Chesapeake,  etc.  Ry.  Co.,  fare  because  of  such  injury,  and  the 
193  U.  S.  442,  24  Sup.  Ct.  616,  48  fact  that  the  captain  made  no  de* 
Law  Ed.  472,  20  App.  Cas.  (D.  C.)  mand  of  fare,  was  no  release  of  her 
600  (1904).  right  of  action  against  the  owners, 
■•Perkins  v.  N.  Y.  Central  R.  Co.,  unless  she,  at  the  time,  understood 
24  N.  Y.  106;  Nolton  v.  Western  R.  and  consented  that  it  should  be  so; 
Co.,  15  Id.  444;  Littlejohn  v.  Fitch-  and  this,  though  the  passage  was  two 
burg  R.  Co.,  148  Mass.  478,  20  N.  E.  and  a  half  days  long  (Union  Packet 
103;  Todd  v.  Old  Colony,  etc.  R.  Co.,  Co.  v.  dough,  20  Wall.  628). 
3  Allen,  18;  Great  Northern  R.  Co.  "a  Russell  v.  Pittsburg,  etc.  Ry. 
V.  Harrison,  10  Exch.  376;  Philadel-  Co.,  167  Ind.  306,  61  X.  E.  678,  87 
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§  492.  Who  are  not  free  passengers.  —  A  person  who 
receives  a  free  pass,  as  part  of  a  transaction  beneficial  to 
the  carrier,  is  not  a  merely  gratuitous  passenger.  Thus, 
a  drover  who  receives  a  pass  to  travel  with  cattle  on 
which  he  pays  freight,  is  not.°®  Neither  is  the  messenger 
of  an  express  company,  traveling  in  charge  of  its  freight, 
on  a  free  pass  over  a  railroad  carrying  such  f reight,*^*  nor 
a  mail  agent  in  charge  of  the  mail,*"  nor  a  porter  in  a 
parlor  car,*^  nor  those  selling  papers,  etc.*^ 

Am.  St  Rep.  214,  55  L.  R.  A.  253  the  rights  and  privileges  of  an  ordi- 

(1901)  ;   Ball  v.   Mobile  Light,  etc.  nary  passenger  for  hire  (Omaha,  etc, 

Co.,  146  Ala.  309,  39  So.  694  (1906)  5  R.  Co.  v.  Crow,  47  Neb.  84,  66  N.  W. 

Palmer  Trans.  Co.  v.  Smith,  137  K7.  21).     See  Richmond,  etc.  R.  Co.  v. 

319,    126   S.   W.   725,    136  Am.   St.  Bumsed,  70  Miss.  437,  12  So.  958, 

Rep.  295,  29  L.  R.  A.    (N.  S.)    321  §  488,  note  20,  an^e. 

(1909);  Indianapolis,  etc.  Trac.  Co.  V.  "Blair  v.  Erie  R.  Co.,  66  N.  Y. 

Lawson,  143  Fed.  834,  74  C.  C.  A.  313,    23    Am.    Rep.    55;    Brewer   v. 

630,  5  L.  R.  A.  (N.  S.)  721   (1906).  N.  Y.,  Lake  Erie,  etc.   R.   Co.,   124 

"  N.  Y.  Central  R.  Co.  V.  Lockwood,  Id.   59,   26   N.   E.    324;    Kenney   v. 

17  Wall.  367;  Poucher  v.  N.  Y.  Cen-  N.   Y.    Central   R.    Co.,    126    N.   Y. 

tral  R.  Co.,  49  N.  Y.  263 ;  Bissel  v.  426,  26  N.  E.  626 ;  Wilton  v.  Mid- 

N.  Y.  Central  R.  Co.,  25   Id,  442;  dlesex  R.  Co.,  107  Mass.   108;   For- 

Porter  v.  N.  Y.,  Lake  Erie,  etc.  R.  dyce   v.   Jackson,    56   Ark.    594,   20 

Co.,  59Hun,  177,  13N.  Y.  Supp.  491;  S.   W.  528,  597;    San  Antonio,  etc. 

Pumsylvania  R.   Co.  t.   Henderson,  R.  Co.  v.  Adams,  6  Tex.  Civ.  App. 

51   Pa.  St.  315;   Cleveland,  etc.   R.  102,  24  S.  W.  839.    See  §  488,  n.  22, 

Co.  V.  Curran,  19  Ohio  St.  1;  Tibby  ante. 

V.  Mo.  Pacific  R.  Co.,  82  Mo.  292;  "Seybolt  r.  N.  Y.,  Lake  Erie,  etc. 

Ohio,  etc.  R.  Co.  v.  Selby,  47  Ind.  R.    Co.,   95    N.    Y.   562;    Nolton   v. 

471;    Indianapolis,    etc.    R.    Co.    y.  Western  R.  Co.,  15  Id.  444;  Ck>llett 

Beaver,  41  Id.  493;  Lawson  v.  Chi-  v.  London,  etc.  R.  Co.,  16  Q.  B.  984; 

cago,  etc.  R.   Co.,  64  Wis.  447,  24  Cleveland,  etc.   R,   Co.  v.  Ketcham, 

N.  W.  618;  Little  Rock,  etc.  R.  Co.  133  Ind.  346,  33  N.  E.  116;  Mellor 

V.  Miles,  40  Ark.  298;  Nurse  v.  St.  v.  Missouri  Pac.  R.  Co.,  105  Mo.  455, 

Louis,  etc.  R.  Co.,  61  Mo.  App.  67;  14  S.  W.  768,  16  Id.  849;   Magoffin 

Missouri,    etc.    R.    Co.    v.    Cook,    12  v.    Missouri    Pac.    R.    Co.,    102    Mo. 

Tex.   Civ.  App.  203,  33  S.  W.  669;  640;  Gulf,  etc.  R.  Co.  v.  Wilson,  79 

Saunders  v.   Southern   Pac.   Co.,    13  Tex.  371,  15  S.  W.  280;  Yeomans  v. 

Utah,  275,  44  Pac.   932;   Delaware,  Contra  Costa  Nav.  Co.,  44  Cal.  71; 

etc.  R.  Co.  V.  Ashley,  67   Fed.  209,  Arrowsmith  v.  Nashville,  etc.  R.  Co., 

14  C.  C.  A.  368   [right  on  connect-  57  Fed.  165.    See  note  2,  §  488,  ante. 

ing  road].    He  is  not,  while  accom-  "Jones  v.  St.  Louis,  etc.  R.   Co., 

panying   his   stock,    entitled   to    all  125  Mo.  666,  28  S.  W.  883,  286  W. 


"See  §  488,  n.  23,  ante. 
[Law  op  Neg.    Vol.  I  —  83] 
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§  492a.  [Transferred  to  §  485d.] 


§  493.  Ejection  of  passengers.  —  If  a  passenger  refuses 
to  pay  his  lawful  fare,*'  or  to  give  proper  evidence  that 

833,  46  Am.  St.  Rep.  514,  26  L.  R.  sell    papers];    Flower    r.    Pennsyl- 

A.    718;    8.  P.,    Union   Pac.    R.    Co.  vania  R.  Co.,  69  Pa.  St.  210;  Fleming 

V.  Nichols,  8  KaoB.  506    [barkeeper  v.    East   Brooklyn    R.    Co.,    1   Abb. 

on    steamboat] ;    Commonwealth    v.  N.  C.  433 ;  Williams  v.  Pullman  Car 

Vermont,   etc.  R.   Co.,   108  Mass.   7  Co.,  40  La.  Ann.  87,  4  So.  85;  North- 

[one  paying  for  privilege  of  selling  western  R.  Co.  v.  Hack.  66  III.  239; 

lunches  to  passengers].    As  to  news-  Blackmore   v.    Toronto    R.    Co.,   38 

boys,  see  Phila.  Tr.  Co.  v.  Orbann,  Upp.  Can.   (Q.  B.]   172.     See  §  488, 

119   Pa.   St.   37,   12  Atl.   816    [per-  n.  24,  ante. 
mitted  by  conductor  to  enter  car  to 


•Westchester  R.  Co.  v.  Miles,  55  a  shorter  route  (Church  v.  Chicago, 
Pa.  St.  209;  Moore  v.  Columbia,  etc.  etc.  R.  Co.,  6  S.  D.  236,  60  N.  W. 
R.  Co.,  38  S.  C.  1,  16  S.  E.  781;  854),  or  by  an  expired  or  void  ticket 
Wardwell  v.  Chicago,  etc.  R.  Co.,  (Moore  v.  Ohio  River  R.  O.,  41  W. 
46  Minn.  514,  49  N.  W.  206;  Pea-  Va.  160,  23  S.  E.  539;  McGhee  ▼. 
body  V.  Oregon  R.,  etc.  Co.,  21  Ore.  Drisdale,  111  Ala,  597,  20  So.  301), 
121,  26  Pac.  1063.  A  railway  pas-  or  fare,  in  addition  to  his  ticket,  to 
senger  carried  beyond  the  point  of  the  first  place  at  which  the  train 
destination  without  any  fault  of  the  stops  (Atchison,  etc  R.  Co.  v.  Gants, 
carrier  must  pay  fare  to  the  next  38  Kans.  608,  17  Pac.  64),  or  for  n- 
station  or  suffer  ejection  (Soott  v.  fusing  to  pay  the  lawful  extra  charge 
Cleveland,  etc.  R.  Co.,  144  Ind.  125,  for  train  fare  (Lake  Erie,  etc.  R.  O). 
43  N.  E.  133;  Texas,  etc.  R.  Co.  v.  v.  Mays,  4  Ind.  App.  41»,  30  X.  E. 
James,  82  Tex.  306,  18  S.  W.  689  1106;  Easton  v.  Waters,  4  Tex.  Ill, 
[passenger  asleep]).  Otherwise,  if  16  S.  W.  640;  Ellsworth  v.  Chicago, 
his  being  carried  past  his  destination  etc.  R.  Co.,  96  Iowa,  98,  63  N.  W. 
was  carrier's  fault  (Dave  v.  Mor-  684).  As  to  when  extra  train  fare 
gan's  La.  R.  Co.,  47  La.  Ann.  576,  cannot  be  required,  see  Cleveland,  etc 
17  So.  128).  A  passenger  who  has  R.  Co.  v.  Beckett,  11  Ind.  App.  547, 
a  ticket  entitling  him  to  ride  to  his  39  N.  E.  429  [ticket  refused] ;  Mis- 
destination  from  a  station  not  yet  souri  Pac.  R.  v.  McClanahan,  66  Tex. 
reached,  may  be  ejected  on  refusal  530,  1  S.  W.  576  [office  not  open]; 
to  pay  fare  from  the  point  where  he  Eddy  v.  Rider,  79  Tex.  53,  15  S.  W. 
boarded  the  train  to  the  station  des-  113  [same];  Louisville,  etc  R.  Co. 
ignated  in  the  ticket  as  the  starting  v.  Wade  (Ky.)  12  S.  W.  275.  So  a 
place  (Chicago,  etc.  R.  Co.  v.  Adams,  passenger,  entering  a  parlor  or  chair 
60  HI.  App.  571 ) .  He  may  be  ejected  car,  who  declines  to  pay  proper  ex- 
if  he  refuses  to  pay,  otherwise  than  tra  charge,  cannot  complain  if  re- 
by  a  ticket  not  good  for  that  train  moved  to  the  first-class  car  without 
(Thorp  v.  Concord  R.  Co.,  61  Vt.  force  ( St.  Louis,  etc.  R.  Co.  v.  Hardy, 
378,  17  Atl.  791),  or  good  only  for  55  Ark.  134,  17  S.  W.  711).    It  is 
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he  has  paid  it,**  he  may  be  ejected  from  the  vehicle  or 
other  premises.  Where  the  passenger  has  in  fact  paid 
his  f are,'*  given  up  his  ticket,"'  or  is  willing  and  offers  to 
pay,*'  within  a  reasonable  time,*®  or  if  any  one  offers  to 

m 

not  necessary  thai  a  passenger  on  a  has  lost  his  ticket,  the  legal  fare  may 
street  car  should  tender  the  exact  be  exacted  from  him;  and  the  con- 
amount  of  his  fare,  hut  he  must  ductor  is  not  boimd  to  investigate 
tender  a  reasonable  amount,  and  the  the  excuse  of  the  passenger  for  it^ 
carrier  must  furnish  change,  and  five  nonproduction,  and  determine  whether 
dollars  is  such  a  reasonable  amount  it  is  made  in  good  faith  or  not 
(Barrett  v.  Market  St.  R.  Co.,  81  (Rogers  v.  Atlantic  City  R.  Co.,  57 
Cal.  296,  22  Pac  859).  A  genuine  N.  J.  Law,  703,  34  Atl.  11).  Though 
silver  coin,  worn  smooth  by  use,  not  the  conductor  honestly  believed  the 
appreciably  diminished  in  weight,  passenger  had  not  paid  his  fare,  when 
and  distinguishable,  is  a  legal  tender  in  fact  he  had,  and  the  passenger 
for  car  fare  (Jersey  City,  etc.  R.  Co.  makes  no  effort  to  show  that  he 
V.  Morgan,  52  N.  J.  Law,  60,  18  Atl.  had  paid,  and  was  immediately  taken 
904) ;  Norton  v.  (Ik>nsolidated  Ry  Co.,  back  on  the  train,  the  company  held 
79  Conn.  109,  63  Atl.  1087,  118  Am.  liable  for  expulsion  (Gulf,  etc. 
St.  Rep.  132  (1906) ;  Hudson  v.  R.  Co.  v.  Bamett,  12  Tex.  Civ.  App. 
Lynn,  etc.  Ry.  Co.,  178  Mass.  64,  59  321,  34  S.  W.  449).  See  also  Eddy  v. 
N.  E.  647  (1901) ;  Harp  v.  Southern  Elliot,  15  S.  W.  (Tex.)  41;  Harp  v. 
Ry.  Co.,  119  Ga.  927,  47  S.  E.  206,  Southern  Ry.  Co.,  119  Ga.  927,  47  S. 
100  Am.  St.  Rep.  212  (1904)  ;  Bray-  E.  206,  100  Am.  St.  Rep.  212  (1904). 
mer  v.  Seattle,  etc  Ry.  Co.,  35  Wash.  See  ante,  note  74. 
346,  77  Pac  496  (1904) ;  Price  v.  "Ward  v.  N.  Y.  Central  R.  Co.,  56 
Chesapeake,  etc  Ry.  Co.,  46  W.  Va.  Hun,  268,  9  N.  Y.  Supp.  377 ;  Hardy 
538,  33  S.  E.  255  ( 1899) ;  BoUes  v.  v.  N.  Y.  Central  R.  Co.,  58  Hun, 
Kansas,  etc  Ry.  Co.,  134  Mo.  App.  607,  12  N.  Y.  Supp.  55;  Buck  v. 
696,  116  S.  W.  459  (1909);  Texas,  Webb,  58  Hun,  185,  11  N.  Y.  Supp. 
etc  Ry.  Co.  v.  Diefenbach,  167  Fed.  617  [had  lost  ticket,  but  presented 
39,  92  C.  C.  A.  501  (1909) ;  Mo-  note  of  ticket  agent  to  conductor]. 
Kinley  v.  Louisville,  etc.  Ry.  Co.,  "Townsend  v.  N.  Y.  Central  R. 
137  Ky.  845,  127  S.  W.  483  (1910).  Co.,  4  Hun,  217;  Hamilton  v.  Third 
•*A  passenger  who  has  given  up  Ave.  R.  Co.,  53  N.  Y.  25;  Delaware^ 
bis  ticket,  but  who,  at  an  interme-  etc  R.  Co.  v.  Walsh,  47  N.  J.  Law, 
diate  station,  changes  his  seat,  can-  648;  St.  Louis,  etc.  R.  Co.  v.  Davis, 
not  recover  for  being  ejected  on  his  56  Ark.  51,  19  S.  W.  107;  Georgia 
refusal  to  pay  when  fare  was  after-  Railroad,  etc.  Co.  v.  Eskew,  86  Ga. 
wards  demanded;  he  having  refused  641,  12  S.  E.  1061 
to  give  any  explanation  (White  v.  '^  Where  a  passenger  produces  a 
Grand  Rapids,  etc.  R.  (Do.,  107  Mich,  ticket,  or  stands  read^  to  pay  the 
681,  65  N.  W.  521).    If  a  passenger  legal  fare,  he  may  recover  substantial 


*A    passenger    is    entitled    to    a    a  mislaid  ticket  (Chicago,  etc.  R.  Co. 
reasonable  time  within  which  to  find    v.  Willard,  31   111.  App.  435    [time 
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pay  for  him,'*  the  carrier  is  liable  for  the  act  of  his  ser- 
vants in  making  such  wrongful  ejection.^®  A  passenger 
who  wrongfully  refuses  to  pay  his  legal  fare  cannot,  after 
the  train  has  been  stopped  and  he  has  been  partially 
ejected,  claim  the  right  to  return  or  remain  on  payment 
of  fare ;  ^*  but  his  persistent  refusal  to  pay,  before  any 

damages   for   being  evicted    (Zazel-  gest   such    willingness    to   the  oon- 

meyer  v.  Cincinnati,  etc.  R.  O).,  102  duetor,   not   sufficient  to  place  the 

Mich.  214,  60  N.  W.  436).    A  mere  conductor  in  the  wrcmg  in  ejecting 

willingness  to  pay  the  fare,  unaccom-  the  passenger   (Texas,  etc.  R.  Co.  t. 

panied  by  any  act  calculated  to  sug-  James,  82  Tex.  306,  18  S.  W.  689). 


between   stations   reasonable] ;    Curl  N.  Y.  Supp.  856  [conductor] ) ;  hat 

V.  Chicago,  etc.  R.  Co.,  63  Iowa,  417  not  for   an   armed   altercation  with 

[reasonable    time    question    for    the  the   passenger   after   being  removed 

jury]),  and  to  deposit  the  fare  as  from  train  (Peavy  v.  Ge<»gia  R.  Ox, 

security  for  any  time  during  transit  81  Ga.  485,  8  S.  E.  70).    A  freight* 

(Knowles  v.  Norfolk  R.  Co.,  102  N.  train  brakeman  has  implied  authc^ 

C.  59,  9  S.  £.  7).     Upon  the  con-  ity  to  eject  trespassers  and  apparent 

duetor  demanding  his  fare,  plaintiff  trespassers    (Brevig  v.  Chicago,  etc. 

told  him  he  would  get  it  if  allowed  R.  Co.,  64  Minn.  168,  66  N.  W.  401). 

to  go  into  a  rear  car  and  see  a  man  "  Where  a  passenger  has  refused 

who  had  promised  to  pay  for  him.  to  pay  his  fare,  and  the  conductor 

The  conductor  refused  to  allow  him  has  lawfully  stopped  the  train  and 

to  do  so,  and  ejected  him.    Judgment  even  partially  ejected  him  from  tiie 

for-  plaintiff   (Clark  v.  Wilmington,  cars,  he  cannot,  by  offering  to  pay 

etc.  R.  Co.,  91  N.  C.  506).  his   fare,   make   the   continuance  of 

*An  actual  tender  of  fare,  made  the  process  of  expulsion  unlawful, 
before  a  train  is  stopped,  cannot  be  The  expulsion  may  be  completed,  on 
refused,  no  matter  who  makes  the  the  groimd  of  the  disorderly  con- 
tender (Ham  V.  Delaware,  etc  Canal  duct  involved  (Pease  v.  Delaware, 
Co.,  142  Pa.  St.  617,  21  Atl.  1012;  etc  R.  Co.,  101  N.  Y.  367,  6  N.  R 
Missouri,  etc.  Ry.  Co.  v.  Smith,  6  37).  A  railroad  company  may  refuse 
Ind.  Terr.  90,  89  S.  W.  668  (1905)  ;  to  accept  fare  after  its  train  has  been 
Baltimore,  etc.  Ry.  Co.  v.  Norris,  17  stopped  to  eject  a  passenger  for  noo- 
Ind.  App.  18&,  46  N.  E.  55,  60  Am.  payment,  and  may  again  eject  him 
St.  Rep.  166  (1896).  if  he  returns  to  the  train  (Pickens  t. 

"  The  company  is  liable  for  the  acts  Richmond,  etc.  R.  Co.,  104  N.  0.  312, 

of  its  trainmen  in  expelling  a  pas-  lOS.  E.  556).    A  passenger,  who  will- 

senger   (Cain  v.  Minneapolis,  etc.  R.  fully  and  captiously  refuses  to  pay 

Co.,  39  Minn.  297,  39  N.  W.  635),  and  extra  fare  demanded  of  him  because 

for  the  use  of  excessive  force  in  so  he   has  no   ticket,   cannot  reinstate 

doing,  if  acting  in  the  performance  himself,    after    the    train    has   been 

of  duty   (Burns  v.  Glens  Falls,  etc.  stopped  to  put  him  off,  by  offering  to 

R.  Co.,  4  N.  Y.  App.  Div.  426,  38  pay  (Harrison  v.  Fink,  42  Fed.  787). 
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act  has  been  done  towards  ejection,  does  not  deprive  him 
of  the  right  to  pay  and  remain."     If  the  carrier 's  agent, 

by  mistake,  fraud  or  malice,  sells  a  ticket  which  is  not  in 
proper  form  to  enable  the  passenger  to  travel  upon  the 
train  for  which  he  was  entitled  to  use  it,'*  or  refuses  to 

The  contrary  rule  was  once  asserted  Ellsworth  v.  Chicago,  etc.  R.  Co.,  05 
in  Georgia  (South  Carolina  R.  Co.  Iowa,  98,  63  N.  W.  584  [wrong 
y.  Nix,  68  6a.  572),  but  it  is  now  stamp];  Trice  v.  Chesapeake,  etc. 
limited  to  cases  of  wrongful  de-  R.  Co.,  40  W.  Va.  271,  21  S.  E.  1022 
mand  for  fare  (Georgia,  etc.  R.  Co.  [same];  St.  Louis,  etc.  R.  Co.  v. 
V.  Asmore,  88  Ga.  629,  15  S.  E.  13).  Mackie,  71  Tex.  491,  9  S.  W.  451 
One  who  in  good  faith  had  quietly  [ticket  agent  furnished  second-class 
submitted  to  expulsion  from  the  ticket  by  mistake];  Laird  v.  Pitts- 
train,  was  entitled  to  the  same  priv-  burgh  Traction  Co.,  166  Pa.  St.  4,  31 
ileges  as  any  other  citizen,  and  the  Atl.  51  [error  in  pimching  transfer 
company  could  not  refuse  to  carry  check].  So  where  a  conductor,  by 
him  after  an  offer  to  pay  his  fare  mistake,  etc,  spoils  or  takes  up  a 
(Louisville,  etc  R.  Co.  v.  Brecken-  ticket,  the  passenger  cannot  law- 
ridge,  34  S.  W.  (Ky.)  702  [expulsion  full^^  be  ejected  by  a  second  oonduo- 
probably  wrongful] ;  Illinois,  etc  Ry.  tor,  due  explanation  being  offered 
Co.  V.  Bauer,  66  111.  App.  124  (1896) ;  (Kansas  City,  etc.  R.  Co.  v.  Riley,  68 
Freeman  v.  Costley,  124  S.  W.  (Tex.  Miss.  765,  9  Sa  443  [tidcet  spoiled] ; 
App.)  458  (1910).  But  see  Louis-  Philadelphia,  etc.  R.  Co.  v.  Rice, 
ville,  etc.  Ry.  CUo.  v.  Cbttongim,  119  64  Md.  63,  21  Atl.  97  [conductor 
S.  W.  (Ky.)  751  (1909).  punched  wrong  coupon];   Ohio,  etc. 

"  O'Brien  v.  N.  Y.  Central  R.  Co.,  R.    Oo.    v.    Cope,    36    111.    App.    97 

80  N.  Y.  236.  [6&upon     detached     by     mistake] ; 

"  N.  Y.,  Lake  Erie,  etc.  R.  Co.  v.  Louisville,  etc.  R.  Co.  v.  Conrad,  4 
Winter,  143  U.  S.  60,  12  S.  Ct.  356  Ind.  App.  83,  30  N.  E.  406  [same] ; 
[mistakes  of  ticket  agent  and  first  Baltimore,  etc.  R.  O).  v.  Bambrey 
conductor];  Callaway  v.  Mellett,  15  (Pa.),  16  Atl.  67  [taken  up];  Eaat 
Ind.  App.  366,  44  N.  E.  198  [ticket  Tennessee,  etc.  R.  Co.  v.  King,  88 
agent];  Elliot  v.  N.  Y.  Central  R.  Ga,  443,  14  S.  E.  708  [taken  up]. 
Co.,  53  Hun,  78,  6  N.  Y.  ISupp.  363  See  also  Carpenter  v.  Washington, 
[station  doorkeeper  directed  ticket-  etc  R.  Oo,,  121  U.  S.  474,  7  S.  Ct. 
holder  to  wrong  train].  A  passenger  1002  [verdict  for  defendant] ;  Louis- 
is  entitled  to  notice  of  change  in  ville,  etc.  R.  Co.  v.  Gaines,  99  Ky. 
rules  as  to  sale  of  tickets  and  stop-  411,  36  S.  W.  174  [agent  gave  ticket 
page  of  trains  (Sheets  v.  Ohio  unduly  limited];  Evansville,  etc.  R. 
River  R.  Co.,  39  W.  Va.  475,  20  S.  E.  Co.  v.  Cates,  14  Ind.  App.  172,  41  N. 
566) ;  Murdock  v.  Boston,  etc.  R.  E.  712  [ticket  in  wrong  direction]. 
Co.,  137  Mass.  293;  Georgia  R.  Co.  Of  course,  if  the  defect  in  the  ticket 
V.  Olds,  77  Ga.  673  [mistake] ;  is  caused  by  the  default  of  one  who 
Georgia  R.,  etc.  Co.  v.  Dougherty,  86  is  not  an  agent  of  the  very  company 
Ga.  744,  12  S.  E.  747  [same:  pas-  refusing  to  accept  it,  the  question  is 
senger  not  bound  to  examine  ticket] ;  an   entirely    different   one    (Itfosher 
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V.  St.  Louis,  etc.  R.  Co.,  127  U.  S.  at  another  place  will  subject  tbe 
300|  8  S.  Ct.  1324).  Passengers  are  company  to  damages  (International, 
not,  under  such  circumstances,  etc.  Rj.  Co.  v.  Smith,  90  S.  W.  (Tex. 
bound  to  pay  fare  and  sue  for  the  App. )  700  ( 1905 ) ;  Atkinson  v. 
amount,  but  may  submit  to  ejection  Southern  Ry.  Co.,  114  Ga.  146,  39 
and  recover  damages  ( Pennaylvania  6.  E.  888,  55  L.  R.  A.  223  (1901); 
Co.  V.  Bray,  125  Ind.  220,  25  N.  E.  Kiley  v.  Chicago  City  Ry.  Co.,  189 
430).  But  in  Maryland,  it  is  held  111.  384,  50  N.  E.  794,  82  Am.  Si 
that  a  railroad  ticket  presented  by  a  Rep.  460,  52  L.  R.  A.  626  (1901). 
passenger  is  conclusive  evidence  of  But  see  White  v.  Evansville,  etc.  Ry. 
the  extent  of  his  rights,  as  between  Co.,  133  Ind.  480,  33  N.  £.  273 
him  and  the  conductor  of  the  train;  (1803).  A  passenger  may  reeoTer 
and  when,  by  its  terms,  it  does  not  for  wrongful  ejection  where  a  mis- 
entitle  him  to  passage,  although  the  take  in  the  issuance  of  the  ticket 
fault  may  be  that  of  the  railroad  was  made  by  the  agent,  and  the  same 
company  or  its  agent,  it  is  his  duty  explained  to  the  conductor.  In  such 
to  pay  the  fare  demanded,  and  seek  case  the  conductor  acts  at  his  peril, 
his  remedy  for  the  breach  of  con-  the  company  being  liable  to  an  ac- 
tract,  and,  on  his  refusal  to  pay,  he  tion  for  his  mistake  of  judgment 
may  rightfully  be  ejected  (Western  (Hot  Springs  Ry.  Co.  v.  Deloney,  65 
Maryland  R.  Co.  v.  Stocksdale^  83  Ark.  177,  45  S.  W.  351,  67  Am.  St 
Md.  245,  34  Atl.  880).  The  oases  Rep.  013  (1098);  Georgia  Ry.,  etc 
cited  in  the  Maryland  opinion  do  not  Elec.  Co.  v.  Baker,  125  Ga.  562,  54 
support  its  broad  statements.  The  S.  E.  630,  114  Am.  St.  Rep.  246,  7 
rule  appears  to  be  that  it  is  only  L.  R.  A.  (N.  S.)  103  (1906);  Illi- 
where  the  passenger  actually  knows  nois,  etc.  Ry.  dk).  v.  Jackson,  117  Ky. 
that  the  ticket  given  him  is  one  000,  25  Ky.  L.  Rep.  2087,  79  S.  W. 
which  cannot  possibly  be  good  and  1187  (1004);  Jacobs  v.  Third  Ave. 
ought  to  be  accepted,  that  he  is  not  Ry.  Co.,  71  App.  Div.  100,  75  N.  Y. 
at  liberty  to  attempt  to  travel  on  it.  Supp.  670  (1002) ;  Golden  v.  Pitts- 
Certainly  he  may  use  it,  if  appar-  burg,  etc.  Ry.  Co.,  28  Pa,  Sup.  O. 
ently  good  (Hufford  v.  Grand  313  (1906) ;  Memphis,  etc.  Ry.  Co.  v. 
Rapids,  etc.  R.  Co.,  53  Mich.  118,  Graves,  110  Tenn.  232,  75  S.  W.  729, 
18  N.  W.  580).  Any  other  rule  100  Am.  St  Rep.  803  (1903) ;  Texas, 
would  establish  one  law  for  the  rich  etc.  Ry.  Co.  v.  Ljmch,  94  S.  W.  (Tex. 
and  another  for  those  who  carry  App.)  1093  (1906);  Indianapolis, 
only  just  enough  money  to  pay  their  etc.  Ry.  Co.  v.  Wilcox,  161  Ind.  153, 
unavoidable  expenses;  a  class  which  67  N.  E.  093,  100  Am.  St.  Rep.  261: 
includes  nine-tenths  of  all  American  s.  c,  161  Ind.  153,  66  X.  £.  950 
women,  since  their  husbands  or  (1903);  Illinois,  etc.  Ry.  Co.  v. 
fathers  rarely  allow  them  a  cent  Harper,  83  Miss.  660,  35  So.  764,  102 
more  than  is  absolutely  necessary.  Am.  St.  Rep.  469,  64  L.  R.  A.  2S3 
The  Maryland  doctrine  involves  an  (1904).  Tonfra,  Brown  v.  Rapid  Ry. 
investigation  into  every  traveler's  Co.,  134  Mich.  691,  96  N.  W.  925 
pockets.  Where  one  havinor  pur-  (1903);  Kiley  v.  Chicago,  etc.  Ry. 
chased  a  ticket  took  the  train  by  Co.,  189  111.  384,  59  K.  E.  794,  82 
direction  of  the  authorized  represen-  Am.  St.  Rep.  460,  52  L.  R.  A.  626 
tative  of  the  company,  train  must  be  (1!M)1).  Statements  by  the  ticket 
stopped  at  destination,  and  ejection  agent  of  the  passenger's  rights  under 


1319                               CABBIEB8   OF  PASSENQEBS.                          [§   493 

stamp  one  as  required/^  a  passenger  using  it  in  good 
faith  may  recover  from  the  carrier  for  his  ejection,  al- 
though he  could  not  recover  against  the  conductor  per- 
sonally." A  passenger  who  is  offensively  disorderly  "  or 
persists  in  violating  reasonable  rules,  after  notice,"  or 

the  ticket  are  l>inding  on  the  com-  McKeman  v.  Manhattan  R.  Co.,  54 

pany,  and  where  the  holder  is  ejected  N.  Y.  Super.  Ct.  354  [drunk].     The 

in   consequence  of  reliance  on  such  conductor  of  a  car  may  eject  an  in- 

statemeDts  he  is  entitled  to  recover  toxicated  passenger,  if  he  is  offensive 

agtiinst  the  company  (Pittsburg,  etc.  to    other    passengers     (Murphy    v. 

Ky.  Co.  V.  Street,  26  Ind.  App.  224,  Union  R.  Co.,  118  Mass.  228) ;  or  if 

50  N.  £.  404   ( 1901 ) ;  Houston,  etc.  it  is  reasonably  certain  that  he  will 

Ry.  Co.  V.  White,  61   S.  W.    (Tex.  become  so   (Vinton  v.  Middlesex  R. 

App.)    436    (1901);    but   not   if   he  Co.,  11  Allen,  304;  Hall  v.  Memphis, 

knew  the  statement  to  be  incorrect  etc.  R.  Co.,  9  Fed.  585;   Quigiey  v. 

(Schmidt  v.  Cleveland,  etc.  Ry.  Co.,  Central   Pac.   R.   Co.,   11   Nev.   350; 

25  Ky.  L.  Rep.   11,  74  S.  W.   674  Eads  v.  Metropolitan  R.  Co.,  43  Mo. 

(1903);    Houston,    etc.    Ry.    Co.    v.  App.  536  [calling  conductor  a  liar] ). 

Stell,  28  Tex.  App.  280,  67  S.  W.  537  A    passenger,    with    or    without    a 

(1902).  ticket,  has  no  right  to  remain  on  a 

"Missouri  Pac.  R.  Co.  v.  Martino  train  when  he  is  disorderly,  or  uses 

(Tex.  Sup.),  18  S.  W.  1066  [agent  re-  obscene,  profane  or  vulgar  language 

fused   to   stamp   ticket].     The   fact  (Peavy  v.   Georgia  R.   Co.,   81   Ghu 

that  the  agent  had  omitted  to  stamp  485,  8  S.  E.  70) .    Willfully  refusing 

the  coupon  did  not  excuse  the  com-  to  pay  legal  fare,  to  the  p<Hnt  of 

pany     for    ejecting    the    passenger  compelling  a  stoppage  of  the  train 

on   presentation   of   the   coupon   un-  and  his  partial  ejection,  is  disorderly 

stamped,  the  passenger  not  having  conduct    (see   note   23,   supra).     A 

learned  of  the  agent's  omission  till  passenger    who    is    offensively    dis- 

he   had  taken  the   train    (Northern  orderly   (Chesapeake,  etc.  Ry.  Co.  v. 

Pac.  R.  Co.  V.  Pauson,  17  C.  C.  A.  Saulsberry,  112  Ky.  915,  23  Ky.  L. 

287,  70  Fed.  585).     Where  the  pur-  Rep.  2341,  66  S.  W.  1061,  56  L.  R.  A. 

chaser  of  a  round  trip  ticket,  provid-  580    (1902);    Hudson   v.   Lynn,   etc. 

ing  for  signing  and  stamping,  etc.,  Ry.  Co.,  178  Mass.  64,  59  N.  E.  647 

uses  due  diligence  to  have  the  same  (1901) ;  Gallegley  v.  Kansas,  etc.  Ry. 

done,      his     ejection     is     wrongful  Co.,  83  Miss.  171,  35  So.  420  (1903) ; 

(Southern  Ry.  Co.  v.  Wood,  114  Gra.  Leonard  v.  St.  Louis  Trans.  Co.,  115 

140,  39  S.  E.  894,  66  L.  R.  A.  536  Mo.  App.  349,  91  S.  W.  452   (1905). 

(1901).  "A  pas-enger  may  be  ejected  for 

"See  Frederick  v.  Marquette,  etc.  refusing  to  conform  to  a  rule  that 

R.  Co.,  37  Mich.  342.  coupons   should  be   detached  by  the 

"  Sullivan  v.   Old   Colony  R.   Co.,  conductor    in    collecting    fare,    and 

148  Mass.  119,  18  N.  E.  678  [drunk  should  not  be   accepted  if  detached 

and   disorderly] ;    Louisville,  etc.   R.  from  the  book  if  known  to  and  ac- 

Co.  v.  Logan,  88  Ky.  232,  10  S.  W.  cepted  by  him   (Norfolk,  etc.  R.  Co. 

655   [drunk,  violent  and   indecent] :  v.  Wysor,  82  Va.  250) ;  or  requiring 
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who  is  suffering  from  an  infectious  and  dangerous  dis- 
ease," may  also  be  ejected.  But  the  carrier  is  respon- 
sible for  any  mistake  in  judging  of  such  cases,  however 
natural.  The  sincere  belief  of  his  servants  that  a  pas- 
senger is  drunk,  who  is  in  fact  quite  sober,  but  sick,'*  or 
that  he  is  infectiously  diseased,  when  in  fact  he  is  not,  is 
no  excuse.  The  ejection  of  a  passenger,  or  even  of  a 
trespasser,  must  be  made  with  ordinary  care  *°  and  with 
as  little  violence  and  inconvenience  as  is  reasonably  prac- 
ticable. Therefore,  if  he  is  ejected  while  the  vehicle  is 
in  motion,*^  or  with  unnecessary  force,®*  the  carrier  is 

a   ticket   to   be    stamped   or   signed  29  S.  W.  394).     As  to  when  a  con* 

(Edwards  v.  Lake  Shore,  etc  R.  C(x,  duotor  was  justified  in  pushing  the 

81  Mich.  364,  45  N.  W.  827) ;  or  ex-  passenger  off  the  car  platform,  see 

eluding  dogs  (Butler  v.  Steinway  R.  Atchisoif,   etc    R;   Co.   v.   Brown,  2 

Co.,  87  Hun,  10,  33  N.  Y.  Supp.  845) ;  Kans.  App.  604,  42  Pac  588;  Chi- 

or  providing  separate  car  for  colored  cago,  etc.  R.  Co.  v.  Doherty,  53  III. 

people,  as  good  as  any  others  ( Chesa-  App.  282.     Even  if  plaintiff  was  a 

peake,  etc.  R.  Co.  v.  Wells,  1  Pickle,  trespasser,  the  driver  was  not  justi- 

613,  4  S.  W.  5).     See  Thompson  v.  fied  in  removing  her  from  the  ear 

Truesdale,  61  Minn.   129,  63  N.  W.  with  such  disregard  of  her  personal 

259  [waiver  of  provision  in  ticket  re-  safety;  but  plaintiff's  youth  exempted 

quiring  coupons  to  be  detached  by  her    from    the    charge    of   being  a 

conductor].  "trespasser,"  in  the  legal  significa- 

"  Paddock  v.  Atchison,  etc.  R.  Co.>  tion  of  the  word  ( Barre  v.  Reading 

37  Fed.  841.  R,  Co.,  165  Pa.  St.  170,  26  Atl.  90). 

"Conolly  V.  Crescent  City  R.  Co.,  "Sanford  v.  Eighth  Ave.  R.  Co., 

41  La.  Ann.  57,  5  So.  259  [apoplexy  23  N.  Y.  343;  Penn.  R.  Co.  v.  Van- 

and    vomiting] ;     Regner    v.    Glens  diver,   42    Pa.    St.    365 ;    Holmes  v. 

Falls,  etc.  R.  Co.,  74  Hun,  202,  26  Wakefield,   12  Allen,  580;  Meyer  v. 

K  Y.  Supp.  623  [St.  Vitus'  dance].  Pacific  R.  Co.,  40  Mo.  151;  Chicago 

"  Kline  v.  Central  Pac.  R.  Co.,  37  R.  Co.  v.  Pelletier,  134  111.  120,  34 

Cal.  400;   Gill  v.  Rochester,  etc  R.  N.  E.  770;  Fell  v.  Northern  Pac  R. 

Co.,   37   Hun,   107;    Gallena  v.   Hot  Co.,  44  Fed.  248;  Thompson  v.  Yazoo, 

Springs  R.   Co.,    13   Fed.    116.     See  etc  R.  Co.,  72  Aliss.  715,  17  So.  229 

State    V.    Kinney,    34    Minn.    311;  [boy  trespasser];  Texas,  etc.  R.  Co. 

Louisville,  etc.   R.   Co.  v.   Sullivan,  v.  Mother,  5  Tex.  Civ.  App.  87,  24 

81    Ky.    624;    N.   J.   Steamboat   Co.  S.  W.  70  [trespasser].     One  who  is 

v.  Brockett,  121  U.  S.  637,  7  S.  Ot  compelled,  by  threats,  to  jump  off  a 

1039.     The  law  as  to  care  and  un-  moving  car,  can  recover   (Gulf,  etc. 

necessary  violence   in  the  expulsion  R.  Co.  v.  Kirkbride,  79  Tex.  467,  15 

of  a  person  from  a  train  is  the  same,  S.  W.  495;   Boggess  v.  Chesapeake, 

whether  the  person  is  rightfully  or  etc.  R.  Co.,  37  W.  Va.  297,  16  S.  E. 

wrongfully  on  board   (Southern  Pac.  52^). 

Co.  V.  Kennedy,  9  Tex.  Civ.  App.  232,  "  In  ejecting  a  passenger  from  a 
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liable  for  the  consequences.  It  is  not,  however,  as  matter 
of  law,  a  want  of  ordinary  care  to  eject  an  active  man 
from  a  horse  car  while  it  is  in  motion ;  *'  though  it  might 
be  to  so  eject  an  invalid  or  a  child.  Statutes  sometimes 
prescribe  that  the  ejection  of  passengers  is  to  be  made  at 
a  station  or  dwelling  house:  ip  which  case  passengers 
cannot  be  put  off  at  other  places ;  ®*  but  in  the  absence  of 
such  statute  there  is  no  such  rule  at  common  law  in  favor 
of  willful  wrongdoers.®**     They  must  not,  however,  be  put 

street  car  the  conductor  can  use  no  etc.  R.  Co.  v.  Mays,  4  Ind.  App.  413, 

more  force  than  is  necessary  for  that  30  N.  E.  1106;  Illinois  Cent.  R.  Co. 

purpose,  and  if  he  do  so  the  company  v.  Latimer,  128  111.  163,  21  N.  E.  7 ; 

will  be  liable   (Haman  v.  Omaha  R.  Wright  v.  California  C.  R.  Co.,  78 

Co.,  35  Neb.  74,  52  N.  W.  830;  Jar-  Cal.  360,  20  Pac.  740.    Laws  Fla.  c. 

dine  v.  Cornell,  50  N.  J.  Law,  485,  14  1987,  §  41,  which  prohibits  the  ex- 

Atl.  590;   Pennsylvania  Co.  v.  Con-  pulsion  of  a  passenger  by  a  railroad 

nell,  127  III.  419,  20  N.  £.  89  [find-  company  for  non-payment  of  fare  at 

ing  that  force  used  in  ejecting  pas-  any  point  other  than  a  usual  stopping 

senger  was  willful  or  wanton] ;   St.  place,  or  near  some  dwelling  house, 

Louis    R.    Co.    Y.    Huffman,    32    S.  does  not  apply  to  the  expulsion  of  a 

W.    (Tex.  App.)    30;   Alabama,  etc.  passenger    wantonly    violating    any 

R.  Co.  V.  Frazier,  93  Ala.  45,  9  So.  other  reasonable  rule  of  the  company 

303    [willful  violence] ;   Citizens'  R.  (South  Fla.  R.  Co.  v.  Rhoads,  25  Fla. 

Co.  V.  Willoeby,  134  Ind.  563,  33  N.  40,  5  So.  633).     Rules  of  the  com- 

£.  627).     For  cases  in  which  it  was  pany  are  not  equivalent  to  a  statute 

held    that    no    undue    violence    was  in  this  respect  (Moore  v.  Columbia, 

used,  see  Wright  v.  California  Cent.  etc.  R.  Co.,  38  S.  C.  1,  16  S.  E.  781). 

R.   Co.,   78   Cal.   360,   20  Pac.   740;  "Great  Western  R.  Co.  v.  Miller, 

Atchison,   etc.   R.   Co.  v.   Gants,   38  19   Mich.   305;    Beebe   v.   Ayres,   28 

Kans.  608,  17  Pac.  54;  N.  Y.,  Lake  Barb.  275.     The  conductor  may  re- 

£rie,  etc.  R.  Qo.  v.  Bennett,  1  C.  C.  move  a  person  refusing  to  pay  his 

A  544,  50  Fed.  496  [mere  words].  fare,  at  any  point  on  the  road,  pro- 

■•  Murphy    v.    Union    R.    Co.,    118  vided  the  place  selected  is  not  such 

Mass.  228.     The  question  is  usually  as  to  work  an  injury  to  him  (Moore 

one  for  the  jury.  v.  Columbia,  etc.  R.  Co.,  38  S.  C.  1, 

••Chicago,  etc.  R.  Co.  v.  Peacock,  16  S.  E.  781;  Rudy  v.  Rio  Grande 
48  111.  253;  Higgins  v.  Watervliet  W.  R.  Co.,  8  Utah,  165,  30  Pac.  366; 
Turnpike,  etc.  Co.,  46  N.  Y.  23 ;  Magee  v.  Oregon  R.,  etc.  Co.,  46  Fed. 
Boehm  v.  Duluth,  etc.  R.  Co.,  91  734).  If  a  person  entering  a  train 
Wis.  592,  65  N.  W.  506;  Nichols  v.  refuses  to  pay  his  fare  when  law- 
Union  Pac  R.  Co.,  7  Utah,  510,  27  fully  demanded,  he  is  a  trespasser, 
Pac.  693.  As  to  what  is  a  "  sta-  and  not  a  passenger,  and  at  common 
tion,"  under  such  statutes,  see  law  the  carrier  is  not  bound  to  put 
Baldwin  v.  Grand  Trunk  R.  Co.,  64  him  off  at  a  station,  or  usual  stop- 
X.  H.  596,  15  Atl.  411;  Lake  Erie,  ping  place,  provided  it  will  not  ex- 
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off  at  dangerous  places;  and  a  place  which  affords  no 
<5onvement  access  to  a  highway  is  usually  considered  dan- 
gerous.*" And  prudence  must  be  used  in  every  respect 
in  selecting  the  point  of  ejection.  An  intoxicated  person 
must  not  be  put  off  at  a  time  or  place  likely  to  cause  him 
needless  injury ;  "^  and  one  put  off  on  account  of  an  in- 
fectious disease  must  be  set  down  at  a  place  where  it  is 
reasonably  expected  that  he  can  receive  necessary  as- 
sistance.** Persons  entering  a  train  in  good  faith,  by 
mistake,  are  entitled  to  especial  care  and  consideration, 
w^hen  required  to  quit  the  train.*"  A  passenger  may  re- 
<;over  for  a  wrongful  expulsion  from  a  railroad  train, 
though  no  force  was  used,  where  he  left  the  train  against 
bis  own  will  in  compliance  with  an  apparently  peremptory 
order  of  the  conductor.*^  Rules  of  a  railway  company  re- 
quiring passengers  to  purchase  tickets  before  entering 
the  train  and  making  an  additional  charge  if  fare  is 

pose  him  to  serious  danger,  or  result  coming].     In   Roseman  v.  Carolinii 

in  wanton  injury  to  him  (Wyman  v.  Cent.  R.  Co.,  112  N.  C.  709,  16  S.  E. 

Northern  Pac.  R.  Co.,  34  Minn.  210,  766;  and  in  LouisTille,  etc.  R.  Co.  v. 

^5  N.  W.  349).    Otherwise,  as  to  one  Johnson,  92  Ala.  204,  9  So.  269,  it 

^not  a  trespasser  (Hardenbergh  v.  St.  was  held  that  sufficient  care  had  been 

Paul,   etc.   R.   Co.,   39   Minn.   3,   38  taken. 

N.  W.  625 ) .  "  Paddock  v.  Atchison,  etc.  R.  Co., 

**  See  cases  in  next  note.  37   Fed.   841    [small-pox  passenger]. 

"A  man  got  on  a  train  in  an  in-  •Lewis  v.  Delaware,  eta  Canal 
toxicated  condition,  and,  on  his  fare  Co.,  145  N.  Y.  508,  40  N.  E.  248;  In- 
being  demanded  by  the  conductor,  ternational,  etc.  R.  Co.  v.  Smith 
refused  to  pay,  and  was  put  oft  the  1  8.  W.  (Tex.),  565.  Where  plaintiff 
train  at  a  point  between  stations,  having  a  ticket  over  another  road, 
It  was  cold,  and  there  was  snow  on  showed  it  to  the  brakeman  of  d^ 
the  ground,  and,  being  helplessly  fendant's  train  before  getting  on. 
drujik,  he  was  frozen.  Held,  that  and  he  assisted  her  and  her  children 
to  eject  one  from  a  train  when  he  is  on ;  held,  that  the  conductor  wai^  not 
in  such  a  physical  or  mental  condi-  justified  in  putting  her  off  the  train 
tion  that  serious  bodily  harm  may  at  a  station  that  was  not  a  reaaon* 
result  from  it  is  culpable  negligence  ably  safe  and  convenient  point  from 
(Louisville,  etc.  R.  Co.  v.  Sullivan,  81  which  she  could  expeditiously  reach 
Ky.  624).  To  same  effect,  Louisville,  her  proper  train  (Patry  t.  Chicago, 
etc.  R.  Oo.  V.  Johnson,  108  Ala.  62,  etc.  R.  Co.,  82  Wis.  408,  52  N.  W. 
19  So.  51;  s.  c,  before,  104  Ala.  241,  312). 

16  So.  75;  Louisville,  etc.  R.  Co.  v.  ••Georgia  R.  Cp.  v.  Eskew,  86  Ga. 

Ellis,  97  Ky.  330,  30  S.  W.  979  [train  641,  12  S.  E.  1061. 
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paid  on  the  train  are  uniformly  upheld  as  reasonable 
when  the  additional  fare  is  itself  reasonable,  and  one  may 
be  ejected  for  failure  to  comply  with  such  rules,  unless 
the  amount  exceeds  the  maximum  allowed  by  law.  But 
if  the  ticket  office  was  not  open  for  a  reasonable  time,  or 
for  the  time  required  by  statute,  the  plaintiff,  though 
seeking  to  purchase  a  ticket,  being  thereby  prevented 
from  doing  so,  and  the  circumstances  being  explained  to 
the  conductor  who  ejected  him,  notwithstanding  his 
tender  of  the  price  of  the  ticket,  has  his  action  against 
the  company.**  But  such  a  general  rule  by  a  street  or 
suburban  railway  is  unreasonable  and  void,  and  one  ten- 
dering the  price  of  a  ticket  is  entitled  to  be  carried  and 
has  his  action  in  case  of  ejectment;  except  that  such  a 
regulation  will  be  upheld  as  reasonable  where  restricted 
to  those  boarding  the  cars  at  other  places  than  regular 
stations.**  It  has  been  held,  however,  that  where  one 
boards  a  street  car,  knowing  the  rule  of  the  company  to 
require  transfer  slips,  and  insists  on  riding  as  on  a  trans- 
fer, to  which  he  was  entitled  but  of  which  he  has  been 
deprived  by  the  negligence  of  the  conductor  of  the  first 
car,  he  may  be  rightfully  ejected.*'  Upon  the  same  rea- 
soning it  has  been  held  that  one  knowing  the  rule  to  eject 
passengers  unless  ticket  is  exhibited  or  fare  paid  has  no 
right  to  board  the  train  and  claim  the  right  of  being  car- 
ried on  a  ticket  which  has  been  lost  by  the  negligence  of 
the  baggage  agent.**  But  one  though  lawfully  subject  to 
ejection  has  his  action  against  the  company  for  being 

•»  Atchiscm,  etc.  Ry.  Oo.  v.  Dicker-  Southern  Pac.  Ry.  Co.,  138  N.  C.  656, 

son,  4  Kans.  App.  845,  46  Pac.  975  51  S.  E.  127   (1906). 

(1896) ;  Phillips  v.  Southern  Ry.  Co.,  "Nashville,  etc.  Ry.  Co.  v.  Griffin, 

114  Ga.  284,  40  S.  E.  268    (1901)  ;  104  Tenn.  81,  57  S.  W.  153,  49  L.  R. 

Rivers  v.  Kansas,  etc.  Ry.  Co.,  86  A.  461  (1900). 

Miss.  671,  38  So.  608  (1906) ;  Man-  "*  Norton  v.  Consolidated  Ry.  Co., 

nier  ▼.  New  York,  etc  Ry.  Co.,  70  79  Conn.  109,  63  Atl.  1087,  118  Anu 

N.  Y.  App.  DIv.  406,  76  N.  Y.  Supp.  St.  Rep.  182  (1908). 

521,  reVd,  67  N.  E.  669,  176  N.  Y.  ^Gahrestofn,  etc.  Ry.  Co.  v.  Scott, 

Supp.  281,  96  Am.  St.  Rep.  619,  62  34   Tex.   App.   601,   79   S.   W.   642 

L.  R.  A.  357    (1906);   Ammons  v.  (1904). 
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ejected  at  a  dangerous  place  or  with  unnecessary  vio- 
lence.'*' Greater  care  must  be  used  in  expelling  a  crippled 
or  otherwise  disabled  person  than  one  in  normal  physical 
condition,**  and  not  even  a  drunken  man  should  be  ex- 
pelled at  such  place  and  under  such  circumstances  as  will 
probably  expose  one  in  his  condition  to  injury.*^  Con- 
tributory negligence  constitutes  no  defence  to  an  action 
for  expulsion  with  excessive  violence  or  willful  wrong.*" 
Where  the  proposed  passenger  asked  for  a  ticket  by  a 
route  named  and  without  his  knowledge  was  given  one  by 
another  train,  and  got  on  the  train  for  which  he  had  asked 
a  ticket,  he  is  rightfully  there,  the  ticket  agent  *s  knowl- 
edge will  be  imputed  to  the  conductor.**  If  wrongfully 
ejected  it  is  immaterial  that  the  employee  was  not  au- 
thorized.^®°  Where  the  carrier  has  provided  reasonable 
service  between  points  or  stations,  it  has  the  right  to  run 
fast  trains  stopping  only  at  large  cities,  and  it  is  the 
duty  of  a  proposed  passenger  to  ascertain  whether  the 
train  stops  at  a  particular  station,  and  if  he  takes  pas- 
sage without  doing  so  and  is  ejected  before  his  destina- 

•«  Moore  v.  Nashville,  etc.  Ry.  Co.,  Ry.  Co.,  125  Fed.  897,  62  C.  C.  A. 

137  Ala.  495,  34  So.  617  (1903) ;  St.  417,  63  L.   R.   A.   872    (1903);  St 

Louis,   etc.   Ry.    C!k>.   v.    Osbom,   67  Loui9,   etc.   Ry.   Co.   v.  Dallas,  1S4 

Ark.    399,    55    S.    W.    142    (1900);  S.  W.   (Ark.)  247   (1910). 

Mclver  v.  Florida,  etc.  Ry.  Co,,  110  "Louisville,  etc.  Ry.  Co.  v.  Goben, 

Ga.  223,  36  S.  E.  775,  65  L.  R.  A.  437  15  Ind.  App.  123,  42  N.  E.  1116,  43 

U900) ;  Citizens  St.  Ry.  Co.  v.  Qark,  N.  E.   890    (1896) ;    St.  Louis,  etc 

33  Ind.  App.  190,  71  N.  E.  53,  104  Ry.  Co.  v.  Kilpatrick,  67  Ark.  47,  54 

Am.  St  Rep.  249   (1904)  ;  Klenk  v.  S.  W.  971    (1899)  ;  Randell  v.  Chi- 

Oregon,  etc.  Ry.  Co.y  27  Utah,  428,  cago,  etc.  Ry.  Co.,  102  Mo.  App.  342, 

76  Pac.   214    (1904);    Norfolk,   etc.  76  S.  W.  493  (1903)  ;  Louisvifle,  etc 

Ry.  Co.  V.  Brame,  63  S.  E.    (Va.)  Ry.  Co.  v.  Forrest,  6  Ga.  App.  766, 

1018  (1909).  65  S.  E.  808   (1909). 

••Young  V.  Texas,  etc.  Ry.  Co.,  51  ••Levan  v.  Atlantic,  etc  Ry.  Oix, 

La.  Ann.  295,  25  So.  69  (1898) ;  St.  86  S.  C.  513,  68  S.  E.  770  (1910). 

Louis,  etc.  Ry.  Co.  v.  Woodruff,  89  "•St  Louis,  etc  Ry.  Co^  v.  Kil- 

Ark.  9,  115  S.  W.  953  (1909).  patrick,   67  Ark.  47,  64  S.  W.  971 

•^Hudson  V.  Lynn,  supra;  Central  (1890) ;  Brunswick,  etc.  Ry.  Co.  v. 
etc.  Ry.  Co.  v.  Mackey,  103  111.  App.  Bostwick,  100  Ga.  96,  27  S.  E.  725 
15  (1902) ;  Mason,  etc.  Ry.  Co.  v.  (1896)  ;  Southern  Ry.  Co.  v.  Wild- 
Moore,  125  Ga.  810,  54  S.  E.  710  man,  119  Ala.  665,  24  Sc  764 
(1906);    Kom   v.    Chesapeake,   etc  (1898). 
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tion  is  reached  he  has  no  right  to  complain.*®*  Where 
the  train  for  which  plaintiff  had  bought  a  ticket  passed 
without  stopping  he  may  rightfully  take  the  next  train 
and  is  entitled  to  recover  for  ejection.*®*  Where  one 
wrongfully  on  the  train  dares  the  conductor  to  put  him 
off,  and  upon  his  attempt  to  do  so  assaults  him  violently, 
the  company  is  not  liable  for  unnecessary  violence  there- 
after used  by  the  conductor.*®'  The  carrier  is  respon- 
sible for  the  malicious  ejection  of  a  passenger  by  train 
hand,  if  done  in  connection  with  the  discharge  of  his  duty 
to  the  master  in  relation  to  the  passenger,  notwithstanding 
it  was  not  in  the  line  of  his  service.*®*  Where  one  who 
refuses  to  pay  fare  has  nevertheless  been  carried  to  the 
end  of  the  line  and  on  the  return  trip  refuses  to  pay  an 
additional  fare  he  may  be  rightfully  ejected.*®®  A  pas- 
senger with  the  right  of  stop-over  whose  ticket  has  been 
taken  up  by  the  conductor,  against  his  protest,  before 
reaching  the  intermediate  point,  has  his  action  against  the 
company  for  his  ejection  upon  his  resuming  his  jour- 
ney.*®* One  failing  to  produce  transfer  may  rightfully 
be  expelled  though  he  has  paid  his  f  are.*®^  If  parent  re- 
fuses fare  owing  for  child  accompanying  him,  both  may 
lawfully  be  ejected.*®"  The  holder  of  a  commutation 
ticket,  which  he  has  permitted  to  become  so  defaced  that 
the  unused  fares  on  it  are  indistinguishable,  may  right- 

""Albin  V.  Gulf,  etc.  Ry.  Co.,  05  Co.,  112  Fed.  866^  50  C.  C.  A.  653, 

S.  W.  (Tex.  App.)  589  (1906).  66  L.  R.  A.  224  (1902). 

"*Marx  V.  Louisiana,  etc.  Ry.  Co.,  ''^Norton  v.  Consolidiated  Ry.  Co., 

112  La.  1085,  36  So.  862  (1904).  76  Conn.  109,  63  Atl.  1087,  118  Am. 

"•(^ty  Elec.  Ry.  Co.  v.  Shropshire,  St.  Rep.  132  (1908). 

101  Ga.  33,  28  S.  E.  101  (1897).  «»Braun  v.  Northern  Pac.  Co.,  79 

"•Tanger   v.    Southwest,   etc.   Ry.  Minn.  404,  82  N.  W.  675,  79  Am. 

Co.,  86  Mo.  App.  28   (1900).  St.  Rep.  497,  49  L.  R.  A.  319  (1900)  ; 

"■  Braun  v.  Northern,  etc.  Ry.  Co.,  Lake  Shore,  etc.  Ry.  Co.  v.  Orndorff, 

79  Minn.  404,  82  N.  W.  675,  79  Am.  55  Ohio  St  589,  46  N.  E.  447,  60 

St.  Rep.  497,  49  L.  R.  A.  319  (1900);  Am.  St.  Rep.  716,  38  L.  R.  A.   140 

Hoelljes  v.  Interurban,  etc.  Ry.  Co.,  (1897)  ;   Warfield  v.  Louisville,  etc 

87   N.   Y.   Supp.   133,  43  Misc.   350  Ry.  Co.,  194  Tenn.  74,  55  S.  W.  304, 

(1904).  78  Am.  St.  Rep.  911   (1900). 

"•  Scofield  V.  Pennsylvania,  etc.  Ry. 
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fully  be  ejected  on  refusal  to  pay  fare.^**'  If  the  train 
stopped  at  station  long  enough  for  plaintiff  to  leave,  she 
cannot  complain  when  she  is  put  off  a  quarter  of  a  mile 
beyond."®  If  a  passenger  insists  on  remaining  in  a  dan- 
perous  position  the  company  has  a  right  to  eject  hinu^ 


III 


§  494.  Carrier  not  insurer.  —  No  carrier  is  liable  for 
the  safety  of  passengers  to  the  same  extent  that  a  com- 
mon carrier  is  for  the  safety  of  property.  He  is  not 
bound  to  insure  the  safety  of  passengers/"  nor  responsi- 
ble for  injuries  suffered  by  them  from  any  cause  other 
than  the  negligence  or  willful  wrong  of  himself  or  his 
agents."'  Thus,  no  recovery  is  allowed  for  damage  done 
by  a  break  in  the  track,  caused  by  a  sudden  and  extraor- 
dinary flood,"*  by  frost,"*  or  by  the  willful  act  of  a 
stranger,"*  unless  the  injury  happens  to  a  train  which 

**Henly  v.  Delaware,  etc  Ry.  Co.,  Stockton  v.  Frey,  4  Gill,  406;  Jef- 

28  Misc.   499,  69   N.  Y.   Supp.   857  fersonville  R.   Co.  v.  Hendricks,  26 

(1899).     See  Houston,  etc.  Ry.  Co,  Ind.  228;  Sherlock  v.  Ailing,  44  Id. 

V.  Crane,  37  S.  W.  (Tex.  App.)  1074  184;  Aston  v.  Heaven,  2  Esp.  533; 

(1897).  Christie   v.    Griggs,    2    Campb.  79; 

""  St.  Louis',  e*c  Ry.  Co.  v.  Lewis,  Crofts  v.  Waterhouse,  3  Bing.  319. 

89  Ark.  81,  61  S.  W.  163   (1901).  A  carrier  is  not  responsible  for  in- 

*"  Parks  V.  St.  Louis,  etc  Ry.  Co.,  juries  to  passengers  resulting  from 

178  Mo.  108,  77  S.  W.  70,  101  Am.  the  negligence  of  another  passenger 

St.  Rep.  426   (1903).  (Graeff  v.  Philadelphia,  etc.  R.  Co., 

*"N.  J.  Traction  Co.  v.  Gardner,  161  Pa.  St.  230,  28  Atl.  1107;  Joy  v. 

N.  J.  Law  (Ct  Errors),  31  Atl.  893  Winnisimmet  Co.,  114  Mass.  63).   A 

[horse-car] ;    Thomas   v.   Manhattan  passenger  on  a  street  railway  car 

R,  Co.,  75  Him,  548,  27  N.  Y.  Supp.  was  injured  by  a   passing  load  of 

608;    Furnish   v.   Missouri    Pac   R.  hay.     Held,  he  must  prove  affinna- 

Co.,   102  Mo.  438,   13  S.  W.   1044;  tively  some  negligence  on  the  part 

Smith  V.  Chicago,  etc.   R.  Co.,   108  of  the  company,  contributing  to  the 

Mo.  243,  18  S.  W.  971;  Gulf,  etc  R.  accident  (Federal  St.,  etc  R.  Co.  v. 

Co.   V.  Killebrew,   20   S.   W.    (Tex.  Gibson,  96  Pa.  St.  83). 

Sup.)    182.                                            .  "*  See  cases  cited  nuidier  §  407,  ante, 

*"  Daniel  V.  Metropolitan  R.  Co.,  L.  "»Heazle  v.   Indianapolis,  etc  K. 

R.  5  H.  L.  45 ;  Readhead  v.  Midland  Co.,  76  III.  601. 

R.  Co.,  L.  R.  4  Q.  B.  379 ;  Simmons  v.  "•  Deyo  v.  N.  Y.  Central  It  Co., 

Xew  Bedford,  etc.  S.  B.  Co.,  97  Mass.  34  N.  Y.  9 ;  Keeley  v.  Erie  R.  Co..  47 

361 ;  Ingalls  v.  Bills,  9  Mete  1 ;  Mc-  How.  Pr.  256.     A  railroad  company 

Clenaghan   v.    Brock,   5   Rich.   Law,  is  not  liable  for  an  injury  to  a  pas- 

17 ;  McLane  v.  Sharpe,  2  Harr.  481 ;  senger,  caused  by  the  precipitation 
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the  servants  of  the  carrier  run  upon  the  broken  track 
after  they,  or  those  who  ought  to  advise  them,  have  had 
notice  of  its  condition,  or  have  had  suflBcient  opportunity 
to  learn  of  it.  And,  although  in  the  case  of  passenger 
carriers  where  the  circumstances  attending  the  injury 
are  so  unusual  and  such  as  could  not  ordinarily  have  oc- 
curred without  the  negligence  of  the  carrier  or  his  ser- 
vants,  or  the  accident  is  due  to  something  connected  with 
the  equipment  or  operation  of  the  train,  as  by  collision,"^ 
or  its  derailment,  as  by  the  breaking  of  a  wheel  or  tie  or 
rail  or  by  some  defect  in  the  vehicle  of  carriage  "®  the 

of  a  train  into  a  chasm,  the  bridge  St.  Ry.  Co.,  163  N.  Y.  447,  57  N.  E. 
over  which  had  been  burnt  by  the  751  (1000);  Madara  v.  Shamokin, 
pablic  enemy,  if  the  officers  in  charge  etc.  Elec  Ry.  Co.,  102  Pa.  St.  542^ 
of  the  train  had  no  means  of  know-  43  Atl.  095  (1899) ;  Palmer  v.  War- 
ing that  the  bridge  had  been  burnt  ren  St.  Ry.  Co.,  206  Pa.  St.  574,. 
(Sawyer  v.  Hannibal,  etc  R.  Co.,  27  56  Atl.  40,  63  L.  R.  A.  507  (1003)  ; 
Mo.  240).  Steele  ▼.  Southern  Ry.  Co.,  55  S.  Q 

**^  Chicago,  etc.  Ry.  Co.  v.  Morse,  380,  33  S.  E.  509,  74  Am.  St.  Rep, 

107  III.  327,  68  N.  E.  304   (1002) ;  756   (1800)  ;  Hopper  v.  Denver,  etc. 

City,  etc.  Ry.  Co.  v.  Svedborg,   104  Ry.  Co.,  155  Fed.  273,  84  C.  C.  A. 

U.  a  201,  48  L.  Ed.  035,  aff'g  20  21    (1007);  Central  of  Georgia  Ry. 

App.  (D.  C.)  543  (1004);  Patterson  Co.  v.  Geopp,  45  So.  ( Ala. )  65  (1007); 

V.  San  Francisco,  etc.  Ry.  Co.,  147  Chaffe  v.  Consolidated  Ry.  Co.,  82  N. 

Cal.  178,81  Pac.  531  (1005).    Ante,  E.    (Mass.)   497    (1907);   Russell  v. 

§§  68,  58a,  58b,  59,  6a  Seattle,  etc.  Ry.  Co.,  92  Pad.  (Wash.) 

"•O'Clair  v.  Rhode  Island  Co.,  27  288  (1907)  ;  Bonneau  v.  North  Shore 

R.  I.  448,  63  Atl.  238  (1906) ;  Howe  Ry.  Co.,  93  Pac.  (Cal.)   106  (1907) ; 

v.  Northern  Pacific  Ry.  Co.,  30  Wash.  Mitchell    v.    Chicago,    etc.    Ry.    Co.^ 

569,  70  Pac.  1100,  60  L.  R.  A.  949  114    N.    W.     (Iowa)     622    (1908); 

(1902);    Chicago),    etc    Tr.    Co.    v.  Southern  Ry.  Co.  v.  Brewer,  32  Ky. 

Mee,   218   HI.   9,   75   N.   E.    800,   9  L.  Rep.  33,  105  S.  W.  160   (1907); 

L.  R.  A.  (N.  S.)  725  (1905) ;  Hough-  Dearden  v.  San  Pedro,  etc.  Ry.  Co., 

ton  V.  Market,  etc.  Ry.  Co.,  1  Cal.  93  Pac.    (Utah)   271    (1907);   Free- 

App.  576,  82  Pac.  972  (1905) ;  Pitts-  man  v.  Davis,  117  S.  W.  (Tex.  App.) 

burg,  etc.  Ry.  Co.  v.  Higgs,  165  Ind.  186  (1909) ;  Norfolk,  etc.  Ry.  Co.  ▼. 

694,  76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  Rhodes,  63  S.  E.  (Va.)  445  (1909) ; 

1081   (1905)  ;  Savage  v.  Malborough,  Murphy  v.  Southern  Pacific  Ry.  Co., 

etc.  Ry.  Co.,  186  Mass.  203,  71  N.  E.  101  Pac.   (Nev.)   322  (1909) ;  Vogel 

531    (1904);   Olsen  v.  Citizens,  etc  v.  Union  Ry.   CJo.,   130  N.  Y.  App. 

Ry.  Co.,  152  Mo.  426,  54  S.  W.  470  Div.    732,     115    N.    Y.    Supp.    284 

(1899)  ;    Wilbur   v.    Southeast,   etc  (1909)  ;  Harris  v.  Puget  Sound  Ry. 

Elec.  Co.,   100  Mo.  App.  689,  85  S.  Co..    62    Wash.    289.    100    Pac.    838 

W.  671  (1905)  ;  Kay  V.  Metropolitan  (1909);    Price   v.    Metropolitan    St- 
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doctrine  of  res  ipsa  applies,  the  common  law  does  not  in 
such  case  impose  liability  but  only  raises  a  presumption 
of  negligence  as  one  of  fact  which  the  defendant  is  at 
liberty  to  rebut. 

Ry.  Co.,  220  Mo.  435,  119  S.  W.  932  (1906) ;  Logan  v.  Metropolitan  St 

(1909) ;  Parrent  v.  Rhode  Island  Co.,  Ry.  Co.,  183  Mo.  582,  82  S.  W.  126 

72Atl.  (R.I.)   865    (1909);  Gardner  (1904);   Klinger  v.  United  Tr.  Co., 

V.  Metropolitan  St.  Ry.  Co.,  223  Mo.  181  N.  Y.  581,  73  N.  E.  1125  (1905) ; 

389,  122  S.  W.  1068   ( 1909) ;  Stone-  St.  Louis,  etc   Ry.    Co.   v.  Harkey, 

bridge  v.  Nassau  Elec.  Ry.  Co.,  119  N.  88  S.  W.  506  (1905) ;  Sloan  y.  Little 

Y.  Supp.  688  (1909) ;  Southern  Pac.  Rock,  etc.  Ry.  Co.,  89  Ark.  574,  117 

Co.  V.  Hogan,  108  Pac.   (Ariz.)   240  S.   W.   551    (1909);    Arkansas,  etc 

(1910) ;   St.   Louis,  etc  Ry.  Co.  v.  Ry.  Co.  v.  Rambo,  90  Ark.  108,  117 

Osbom,  129  S.  W.  (Ark.)  52  ( 1910) ;  S.  W.  784  ( 1909) ;  Texas,  t/tc.  Ry.  Oo. 

Minneapolis  St  Ry.  (Do.  y;  Odegaard,  y.  Mosley,   124  S.  W.    (Tex.  App.) 

182    Fed.    59    (1910).     Derailment,  485    (1910);  Missouri,  etc  Ry.  Co. 

Chicago,  etc.  Ry.  Co.  v.  Grunun,  25  v.    Stone,    125    S.    W.    (Tex.   App.) 

Ind.  App.  494,  57  N.  E.  640  (1900) ;  587    (1910)  ;   Roberta  y.   Sierra  Ry. 

Cincinnati,  etc.  Ry.  Co.  y.  Bravard,  Co.,  Ill  Pac.  519   (1910);  Shemum 

38    Ind.    App.    422,    76    N.    E.    899  y.  Southern  Pac.  Co.,  Ill  Pac  (Nev.) 

(1906);  Illinois  Central  Ry.  Co.  y.  416  (1910).    Defects  in  machinery  or 

Kuhn,  107  Tenn.  106,  64  S.  W.  202  appliances,  etc.    (Arkansas,  etc  Ry. 

(1901);  Same  y.  Porter,  117  Tenn.  Co.  y.  Griffith,  63  Ark.  491,  39  S. 

13,  94  S.  W.  666   (1906)  ;  Houston,  W.  550  (1897) ;  Southern  Ry.  Co.  t. 

etc.  Ry.  Co.  y.  Richardsi,  20  Tex.  App.  Cunningham,   123  Ga.  90,  50  8.  E. 

203,  49   S.  W.   687    (1899);    Inter-  979    (1905);   Springer  y.  Ford,  189 

national,  etc.  Ry.  Co.  y.  Thompson,  111.  430,  59  N.  E.  953,  82  Am.  St 

34    Tex.    App.    67,    77    S.    W.    439  Rep.  464,  52  L.  R,  A.  930   (1901); 

(1903)  ;  Indiana,  etc.  Co.  y.  McKin-  Chicago,  etc.  Ry.  Co.  y.  (}arrolU  206 

ney,  39  Ind.  App.  86,  78  N.  E.  203  HI.    318,    68    N.    E.    1087    (1903); 

(1906)  ;   Bergen  Co.  Tr.  Oo.  y.  De-  Terre  Haute,  etc.  Ry.  Co.  y.  Sheete, 

marest,  62  X.  J.  Law,  755,  42  Atl.  155  Ind.  74,  56  N.  K  434   (1900); 

729,  72  Am.  St.  Rep.  685    (1899);  Dayis  y.  Paducah,  etc  Ry.  Co.,  113 

Cheatham  v.  Union  Ry.  Co.,  26  R,  I.  Ky.   267,   24   Ky.   L.   Rep.    135,  68 

279,  58   Atl.  881    (1904);   Minahan  S.  W.  140  (1902)  ;  Leyeret  y.  Shreve- 

y.   Grand  Trunk,  etc.  Ry.   Co.,   138  port  Belt  Ry.  Co.,  110  La.  399,  34  Sc 

Fed.  37,  70  C.  C.  A.  463    (1905);  579  (1903);  W^tem,  etc  Ry.  Co.  t. 

Florida,  etc  Ry.  Co.  y.  Rudulph,  113  Shrivers,  101  Md.  391,  61  Ati.  618 

Ga.  143,  38  S.  E.  328  (1901)  ;  Rbb-  (1905)  ;   MoCarty  y.  St.  Louis,  etc. 

crta  y.  Chicago,  etc  Ry'.  Co.,  78  HI.  Ry.  Co.,  105  Mo.  App.  596,  80  S.  W. 

App.    526    (1898);    Felton   y.    Hoi-  7  (1904)  ;  ancinnati  Tr.  Co.  t.  Hol- 

brook,  21  Ky.  L.  Rep.  1824,  56  S.  W.  zenkamp,  74  Ohio  St  379,  78  N.  E. 

506    ( 1900)  ;   Harriman  y.  Reading,  529,  113  Am.  St.  Rep.  980,  6  L.  R.  A. 

etc  Ry.  Co.,  173  Mass.  28,  53  N.  E.  (N.  S.)    800   (1906);   Dougherty  ▼. 

166    (1899)  ;    Brown  y.   Iftazoo,   etc  Pittsburgh  Ry.  Co.,  213  Pa.  St  346, 

Ry.   Co.,   88   Miss.   687,  41    So.   383  62  Atl.  926  (1906);  Feldschneider  ▼. 
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§  495.  Degree  of  care  required.  —  Out  of  special  regard 
for  human  life,  and  acting  upon  the  presumption  that 
every  man  who  commits  his  person  to  the  charge  of  others 
expects  from  them  a  higher  degree  of  care  for  his  bodily 
safety  than  they  would  bestow  upon  the  preservation  of 
his  property,  the  law  very  wisely  exacts  from  a  conmion 
carrier  of  passengers  for  hire,  in  the  performance  of  his 
duties  as  such,  the  utmost  care  and  skill ""  which  very 

Chicago,  etc.  Ry.  Co.,  122  Wis.  423,  48  N.  H.  308;  White  v.  Fitchburg  R. 
99  X.  W.  1034  (1904);  Beattie  v.  Co.,  136  Mass.  321);  ''the  utmost 
Boston,  etc.  Ry.  Co.,  201  Mass.  3,  care  and  diligence "  (California  Civil 
86  N.  E.  920  ( 1909) ;  Gay  v.  Milwau-  Code,  §  1200;  Fisher  v.  Southern  Pac. 
kee,  etc.  Ry.  Co.,  138  Wis.  348,  120  R.  Co.,  89  Cal.  399,  26  Pac.  894).  A 
N.  W.  283  (1909) ;  Brown  v.  Atlan-  conductor  who  has  taken  up  a  pas- 
tic  Coast  L.  Ry.  Co.,  83  S.  C.  53,  senger's  ticket  en  route  is  chargeable 
64  S.  £.  1012  (1909)  ;  OCallaghan  with  "extreme  care"  in  seeing  that 
V.  Dell  Wood  Park  Co.,  242  111.  336,  the  passenger  is  provided  with  the 
89  N.  E.  1006  (1909) ;  Roanoke  Ry.,  means  of  continuing  his  journey 
etc.  Co.  V.  Sterrett,  68  S.  E.  (Va.)  (Sloane  v.  Southern  Cal.  Ry.  Co., 
998  (1910).  Ill  Cal.  668,  44  Pac.  320).  A  rail- 
"*  Simmons  v.  New  Bedford,  etc.  road  company  is  required  to  use  the 
Steamb.  Co.,  97  Mas^.  361;  McElroy  utmost  practicable  care  in  providing 
V.  Nashua,  etc  R.  Co.,  4  Cush.  400;  for  the  safety  of  passengers,  and  to 
Union  Pacific  R.  Co.  v.  Hand,  7  use  that  high  degree  of  prudence, 
Kans.  380;  Louisville  Ry.  Co.  v.  diligence  and  care  which  wouldi  be 
Park,  96  Ky.  580,  29  &  W.  455.  used  by  very  cautious,  prudent,  and 
Carriers  of  passengers  for  hire  are  competent  persons  under  similar  dr- 
bound  to  exert  the  utmost  skill  and  cum.8tances  (Levy  v.  Campbell,  19 
prudence  in  conveying  their  passen-  S.  W.  (Tex.  Sup.)  438;  Gallagher 
gera,  and  are  responsible  for  the  v.  Bowie,  66  Tex.  265,  17  S.  W.  407). 
filighte»t  negligence  or  want  of  skill-  Carriers  of  passengers,  while  not  ab- 
fulness,  either  in  themselves  or  their  solute  insurers  of  the  safety  of  their 
servants  (Sales  v.  Western  Stage  Cd.,  passengers,  are  required  to  use  all 
4  Iowa,  547;  Fairchild  v.  California  means  that  care,  vigilance,  and  fore- 
Stage  Co.,  13  Cal.  599;  Johnson  v.  sight  can  reasonably  do,  in  view  of 
Winona,  etc.  R.  Co.,  11  Minn.  296;  the  mode  of  conveyance  adopted,  to 
see  Jeffersonville  R.  Co.  v.  Hend-  prevent  accidents  (Chicago,  etc  R. 
ricks,  26  Ind.  228).  The  highest  die-  Co.  v.  Lewis,  145  111.  67,  33  N.  E. 
gree  of  care  which  a  reasonable  man  960).  See  other  cases  cited  under 
would  use  is  required  of  them  (Der-  §§  45, 46,  ante;  Philadelphia,  etc.  Ry. 
wort  V.  Loomer,  21  Conn.  245).  Co.  v.  Allen,  102  Md.  110,  62  Atl. 
They  must  use  the  utmost  care  and  245  (1905)  ;  Fillingham  v.  St.  Louis 
skill  of  very  cautious  persons  (Mav-  Tr.  Co.,  102  Mo.  App.  573,  77  S.  W. 
erick  v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  314  (1903)  ;  Illinois,  etc.  Ry.  Co.  v. 
378;  Taylor  v.  Grand  Trunk  R.  Co.,  Kuhn,  107  Tenn.  106,  54  S.  W.  202 

[Law  of  Neg.    Vol.  I  —  84] 
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prudent  and  skillful  men  "*^  would  use  under  similar  cir- 
cumstances, for  their  own  protection ;  "^  or,  as  it  is  some- 
times expressed,  he  must  use  *'  the  highest  degree  of 

practicable  care ;  ' '  "^  or  *  *  extraordinary  care ;  "  *"  or 

(1901)  ;  Knauff  v.  San  Antonio  Tr.  mon  carrier  is  the  highest,  and  an 
Co.,  70  S.  W.  (Tex.  App.)  1011  instruction  that  the  railroad  com- 
(1902) ;  Norfolk,  etc  Ry.  Co.  y.  Tan-  pany  was  bound  to  use  the  utmost 
ner,    100    Va.    379,    41    S.    E.    721  care  and  diligence  that  prudent  and 

(1902)  ;  Osgood  v.  Los  Angeles  Tr.  careful  men  should  have  exercised 
Co.,  137  Cal.  280,  70  Pac.  169,  92  is  not  strong  enough  (Meyer  v.  St. 
Am.  St.  Rep.  171  (1902) ;  Griffin  v.  Louis,  etc.  R.  Co.,  4  G.  O.  A.  221,  54 
Pacific,  etc.  Ry.  Co.,  1  Cal.  App.  678,  Fed.  116).  But  held  that  a  charge, 
82  Pac.  1084  (1905);  Beattie  v.  requiring  "all  such  precautions  to 
Boston,  etc.  Ry.  Co.,  201  Mass.  3,  86  avoid  the  injury  as  would  be  siig- 
N.  £.  920  (1909)  ;  Tompkins  v.  Bos-  gested  by  the  highest  d^^ree  of  care, 
ton,  etc.  Ry.  Co.,  201  Mass.  114,  87  skill,  and  diligence,  by  men  of  ex- 
N.  E.  488,  20  L.  R.  A.  (N.  S.)  1063  traordinary  care,  skill  and  diligence, 
(1909);  Christensen  v.  Oregon,  etc  in  carrying  passengers  by  dummy 
Ry.  Co.,  99  Pac.  (Utah)  676,  20  line  railways,"  states  too  high  a 
L.  R.  A.  (N.  S.)  255  (1909);  Nor-  standard  for  employment  on  rail- 
folk,  etc.  Ry.  Co.  v.  Rhodes,  63  S.  £.  roads  (Gadsden,  etc.  R.  Co.  v.  Caiu- 
(Va.)  445  (1909);  Gardner  v.  Bos-  ler,  97  Ala.  235,  12  So.  439).  See 
ton,  etc.  Ry.  Co.,  204  Mass.  213,  90  St.  Louis,  etc.  R.  Co.  v.  Sweet>  57 
N.  E.  534  (1910)  ;  Valenti  v.  Sierra,  Ala,  287,  21  S.  W.  587. 

etc    Ry.    Co.,    Ill    Pac.    (Cal.)    95  ^The  circumstances  must  always 

(1910) ;  John  v.  Northern,  etc.  Ry.  be  taken  into  account  (Smith  v.  Chi- 

Co.,  Ill  Pac  (Mont.)  632  (1910).  cago,  etc   R.   Co.,    108  Mo.  243,  18 

**  Chattanooga,  etc.  R.  Co.  v.  Hug-  S.   W.   971    [approving  our  §§  495, 

gins,  89  Ga.  494,  15  S.  £.  848  [*'  very  496] ) .     The  carriers'   own  personal 

prudent  persons  "] ;  O'Connell  v.  St^  safety  is  be  considered  as  a  test  of 

Louis  Cable,  etc.  R.  Co.,  106  Mo.  482,  what  he  ought  to  do  for  others. 

17  S.  W.  494  [highest  degree  of  care  "*  Louisville,  etc  R.  Co.  v.  Snyder, 

of  a  very  prudent  person] ;  Maverick  117  Ind.  435,  20  N.  E.  284;  Moore  ▼. 

V.  Eighth  Ave.  R.  Co.,  36  N.  Y.  378  Des  Moines,  etc.  R.  Co.,  69  Iowa,  491, 

[" very  cautious  persons"].    The  de-  30  N.  W.  51;   Sullivan  v.  Jefferson 

gree  of  care  imposed  upon  a  com-  Ave.  R.  Co.,  133  Mo.  1,  34  S.  W.  566; 


^  Common  carriers  of  passengers  bound  to  use  more  than  ordinary  care 

are  bound  to  exercise  extraordinary  — i.  e.,  more  than  such  care  as  is 

care,  and  are  liable  for  the  slightest  used  by  very  cautious  persons;  and  if 

negligence      ( Spellman   .  v.     Lincoln  a  passenger  receives  an  injury  which 

Rapid  Transit  Co.,  36  Neb.  890,  55  any  reasonable  care  and  skill  conld 

N.  W.  270;  Davis  v.  Chicago,  etc.  R.  have  prevented,  the  carrier  is  liable 

Co.,  93  Wis.  470,  67  N.  W.   1132;  therefor   (Edwards  v.  Lord,  49  Me. 

Caldwell  v.  Murphy,   1   Duer,  233).  279). 
Common  carriers  of  passengers  are 
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must  provide  for  * '  safe  conveyance,  so  far  as  human  care 
and  foresight  can  secure  that  result ;  ^ '  "*  and  such  a  car- 

Montgomeiy,  etc.  R.  Co.  v.  Mallette,  Allister  v.  Peoples  Ry.  Co.,  54  Atl. 

92  Ala.  209,  9  So.  363;  Ft.  Worth,  (Del.)     743     (1903);    Trumbull    v. 

etc  R.  Co.  V.  Kennedy,  12  Tex.  Civ.  Erickson,  97   Fed.  891,  38  C.  C.  A. 

App.  654,  35  S.  W.  335   [to  enable  536    (1899);    Fitch  v.  Mason   City, 

passengers  to  alight].    Where  a  pas-  etc.  Ry.  Co.,  124  Iowa,  665, 100  N.  W. 

senger  in  defendant's  street-car  was  618    (1904)  ;   Olsen  v.  Chicago,  etc. 

injured  by  a  collision  between   the  Ry.  Co.,  94  Minn.  241,   102  N.  W. 

car  and  a  train  at  a  railroad  cross-  449  ( 1905 )  ;  Tillman  y.  St.  Louis  Tr. 

ing;  held,  proper  to  charge  the  jury,  Co.,  102  Mo.  App.  553,  77  S.  W.  320 

in  view  of  the  special  circumstances,  (1903)  ;    Houston,   etc.    Ry.    Co.    v. 

that  defendant  "was  bound  to  exer-  Gorge,   60   S.   W.    (Tex.  App.)    313 

else  the  highest  degree  of  care  and  (1901)  ;   International,  etc.  Ry.  Co. 

prudence,  the  utmost  human  skill  and  v.   Shuford,   36   Tex.   App.   251,   81 

foresight"  (Coddington  v.  Brooklyn,  S.   W.    1189    (1904);    Southern  Ry. 

etc  R.  Co.,  102  N.  Y.  66,  5  N.  E.  Co.  v.  Crowder,  130  Ala.  258,  30  So. 

797).     The  care,  skill  and  diligence  592   (1901);  Maxfield  v.  Maine,  etc. 

required  of  carriers  of  passengers  are  Ry.   Co.,    100   Me.   79,   60  Atl.   710 

of  the  highest  degree,  and  must  be  ( 1901 ) ;    Alton    Light,   etc.    Co.    v. 

proportionate  to  the  danger  of  their  Oliver,  217  111.  15,  75  N.  E.  419,  15 

particular  mode  of  conveyance;  but  L.  R.  A.   (N.  S.)   399   (1905);  Chi- 

they  are  not  insurers  against  all  ac-  cago,  etc.   Ry.   Co.   v.   Wimmer,   72 

cidents,  and  the  passengers  take  all  Kans.  566,  84  Pac.  378,  4  L.  R.  A. 

the  ricks  incident  to   the  mode   of  (N.  S.)    140    (1906);   Indiana,  etc. 

travel    (Galena,  etc.  R.  Co.  v.  Fay,  Tr.  Co.  v.  Keiter,  92  N.  E.    (Ind.) 

16  111.  558;   Sherlock  v.  Ailing,  44  982    (1910);    Sherman  v.   Southern 

Ind.  184).    See  §  51,  ante;  Louisiana,  Pac.  Co.,  Ill  Pac.  (Nev.)  416  (1910). 

etc.  Ry.  Co.  v.  Crumpler,   122  Fed.  The  cases  might  be  cited  almost  in- 

425,  69  0.  0.  A.  51    (1903);   Mc-  definitely. 


"•  Weed  V.  Panama  R.  Co.,  5  Duer,  Clark  v.  Chicago,  etc.  Ry.  Co.,  127 

193;  Maverick  v.  Eighth  Ave.  R.  Co.,  Mo.  197,  29  S.  W.  1013  (1895).    But 

36  N.  Y.  378 ;  Brown  v.  N.  Y.  Cen-  see  Feary  v.  Metropolitan  St.  Ry.  Co., 

tral  R.  Co.,  34  Id.  404;  Maxfield  v.  162  Mo.  75,  62  S.  W.  452    (1901) ; 

Maine,    etc.    Ry.    Co.,    100   Me.    79,  Stierle  v.  Union  Ry.  Co.,  156  N.  Y. 

60    Atl.    710    (1905) ;    Williams   v.  684,  50  N.  E.  834,  reaflf'g  156  N.  Y. 

Spokane,  etc.  Ry.  Co.,  42  Wash.  597,  Supp.  70,  50  N.  E.  419  (1898)  ;  St 

84   Pac.   1129    (1905)  ;    Alton  L.   &  Louis,  etc.  Ry.  Co.  v.  Parks,  90  S.  W. 

Tr.    Co.  V.   Oliver,   217    111.    15,    76  (Tex.  App.)    343    (1905);   ConnelPs 

X.  E.  419,  4  L.  R.  A.   (N.  S.)   399  Exrs.   v.    Chesapeake,   etc.   Ry.    Co., 

(1905);     Illinois,    etc.    Ry.    Co.    v.  93  Va.  44,  24  S.  E.  467,  57  Am.  St. 

Johnson,  221   Dl.  42,  77  N.  E.  592  Rep.  786,  32  L.  R.  A.  792    (1896) ; 

(1906) ;    Furnish    v.   Missouri,   etc  Asher  v.  East  St.  Louis,  etc.  Ry.  Co., 

Ry.    Ca,    102   Mo.    438,    13    S.   W.  140  Dl.  App.  220  (1908);  Campbell 

1044,  22  Am.  St.  Rep.  789   (1890);  v.  Duluth,  etc  Ry.  Co.,  107  Minn. 
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lier  is  *  *  responsible  for  the  slightest  neglect  to  use  such 
care.''  *"  It  has  often  been  held  that  a  charge  requiring 
from  such  a  carrier  *  *  all  possible  care, ' '  is  not  too  strict, 
when  coupled  with  a  reference  to  the  actual  circumstances 
of  the  case."*  But  it  has  more  recently  been  held  that 
such  a  charge,  when  not  explained  and  limited  by  refer- 
ence to  circumstances  making  its  meaning  clear,  is  erro- 
neous."^ This  rule  has  been  constantly  applied  to  car- 
riers by  stage  coach  "•  and  steamboat ;  ^^  and  much  more 

368,  120  N.  W.  375   (1909)  ;  Sutton  "•Indianapolis,  etc  R.  Co.t.  Horet* 

V.  Southern  Ry.  Co.,  82  S.  a  345,  93  U.  S.  295 ;  Topeka  R.  Co.  v.  Higgs, 

64  S.  E.  401    (1909) ;  Fisher  y.  Ca-  38  Kans.  375,  16  Pae.  667. 

lumbia,  etc.  Ry.  Co.,  52  Waah.  462,  ^An  instruction  that  the  carrier 

100  Pac.  1005  (1909) ;  Colorado,  etc.  must  use  "all  possible  care"  is  er- 

Ry.  Co.  V.  Allen,  108  Pac    (Colo.)  roneous,  since  carriers  are  required 

990    (1910);    Aurora,   etc.    Ry.    Co.  to  exercise,  not  the  highest  conceiv- 

V.  Ruch,  150  111.  App.  329,  90  N.  E.  able   degree   of    prduence,   but  only 

924   (1910).  the  utmost  that  can  be  exercised  un- 

'^  Chicago,  etc.  R.  Co.  v.  Byrum,  der   the   circumstances,   short  of  a 

153  111.  131,  38  N.  E.  578;  Bischoff  warranty  of  the  safety  of  the  pas- 

y.  People's  R.  Co.,  121  Mo.  216,  25  sengers  (International,  etc  K.  Co.  v. 

S.  W.  908 ;  Pershing  y.  Chicago,  etc.  Wel<A,  86  Tex.  203,  24  S.  W.  89a 

R.  Co.,  71  Iowa,  561,  32  N.  W.  488;  s.  p..  Smith  v.  CHiicago,  etc.  R.  Co., 

Louisville,  etc.  R.  Co.  y.  Ritters,  85  108  Mo.  243,  18  S.  W.  971;  Dougherty 

Ky.  368,  3  S.  W.  591.     If  a  carrier  y.  Mo.  R.  Co.,  97  Mo.  647,  11  S.  W. 

of  passengers  omits  any  reasonable  251). 

practicable  precaution  tending  to  in-  '"Farish  y.  Reigle,  11  Gratt,  697. 

sure  the   safety  of   passengers,   the  To  the  same  effect  are  Maury  v.  Tal- 

omission  is  such  negligence  as  will  madge,  2  McLean,   157;  Derwort  v. 

make      him      liable    (Anderson      y.  Loomer,  21  Conn.  245;   Fairchild  v. 

Scholey,  114  Ind.  553,  17  N.  E.  125;  California  Stage  Co.,   13  Cai.   599; 

Clark  y.  Chicago,  etc  Ry.  Co.,  127  Sales  y.  Western  Stage  Co.,  4  Iowa, 

Mo.    197,   29    S.    W.    1013    (1895);  547;   Frink  y.   Coe,  4   Greene,  555; 

Brod  y.  St.  Louis  Tr.  Co.,  115  Mo.  Taillon  y.  Mears,  29  Mont  161,  74 

App.    202,    91    S.    W.    993    (1905);  Pac  421    (1904);   Lewark  v.  Park- 

Eyers  y.  Wiggins  Ferry  O).,  116  Mo.  inson,  73  Kansi  583,  85  Pac  601,  5 

App.    130,    92    S.    W.    118    (1905);  L.  R.  A.  (N.  S.)   1069  (1906). 

Murphy  y.   Southern  Pac   Co.,    101  "•New  Worldi  y.   King,   16  How. 

Pac     (Ney.)     322     (1909);     Terre  (U.   S.)469;   Miller  y.   Ocean  S.  S. 

Haute  Tr.   Co.  y.  Payne,   89   N.   E.  Co.,  118  N.  Y.   199,  23  N.  E.  462; 

(Ind.  App.)  413   (1909)  ;  Mueller  y.  Hall  y.  Conn.  R.  Steamboat  Co.,  13 

Washington,  etc.  Co.,  56  Wash.  556,  Conn.  319;  Caldwell  y.  X.  J.  Steam- 

106   Pac   476    (1910);    Washington,  boat  Co.,  47  N.  Y.  282;   The  PUot 

etc.  Ry.  Co.  v.  Trimyer,  110  Va.  856,  Boy,  23  Fed.  103.    A  provision  in  a 

67  S.  E.  531  (1910).  steamship   ticket  exempting  owners 
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is  it  applicable  to  steam  railroads,^*®  which  mode  of  con- 
veyance, involving  greater  dangers,  demands  unusual 
care.  It  is  equally  applicable  to  street  railroads,  whether 
using  cable,  electric  or  horse  power/"  Nor  can  any 
allowance  be  made  in  favor  of  a  carrier  whose  financial 

from  liability  for  their  own  or  their  St.   Joseph,   etc.   R.    Co.,   08   Mich, 

servant's    negligence,    provided    due  249,  57  N.  W.  126  [care  in  selecting 

diligence  has  been  used  to  make  the  horses] ) ;  and  more  emphatically  as 

vessel  seaworthy,  is  void  as  against  to  cable  and  electric  cars  ( Watson  v. 

public  policy  (The  Oregon,  133  Fed.  St.  Paul  R.  Co.,  42  Minn,  46,  43  N. 

609,  68  C.  0.  A.  603   (1906).    And  W.  904;   Jackson  v.  Grand  Ave.  R. 

so  the  undertaking  to  limit  the  lia-  Co.,  118  Mo.  199,  24  S.  W.  192;  Sears 

bility  to  $100   (Moses  v.  Hamburg-  v.  Seattle  Consol.  St.  R.  Co.,  6  Wash. 

Amer.    Packet    Co.,    88    Fed.    329  227, 33  Pac.  389).    A  passenger  may, 

( 1808) .  by  his  situation  on  an  electric  car,  be 

**  Pennsylvania  R.  Co.  v.  Roy,  102  so  exposed  to  danger  or  injury  by  a 
U.  S.  451;  Taber  v.  Delaware,  etc  rapid  movement  of  the  car  upon  a 
R.  Co.,  71  N.  Y.  489;  Moreland  v.  sharp  curve  as  to  require  the  motor- 
Boston,  etc.  R.  Co.,  141  Mass.  31,  6  man,  advised  of  the  situation  and 
N.  E.  225 ;  Taylor  v.  Grand  Tnmk  R.  having  the  car  under  his  control,  to 
Co.,  48  X.  H.  304;  Phila.,  etc.  R.  use  extra  care  for  the  safety  of  the 
Co.  V.  Boyer,  97  Pa.  St.  91;  Balti-  passenger  (Lansing  v.  Coney  Island 
more,  etc.  R.  Co.  v.  Wightman,  29  R.  Co.,  16  N.  Y.  App.  Div.  146,  46 
Gratt.  431;  Searle  v.  Kanawha,  etc.  N.  Y.  Supp.  120).  A  street  railway 
R.  Co.,  32  W.  Va.  370,  0  S.  E.  248;  company  is  bound  to  exercise  the 
Thayer  v.  St.  Louis,  etc  R.  Co.,  22  highest  degree  of  skill  and  foresight 
Ind.  26;  Galena,  etc  R.  Co.  v.  Yar-  for  the  safe  carriage  of  passengers 
wood,  15  III.  468;  Louisville,  etc.  R.  upon  its  cars;  and  this  care  and 
Co.  V.  McCoy,  81  Ky.  403;  and  cases  foresight  must  extend,  not  CMily  to 
cited  imder  §  51,  ante;  Spellman  v.  the  running  of  its  cars,  but  also  to 
Transit  Co.,  36  Neb.  890,  55  N.  W.  the  construction  and  repairs  of  its 
270,  68  Am.  &  Eng.  R.  Cas.  297;  track  (Citizens'  St.  R.  Co.  v.  Twi- 
Eureka  Springs  Ry.  Co.  v.  Timmons,  name.  111  Ind.  687,  13  N.  E.  55). 
61  Ark.  459,  11  S.  W.  690,  40  Am.  An  instruction  that  a  street-car  com- 
k  Eng.  R.  Cases,  698).  The  great  pany  is  bound  only  to  use  such  dili- 
majority  of  cases  in  which  the  rule  gence  in  keeping  its  steps  clear  of 
has  been  announced  afid  applied  have  mud  as  ordinarily  prudent  persons 
been  railway  cases,  dispensing  with  use  is  improper,  since  it  lowers  the 
further  citations.  degree  of  care  required  of  carriers 

"^So  held  as  to  horse-cars   (Cod-  (Louisville  R.  Co.  v.  Park,  96  Ky. 

dington    v.    Brooklyn,    etc.    R.    Co.,  680,  29  S.   W.  455).     A  carrier  is 

102  N.  Y.  66;  Maverick  v.  Eighth  bound   to  use    the   utmost   care   in 

Ave.   R.  Co.,   36  Id.   378;   Wynn  v.  transferring  passengers  (Hamilton  v. 

Central  Park  R.  Co.,  14  N.  Y,  Supp.  Great   Falls   R.   (>>.,   17  Mont.   334, 

172;   Hencke  v.  Milwaukee  R.   Co.,  42  Pac.  860).    As  to  care  and  atten- 

69  Wis.  401,  34  N.  W.  243;  Noble  v.  tion  to  be  given  to  passenger  who 
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condition  is  embarrassed.^**  It  is  the  duty  of  a  passenger 
carrier  to  adopt  all  precautions  which  have  been  prac- 
tically tested  and  are  known  to  be  of  value,"'  and  to  have 
all  the  skill  which  is  possessed  by  men  whose  services  it 
would  have  been  reasonably  practicable  for  him  to  secure. 
Therefore,  the  mere  neglect  to  adopt  new  improvements 
from  time  to  time,  as  their  value  is  demonstrated,  is 

l)ecomes  ill  on  train,  see  Lake  Shore,  (1897) ;     Texas,    etc.    Ry.    Co.    ▼. 

«tc.  R.  Co.  V.  Saltzman,  9  Ohio  C.  C.  Jumper,  24  Tex.  App.  671,  69  S.  W. 

230.     Metropolitan   St.   Rj.    Ck>.   v.  793  (1902) ;  Holt  y.  Southwest,  etc 

Hanson,  67  Kans.  256,  72  Pac.  773  Ry.  Co.,  84  Mo.  App.  443;  Frobisher 

(1903)  ;  Lincoln  Tr.  Co.  v.  Webb,  73  v.    Fifth   Ave.   Tr.    Co.,    151    N.  Y. 

Neb.    136,   102  N.   W.   258    (1905);  431,  45  N.  E.  839  (1897)  ;  Morgans. 

Redmon  v.  Metropolitan  St.  Ry.  Co.,  Chesapeake,  etc.  Ry.  Co.,  32  Ey.  L 

186  Mo.  1,  84  S.  W.  26,  105  Am.  St.  Rep.   330,    105   S.   W.   961    (1907); 

Rep.  568   (1904)  ;  McAllister  v.  Peo-  Irwin  v.  Louisville,  etc  Ry.  Co.,  50 

pies'  Ry.  Co.,  4  Pennew.   (Del.)  272,  So.    (Ala.)    62    (1909);    St   Lotus, 

64  Atl.   743    (1'903)  ;    Paul  v.   Salt  etc  Ry.  Co.  v.  Oliver,  92  Ark.  432, 

Lake  City  Ry.  Co.,  30  Utah,  41,  83  123  S.  W.  662  (1909)  ;  Houston,  etc 

Pac   663    (1905)  ;   Math  v.   Chicago  Ry.  Co.  v.  Swanoey,  128  S.  W.  (Tei. 

City  Ry.  Co.,  243  111.  114,  90  N.  E.  App.)   677   (1910).     Carriers  are  re- 

235  (1909) ;  Gardner  v.  Boston,  etc  quired  to  provide  for  passengers  rt- 

Ry.  Co.,  204  Mass.  213,  90  X.  £.  634  hides  as  safe  as  skill  and  foresight 

(1910).  can  reasonably  make  them,  and  the 

""Taylor  v.  Grand  Trunk  R.  Co.,  various  appliances  with  which  these 

48  N.  H.  304.  vehicles  are  equipped  must  be  kept 

^Caldwell  v.  N.  J.  Steamboat  Co.,  in  a  safe  and  suitable  condition; 
47  N.  Y.  282;  Knight  v.  Portland,  and  if  a  passenger  suffers  an  injuiy 
«tc  R.  Co.,  56  Me.  234.  See  Meier  v.  ii^  consequence  of  any  defect  or  un- 
Penn.  R.  Co.,  64  Pa.  St.  225.  If  a  safe  condition  of  the  vehicles,  ear- 
railroad  company  undertook  to  con-  riagea,  or  cars,  or  of  the  appliances 
duct  the  running  of  trains  by  tele-  thereof,  the  carrier  is  liable  therefor, 
graph,  it  was  bound  to  have  a  proper  The  carrier  is  not,  however,  charged 
lipe  for  this  purpose,  with  a  reason-  with  the  duty  of  providing  or  main- 
able  numbey  of  stations  and  opera-  taining  vehicles  or  appliances  whieh 
tors  to  properly  control  the  move-  will  absolutely  prevent  injuiy  to  pa** 
ments  of  trains  (Grand  Trunk  R.  v.  sengers.  This  would  probably  be  im- 
Walker,  154  U.  S.  653,  14  S.  Ct.  possible.  If  not,  it  is  too  high  a  duty 
1189).  Up  to  the  standard  of  those  to  impose  on  the  carrier.  But  the 
in  general  use  (Alabama,  etc.  Ry.  Co.  carrier  is  required  to  provide  can 
V.  Guilford,  119  Ga.  553,  46  S.  E.  and  appliances  "of  the  most  ap- 
665  (1904).  Well  known  and  ap-  proved  type  in  general  use  by  othen 
proved  appliances  ( North  Chicago  St.  engaged  in  a  similar  occupation." 
Ry.  Co.  V.  Wrixon,  51  111.  App.  307 ;  and,  having  so  provided,  it  must  ex- 
Witsell  V.  West  Ashville,  etc.  Ry.  ercise  a  high  degree  of  care  to  main- 
Co.,   120  N.   C.  667,   27   S.  E.   126  ^ain  and  keep  them  in  suitable  re- 
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enough  to  make  the  carrier  liable  for  accidents  which 
might  have  been  avoided  by  the  use  of  such  improve- 
ments.*'*  From  the  unqualified  manner  in  which  the 
doctrine  of  the  highest  degree  of  care  due  the  passenger 
has  generally  been  stated,  and  the  attention  devoted  to 
ascertaining  when  one  becomes  a  passenger  and  when  he 
ceases  to  be  such,  it  might  be  inferred  that  this  degree  of 
care  was  due  him  by  the  carrier  at  all  times  while  he  bore 
the  relation  of  passenger.  Such,  however,  is  not  the  case 
according  to  the  great  weight  of  authority  as  will  be  seen 
from  the  following  section.  The  only  universal  applica- 
tion of  the  rule  is  that  it  appUes  to  all  passengers  while  on 
the  carrier  ^s  conveyance  for  the  purpose  of  being  trans- 
ported. The  court  of  no  jurisdiction,  except  in  the  State 
of  New  York,  has  sought  to  qualify  the  application  of 
this  rule  by  excepting  from  its  operation  injuries  in- 
flicted by  the  negligence  of  the  carrier  ^s  servants  in  the 
use  of  appliances,  etc.,  as  distinguished  from  those  caused 
by  defects  in  roadbed,  rails,  vehicles,  machinery  and  ap- 
pliances. We  are  reluctant  to  believe  that  a  court  of  such 
eminence  will  or  does  adhere  to  such  an  unwarranted  dis- 
tinction.    But  the  case  of  Stierle  v.  Union  Railway  "*  is 

pair  and  efficient  for  their  intended  "  while  the  driver  was  simply  chang- 

purpose  (Irwin  v.  Louisville,  etc.  Ry.  ing  his  car  frono  one  track  to  an- 

Co.,  50  So.  (Ala.)  62  (1909).  other,    over    a  switch,    in    order   to 

^  Where  the  defendant  neglected  cross  the  bridge."     At  the  request 

to  adopt  a  new  and  useful  improve-  of  the  plaintiff  the  trial  court  charged 

ment  in  the  construction  of  a  switch,  **  in  respect  to  carrying  passengers,  a 

and  such  omission  caused  the  acci-  railroad  company  is  bound  to  exer- 

dent,  held,  that  the  defendant  was  cise   all    the   care   and   skill    w&ich 

liable   (Smith  V.  Harlem  R.  Co.,  19  human  prudence  and  foresight  can 

N.  Y.  127).  suggest  to  secure  the  safety  of  their 

^  Stierle  v.  Union  Ry.   Co.,  etc.,  passengers."    The  court  in  the  opin- 

156  N.  Y.  70,  60  N.  E.  419   (1898),  ion  on  the  main  case  says  this  ob- 

**  the  accident  occurred  when  a  street-  ligation    "  only   exists   with    respect 

car  drawn  by  horses  was  suddenly,  to  these  results  which  are  naturally 

negligently     and     carelessly     driven  to  be  apprehended  from  unsafe  road- 

around   a  curve  in  the  track   upon  beds,  defective  machinery,  imperfect 

which   it  was   being   moved   over   a  cars,  and  other  conditions,  endanger- 

flwitch ;  "    or    as    stated   in   opinion  ing  the  success  of  the  undertaking," 

refusing  reargument,  60  N.  E.  824,  but,  the  opinion  continues,  "  In  this 
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not  capable  of  any  other  construction,  unless  it  be  that 
the  rule  of  greatest  care  only  applies  to  passenger  car- 
riers where  the  service  is  in  fact  dangerous  in  the  estima- 
tion of  the  court. 

§  496.  Application  of  rule  requiring  great  care.  —  The 

rule  requiring  great  care  from  carriers  is  not  to  be 
pressed  to  an  extent  which  would  make  the  conduct  of  the 
business  so  expensive  as  to  be  wholly  impracticable."* 

case,  the  plaintiff  *  *  *  was  injured  amination   of   both    the   opinion  on 

because  of  the  alleged  negligent  man-  the  main  case  and  on  the  application 

ner  in  which  the  driver  of  the  car  at-  for  reargument  it  will  be  seen  that 

tempted  to  move  or  switch  his  car  the  prevailing  note  is  that  tlie  de* 

from  one  track  to  the  other,  in  order  gree  of  care  contended  for  is  not  ap- 

to  cross  the  Harlem   River  bridge,  plicable  under  all  circumstances,  and 

*     *     *    Under  these  oircumstanoes  where  the  situation  is  not  a  danger- 

the  defendant  was  only  liable  for  the  ous,  and  there  is  nothing  from  which 

failure  of  the  driver  to  use  that  skill  injury  may  be  expected,  a  less  strict 

and  care  which  would  be  required  of  rule    applies.      See    also  Hurley  t. 

an   ordinarily   careful    and   prudent  New  York,  etc.  Brewing  Co.,  13  N. 

man."     O'Brien  and  Van,  J  J.,  dis-  Y.  App.  Div.   167,  43  N.  Y.  Supp. 

sented  on  the  ground  that  the  rule  529,  77  N.  Y.  St.  Rep.  359 ;  Zimmer 

of  the  highest  degree  of  care  by  a  v.  Third  Ave.  Ry.  Co.,  36  N.  Y.  App. 

carrier  passenger  with  reference  to  Div.  260. 

roadbed,  etc.,  applies  with  equal  ^  Pittsburgh,  etc.  R.  Co.  v.  Thomp- 
foroe  to  the  use  of  the  same  in  the  son,  56  III.  138.  English  rule;  though 
operation  of  cars."  There  should  not  the  English  rule  is  generally  ex- 
be  a  higher  degree  of  care  required  pressed  in  terms  of  "  reasonable  care," 
in  providing  appliances  than  in  using  Mr.  Beven  in  his  work  on  Negligence, 
them."  On  the  application  for  re-  p.  846  (3d  ed.)  1008,  treating  of  the 
argument  the  court  said  that  the  ap-  duty  of  the  carrier  to  the  passcQger 
plication  attempted  to  show  '*  that  in  transit^  quotes  with  approval  from 
in  our  decision  of  the  case  we  have  Pennsylvania  Ry.  Co.  v.  Roy,  102 
changed  the  rule  of  care  applicable  U.  S.  456,  as  follows:  "The  ear- 
to  the  carrier  of  passengers.  We  rier  is  required,  as  to  passengers, 
have  done  nothing  of  the  kind,  but  to  observe  the  utmost  caution  char- 
have  simply  pointed  out  what  the  acteristic  of  very  careful  and  pru- 
proper  rule  was  under  the  issue  and  dent  men.  He  is  responsible  for  m- 
circumstances  disclosed  by  the  rec-  juries  received  by  passengers  in  the 
ord."  O'Brien  and  Vann,  JJ.,  not  course  of  their  transportation  which 
voting.  It  can  scarcely  be  believed  might  have  been  avoided  or  guarded 
that  the  court  intended  to  make  the  against  by  the  exercise  upon  his  part 
distinction  which  it  does  in  fact  of  extraordinary  vigilance,  aided  by 
make  and  upon  which  the  dissent  is  the  highest  skill,"  ♦  •  •  his 
pointedly  placed :    for,  from  an  ex-  undertaking  and  liability,  as  to  them, 
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Therefore,  it  is  not  to  be  construed  as  meaning  that  the 
carrier  must  adopt  all  the  precautions  that  an  ingenious 
mind  or  scientific  skill  could  suggest,^*^  nor  that  he  must 
use  all  the  precautions  which  could  possibly  be  taken,"® 
or  which,  after  an  accident  has  happened,  it  can  be  seen 
would  have  sufficed  to  avoid  it,"'  nor  even  that  he  must 
use  such  precautions  as  one  would  use  who  knew  before- 
hand that  the  accident  would  otherwise  certainly  occur,"^ 
nor  that  he  must  foresee  and  provide  against  casualties 
never  before  known  and  not  reasonably  to  be  expected,"^ 

go  to  the  extent  that  he  or  his  agents,  charge   that   defendant    carrier   was 

when  he  acts  by  agents,  shall  possess  negligent  if  it  was  possible  for  it  to 

competent  skill,  and,  as  far  as  human  have  prevented  the  accident  (Gilbert 

care  and  foresight  can  go,  he  will  v.  West  End  R.  Co.,  160  Mass.  403, 

transport  them  safely;"  and  says:  36  N.  E.  60). 

"  These   expressions   accurately   con-  "•  Loftus  v.  Union  Ferry  Co.,  84 

vey  the  English  law,  which  on  this  N.  Y.  455. 

point  is  identical  with  that  of  the  ^  Cbmman  v.  Eastern  Counties  R. 

United  States."  These  expressions  are  Co.,  4  Hurlst.  &  N.  781,  and  cases 

evidently  not  regarded  as  inconsistent  cited  imder  §§  406,  407,  410,  ante. 

with  the  subsequent  statement  by  the  ^See  cases  cited  under  §  11,  ante^ 

same  learned  writer,  p.  973/' The  duty  Plaintiflf's  intestate  was  a  passenger 

owed  by  a  railway  company  to  their  upon  defendant's  boat.    The  forward 

passengers  is  to  take  reasonable  care  deck  was  not  designed   for   passen- 

—  to    use    the   best   precautions   in  gers,  but  they  were  permitted  to  go 

known    practical    use    for    securing  there;    the    intestate  went   thereon,, 

their   safety  and  con\enience.     The  slipped  under  the  gangway  rail  and 

jury  have  to  say  what  is  reasonable  was  drowned.     It  appeared  that  all 

care  and  whether  proper  precautions  boats  on  the  lake  were  constructed 

have  been  used.    Still,  passengers  are  in  the  same  manner,  that  they  had 

not   entitled  to  expect   the   utmost  been   so   run   for  many  years,    and 

care  that  can  possibly  be  conceived,"  there  was  no  proof  that  any  similar 

etc.  accident    had    happened    before,    or 

"'A  railway  company  is  bound  to  had  been  apprehended.     Held,  that 

use  the  best  precautions   in  known  the  evidence  failed!  to  show  negli- 

practical  use  to  secure  the  safety  of  gence,  and  that,  plaintiff  was  prop- 

their  passengers,  but  not  every  pos-  erly   nonsuited'    (Dougan   v.    Cham- 

sible   precaution  which   the   highest  plain  Trans.  Co.,  56  N.  Y.   1).  So 

scientific  skill  (according  to  specula-  also   held  where  the   company   had 

tive  evidence)   might  have  suggested  corrugated  brass  plates  on  the  stair- 

(Ford  V.  Southwestern  R.  Co.,  2  Foet.  way,  on  which  plaintiff  slipped,  and 

k  F.  730;  Steinweg  v.  Erie  R.  Co.,  it  was  shown  that  the  stairs  were 

43  N.  Y.  123 ;  see  Tuller  v.  Talbot,  23  finished  in  the  same  manner  as  upon 

m.  357).  the  best  river  boats;   that  the  boat 

**The  court  properly  refused   to  had  been  in  use  a  year,  and  had  car- 
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He  must,  however,  take  every  practicable  precaution 
against  dangers  which  he  does  or  ought  to  foresee/" 

§  497.  Obligaticji  as  to  vehicles,  locomotives,  ma- 
chinery, appliances  and  roadway.  —  While  the  common 
carrier  of  passengers,  whether  by  stage  coaches,  steam 

ried  a  thousand  passengers  a  day  pocket,  wounding  another  passenger 
without  any  accident  of  the  kind  in  the  foot.  Held,  that  the  carrier 
before  (Crocheron  v.  North  Shore,  had  no  reason  to  anticipate  such  an 
etc.  Ferry  Co.,  56  N.  Y.  656).  A^  accident,  and  was  not  liable  •( Gal- 
steamboat  company  was  held  not  to  veston,  etc.  R.  Co.  v.  Long,  13  Tex. 
be  liable  where  plaintiff  fell  over-  Civ.  App.  664,  36  S.  W.  485).  See 
board  because  of,  *'  in  the  first  place,  Norfolk,  etc.  R.  Co.  v.  Marshall,  90 
an  attempt  of  three  rash  persons  to  Va.  836,  20  S.  £.  823  [track  washed 
regain  the  land'  after  the  boat  had  away  by  waterspout].  Negligence 
started,  then  the  entirely  heedless  cannot  be  imputed  by  unforseen  ae- 
and  unthinking  rush  and  pressure  of  cident  (Knight  v.  Metropolitan  Rj. 
a  crowd  of  passengers  of  ordinary  Co.,  21  App.  (D.  C.)  464  (1903); 
sobriety  and  prudence;  and  then  the  Gilbert  v.  West  End  St.  Ry.  Co., 
wrongful  opening  of  the  gate  by  an  160  Mass.  403,  36  N.  E.  60  (1895); 
unauthorized  person  "  ( Cleveland  v.  St.  Louis,  etc  Ry.  Co.  v.  Parks,  97 
N.  J.  Steamboat  Co.,  68  N.  Y.  306).  Tex.  131,  76  S.  W.  740  (1903).  Said 
Followed  in  Loftus  v.  Union  Ferry  the  court,  in  Erwin  v.  Louisville,  etc 
Co.,  84  N.  Y.  455,  aff'g  22  Hun,  33.  Ry.  Co.,  50  So.  (Ala.)  62  (1909), 
A  passenger  was  injured  by  a  wringer  a  case  of  injury  from  missiles  thrown 
falling  upon  him  from  the  rack  above  through  the  car  window,  "  It  is  not 
the  seat.  It  was  wrapped  in  brown  to  be  expected  that  miscreants  will 
paper,  and  there  was  nothing  to  at-  throw  missiles  through  the  windows 
tract  particular  attention  to  it.  Held,  of  cars,  or  shoot  through  them,  and 
no  evidence  of  negligence  (Morris  v.  thus  injure  or  kill  passengers,  though 
N.  Y.  Cent.  R.  Co.,  106  N.  Y.  678,  such  things  do  sometimes  happen ;  but 
13  N.  £.  455).  It  is  no  proof  of  a  carrier  is  not  ordinarily  chai^able 
negligence  in  constructing  tracks  that  with  the  duty  of  providing  against 
a  passenger  standing  upon  the  side  such  danger  or  casualties,  and  there 
platform  of  an  open  car  was  struck  were  no  facts  to  show  that  such  an 
by  a  passing  car,  where  thousands  of  assault  or  injury  oould  have  been 
passengers  have  been  carried  upon  reasonably  anticipated  at  the  time 
such  cars  for  more  than  twenty  years,  and  place  where  this  happened." 
with  no  similar  accident  (Craighead  "* Miller  v.  Ocean  S.  S.  Co.,  118 
V.  Brooklyn  R.  Co.,  123  N.  Y.  391,  N.  Y.  199,  23  N.  R  462;  Merwin  v. 
25  N.  E.  387).  s.  p.,  Fox  v.  New  Manhattan  R.  Co.,  48  Hun,  609; 
York,  70  Hun,  181,  24  N.  Y.  Supp.  Meyer  v.  St.  Louis,  etc  R.  Co.,  4 
43.  A  passenger  on  a  train,  who  C.  C.  A.  221,  54  Fed.  116  [carrier 
was  somewhat  intoxicated,  though  he  bound  to  restrain  passenger,  known 
conducted  himself  without  offense,  ac-  to  be  insane].  Conceded  in  Loftns 
cidentally  stumbled  over  some  bag-'  v.  Union  Feriy  Co.,  84  N.  Y.  455. 
gage;  and  a  revolver  fell  from  hia 
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« 

vessels,  street  cars,  ferries,  passenger  elevators  or  other- 
wise, is  not  absolutely  bound  to  provide  safe  vehicles, 
machinery  and  appliances,  it  is  universally  agreed,  except 
in  New  York,  that,  where  the  carrier  is  not  himself  the 
manufacturer  of  such  vehicles,  machinery  and  appliances, 
and  uses  proper  precautions  by  their  purchase  from  a 
reputable  manufacturer,  he  is  not  responsible  for  secret 
or  hidden  defects,  not  discoverable  by  any  known  tests  of 
inspection  for  their  use."'  If  he  is  also  the  manufac- 
turer he  is  responsible  as  a  manufacturer  and  not  as  car- 
rier."* In  New  York  it  was  held  by  an  early  decision, 
which  has  never  been  overruled,  that  the  carrier  was 
liable  as  well  for  defects  in  manufacture,  when  discover- 
able by  manufacturer's  tests,  though  not  discoverable  by 

"■Carrier  not  liable  for  secret  de-  boiler  was  defective  was  created  by 

fects    in    conveyance    (Readhead    v.  the  fact  that  it  had  been  in  use  for 

Midland  R.  Co.,  L.  R.  2  Q.  B.  412;  several  years,  then  the  fact  that  the 

aff'd,  L.  R.  4  Q.  B.  379.     See  also  defect  existed,  without  which  the  ex- 

Grote  v.  Chester,  etc.  R.  Co.,  2  Exch.  plosion   would    not    have    happened, 

251 ;    Christie  ▼.   Griggs,  2   Campb.  would  not  alone  have  justified  a  re- 

79;    Israel   v.    Clark,    4   Esp.    26»;  eovery"   (Peoria  Ry.  Co.  v.  Thomp- 

Bremner  v.  Williams,  1  Carr.  &  P.  son,  56  111.  138;   Houston,  etc.  Ry. 

414.    In  Carroll  v.  Staten  Isl.  R.  Co.,  Co.  v.  Greer,  22  Tex.  App.  5,  53  8. 

58    N.    Y.    126,    Andrews,   J.,   said:  W.  58   (1894);   Western  Ry.  Co.  v. 

"Carriers  of  passengers  are  not  in-  Walker,    113   Ala.   269,   22   So.    182 

surers  of  per^ns  whom  they  carry;  (1908) ;  Carter  v.  Kansas  City  Oible 

nor  do  they  undertake  that  the  ves-  Co.,  42  Fed.  37;  Hadley  v.  Cross,  34 

sels  or  vehicles  which  they  use  are  Vt.  586;   Holland  v.  St.  Louis,  etc. 

absolutely  free  from  defects.    •   ♦   •  Ry.  Co.,  105  Mo.  App.  117,  79  S.  W. 

Some  remarks  which  seem  adverse  to  508   (1904) ;  Fredericks  v.  Northern 

this  view  were  made  by  the  learned  Ry.  Co.,  157  Pa.  St.  103,  27  Atl.  689, 

judge  who  delivered  the  opinion  in  22  L.  R.  A.  306,  58  Am.  &  Eng.  Ry. 

Alden  v.  N.  Y.  Central  R.  Co.,  26  Cas.  91;  Philadelphia,  etc.  Ry.  Co.  v, 

N.  Y.  102;  but  the  subsequent  oases  Anderson,  94  Pa.  St.  351,  39  Am.  Rep. 

show  that  it  was  not  the  intention  787,  6  Am.  &  Eng.  Cas.  407;  Grand 

of  the  court  to  depart  from  the  estab-  Rapids,  etc.  Ry.  Co.  v.  Huntley,  28 

lished   doctrine    upon   the    subject "  Mich.  537,  31  Am.  Rep.  321.     Scien* 

(citing  McPadden  v.  N.  Y.  Central  tific    inspection    sufficient    (Western 

R.   Co.,  44  N.  Y.  478 ;   Caldwell  v.  Md.  Ry.  Co.  v.  State,  95  Md.  937,  53 

N.   J.   steamboat  Co.,  47  Id.   290).  Atl.  969    (1902). 

**If  the  crack  in  the  boiler  was,  as  "*  Toledo,  etc.  Ry.  Co.  v.  Bigj?s,  85 

the     referee    found,     undisooverable  111.  80,  28  Am.  Rep.  613;  Baltimore, 

upon  examination  or  by  the  applica-  etc.  Ry.  Co.  v.  Nujrent,  86  Md.  349, 

tion  of  any  tests  known  or  practiced,  38  Atl.  779,  39  L.  R.  A.  161 ;  Texas, 

and    if    no    presumption    that    the  etc.  Ry.  Co.  v.  Buckalew,  34  S.  W. 
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such  tests  as  are  practicable  by  the  purchaser.^**  On  the 
other  hand,  it  is  universally  agreed  that  the  carrier  is 
responsible  for  any  defect,  which  he  could  have  ascer- 
tained, after  purchasing  the  vehicle,  machinery  or  ap- 
pliance, by  the  application  of  any  tests  of  inspection 
which  he  knew  or  might  have  known  by  the  use  of  great 
diligence."'     The  carrier  *s  obligation  is  only  for  the 

(Tex.  App.)    165;   Carter  v.  Kansas  66    Tex.    92,    17    S.    W.    406    [flaw 

City,  etc.  Ry.  Co.,  42  Fed.  37;  McAI-  in    wheel].      PlainUflf    was   injured 

lister  V,   Peoples'   Ry.   Co.,  4   Penn.  while  in  defendant's  ears,  in  oonse- 

273,    54    Atl.   743    ( 1903) ;    Jackson  quence  of  an  imperfection  in  a  driv- 

v.  Natchez,  etc.  Ry.  Co.,  114  La.  981,  ing  wheel.    It  had  been  tested  in  the 

38  So.  701,   108  Am.  St.  Rep.  366,  usual  way  when  new,  by  hanunering 

70  L.  R.   A.  294    (1905) ;   Gould  v.  it  all  round,  but  had  not  been  again 

Boston,  etc.  Ry.  Co.,  191  Mass.  396,  tested,  after  a  long  use  of  it,    A  ver- 

77   N.   E.   712    (1906);    Bliewise   v.  diet     for     plaintiff     was     sustained 

Pennsylvania,  etc.   Ry.   Co.,  78  Atl.  (Manser  v.  Eastern  Counties  R.  Co., 

(N.  J.)   1058   (1911).  6  Hurlst.  &  N.  89&).    It  is  the  duty 

'^  Hegman  ▼.  Western,  etc.  Ry.  of  a  railroad  company,  from  time  to 
Co.,  13  N.  Y.  9.  This  case  has  time,  carefully  to  test  and  inspect 
never  been  overruled,  and,  although  its  bridges,  and  materials  used 
criticised  in  Alden  v.  New  York,  etc  therein  (Louisville,  etc.  R.  Co.  v. 
Ry.  Co.,  26  N.  Y.  102,  and  distin-  Snyder,  117  Ind.  435,  20  N.  E.  284); 
guished  in  Carlson  v.  The  Phoenix  and  so  as  to  tracks,  switches,  cars 
Bridge  Co.,  132  N.  Y.  273,  has  been  and  trucks  (St.  Louis,  etc  R.  Co.  v. 
cited  without  qualification  in  a  num-  Mitchell,  57  Ark.  418,  21  S.  W.  883). 
ber  of  later  cases.  But  see  McHad-  A  common  carrier  of  passengers  may 
den  V.  New  York,  etc  Ry.  Co.,  44  be  liable  for  injuries  arising  from  the 
N.  Y.  478,  4  Am.  Rep.  765;  Carroll  breaking  of  an  ajcle  from  the  effect 
V.  Staten  Island,  etc.  Ry.  Co.,  58  of  frost,  if  it  appear  that  he  wu 
N.  Y.  126,  17  Amu  Rep.  221;  Cald-  guilty  of  even  slight  neglect  in  guard- 
well  V.  New  Jersey,  etc.  Co.,  47  N.  Y.  ing  against  such  effect  ( Frink  ▼. 
282.  Outside  of  New  York  the  caae  Potter,  17  111.  406).  See  Zimmerman 
has  been  criticised  or  disapproved  v.  Long  Island  R.  Co.,  14  N.  Y.  App. 
(Nashville,  etc  Ry.  Co.  v.  Jones,  9  Div.  662,  43  N.  Y.  Supp.  883 
Heisk.  27 ;  Meier  v.  Pennsylvania  Ry.  [vacuum  brakes  used  on  front  cars 
Co.,  64  Pa.  St.  225.  But  see  Thomp-  of  train  only,  causing  rear  cars  to 
son  on  Negligence,  §  2805,  and  Hutch-  jerk] ;  Cleveland,  etc  Tr.  Co.  v. 
inson  on  Carriers,  §  909.  Ward,    27    Ohio    Civ.    Ct   R.   761 

**•  Liable  for  defects,  which  might  ( 1905) ;    Houston,    etc    Ry.  Ca  v. 

have   been   ascertained   by   adequate  Summers,  92  Tex.  621,  51  S.  W.  324, 

inspection   (Ingalls  v.  Bills,  9  Mete  aff'g  49  S.  W.  1106   (1890);  flaw  in 

(Mass.)     1;     Palmer    v.    Delaware,  wheel   (Citizen's  Ry.  Co.  v.  Sinclair, 

etc.   Canal   Co.,    120  N.   Y.    170,   24  36    Tex,    App.    266,    81    S.  W.  329 

N.     E.     302,     aff'g     46     Hun,     486  (1904);    Boyles   v.   Texas,  etc.  Ry. 

[spindle  of  drawhead  of  car  broke] ;  Co.,    86    S.    W.     (Tex.    App.)    936 

Texas,    etc.    R.    Go.    v.    Hamilton,  ( 1905 ) ;    Alabama,   etc   By.  Co.  v.. 
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exercise  of  the  highest  degree  of  care  in  seeing  that  the 
vehicle,  machinery  and  appliances  shall  be  reasonably 
safe  for  the  journey;  not  that  they  shall  be  safe  at  all 
events.**^     But  the  occurrence  of  any  injury  through  a 

GuUford,  11»  Ga.  523,  46  S.  E.  655  Hart  v.  Fletcher  Land  Co.,  175  Fed. 

(1905);  Proud  v.  Philadelphia,  etc.  985   (1910);  Oregon  Co.  v.  Roe,  176 

Ry.  Co.,  64  N.  J.  Law,  702,  46  Atl.  Fed.  715,  100  C.  C.  A.  260.     Negli- 

710,   50  L.   R.   A.   468    (190O);    in-  gence     with      respect     to     children 

spection    (Missouri,  etc.  Ry.   (I)o.  v.  (Shellaberger  v.  Fisher,  143  Fed.  937, 

Flood,  35  Tex.  App.   197,  79  S.  W.  75  C.  C.  A.  9,  6  L.  R.  A.    (N.  S.) 

1106  (1904);  stage  coaches  (Ingalls  250. 

V.  Bills,  supra;  Dermoot  v.  Loomer,  ^^Per  Blackburn,  J.,  Readhead  v. 

21  Conn.  245;  Bonce  v.  Dubuque,  etc.  Midland  R.  Co.,  L.  R.  2  Q.  B.  412, 

Co.,  63  Iowa,  278,  5  N.  W.  177,  36  441.      See    Burges    v.    Wickham,    3 

Am.  Rep.  221;   Stockton  v.  Frey,  4  Best  &  S.  669,  693;  Wynn  v.  Central 

Gill.    406,    45    Am.    Dec.    138.      See  Park,  etc.  R.  Co.,  133  N.  Y.  575,  30 

Lewark  v.  Parkinson,  73  Kans.  553,  N.    E.    721     [defect    in    chain].      A 

85  Pac.  601,  5  L.  R.  A.  (N.  S.)  1069;  carrier  cannot  be  deemed  negligent 

street  cars   (Bonce  v.  Dubuque,  etc.  Ijecause  the  door  of  a  passenger  car 

Co.,  supra;  Watson  y.  St.  Paul  St.  was  not  all  glass  above  the  middle, 

Ry.  Co.,  42  Minn.  46,  43  N.  W.  904;  so  Ihat  persons  could  see  each  other 

Chicago  City  Ry.  Co.  v.  Young,  62  coming  to  the  door  (GraeflF  v.  Phila- 

111.  238;   Koehne  v.  New  York,  etc.  delphia,  etc.  R.  Co.,  161  Pa.  St.  230, 

Ry.   Co.,   165   N.   Y.   603,  58   N.   E.  28  Atl.  1107).     Sheathing  over  car- 

1089   (1901);  Smithers  v.  Wilming-  wheel  not  proof  of  negligence  (Farley 

ton,  etc.  Ry.  Co.,  6  Pennw.  422,  67  v.  Phila.  Traction  Co.,   132  Pa.  St. 

AtL  167    (1901);   Metropolitan,  etc.  58,   18   Atl.   1090).     An  omnibus  is 

Ry.  Co.  V.  Hanson,  67  Kans.  256,  72  not  defective  by  having  a  step  with 

Pac.  773  ( 1903 ) ;  Cameron  v.  Lewis-  an  open   instead   of  a  closed   back, 

ton,  etc.  Ry.  Co.,  103  Me.  482,  70  Atl.  where  it  appears  that  both  kinds  of 

534,  125  Am.  St.  Rep.  315,  18  L.  R.  steps  are  in  general  use  (Frobisher  v. 

A.  (N.  S.)  497  (1908) ;  Schloemer  v.  Fifth  Ave.  Tr.  Co.,  151  N.  Y.  431,  45 

St.  Louis  Transit  Co.,  204  Mo.  99,  N.  E.  6,  839;  rev'g  81  Hun,  544,  30  N. 

102   S.   W.   566    (1907);    O'Gara  v.  Y.    Supp.    1099).      Injury   by   dress 

Transit  0>.,  204  Mo.  724,  103  S.  W.  catching  in   a  broken  curtain   hook 

54,  12  L.  R.  A.  (N.  S.)  840  (1907) ;  held  insufficient  proof  of  negligence 

Sweeden  v.  Atkinson  Impr.  Co.,  126  (Kelly  v.  N.  Y.  &  Sea  Beach  R.  Co., 

S.    W.    (Ark.)    439    (1910);    Walsh  109  N.  Y.  44,  15  N.  E.  879).     s.  P., 

V.  Cullen,  235  III.  91,  85  N.  E.  223,  Seddon  v.  Bickley,  153  Pa.  St.  271, 

18   L.   R.   A.    (N.   S.)    911    (1908);  25    Atl.    1104    [gangplank    lying   on 

Steiskal  v.  Field,  238  111.  92,  87  N.  E.  deck].    See  note  154,  ante,    Instruc- 

117   (1909);  National  Biscuit  Co.  v.  tion  that  it  was  the  carrier's  duty 

Wilson,  78  N.   E.    (Ind.   App.)    251  to  provide   reasonably  safe  coaches, 

(1906);     Belvidere     Bldg.     Co.     v.  etc.,  held  erroneous,  its  duty  being  to 

Bryan,    103    Md.   514,   536,   64   Atl.  exercise  a  high  degree  of  care  so  to 

44    (1907);    GriflFen  v.  Manice,    166  provide    (Citizens'   Ry.    O).    v.    Sin- 

N.  Y.  188,  59  N.  E.  925,  82  Am.  St.  clair,   supra,;   Boyles   v.   Texas,  etc. 

Rep.  630,  52  L.  R.  A.  922   ( 1901 ) ;  Ry.   Co.,  supra.     Generally,   Finkel- 
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defect  in  the  vehicle  is  at  least  prima  facie  evidence  of 

negligence  on  the  part  of  the  carrier."*     It  has  been  held 
to  be  the  duty  of  a  railroad  company  to  warm  its  passen- 

day  y.   Omnibus,  etc.   Co.,   114  Cal.  185,  2  L.  R.  A.  (N.  S.)  645  (1906); 

28,  45  Pac.  996;   Leyh  v.  Newburg,  Pittsburg,  etc.  Ry.  Co.  v.  Schepman, 

etc.  Ry.  Co.,  41   App.  Div.  218,   58  171  Ind.  71,  84  N.  E.  988   (1908); 

N.  Y,  Supp.  479;   Smithers  v.  Wil-  Chicago,  etc.  Ry.  Co.  v.  Simpson,  87 

mington  City  Ry.  Co.,  6  Pennw.  422,  Ark.   335,    112   S.   W.   875    (1910); 

67  Atl.   167    (1907);   Eaton  v.  WiL-  warming    cars     (International,   etc: 

mington  City  Ry.  Co.,  75  Atl.  (Del.)  Ry.  Co.  v.  Danis,  17  Tex.  App.  340, 

369   (190») ;  Rattan  v.  Central  Elec.  43  S.  W.  540    (1898)  ;   Atlanta,  etc 

Ry.  Co.,  120  Mo.  App.  270,  96  8.  W.  Ry.  Co.  v.  Powell,  127  Ga.  805,  5« 

735  (1906);  Pittsburgh,  etc.  Ry.  Ck).  S.   E.    1006    (1907);    Miasouri,  etc. 

V.  Bloomer,  146  Fed.  720,  77  C.  C.  A.  Ry.  Co.  v.  Byrd,  40  Tex.  App.  315, 

146     (1906);     windows    and    doors  89  S.  W.  991   (1906);  Missouri,  etc. 

(Stremble  v.  Brooklyn,  etc.  Ry.  Co.,  Ry.  Co.  v.  Harrison,  97  Tex.  611,  80 

110  App.   Div.  23,   96  N.   Y.   Supp.  S.  W.  1139   (1904). 

903;  Cincinnati,  etc.  Ry.  Co.  v.  Lor-  ***In   Dawson  v.  Manchester,  etc. 

ton,  33  Ky.  L.  Rep.  689,  110  S.  W.  R.  Co.,  5  Law  Times,  N.  S.  682,  the 

857    (1908);    safe  seats    (Boyles  v.  court,    per    Pollock,    C.    B.,    said: 

Texas,   etc.    Ry.    Co.,   supra;    Inter-  "  Where  an  accident  happens,  as  in 

national,  etc.  Ry.  Co.  v.  Anthony,  24  this  case,  to  a  passenger  in  a  carriage 

Tex.  App.  9,  &7  S.  W.  897    ( 1900) ;  on  a  line  of  railway,  either  by  the 

Van  Horn  v.  St.  Louis  Transit  Co.,  carriage  breaking  down  or  running 

198  Mo.  481,  95  S.  W.  326   (1906)  ;  off  the  rails,  that  is  pHma  facie  evi- 

steps  for  alighting  (Crowe  v.  Michi-  dence  for  the  jury  of  negligence  on 

gan,  etc.  Ry.  Co.,  142  Mich.  692,.  106  the  part  of  the  railway  company.'' 

N.  W.  395   (1906) ;  Northern  Texas  s.  p.,  as  to  a  stage  coach  (Christie  v. 

Traction  Co.  v.  Roye,  35  Tex.  App.  Griggs,  2  Campb.  76;   see  Israel  t. 

601,  86  S.  W.  621   (1905);  Missouri,  Clark,    4    Esp.    259).      Where   one 

etc.  Ry.  Co.  v.  Dunbar,  49  Tex.  App.  street    car    overtook    and    ran   into 

12,  108  S.  W.  500  (1908);  snow  and  another,   whereby   plaintiff  was  in- 

ice  on  steps  ( Pittsburgh,  etc.  Ry.  db.  jured,  and  the  cause  did  not  satisfsc- 

y.  Aldridge,  27  Ind.  App.  498,  61  N.  torily  appear,  held,  th«t  the  carrier 

£.  741  (1901) ;  Foster  v.  Old  Colony,  was  liable,  beoause  he  failed  to  re> 

etc.  Ry.  Co.,  182  Mass.  378,  65  N.  E.  but   the    presumption   of   negligence 

795   (1903);  Hfias  v.  St.  Louis,  etc.  created  by  the  fact  of  the  accident 

Ry.  Co.,  128  Mo.  App.  79,  106  S.  W.  (Smith  v.  St.  Paul  R.  Co.,  32  Minn. 

599  (1908) ;  space  between  platforms,  1).    "As  the  cars  and  the  track  are 

and    between    platforms    and    cars,  within  the  exclusive  possession  and 

vestibules  (Wagoner  v.  Wabash,  etc  control  of  the  company,  it  is  inemn- 

Ry.  Co.,  118  Mo.  App.  239,  94  S.  W.  bent  upon  them  to  explain  the  cauae 

293   (1906);  Falkins  v.  Boston,  etc.  of  an  accident,  it  not  being  ordinarily 

Ry.  Co.,  188  Mass.  153,  74  N.  E.  338  in  the  power  of  the  passengers  to  do 

(1905) ;  Marshall  v.  Boston,  etc.  Ry.  so.    Cars  can  ordinarily  be  nm  with 

Co.,    195   Mass.   284,    81    N.   E.    195  safety;  and  when  they  are  not,  that 

(1907);  see  Crandell  v.  Minneapolis,  fact   itself   is   evidence   of  fault  or 

etc.  Ry.  Co.,  96  Minn.  434,  106  N.  W.  defect     some^chere,      requiring    ex- 
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ger  coaches  in  cold  weather,^"  and  to  maintain  a  light  at 
night  in  the  toilet  room  of  a  sleeping  car.*°**  But  if  a 
carrier  simply  permits  passengers  to  enter  a  vehicle 
notoriously  unfit  for  travel,  and  not  provided  by  him  for 
passenger  traffic,  they  cannot  complain  of  its  defects.^^* 
Thus,  the  omission  to  place  a  chain  across  the  rear  of  a 
caboose  car  attached  to  a  freight  train,  and  which  was  not 
provided  for  the  carriage  of  passengers,  but  in  which 
they  were  allowed  to  ride,  was  held  to  be  no  evidence  of 
negligence."^  Nor  does  it  make  any  difference  that  they 
pay  fare."*  But  this  exception  to  the  general  rule  is  not 
to  be  extended  to  a  passenger  car  on  the  mere  ground 
that  it  is  attached  to  a  freight  train,"*  nor  to  any  car  pro- 
vided for  passenger  traffic,  however  obviously  unfit."* 
The  same  rule,  of  the  highest  practicable  degree  of  care 
and  liability  for  defects  discoverable  by  inspection,  ap- 
plies to  the  roadbed  or  track  of  a  railroad  or  street  rail- 
way. There  is,  therefore,  in  every  contract  for  the  con- 
veyance of  a  passenger  by  rail,  an  implied  undertaking 
for  the  safe  condition  of  the  road  as  well  as  of  the  vehicle, 
so  far  as  it  might  be  secured  by  that  degree  of  care  and 

planation"     (Stevens    v.    European,  *" International,    etc.    R.    Co.    v. 

etc.  R.  Co.,  66  Me.  74).     s.  p.,  Chi-  Cock,  68  Tex.  713,  5  S.  W.  635  [hand 

eago  R.  Co.  ▼.  Young,  62  111.  238.  car]. 

*•  Hughes  V.  Pullman  Car  Co.,  74  ""Chicago,  etc.  R.  Co.  v.  Hazzard, 

Fed.  409  [contraction  of  violent  cold;  26  111.  373. 

damages    not    too    remote] ;     Hast-  ^  Shoemaker     v.     Kingsbury,     12 

ings  V.  Northern  Pac.  R.  Co.,  63  Fed.  Wall.  369. 

224.     In  an  action  for  injury  result-  «*  Dillaye  v.  N.  Y.  C.  R.  Co.,  56 

ing  in  death,  caused  by  the  alleged  Barb.  30.     s.  p.,  Newton  v.  Central 

negligence   of   defendant    in   failing,  Vt.  R.  R.  Co.,  80  Hun,  491,  30  N.  Y. 

though     requested,     to     warm     its  Supp.  488. 

coaches  in  cold  weather,   it   is  not  '"It  was  proper  to  refuse  an  in- 

neoessary  for  plaintiff  to  allege  and  stniction  that  a   railroad   company 

prove    a    universal    custom    on    the  was     excused     under     the     circum- 

part  of  railway  companies  to  warm  stances  for  carrying  a  passenger  in 

their  coaches,  as  such  is  their  duty  the  baggage  car,  which  did  not  re- 

towards  their  passengers  ( Ft.  Worth,  quire  the  jury  to  find  that  the  bag- 

etc.   R.  Co.  V.  Hyatt,  12  Tex.  App.  gage    car    was    a    safe    conveyance 

435,  34  S.  W.  677).  r  Baltimore,  etc.  R.  Co.  v.  Swann,  81 

«•  Piper  V.  N.  Y.  Central  R.  Ca,  Md.  400,  32  Atl.  175). 
76  Hun,  44,  27  N.  Y.  Supp.  5»3. 
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diligence  which  has  already  been  defined."**  Not  only 
must  the  road  be  properly  constructed,  but  it  must  be 
kept  in  good  condition.  The  servants  of  the  carrier  must 
examine  it  frequently,  and  make  sure  that  the  rails  are  in 
good  order,  firmly  secured  to  the  ground,  and  in  every 
way  fit  for  the  use  to  which  they  are  put.  The  same  high 
degree  of  care  required  of  railroads  as  passenger  car- 
riers in  the  construction  of  their  tracks  and  roadbeds,  so 
far  as  affects  the  safety  of  passengers,  is  also  requited 
for  their  maintenance;  and  hence  it  is  the  duty  of  the 
company  to  make  frequent  inspection  thereof  by  compe- 
tent inspectors,  at  regular  inspection  stations,  provided 
at  reasonable  distances,  for  the  purpose  of  discovering 
infirmities  or  defects  disclosed  or  developed  by  operation, 
and  remedying  the  same  as  the  highest  care  may  sug- 
gest."^    And  where  circumstances  are  such  as  to  cause 

"*  The  rule  is  stated  in  §  497,  ante,  ant  ( Birmingham  v.  Rochester,  etc 
The  same  rule  applies  to  rails,  road-  R.  Co.,  137  N.  Y.  13,  32  N.  E.  996). 
bed,  etc.,  as  to  vehicles  (Chicago,  Railroads  must  exercise  the  highest 
etc.  R.  Co.  y.  Lewis,  145  111.  67,  33  degree  of  care  in  providing  for  the 
N.  E.  960;  Knight  v.  Portland,  etc.  safety  of  passengers  in  the  construe- 
R.  Co.,  56  Me.  234;  Toledo,  etc.  R.  tion  and  maintenance  of  track,  road- 
Co.  V.  Apperson,  49  111.  480;  Nash-  bed,  bridges,  culverta,  etc.  (Macon, 
ville,  etc.  R.  Co.  v.  Messino,  1  Sneed,  etc.  Ry.  Co.  v.  Barnes,  113  Ga,  212, 
220).  But  the  carrier  is  not  Uable,  38  S.  E.  756  (1901);  Ohio  Valky, 
unless  the  accident  might  have  been  etc.  Ry.  Co.  v.  Watson's  Admr.,  93 
reasonably  foreseen  by  a  competent  Ky.  654,  14  Ky.  L.  Rep.  611,  21  S. 
man,  accustomed  to  the  manage-  W.  244,  40  Am.  St.  Rep.  211,  19 
ment  of  the  road-bed  and  track  of  L.  R.  A.  310  (1893);  Jackson  v. 
a  railway,  while  in  the  exercise  of  Natchez,  etc.  Ry.  Co.,  114  La.  961, 
extraordinary  care  and  prudence  38  So.  701,  108  Am.  St  Rep.  366, 
(Davis  V.  Chicago,  etc.  R.  Co.,  93  70  L.  R.  A.  108  (1905);  Cobb  v. 
Wis.  470,  67  N.  W.  1132).  Defend-  St.  Louis,  etc  Ry.  Co.,  149  Mo.  609, 
ant*s  street  railroad  ran  across  a  50  S.  W.  894  (1899*);  Cain  v.  At- 
bridge  built  and  maintained  by  the  lantic,  etc  Ry.  Co.,  74  S.  C.  89,  54 
state,  and  plaintiff,  while  on  one  of  S.  E.  244  ( 1906 ) ;  Nickles  v.  Sea^ 
defendant's  cars,  was  injured  by  a  board,  etc.  Ry.  Co.,  74  S.  C.  108.  W 
defect  in  the  bridge,  which  could  S.  E.  255  (1906) ;  Arkansas,  etc.  Ry. 
have  been  discovered  by  the  manu-  CJo.  v.  Janson,  119  S.  W.  (Ark.)  648 
facturer,  but  could  not  be  perceived  (1909) ;  Rice  v.  Chicago,  etc.  Ry.  Co., 
after  the  bridge  was  constructed.  131  S.  W.  (Mo.  App.)  374  (1910). 
Held,  that  there  was  no  evidence  of  "'Libby  v.  Maine,  etc.  Ry.  Co.,  85 
negligence  on  the  part  of  the  defen-  Me.  34,  29  Atl.  943,  20  L.  R.  A.  812; 
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apprehension  of  the  development  of  unsafe  conditions 
special  inspection  must  be  made."'  Any  failure  in  these 
duties  is  culpable  negligence."'  He  is  bound  to  use  the 
same  degree  of  care  and  vigilance  to  avoid  or  remove 

obstructions  on  the  track,"®  or  projections  too  near  it."^ 

§§  498  and  499.  [Consolidated  with  ^  497.] 

§  500.  Liability  for  acts  of  strangers.  —  Carriers  by 
rail  are  not  generally  liable  to  passengers  for  the  wrong* 

Houston,  etc.  Ry.  Co.  v.  Norris,  41  to  catch  the  foot  of  a  person  right- 

8.    W.     (Tex.    App.)    708     (18»7);  fully  upon  the  track  (Bird  v.  Long 

Goodsell  V.  Taylor,  41  Minn.  207,  42  Island  R.  Co.,   11   N.  Y.  App.  Div. 

N.  W.  873,  16  Am.  St.  Rep.  700,  4  134,  42  N.  Y.  Supp.  888).     Where 

L.  R.  A.  673;   Jackson  v.  Natchez,  there  is  an  open  space  of  about  a 

etc.  Ry.  Co.,  114  La.  981,  38  So.  701,  foot  between  the  car  platform  and 

108  Am.  St.  Rep.  366,  70  L.  R.  A.  the  curved  edge  of  a  station  plat- 

294  ( 1906 ) ;  Rouston  v.  Detroit,  etc.  form,    the   company   should   give   a 

Ry.  Co.,  151  Mich.  237,  115  N.  W.  general  warning  to  passengers  crowd- 

62      (1908);     Winter     v.     Railway  ing  out  of  a  car  of  the  existence  of 

Ck>.,  40  Misc.   131,  96   N.  Y.  Supp.  the  space,  but  it  need  not  specially 

1009;   Lowenthal  ▼.  Vicksburg,  etc  inform  every  individual    (Langin  ▼. 

Ry.  Co.,   117  La.   1007,  42  So.  483  N.  Y.  &  Bro(*lyn  Bridge,  10  N.  Y. 

(1907);   Gould  v.    Boston  Elec.  Ry.  App.  Div.  529,  42  N.  Y.  Supp.  353). 

Co.,    191   Mass.   396,    77  N.  K  712  "••Donnegan  v.  Ehrardt,  119  N.  Y. 

(1906);  Western  Maryland  Ry.  Co.  468,  23  N.  E.  1061  [defective  fence; 

▼.   State,  96  Md.   637,  53   Atl.  969  collision  with  stray  animal] ;  Lynch 

(1908) ;    McAllister  ▼.  Peoples  Ry.  v.  N.  Y.  Central  R.  Co.,  8  N.  Y.  App. 

Co.,    4    Pennw.    272,    54    Atl.    743  Div.  458,  40  N.  Y.  Supp.  775;  Louia- 

(1902).  ville,  etc.  R.  Co.  v.  Ritter,  85  Ky. 

"■Libby   v.   Maine,   etc.   Ry.   Co.,  368,  3  S.  W.  591;  Cogswell  v.  West 

BUfn-a;  Cobb  ▼.  St  Louis,  etc.  Ry.  St.  R.  Co.,  5  Wash.  St.  46,  31  Pac 

O).,    149   Mo.    609,    50   S.    W.    894  411  [duty  of  inspection].    But  leav- 

(1899).  ^ng  freight  oars  standing  on  the  side 

"•  C^rtiss  V.  Rochester,  etc.  R.  Co.,  track  is  not  negligence  where  they 

20  Barb.  282;   aflTd   18  N.  Y.  534.  ^®  ^^  interfere   with  travel   when 

See  Taylor  v.  Grand  Trunk  R.  Co.,  *^^  ^"^^^  "«  ^^  «'^«'    <^''«^*  ^• 

48   N.   H.   304;    Holyoke  v.   Grand  f^^l'^^  ^^  ^' !^r  I'^J'  ^'  f  2, 

T      u  -D    n      Tj    c/i     rr  ,  J       *  13  S.  E.  209).    This  duty  cannot  be 

Trunk  R.  Co..  Id    641;  Medo.  etc.  ^^,             ,^,^^^^  ^  ^/^^  ^^   ^^^ 

R.  CO.  y.  Conroy,  68  111.  MO  [rotten  j^^,  ^  ^^  35  ^  ^^  39^^  ^^  g  ^ 

trestle  work];  Louisville,  etc.  R.  Co.  jg) 

V.   Kingman,  36   S.   W.    (Ky.)    264  «t North   Chicago  R.   Co.   v.   Wil- 

[open  switch].     It  is  negligence  to  Hams,  140  Dl.  275,  29  N.  E.  672; 

allow  the  planking  between  the  rails  Boss  v.  Northern  Pac.  R.  Co.,  5  Dak. 

to  become  decayed  and  broken  so  as  308,  40  N.  W.  590. 
[Law  of  Neo.    Vol.  I  —  85] 
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f ul  acts  or  neglects  of  strangers  or  fellow-passengers,  in- 
cluding interference  with  the  vehicles  or  tracks.**^  Car- 
riers are  not  bound  to  foresee  and  guard  against  such 
interference,  where  it  is  possible  but  not  probable."*  But 
it  is  quite  otherwise  where  the  carrier  has  notice,  in  any 
way,  that  such  interference  is  probable,  however  uncertain 
as  where  experience  has  shown  that  it  is  common^**  or 
where  he  fails  to  use  the  required  degree  of  care  and  vig- 
ilance in  inspecting  the  road.  That  the  carriers  of  passen- 
gers are  only  liable  for  the  unlawful  acts  of  strangers 
where  by  the  exercise  of  that  high  degree  of  care  required 
such  acts  or  their  consequences  might  have  been  foreseen 
and  the  consequences  avoided,  is  implied  in  the  rule  that 
declares  their  liability  in  all  cases  to  rest  on  negligence. 

^  Where  the  accident  was  the  re-       ^  As  where  strangers  are  lawfully 

suit  of  the  willful  criminal  trespass  working    upon    or    near    the    road 

of  a  stranger,  the  railroad  company  (Daniel  v.  Metropolitan  R.  Co.,  L. 

was  not   responsible    (Fredericks   ▼.  R.  5  H.  L.  45).     But  this  case  was 

Noi-thern  Cent.  R.  O).,  157  Pa.  St.  distinguished  and  limited,  where  a 

1 03,  27  Atl.  689).    So,  as  to  the  mere  railroad  company  had  consented  to 

negligence  of  a  stranger  (Moylan  ▼.  a  gravity   road   being  built  on  its 

Second  Ave.  R.  Co.,  128  N.  Y.  583,  land  at  right  angles  to  its  track,  to 

27  N.  E.  9*77  [truck  striking  passen-  facilitate  the  shipment  of  stone  by 

ger  on  car] ) .    So,  where  it  resulted  its  cars,  and  it  was  held  liable  for 

from  the  innocent  inadvertence  of  a  the  negligence  of  the  licensee  to  the 

fellow  passenger   (Ferry  v.  Manhat-  injury  of  a   passenger   on  its  own 

tan  R.  Co.,  118  N.  Y.  497,  23  N.  E.  cars  (Lynch  v.  N.  Y.  Central  R.  Co., 

822.    8.  p.,  Sullivan  v.  Jefferson  Ave.  8   N.   Y.   App.   Div.   458,  40  N.  Y. 

R.  Co.,   133  Mo.  1,  34  S.  W.  566) ;  Supp.  775.     Where  collision  between 

or  from  his  negligence  in  disposing  cars  was  caused  by  a  drunken  piB- 

of  his  baggage  (Morris  v.  N.  Y.  CJen-  senger's  uncoupling  the   rear  track 

tral  R.  Co.,  106  N.  Y.  678,  13  N.  E.  while  the  train  was  in  motion,  held, 

455;   Stimson  v.  Milwaukee,  etc.  R.  not  as  matter  of  law,  to  render  the 

Co.,   75    Wis.   381,   44   N.    W.   748;  company  liable   to   a   passenger  in- 

Van  Winkle  v.  Brooklyn  R.  Co.,  46  jured    thereby,    though    the    brakes 

Hun,  564) ;  or  from  his  rudeness  in  were  not  in  a  high  state  of  eflSciency, 

pushing    (Ellinger    v.    Philadelphia,  it  appearing  their  condition  was  not 

etc.  R.  Co.,  153  Pa,  St.  213,  25  AU.  such  as  to  endanger  the  safety  of 

1132).     Otherwise,    however,   where  passengers    (Texas,  etc  Ry.  Co.  ▼. 

a  stranger  performs  a  service  at  the  Storey,  29  Tex.  App.  483,  68  S,  W. 

request  or  with  the  assent  of  a  ser-  534  (1902). 

vant  of  the  company  upon  whom  it       ^  Chicago,  etc.  R.  Co.  v.  McAn> 

devolves   (Dimmitt  v.  Hannibal,  etc.  52  111.  296. 
R.  Co.,  40  Mo.  App.  654). 


1347  GABBIEBS   OF   PASSEN6EBS.  [§   500 

Hence  they  are  not  ordinarily  liable  in  case  of  the  derail- 
ment of  a  train  by  train  wreckers,  unless  the  condition 
of  the  track  could  have  been  discovered  in  time  to  have 
prevented  the  derailment  by  the  exercise  of  the  high 
degree  of  care  in  making  inspections  required  by  law. 
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^  Cu'i:i8  V.  Rochester,  etc.  Ry.  Co.,  265,  92   S.  W.  912    (1906);    Texas, 

8upra;  Woas  v.   St.   Louis  Tr.   Co.,  etc.  Ry.  Co.  v.  Jones,  39  S.  W.  (Tex. 

198  Mo.  664,  96  S.  W.  1017,  7  L.  R.  App.)    124    (1897);    Pittsburg,   etc. 

A.  (N.  S.)  231  (1906).    But  in  case  Ry.  Co.  v.  Richardson,  40  Ind.  App. 

of  obstruction  on  the  track  the  bur-  603,  82  N.  E.  536   (1907);  Irwin  v. 

den  of  i»roof  is  generally  on  the  com-  Louisville,  etc.  Ry.  Co.,  50  So.  (Ala.) 

pany,  the  doctrine  of  res  ipsa  ordi-  62  (1909);  Adams  v.  Louisville,  etc. 

narily    applying    (Carrico    v.    West  Ry.    Co.,     121     S.    W.     (Ky.)     419 

Virginia,   etc.    Ry.    Co.,   36   W.   Va.  ( 1909) ;  Widener  v.  Philadelphia  R. 

389,    14  S.   E.    12,   62   Am.   &  Eng.  Tr.   Co.,   224   Pa.    171,   73   Atl.   209 

Cas.  393.     But  see  Fleming  v.  Pitts-  ( 1909) ;   International,  etc.  Ry.   Co. 

burg,  etc.  Ry.  Co.,  158  Pa.  St.  130,  v.  Duncan,  121   S.  W.    (Tex.  App.) 

27     Atl.     868,     38     Am.     St.     Rep.  362    (190O);   Missouri,  etc.  Ry.  Co. 

835,  22  L.  R.  A.  351.  To  pre-  v.  Gerren,  121  S.  W.  (Tex.  App.) 
vent  insults,  indignities  and  vie-  905  ( 190&) ;  St.  Louis,  etc.  Ry.  Co. 
IcMce  whether  by  a  passengi'r  or  an-  v.  Shaw,  125  S.  W.  (Ark.)  654 
other  (Birmingham,  etc.  Ry.  Co.  \.  (1910);  Illinois,  etc.  Ry.  Co.  v. 
j^aiid,  130  Ala.  354,  30  So.  466,  89  Gunterman,  122  S.  W.  (Ky.)  514 
Am.  St.  Rep.  43,  54  L.  R.  A.  752  ( 1910) ;  Lyons  v.  Boston,  etc.  Ry. 
(1001);  Illinois,  etc.  Ry.  Co.  ▼.  Co.,  204  Mass.  227,  90  N.  E.  419 
Winslow,  119  Ky.  877,  27  Ky.  L.  (1910);  Southern  Ry.  Co.  v.  Lee, 
Rep.  329,  84  S.  W.  1175  (190&).  62  So.  (Ala.)  648  (1910);  Alabama, 
Liability  of  the  carrier  in  such  case  etc.  Ry.  Co.  v.  Sampley,  53  So. 
depends  on  whether  employees  knew  (Ala.)  142  (1910);  Jansen  v.  Min- 
or by  due  care  should  have  known  neapolis,  etc.  Ry.  Co.,  128  N,  W. 
such  injury  was  impending  (Brown  (Minn.)  826  (1910);  Wachser  v. 
V.  Chicago,  etc.  Ry.  Co.,  139  Fed.  Interborough,  etc.  Ry.  Co.,  69  Misc. 
932,  72  C.  C.  A.  20  (1906);  Savan-  346,  125  N.  Y.  Supp.  767  (1910); 
nah,  etc.  Ry,  Co.  v.  Boyle,  116  Ga,  Penny  v.  Atlantic,  etc.  Ry.  Co.,  153 

836,  42  S.  E.  242,  69  L.  R.  A.  104  N.  C.  296,  69  S.  E.  238  (1910).  But 
(1902);  Lake  Erie,  etc.  Ry.  Co.  v.  a  street  railway  company  is  not 
Arnold,  26  Ind.  App.  190,  59  N.  E.  responsible  for  injury  to  a  pas!?enger 
5!>4  ( 1901 ) ;  Indianapolis,  etc.  Ry.  by  missiles  thrown  by  a  mob  of 
Co.  v.  Dawson,  31  Ind.  App.  605,  68  strikers  on  the  theory  that  the  at- 
N.  E.  909  (1903) ;  Tate  v.  Illinois,  tempt  to  operate  its  cars  was  an  in- 
etc.  Ry.  Co.,  26  Ky.  L.  Rep.  309,  vitation  to  the  public,  and  while 
341,  81  S.  W.  256  (1904);  Fewings  charged  with  the  highest  degree  of 
V.  Mendenhall,  88  Minn.  336,  93  N.  care  for  his  protection  from  fellow 
W.  127,  97  Am.  St.  Rep,  619,  60  L.  R.  passengers  it  is  charged  with  ordi- 
A,  601  (1903) ;  McQuerry  v.  Metro-  narv  care  only  to  guard  against  the 
politan,  etc.  Ry.  Co,,  117  Mo.  App.  lawless  violence  of  those  not  passen- 


§   501]  CARBIEBS   OF   PASSENGEBS.  1348 

Upon  principles  already  stated,  a  carrier  is  liable  to  pas- 
sengers for  an  injury  caused  by  the  concurring  negli- 
gence of  himself  and  a  stranger.  "•  Passengers  are  en- 
titled to  the  benefit  of  statutes  concerning  railroad 
fences ;  "^  and  even  where  no  such  statutes  exist  they  are 
entitled  to  have  such  precautions  adopted  as  will  avoid 
injury  to  them  from  the  probable  presence  of  animals 
upon  the  track."® 

§  501.  Stational  facilities,  approaches,  ingress,  egress, 
exits,  etc.  —  The  doctrine  maintained  by  the  greater  num- 
ber of  cases  and  in  most  jurisdictions  is  that  only  reason- 
able or  ordinary  care  is  owing  by  the  carrier  to  those 
using  depots,  station  grounds,  platforms  and  approaches 
when  proposing  to  take  passage,  and  in  waiting  for 
trains  or  leaving  them,  or  when  using  stational  facilities 
for  their  reasonable   convenience   and   accommodation 

gers     (Fewings    v.    Mendenhall,    83  newith,  52  Pa.  St.  382;  Sullivan  ▼. 

Minn.  237,  86  N.  E.  96,  55  L.  R.  A.  Phil.  &  Reading  R.  Co.,  30  Id.  234; 

713   (1901);  B.  c,  88  Minn.  336,  93  Chicago,   etc   R.   Co.   v.  McAnu  52 

N.  W.  127,  97  Am.  St  Rep.  519,  60  111.  296.    It  is  the  duty  of  a  railway 

L.  R.  A.  601   (1903).  company,  for  the  protection  of  pas- 

***  Eaton  y.  Boston,  etc.  R.  (>>.,  11  sengers,  to  properly  fence  its  track 
Allen,  500;  Carpenter  v.  Boston,  against  the  intrusion  of  cattle,  if  in 
etc.  R.  Co.,  97  N.  Y.  494  [postal  so  doing  it  will  lessen  the  probability 
agent  threw  out  mail  bags,  which  of  accident  (Fordyce  v.  Jackson,  56 
struck  plaintiff].  A  common  carrier  Ark.  594,  20  S.  W.  528,  597).  &  P., 
is  liable  for  injuries  to  passengers  Gulf  R.  Co.  ▼.  Wilson,  79  Tex.  371, 
produced  by  the  concurrent  negli-  15  S.  W.  280).  See  also  Mexican 
gence  of  its  servants  and  third  per-  Cent.  R.  Co.  v.  Laurioella,  87  T^x. 
sons  (St.  Joseph,  etc.  R.  Co.  ▼.  277,  28  S.  W.  277.  Whether  re- 
Hedge,  44  Neb.  448,  62  N.  W.  887;  quired  by  statute  or  not  (Fordyee 
Sears  v.  Seattle  R.  Co.,  6  Wash.  227,  v.  Jackson,  63  Ark.  594,  20  S.  W. 
33  Pac.  389,  1081;  Western  Md.  R.  597;  St.  Louis,  etc.  Ry.  Co.  v.  Stew- 
Co.  ▼.  Herold,  74  Md.  510,  22  Atl.  art,  68  Ark.  606,  61  S.  W.  169,  82 
323  [boy  loosened  brakes  of  un-  Am.  St.  Rep.  311  (1901);  Mexican, 
guarded  car]).  etc   Ry.   Co.  v.  Louisville,  87  Tex: 

"» §  447,  ante ;  Donnegan  ▼.  Er-  277,  28  S.  W.  277,  47  Am.  St.  Rep. 
hardt,  119  N.  Y.  468,  23  N.  E.  1061;  103;  Trinity  Valley  Ry.  Co.  v.  Stew- 
Lynch  V.  N.  Y.  Central  R.  Co.,  8  art,  62  S.  W.  (Tex.  App.)  1085 
N.  Y.  App.  Div.  458,  40  N.  Y.  Supp.  ( 1901 ) ;  International,  etc  Ry.  Co- 
775;   and  cases  in  next  note.  v.   Thompson,   34   Tex.   App.  67,  77 

"•Lackawanna,  etc  R.  Co.  v.  Che-  S.  W.  439  (1903). 
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whether  at  the  beginning  or  end  of  the  journey  of  at 
intermediate  points.*®'^  The  duty  owing  to  passengers  in 
the  use  of  stational  faciUties  is  often  stated  in  absolute 
termsy  as,  * '  it  is  the  duty  of  a  carrier  to  provide  reason- 
ably safe  depots,  platforms  and  approaches  for  the  use 
of  passengers ;  ^  ^  but  in  the  same  opinion  or  elsewhere  by 
the  same  court  it  will  generally,  but  not  invariably,  ap- 
pear that  by  this  term,  though  absolute  in  form,  only 
ordinary  care,  as  distinguished  from  the  highest  care,  is 

'^The  strict  rule  requiring  the  ex-  and  it  is  not  sufficient  to  show 
ercise  of  the  utmost  care  on  the  part  that  hy  some  alterations  it  might 
of  railroad  corporations  to  insure  the  have  been  made  more  safe  (Crafter 
safety  of  passengers  being  carried  v.  Metropolitan  R.  Co.,  L.  R.  1  C.  P. 
over  the  road,  does  not  apply  in  the  30O;  Toomey  v.  Brighton,  etc.  R.  Co., 
case  of  approaches  to  the  cars,  the  3  C.  B.  N.  S.  146).  But  in  South 
platforms,  halls,  stairways,  etc. ;  and,  Carolina,  extraordinary  care  is  re- 
in the  latter  case,  the  carrier  is  quired,  in  favor  of  intending  passen- 
boond  simply  to  exercise  ordinary  gers,  on  the  way  to  a  train  (Johns  v. 
care,  in  view  of  the  dangers  to  be  Charlotte,  etc.  R.  Co.,  39  S.  C.  162, 
apprehended  (Kelly  v.  Manhattan  R.  17  S.  E.  6M).  In  McGeariy  v.  Man- 
Co.,  112  N.  Y.  443,  20  N.  E.  383).  hattan  R.  Co.,  15  N.  Y.  App.  Div.  2, 
So  held  as  to  stairways  (lb.;  Crafter  43  N.  Y.  Supp.  1086,  held,  that  con- 
T.  Metropolitan  R.  Ck).,  L.  R.  1  C.  P.  tinning  to  sell  tickets  and  admitting 
300) ;  railroad  platforms  (Lafflin  v.  passengers  to  its  elevated  platforms, 
Buffalo,  etc.  R.  Co.,  106  N.  Y.  136;  already  full,  in  such  numbers  as  to 
12  N.  E.  500;  Falls  v.  San  Francisco,  crowd  off  a  passenger  already  there 
etc  R.  Co.,  97  Cal.  114,  31  Pac.  901) ;  was  actionable,  and  the  defendant's 
station  grounda  (Moreland  v.  Boston  liability  did  not  rest  upcMi  the  insuf- 
ft  Prov.  R.  Co.,  141  Mass.  31  [shin-  ficiency  of  the  platform  to  aocom- 
gles  lying  on  grounds] ) ;  toilet  room  modate  ordinary  traffic,  or  thai  the 
off  waiting  room  (Jordan  v.  N.  Y.  platform  as  such  waa  defective.  See 
ft  New  Haven  R.  Co.,  165  Mass.  346,  also  Taylor  v.  Pennsylvania  R.  Go., 
43  N.  E.  Ill);  bridge  over  ditch  by  50  Fed.  755;  Chicago,  etc  Ry. 
depot  (Stokes  v.  Railroad  Ca,  107  Co.  v.  Stewart,  77  III.  App.  66 
N.  C.  178,  11  S.  E.  901) ;  ferry  bridge  (1899) ;  Glenn  v.  Lake  Erie,  etc  By. 
leading  to  the  boats  (Race  v.  Union  Co.,  73  N.  E.  (Ind.  App.)  186 
Ferry  Co.,  138  N.  Y.  644,  34  N.  E.  ( 1906 ) ;  Maxfleld  v.  Maine,  etc.  Ry. 
280) ;  dining  saloon  of  steamship  Co.,  100  Me.  79,  60  Atl.  710  (1905) ; 
(Bruswitz  V.  Netherlands  Nav.  Co.,  Crowe  v.  Michigan,  etc.  Ry.  Ck>.,  142 
64  Hun,  262,  19  N.  Y.  Supp.  75).  Mich.  692,  106  N.  W.  395  (1906); 
To  establish  a  case  of  negligence  Trinity,  etc.  Ry.  Co.  v.  O'Brien,  18 
for  an  alleged  defectiveness  in  a  Tex.  App.  690,  46  S.  W.  389  ( 1898 ) ; 
structure  for  the  use  of  paasen-  Schlessinger  v.  Manhattan  Ry.  Co., 
gers,  it  must  be  proved  that  it  was  08  N.  Y.  Supp.  840,  49  Misc.  504 
an    improper   one   for    its   purpose,  (1906);  Merryman  v.  Chicago,  etc 
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intended."®  It  is  well  also  to  consider  in  this  connection 
that  dangerous  defects  in  stations,  platforms  and  ap- 
proaches are  generally  so  obvious  that  it  must  often  be  a 
matter  of  little  practical  importance  in  the  particular  case 
whether  we  say  that  the  **  highest  care/^  **  reasonable 
care  ^^  or  only  *'  ordinary  care  "  must  be  used,  or  that 
they  must  be  constructed  and  maintained  in  a  "  reason- 

Ry.  Co.,  135  Iowa,  591,   113  N.  W.  N.  C.  450,  53  S.  E.  297,  111  Am.  St 

357   (1907) ;  McNaughton  v.  Illinois,  Rep.  856  (1906) ;  Mayne  v.  Chicago, 

etc.    Ry.,    113    N.    W.    (Iowa)    844  etc.   Ry.   Co.,   12   Okla.   10,  69  Pac 

(1907);    St.  Louis,  etc.   Ry.   Co.  v.  933  (1902);  Barker  v.  Ohio,  etc,  Ry. 

Grimsley,    90    Ark.    64,    117    S.    W.  Co.,  51  W.  Va.  423,  41  S.  E.  148.  90 

1064   (1909);  Joyce  v.  Metropolitan  Am,   St.   Rep.   808    (1902);   Cotant 

Ry.  Co.,  21«  Mo.  3^4,  118  S.  W.  21  v.  Boone,  etc.  Ry.  Co.,  125  Iowa,  46, 

(1909);  Chase  ▼.  Atchison,  etc.  Ry.  99    N.    W.    115,    69   L.    R.   A.   982 

Co.,   134  Mo.  App.  655,   114,  S.  W.  (1904);    Azneau    v.    Fitchburg,  etc 

!  m   (1909) ;  Feil  v.  West,  etc  Ry.  Ry.  Co.,  161  Mass.  355,  37  N.  E.  311 

Co.,   72   Atl.    (N.  J.)    362    (1909);  (1894);    Union   Pacific   Ry.   Co.  v. 

Keifner  v.   Pittsburg,   etc.   Ry.   Co.,  Evans,  62  Neb.  60,  71   N.  W.  1062 

223  Pa.  50,  72  Atl.  253  (1909-);  Ar-  (1897);    Wolf  v.   Brooklyn   F.  Co., 

kansas,  etc.  Ry.  Co.  v.  Robinson,  130  64   App.   Div.   67,   66   N.  Y.  Supp. 

R.  W.  (Ark.)  636  (1910) ;  St.  Louis,  298  (1900) ;  Izlar  v.  Manchester,  etc. 

etc.   Ry.   Co.  v.   Woods,   131    S.   W.  Ry.  Co.,  67  S.  C.  332,  35  S.  E.  583 

(Ark.)   869   (1910).  (1900);  Reed  v.  Richmond,  etc,  Ry. 

*'•  Cases  stating  that  it  is  the  duty  Co.,  84  Va.  231,  4  S.  E.  587  ( 1885) ; 

of  the  company  to  keep  its  depots,  Legge  v.  N.  Y.,  etc.  Ry.  Co.,  83  N.  E. 

platforms,  etc.,  in  a  reasonably  safe  (Mass.)    367     (1906);    Mongum  v. 

condition  for  use  of  passengers  (Chi-  North  Carolina  Ry.  Co.,  145  N.  C. 

cago,  etc.  Ry.  Co.  v.  Walker,  118  111.  152,  58  S.  E.  913,  13  L.  R.  A.  (N.  S.) 

App.  397   (1906);  Pennsylvania  Ry.  689  (1907);  Chesapeake,  etc.  Ry.  Co. 

Co.  V.  Marion,  23  N.  E.  973,  123  Ind.  v.    Meyer,    119    S.    W.     (Ky.)    183 

415,  7  L.  R.  A.  687,  18  Am.  St.  Rep.  (1909) ;   Bates  ▼.  Chicago,  etc.  Rt. 

330   (1890);  Louisville,  etc.  Ry.  Co.  Co.,   140  Wis.  235,   122  N.  W.  745 

V.  Treadway,  143  Ind.  689,  40  N.  E.  (1909);    St.  Louis,  etc  Ry.  Co.  v. 

807,  41  N.  E.  794  (1896);  Fullerton  Caldwell,    124    S,    W.    (Ark.)    1034 

V.  Fordyce,  121  Mo.  1,  25  S.  W.  687,  (1910) ;    Missouri,   etc.   Ry.  Ca  v. 

42  Am.  St.  Rep.  516  (181M) ;  Robert-  Irvin,  81  Kans.  649,   106  Pac  1063 

son  V.  Wabash,  etc.  Ry.  Co.,  152  Mo.  (1910) ;    McClanahan   v.   St,  Louis, 

382,  53  S.  W.  1082  (1899) ;  Laub  v.  etc.  Ry.  Ca,  126  S.  W.  (Mo.  App.) 

Chicago,  etc.  Ry.  Co.,   118  Mo.  488,  535  (1910);  Abney  v.  Louisiana,  etc. 

94  S.  W.  550  (1906) ;  Exton  v.  Cen-  Ry.  Co.,  53  So.  678  (1910) ;  Messen- 

tral,  etc.  Ry.  Co.,  63  N.  J.  Law,  356,  ger  v.  Valley,  etc.  Ry.  Co.,  128  N.  W. 

46  Atl.  1099,  66  L.  R.  A.  608  (1899) ;  (N.  Dak.)   1023  (1910) ;  McLaren  v. 

Ayres  v.  Delaware,  etc.  Ry.  Co.,  158  Boston  L.  Ry.  Co.,  197  Mass.  490,  83 

N.    Y.    254,    53    N.    E.    22    (1899);  N.  E.  1088  (1908) ;  Anjou  v.  Id.,  208 

Pincus  V.  Atlanta,  etc.  Ry.  Co.,  140  Mass.  273,  94  N.  E.  386   (1911). 
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ably  safe  condition;  '^  though  judgments  are  sometimes 
reversed  for  the  use  of  one  or  the  other  term  because  not 
conforming  with  the  rule  in  the  particular  jurisdiction. 
We  are  not  specially  interested  here  in  tracing  the  his- 
tory of  the  law's  development  on  these  questions;  nor 
yet,  in  presenting  such  full  exposition  of  the  reasons  or 
theories  in  support  of  the  different  contentions  as  have 
so  often  been  made  both  by  the  courts  and  writers  on  the 
law  in  maintaining  one  or  the  other  rule  as  the  more 
reasonable,  but  rather  in  the  statement  of  what  the  law 
is  in  different  jurisdictions  as  declared  by  the  courts.  In 
the  Supreme  Court  of  the  United  States,  and  in  Massa- 
chusetts, California,  South  Carolina,  Maryland,  Georgia, 
Maine,  Virginia  and  Texas,  and  perhaps  some  other 
States,  the  rule  is  expressed  in  terms  of  highest  degree 
of  care."^     In  some  other  jurisdictions,  using  the  term 

'"Franklin  ▼.  Southern,  etc.  Ry.  in  which   it  was  engaged"    (Dodge 

<'o.,  85  Cal.  63;  Johns  v.  Charlotte,  ▼.  Boston,  etc.  Ry.  Co.,   148  Mass. 

etc  Ry.  Co.,  39  S.  C.  162,  17  S.  E.  207,  2  L.  R,  A.  83;  Chicago,  etc.  Ry. 

698;    Dillishaw   v.    Charleston,    etc.  Co.  v.  Walker,  217  111.  605,  75  N.  E. 

Ry.  Co.,  85  S.  C.  334,  67  S.  E.  304  520) ;  one  who  having  purchased  a 

( 1910) ;  Gulf,  etc.  Ry.  Co.  v.  Bulcher,  ticket,   goes   to   the    depot   to   take 

83  Tex.  309,  18  S.  W.  583   (1892);  passage,  and  in  consequence  of  the 

Chicago,  etc  Ry.  Co.  v.  Barrett,  35  heel  of  her  shoe  heing  caught  in  a 

Tex.  App.  366,  80  S.  W.  411  (1904) ;  hole   in  the  floor  is  thrown  to  the 

Townes  on  Torts,  p.  90;  San  Antonio,  floor  and  injured,  held  the  question 

etc.  Ry.  Co.  v.  Tumey,  33  Tex.  App.  of  negligence   is  for  the   jury,  and 

626,  78  S.  W.  256   (1903);  Stewart  judgment  for  plaintiff  affirmed.   "She 

T.  International,  etc.  Ry.  Co.,  51  Tex.  was    *     *     *    at   the   depot   right- 

289   (1880).     See  McFadden  v.  Chi-  fully  as  a  passenger  and  entitled  to 

cago,  etc  Ry.  Co.,  149  111.  App.  298  all    the    rights    and    privileges    as 

(1910);  Jordan  v.  New  York,  etc.  such"  ( Warren  v.  Fitchburg  Ry.  Co., 
Ry.  Co.,  165  Mass.  346,  32  L.  R.  A.  8  Allen,  227,  85  Am.  Dec.  700) ;  one, 
101  (1896);  the  plaintiff  had  pur-  who  having  purchased  a  ticket  was 
chased  a  ticket  and  while  waiting  for  injured  by  collision  with  another 
the  train  went  in  to  the  ladies'  toilet  train,  while  proceeding  in  due  course 
room,  the  place  being  dark,  though  across  a  double  track  to  his  car,  is 
she  was  in  the  exercise  of  due  care,  a  passenger  and  entitled  to  the  ut- 
she  fell  into  a  hole  in  the  floor,  most  care  and  diligence  on  the  part 
**  The  plaintiff  was  a  passenger,  and  of  the  carrier  in  providing  a  safe 
the  defendant  owed  her  the  highest  and  convenient  way  and  manner  of 
degree  of  care  consistent  with  the  access  to  its  trains.  "  The  law  re- 
proper  management  of  the  business  quires  the  highest  degree  of  care," 


§    501]                          GABBIEBS   OF  PASSENGERS.                              1352 

reasonable,  the  application  made  clearly  shows  the  inten- 
tion to  exact  the  highest  degree  of  care  practicable ;  which, 
again,  may  be  only  '*  care  according  to  circumstances." 
Only  in  a  few  cases  has  it  been  expressly  held  that  the 

etc.,  referring  to  Ingalls  v.  Bills,  9  (Central  Ry.  Co*  v.  Perry,  58  Ga. 
Met.  1,  43  Am.  Dec.  346;  McElvoy  461) ;  the  rule  of  extraordinary  dili- 
V.  Nashua,  etc.  Ry.  Co.,  4  Cush.  400,  gence  applies  to  receiving,  keeping, 
60  Am.  Dec.  704;  Schopman  v.  Bos-  carrying  and  discharging  passengers, 
ton,  etc.  Ry.  Co.,  9  Id.  24,  55  Am.  and  one  who  has  a  ticket  and  is  pres- 
Dec.  41 ;  Knight  v.  Portland,  etc.  ent  at  the  usual  place  for  taking  the 
Ry.  Co.,  56  Me.  234,  96  Am.  Dec.  train  for  that  purpose,  is  a  paasen- 
449) ;  bound  to  the  most  exact  care,  ger  (St.  Louis,  etc.  Ry.  Ca  v.  Frank- 
not  only  in  the  management  of  its  lin,  44  S.  W.  (Tex.  App.)  701);  a 
trains  and  cars,  but  also  in  the  carrier  is  liable  for  assault  by  one 
structure  and  care  of  its  track,  and  of  its  employees  on  a  passenger  who 
in  all  subsidiary  arrangements  nee-  has  just  bought  his  ticket  (Allender 
essary  to  the  safety  of  passengers;  v.  Chicago,  etc.  Ry.  Co.,  37  Iowa, 
and  a  wharf,  which  is  a  passage  way  270) ;  when  one  is  proceeding  in  dne 
for  them,  is  such  a  subsidiary  ar-  course  at  the  depot  to  purchase  a 
rangement  (Gaynor  ▼.  Old  Colony,  ticket^  she  has  already  become  a  pae- 
etc  Ry.  Co.,  100  Mass.  208,  97  Am.  senger  and  is  entitled  to  that  high 
Dec.  96,  68,  to  the  same  effect,  degree  of  care  a  carrier  owes  its 
Warner  v.  Baltimore  Ry.  Co.,  168  passengers.  See  also  Harvey  v.  CU- 
U.  S.  339-,  18  S.  Ct.  68,  42  L.  Ed.  cago,  etc.  Ry.  Co.,  221  111.  232.  77 
491 ) ;  where  one  was  crossing  a  rail-  N.  E.  569  ( 1906) ;  Lutz  v.  Louisville, 
way  track  at  the  depot  to  take  train  etc.  Ry.  Co.,  20  Ky.  L.  Rep.  1183, 
and  was  struck  and  killed,  the  ques-  48  S.  W.  1080  (1899);  Moody  v. 
tion  of  negligence  is  for  the  jury  Boston,  etc.  Ry.  Co.,  189  Mass.  277, 
(Norfolk,  etc.  Ry.  Co.  ▼.  Galliher,  75  N.  E.  631  (1906);  (yBrien  v.  St 
89  Va.  639,  16  8.  E.  935) ;  where  Louis  Tr.  Co.,  185  Mo.  263,  84  S.  W. 
a  person  enters  a  ticket  office  to  939,  106  Am.  St.  Rep.  692  (19M); 
buy  a  ticket  he  is  entitled  to  the  pro-  MoKinstry  v.  St.  Louis  Tr.  Co.,  106 
tectdcm  of  a  passenger,  and  the  com-  Mo.  App.  12,  82  S.  W.  1108  (1904); 
pany  will  be  liable  for  an  assault  on  Houston,  etc.  Ry.  Co.  ▼.  Dotson,  15 
him  by  its  night  watchman  (Balti-  Tex.  App.  73,  38  S.  W.  642  (1896); 
more,  etc.  Ry.  Co.  v.  State,  63  Md.  Missouri,  etc.  Ry.  Co.  v.  Wolf,  89 
136,  81  Md.  371,  32  Atl.  201);  to  S.  W.  (Tex.  App.)  778  (1906);  Coa- 
create  the  relation  of  passenger,  it  is  sett  v.  St.  Louis,  etc.  Ry.  Co.,  224 
not  necessary  one  should  have  en-  Mo.  97,  123  S.  W.  669  (1909);  Jor- 
tered  the  train.  If  he  had  purchased  dan  ▼.  New  York,  etc  Ry.  Co.,  «iiprs, 
a  ticket  and  was  crossing  the  track  is  cited  with  approval  in  Young  v. 
for  the  purpose  he  is  a  passenger  and  New  York,  etc.  Ry.  Co.,  171  Mass. 
as  such  entitled  to  all  the  rights  and  34,  60  N.  E.  466,  41  L.  R.  A.  193 
protection  of  a  passenger.  The  car-  (1898).  Reference  may  also  be 
rior  is  bound  to  exercise  the  greatest  made  to  McLaren  v.  Boston  L.  Rv. 
care  and  diligence  in  everything  that  Co.,  197  Mass.  490,  83  X  E.  1088 
concerns    the    safety    of    passengers  (1908),  and  Anjou  v.  Boston  L.  By. 
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highest  degree  of  care  is  not  required/"     The  carrier 

must  use  at  least  ordinary,  and  according  to  many  au- 
thorities the  highest,"*  care  in  all  subsidiary  matters, 

such  as  the  reception  of  his  passengers  into  the  vehicle, 
their  accommodation  while  waiting  for  it,"*  and  in  the 

Co.,    208   Mass.   273,   W   N.   E.   386  etc.  Ry.  Co.  v.  Ryan,  165  111.  88,  46 

(1911);  where  the  obligation  of  the  N.  E.  206   (1897),   (shunting  cars); 

carrier   "  to  keep   its   stations  in  a  Texas,  etc.  Ry.  Co.  v.  Nolan,  62  Fed. 

reasonably  safe  condition  for  its  pas-  552,  11  C.  C.  A.  202  (kicking  cars) ; 

sengers  "  is  enforced  in  a  manner  pre-  Brassell  v.  New  York,  etc.  Ry.  Co., 

eluding  any  intention  to  modify  the  84  N.  Y.  241,  3  Am.  &  Eng.  Ry.  Cas. 

rule  announced  in  the  Jordan  case  380,   and  note;    Delaware,   etc.   Ry. 

(McFadden  v.  Chicago,  etc.  Ry.  Co.,  Co,  v.  Trautwein,  52  N.  J.  Law,  160, 

149  111.  App.  298  (1909).    Defendant  10  Atl.   178,  7  L.  R.  A.  435;   Men- 

oper&ted    a    double    track    through  sing  v.  Michigan,  etc.  Ry.  Co.,  117 

DeWitt;    deceased  had  purchased  a  Mich.    606,    76   N.    W.    98    (1898); 

ticket  to  Cedar  Rapids  and  had  to  Philadelphia,  etc.  Ry.  Co.  v.  Ander- 

cross  one  of  the  tracks  to  get  to  his  son,  72  Md.  519,  20  Atl.  2,  8  L.  R.  A. 

train.    There  was  a  board  walk  pro-  673,  and  note;   Roberts  v.  Atlantic, 

vided  for  the  purpose.    It  was  night  etc.  Ry.  Co.,  70  S.  E.   (N.  C.)   1080 

and  the  plaintiff  could  have  seen  the  (1911) ;    Brackett  v.   Southern   Ry. 

headlight  of  the  train  whereby  he  Co.,   88   S.    C.   447,   70   S.   E.    1026 

was  killed.      There  was  a  directed  (1911).     Ingress  and  egress  to  and 

verdict  for  the  defendant.    Judgment  from     cars     (Rogers     v.     Kennebec 

reversed,  and  held  there  was  evidence  Steamboat  Co.,  86  Me.  261,  29  Atl. 

from  which  the  jury  might  have  in-  1069,  25  L.  R.  A.  491,  10  Am.  Ry. 

ferred  that  he  had  been  invited  to  &  Coop.  Cas.  332;   Sanchez  v.  San 

cross  over  by  the  station  agent,  also  Antonio,  etc.  Ry.  Co.,  3  Tex.  App. 

killed,  and  was  being  conducted  over  89,  22  S.  W.  242;  Atchison,  etc.  Ry. 

by  him;   and  though  it  would  have  Co.  v.  Shean,  18  Ck)lo.  468,  33  Pac 

been  contributory  negligence  for  him  108;  Cazneau  ▼.  Fitchburg,  etc.  Ry. 

to  have  attempted  to  cross  without  Co.,    161   Mass.  355,  37   N.   E.   311 

looking,  yet  the  headlight  of  a  loco-  (1894). 

motive  is  so  deceptive  a  means  of  ^"Not   required   to   exercise   high 

measuring    distance    deceased    may  degree  of  care  in  keeping  stations, 

have  attempted  to  cross  over  while  etc.,  safe,  etc.    (Crowe  v.  Michigan, 

acting   with   due   care.     He   was   a  etc.  Ry.  Co.,  142  Mich.  692,  106  N.  W. 

passenger  and  the  carrier  owed  him  395    (1006);  McCormick  v.  Detroit, 

the  highest  care  (Dieckmann  v.  CYA-  etc.  Ry.  Co.,  141  Mich.  17,  104  N.  W. 

cago,  etc.  Ry.  Co.,  121  N.  W.  (Iowa)  390  (1905) ;  Glenn  v.  Lake  Erie,  etc. 

676  (1909);  Graven  v.  MacLeod,  92  Ry.  Co.,  73  N.  E.    (Irtd.  App.)    861 

Fed.  846,  35  C.  C.  A.  47;  St.  Louis,  (1905) ;    St.   Louis,  etc.   Ry.   Co.   v. 

etc.  Ry.  Co.  v.  Johnson,  59  Ark.  122,  Woods,     131     S.     W.     (Ark.)     869 

26  S.  W.  693  (1894);  Pennsylvania,  (1910). 

etc.   Ry.  Co.  v.  McCaffrey,    173  111.  ""§§  180,  181,  182,  183,  note  601. 

169,  60  N.  £.  713   (1898);  Chicago,  "«Many  illustrations  are  given  in. 
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repair  of  all  ways  kept  by  the  carrier  for  the  use  of  pas- 
sengers going  to  or  coming  from  the  vehicle/"  whether 
such  ways  lie  over  his  own  property,  or  he  has  only  a 
license  to  use  them."*  He  is  liable  for  any  defects  or 
obstacles  which,  being  left  by  his  want  of  ordinary  care 
in  the  path  of  a  passenger  on  his  way  to  or  from  the  con- 
veyance, cause  an  injury  to  him/"  A  railroad  company 
(or  other  carrier  controlling  the  means  of  access  or 
exit)  must  use  ordinary  care  to  provide  safe  methods 
of  access  to  and  departure  from  its  vehicles,  at  such 
points  as  it  invites  such  access  or  departure/"    It 

subsequent  notes.     A  charge  requir-  to  him,  as  a  mode  of  access  to  his 

ing   great   care   in   such    cases   was  vessel,  he  is  liable  to  a  passenger  for 

held    to   be    correct    in    Allender.T.  the  bad  condition  of  the  hulk  (John 

Chicago,  etc.  R.  Co,,  43  Iowa,  276;  v.  Bacon,  L.  R.  5  C.  P.  437).    The 

s.  p.,  Warren  v.  Fitchburg  R.  Co.,  carrier  may  be   responsible  for  the 

8  Allen,  227.     But  see  §  501,  ante,  condition   of    a    way,    not   its  own. 

Where   a   company   induces   an   un-  which  passengers  use  without  warn- 

usual  crowd  to  collect  at  its  stations,  ing  ( Delaware,  etc.  R.  Co.  v.  Traut- 

it  is  bound  to  use  such  means  as  are  wein,  52  X.  J.  Law,  169,  19  Atl.  178; 

reasonably  necessary  to  prevent  in-  Missouri   Pac.   R«   Co.   v.  Long,  81 

jury   from  the   conduct  or  pressure  Tex.  263,  16  S.  W.  1016).    Where  a 

of   the   crowd    (Taylor   v.    Pennsyl-  railroad  company  erected  and  main- 

vania  Co.,  50  Fed.  755).     See  fur-  tained  an  approach  to  its  boat  land- 

ther,  on  waiting  for  train,  Martin  ▼.  ing,  the  fact  that  it  was  maintained 

Columbia,  etc.  R.  Co.,  32  S.  C.  592;  in  a  public  street  does  not  relieve 

10  S.  £.  960.    If  the  station-room  is  the   company   from   liability    (Skot- 

full,  or  if  it  is  so  offensive  by  reason  towe  v.  Oregon,  etc.  R.  Co.,  22  Ore. 

of  smoke,  that  a  passenger  has  good  430,  30  Pac.  222). 

reason   for  not  remaining  there,   it  *""  Sargent  v.  St.  Louis,  etc  R.  Co., 

will    justify   his   endeavor   to   enter  114  Mo.   348,  21   S.   W.   823  rmail 

the  cars  at  as  early  a  period  as  pos-  bags] ;    Hughes  v.   Chicago,  etc  R. 

sible,  and  if  in  doing  so  he  receives  Co.,    127    Mow    447,    30    S.   W.   127 

an  injury  from  the  unsafe  condition  [same] ;  Ohio,  etc.  R.  Co.  v.  Simms, 

of  the  platform  or  8tep5»,  in  a  place  43  111.  App.  260  [same], 

where    passengers    would    naturally  *"Boyce  v.  Manhattan  R.  Co.,  118 

go,  the  comi^ny  is  liable  (McDonald  N.  Y.  314,  23  N.  E.  3(H.    It  is  the 

V.  Chica^,  etc.  R.  Co.,  26  Iowa,  124),  duty  of  a  railroad  company  to  pro- 

*"  Knight  V.  Portland,  etc.  R.  Co.,  vide  a  safe  place  at  which  passengers 

66  Me.  234;  Liscomb  v.  New  Jersey  can  embark  upon  and  depart  fn^n 

R.  Co.,  6  Lans.  75 ;  Parker  v.  Boston,  the  train  at  such  points  as  the  com- 

etc.  St'boat  Co.,  100  Mass.  449.  pany  receives  or  discharges  passen- 

"•Thus,  where  a  carrier  by  steam-  gers   (Redner  v.  Lehigh,  etc.  R  Co., 

boat,  uses  an  old  hulk,  not  belonging  73  Hun,  562,  26  K.  Y.  Supp.  1050; 
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musty  therefore,  use  ordinary  care  to  properly  con- 
struct"" stations,  platforms,  stairs,  etc.,  and  keep 
them  in  good  and  safe  condition  for  use,"®  properly 

Texas,  etc.  R.  Co.  v.  Brown,  78  Tex.  istence  does  not  charge  the  company 
397,  14  8.  W.  1034).  And  where  a  with  negligence  (Ryan  v.  Manhattan 
railroad  company  receives  passen-  R.  Co.,  121  N.  Y.  126,  23  N.  E.  1131). 
gers  from  a  space  between  parallel  Guards  should  be  provided,  at  the 
tracks  it  is  bound  to  provide  such  ends  of  highly  elevated  platforms 
safeguards  as  will  protect  the  pas^  (Jarvis  v.  Brooklyn  El.  R.  Co.,  133 
sengers  in  the  exercise  of  ordinary  N.  Y.  623,  30  N.  E.  1150;  see  Louis- 
care  from  injury  from  passing  trains  ville,  etc.  R.  Co.  v.  Tread  way,  143 
(Union  Pac.  R.  Co.  v.  Sue,  25  Neb.  Ind.  689,  40  N.  E.  807,  41  Id.  794). 
772,  41  N.  W.  801).  But  one  who  "•Pennsylvania  Co.  v.  Marion,  123 
takes  passage  over  an  unfinished  Ind.  415,  23  N.  E.  973.  A  passen- 
railroad  knowing  that  there  are  no  ger  may  assume  that  a  platform  is 
station  facilities,  cannot  recover  for  safe  (Archer  v.  N.  Y.,  New  Haven, 
injuries  resulting  solely  from  that  etc.  R.  Co.,  106  N.  Y.  589,  13  N.  E. 
fact  (Cliicago,  etc.  R.  Co.  v.  Frazer,  318;  Louisville,  etc.  R.  Co.  v.  Lucas, 
55  Kans.  582,  50  Pac.  923).  See  119  Ind.  583,  21  N.  E.  968).  Com- 
Jones  V.  Baltimore,  etc.,  R.  Co.,  21  pany  held  liable  for  holes  in  plat- 
D.  C.  346  [duty  to  furnish  station  forms  (Ohio,  etc.  R.  Clo.  v.  Strans- 
with  signs,  to  direct  passengers  to  berry,  132  Ind.  533,  32  N.  E.  218; 
trains].  Louisville,  etc.  R.  Co.  v.  Wolfe,  80 
*"  Platforms  should  not,  without  Ky.  82 ;  Tobin  v.  Portland,  etc.  R.  Co., 
necessity,  be  so  built  as  to  leave  a  59  Me.  183);  or  a  wharf  (Knight 
dangerous  space  between  the  cars  v.  Portland,  etc  R.  Co.,  56  Me.  234)  ; 
and  the  platform  (Boyce  v.  Manhat-  or  in  the  grounds  (Hurlbert  v.  N.  Y. 
tan  R.  Co.,  118  N.  Y.  314,  23  N.  E.  Central  R.  Co.,  40  N.  Y.  145;  Mc- 
304;  Missouri  Pac  R.  Co.  v.  Long,  Kone  v.  Mich.  Central  R.  Co.,  51 
81  Tex.  253,  16  S.  W.  1016) ;  nor  so  Mich.  601 ;  New  England,  etc.  Ry.  Co. 
close  to  the  cars  that  the  latter  will  v.  Hyde,  101  Fed.  401,  41  C.  C.  A. 
project  over  the  platform,  so  as  to  549  (1900) ;  Lauterer  v.  Manhattan, 
strike  persons  upon  it  (Dobiecki  ▼.  etc.  Ry.  Co.,  128  Fed.  540,  63  C.  C.  A. 
Sharp,  88  N.  Y.  203;  Archer  v.  N.  38  (1904)  ;  Colorado  Springs,  etc.  Ry. 
Y.,  New  Haven,  etc  R.  Co.,  106  N.  Y.  Co.  v.  Petit,  37  Colo.  326,  86  Pac 
580,  13  N.  E.  318).  But  curvfes  are  121  (1906)  ;  Southern  Ry.  Co.  v. 
necessaiy  in  the  construction  of  an  Reeves,  116  Ga.  743,  42  S.  E.  1015 
elevated  railroad;  and  when  necee*  (1902)  ;  Glenn  v.  Lake  Erie,  etc.  Ry. 
sary  for  public  convenience,  it  is  Co.,  73  N.  E.  (Ind.  App.)  861 
proper  to  construct  a  station  thereon,  (1905)  ;  Maxfield  v.  Maine,  etc.  Ry. 
although  it  necessitates  an  open  Co.,  100  Me.  79,  60  Atl.  710  (1905)  ; 
space  between  the  station  and  the  Barker  v.  Ohio  River  Ry.  Co.,  51  W. 
platform  of  a  car  stopping  thereat;  Va.  423,  41  S.  E.  148,  90  Am.  St. 
and  where  such  space  (in  this  case  Rep.  808  (1902)  ;  Arkansas,  etc.  Ry. 
eight  inches)  does  not  exceed  what  is  Co.  v.  Robinson,  130  S.  W.  (Ark.) 
necessary,  making  proper  allowance  536  (1910)  ;  Dilleshaw  v.  Charles- 
for  the  oscillation  of  the  cars,  its  ex-  ton,  etc.  Ry.  Ck).,  85  S.  C.  334,  07 
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lighted  ^*^  and  heated,*"  and  free  from  obstructions,*'* 

slipperiness  *"    and    other  defects,*'*    so    as    to   avoid 

S.  E.  304  (1910).    A  street  railway  540,  80  Pac  1012,  114  Am.  St.  Rep. 

giving  transfers  must  not  only  fur-  885    (1905)  ;   Gulf,   etc.  Ry.  Co.  ▼. 

,  nish  safe  means  of  alighting  but  a  Shelton,  96  Tex.  301,  72  8.  W.  165, 

reasonably  safe  way  from  one  car  to  69  S.  W.  653,  70  S.  W.  359  (1903); 

the  other  (Creeman  v.  International,  Chesapeake,  etc  Ry.  Co.  v.  Robinson, 

etc.  Ry.   Co.,   124  N.   Y.   Supp.   360  123  S.  W.  (Ky.)  308  (1909);  Abney 

(1910).  V.   Louisiana,   etc   Ry.   Co.,  53  So. 

""Louisville,  etc  R.  Co.  ▼.  Tread-  (La.)  678  (1910) ;  Messenger  v.  Vtl- 

way,    143   Ind.    689,   40    S.    E.    807,  ley,  etc.  Ry.  Co.,  128  N.  W.  (N.  D.) 

41    Id.   794    [passenger  fell  off  un-  1023  (1910). 

guardecl    and    unlighted    platform] ;  ^  Texas,   etc   R.   Go.  v.   Mays,  4 

Jarvis  v.  Brooklyn  El.  R.  Co.,  133  N.  Tex.    Civ.   App.   226,    15   S.  W.  43 

Y.  623,  30  N.  E.  1150  [same] ;  Fox  [neglect  to  heat  station].    This  dnty 

V.  New  York,  5  N.  Y.  App.  Div.  349,  exists  at  common  law  (Texas,  etc  R. 

39  N.  Y.  Supp.  309;  Alexandria,  etc  Ck>.  v.  Cornelius,  10  Tex.  Civ.  App. 

R.  Co.  V.  Hemdon,  87  Va.   193,  12  126,  30  S.  W.  720)  ;  St.  Louis,  etc 

8.  E.  289;  Wallace  v.  Wilmington,  Ry.  Co.  v.  Wilson,  70  Ark.  136,  66 

etc  R.  Co.,  8  Del.  529,  18  Atl.  818;  S.  W.    661,    91    Anu    St    Rep.  74 

Fordyce  v.  Merrill,  49  Ark.  277,  5  S.  (1902) ;    Chicago,    etc    Ry.    Cc  v. 

W.  329;  Texas,  etc  R.  Co.  v.  Brown,  Groner,  96  S.  W.   (Tex.  App.)  1118 

78  Tex.  397,  14  S.  W.   1034;  Brad-  (1906)  ;   Louisville,   etc  Ry.  (3o.  v. 

ley  V.  Grand  Trunk  R.  CJo.,  65  N.  W.  Payne,  118  S.  W.  (Ky.)  362  (1909) ; 

(Mich.)  102.    The  company  is  liable  Texas,  etc.  Ry.  Co.  v.  Wheeler,  116 

to    a   passenger   who    falls    from   a  S.  W.  (Tex.  App.)  83  (1909).  Liable 

platform  because  o*f  insufficient  lights  for    condltionfl    causing     pneumonia 

though  his  relation  with   the  com-  (St.  Louis,  etc  Ry.  Co.  v.  Hook,  83 

pany,    as    a    passenger,    may    have  Ark.   584,   104   S.   W.   217    (1907); 

ceased  ( Stewart  v.  International,  etc  Cincinnati,  etc  Ry.  Co,  v.  Mounts* 

R.  Co.,  53*Tex.  289;  Patten  v.  Chica-  23  Ky.  L.  R.  116»,  104  a  W.  748 

go,  etc  Co.,  32  Wis.  624;  Buenemann  (1907). 

V.  St  Paul,  etc  R.  Co.,  32  Minn.  ^  Sargent  v.  6t  Louis,  etc  R.  Okp 
390) ;  and  to  a  passenger  who,  upon  114  Mo.  348,  21  S.  W.  828  [mail-bag 
the  name  of  his  destined  station  be-  on  unlighted  platform] ;  Scholtz  v. 
ing  announced,  steps  off  in  the  dark-  Interborough,  etc  Ry.  Co.,  95  N.  7. 
nesB  into  a  culvert  which  he  supposed  Supp.  667,  48  Mis.  618  ( 1905) ;  Kird 
was  the  platform  (Columbus,  etc  ▼•  New  Orleans,  etc.  Ry.  Co.,  105 
R.  Co.  V.  Farrell,  31  Ind.  408)  ;  St  La,  226,  29  So.  729  (1901). 
Louis,  etc.  Ry.  Co.  v.  Battle,  69  ""^An  elevated  railroad  company 
Ark.  369,  63  S.  W.  805  ( 1901 )  ;  Ger-  was  held  liable  for  allowing  its  stair- 
hart  V.  Wabash,  etc.  Ry.  Co.,  110  Mo.  ways  to  remain  for  an  unreasonable 
App.  105,  84  S.  W.  100  (1904)  ;  Ab-  time  slippery  from  fallen  snovr 
bott  V.  Oregon,  etc  Ry.  Co.,  46  Ore.  (Weston   v.    N.   Y.    El.  R.  Co^  73 


"•Collins  V.  Toledo,  etc  R.  Co.,  80    Mich.  390,  45  N.  W.  178  [loose  plank 
used  for  want  of  any  step]. 
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any  danger  to  passengers  which  could  be  reason- 
ably anticipated."'  A  carrier,  making  a  long  jour- 
ney,  must  give  passengers  reasonable  tame  and  oppor- 
tunity to  procure  necessary  meals ;  and  he  is  responsible 
for  the  safety  of  means  of  egress  to  and  return  from  such 
meals,  to  the  same  extent  as  when  originally  receiving  or 
finally  discharging  passengers."^  It  is  the  duty  of  the 
carrier  to  exercise  reasonable  care  to  protect  its  passen- 
gers from  injury  by  crowds  on  its  platforms  and  ap- 
proaches,"* and  it  has  been  held  absolutely  liable  for  in- 
juries caused  by  permitting  them  to  be  overcrowded, 
where  none  are  admitted  except  such  as  have  paid  fare. 


1S» 


N.  Y.  595;  Timpson  v.  Manhattan  merely   failing    to   dean   them   off 

R.  Co.,  52  Hun,  489,  5  N.  Y.  Supp.  every    hour,    during    a    continuous 

684;  8.  P.,  Shepherd  v.  Midland  R.  snow-storm  (Kelly  ▼.  Manhattan  R. 

Co.,  25  L.  T.  N.  S.  879) ;  but  not  for  Co.,  112  X.  Y.  443,  20  N.  E.  383). 


"■This  is  the  proper  test  (Falls  ▼.  Co.,  92  Ala.  320,  8  So.  770;   East 

San  Francisco,  etc.  R.  Ck>.,  97  CaL  Tennesee,  etc.  R.  Co.  v.  Watson,  94 

114,  31  Pac.  901;  Comman  v.  East-  Ala.    634,    10    So.   228).     Where   a 

em  Cos.  R.  Co.,  4  Hurlst.  &  N.  781  lunch  stand  is   kept  at  a  railroad 

[weighing    machine    on    platform] ;  station,  by  authority  of  the  company. 

Cannon  v.  Midland,  etc.  R.  Ca,  L.  R.  which  can  be  approached!  only  over 

6    Ir.   App.    199    [passenger   pushed  its  platform,  the  company  is  respons- 

from  platform  by  sudden  violence  of  ible  for  its  condition  to  persons  pass- 

a  crowd]).  ing  over  it  to  make  purchases  (Dill- 

'"The  ocHnpany  is  boimd  to  pro-  ingham  v.  Teeling  [Tex.  Civ.  App.], 
vide  passengers  on  long  routes  with  24  S.  W.  1094). 
easy  and  safe  modes  of  obtaining  ""  Baldwin  v.  Fair  Haven,  etc  Ry. 
food  and  safe  egress  and  ingress  Ca,  68  Conn.  567,  37  Atl.  418 
to  and  from  refreshment  staticms,  (1897);  Illinois,  etc.  Ry.  Co.  v. 
whether  controlled  by  the  company  Treat,  179  111.  576,  54  N.  E.  290 
or  others,  and  where  a  passenger  (1899) ;  Indianapolis,  etc.  Ry.  Co.  v. 
sustains  injury  on  returning  from  Robinson,  157  Ind.  414,  61  N.  E. 
such  a  station  to  the  train  by  want  936  ( 1901 ) ;  Young  v.  New  York, 
of  sufficient  light  and  the  removal  etc.  Ry.  Co.,  171  Mass.  33,  50  N.  E. 
of  the  train  without  notice  in  his  455,  41  L.  R.  A.  193  (1898)  ;  Daw- 
absence,  the  company  is  liable  (Pen-  son  v.  Trustees  of  N.  Y.  &  B.  Bridge, 
iston  V.  Chicago,  etc.  R.  Co.,  34  La.  31  App.  Div.  537,  52  N.  Y.  Supp. 
Ann.  777).    Though  the  approaches  133  (1898). 

do  not  belong  to  the  carrier,  he  is  ^Dittmar  v.    Brooklyn,    etc.    Ry. 

nevertheless     responsible     for    their  Co.,  91  App.  Div.  378,  86  N.  Y.  Supp. 

condition    (Watson  v.  Oxanna  Land  878  (1904). 
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With  regard  to  the  dangers  arising  from  the  use  of  steam 
or  of  the  carrier ^s  vehicle  at  such  places,  the  carrier's 
obligation  is,  we  think,  for  extraordinary  care ;  because, 
as  to  these,  he  stands  upon  a  different  footing  from  the 
ordinary  owner  of  premises  not  used  for  dangerous 
purposes. 


§  502.  laabiUty,  in  cases  of  divided 

Mere  ownership  of  a  vehicle,  used  by  others  as  common 
carriers,  does  not  involve  any  liability  for  the  negUgence 
of  such  carriers ; "®  and  the  same  principle  applies  to  the 
mere  owner  of  the  track  upon  which  cars  are  run.  Either 
would  be  responsible  for  his  own  negUgence  in  construct- 
ing or  maintaining  the  vehicle  or  track,  but  not  as  a  com- 
mon carrier."*  But  while  a  carrier  by  coach  on  an  ordi- 
nary highway  is  not  responsible  for  defects  in  the  high- 
way,*** a  carrier  by  railroad  cars  is  responsible  not  only 
for  defects  in  the  cars  which  he  owns  or  hires,"'  but  also 
for  defects  in  the  track  over  which  the  cars  run,  even 
though  he  neither  owns  nor  controls  it."*  The  distinction 
lies  in  the  fact  that  the  rails  are  practically  a  part  of  the 
wheels  of  such  a  car.  And  if,  instead  of  furnishing 
motive  power  himself,  he  contracts  with  another  to  do  so, 
he  is  none  the  less  responsible  for  negligence  in  the  man- 
agement thereof.***     And,  on  the  other  hand,  a  company 

^  Gulzoni  V.  l^ler,  64  Gal.  334,  of  the  seryants  of  the  licensing  oom- 

30  Pac.  981.  pany  (Brady  v.  Chica^,  etc.  Ry.  Co., 

"» Cases  cited  under  §  413,  ante.  114  Fed.   100,  62  a   C.  A.  48,  57 

See  Sias  v.  Rochester  Ry.  Co.,  169  L.  R.  A.  712  (1902) ;  Chaffe  v.  Gob- 

N.  Y.  118,  62  N.  E.  132,  66  L.  R.  A.  solidated  Ry.  Co.,  82  N.  K  (Mass.) 

860   (1901).  497  (1907). 

^  See  §  499,  ante,  ^  The  owners  of  ears  used  upon 

^  Fletcher  ▼.  Boston,  ete.  R.  Co.,  a  railroad  heloi^ng  to  the  state  are 

1  Allen,  9.  liable  as  comm(Hi  carriers  for  an  in- 

^  Peters  v.  Rylands,  20  Pa.  St.  jury  to  a  passenger  occasioned  by  a 
497.  See  Edgerton  v.  Harlem  R.  collision  of  their  trains,  thou^  the 
Co.,  35  Barb.  193,  389,  aff'd,  39  motive  power  of  the  road  was  fur- 
N.  Y.  227 ;  Frazier  v.  New  York,  etc.  nished  by  the  state,  under  the  coo- 
Co.,  180  Mass.  427,  62  N.  E.  731  trol  of  its  agents,  through  whose 
(1902).     Responsible  for  negligence  negligence    the     accident    happened 
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owning  the  track,  and  drawing  the  cars  of  another  com- 
pany over  it,  is  also  liable  to  passengers  in  those  cars  for 
negligence,  whether  in  the  management  of  that  work  or 
in  the  maintenance  of  the  track,"*  and  the  regular  ap- 
proaches thereto,  though  the  latter  were  constructed  by 
another  corporation  for  its  sole  use/"  The  oldest 
American  railroad  companies  were  required  to  permit  alL 
persons  to  use  their  tracks  for  independent  trains  upon 
payment  of  tolls.""  But  where,  as  is  now  the  universal 
rule,  the  charter  gives  to  the  company  the  exclusive  use 
of  its  own  tracks  and  authorizes  no  divided  use  of  the 
franchise,  such  a  company  cannot  relieve  itself  from  full 
responsibility  to  the  public  for  all  the  uses  of  its  tracks 
which  it  permits.  Such  a  company  is,  therefore,  the  car- 
rier of  all  passengers  over  its  road,  even  though  they 
travel  in  a  train  belonging  to  and  solely  managed  by  an- 
other company,  using  the  road  by  permission  of  its 
owner."*     Still  more  clearly  is  it  responsible  for  injuries 

(Peters  v.  Rylande,  20  Pa.  St.  407).  pany  was  liable  to  a  passenger  on 

Compare  Sprague  v.  Smith,  29  Vt.  such  train.    A  company  holding  the 

421,  which  is  sometimes  cited  as  ad-  franchise,    and    exclusive    right,   to 

verse.  operate  a  road,  must  so  use  it  aa 

^  Schopman  v.  Boston,  etc.  R.  Co.,  not  to  endanger  passengers  or  prop- 

9  Gush.  24.  erty,  whether  the  use  be  by  them* 

^  Where  plaintiff  was  at  defend-  selves  or  others  they  may  permit  to 
ant's  depot  to  take  defendant's  train  use  the  road,  and  if  they  permit  an- 
and  fell,  in  the  darkness,  down  some  other  company  to  run  their  track, 
stairs  on  defendant's  premises  and  and  injury  grows  out  of  negligence 
under  its  control,  defendant  was  held  of  the  use  of  the  road  thus  author- 
liable,  though  the  stairs  had  been  ized,  the  company  owning  the  road 
constructed  by  an  express  company  and  franchise  will  also  be  liable- 
for  its  sole  use  (Beard  v.  Connecti-  (Peoria,  etc.  R.  Co.  ▼.  Lane,  83  DU 
cut,  etc.  R.  Co.,  48  Vt.  101).  448).     To  the  same  effect,  Macon,, 

^  Such  appears  still  to  be  the  char-  etc.  R.  Co.  y.  Mayes,  49  Ga.   355 ; 

ter   of   the  Reading   Company   and  Ricketts  v.  Chesapeake,  etc.  R.  Co.,. 

some  others.  33  W.  Va.  433,  10  S.  E.  801 ;  Chol- 

>**  Where    the    appellant    company  lette  v.  Omaha,  etc  R.  Ck>.,  26  Neb. 

permitted  another  company  to  run  159,  41  N.  W.  1106;  8.  p.,  as  to  road 

its   trains   over   the    road,    and    an  operated  by  a  construction  company 

accident    happened    to   one    of   such  (Cogswell    ▼.    West    St.    R.    0>.,    5 

trains  through  a  neglect  of  the  lat-  Wash.  St.  46,  31  Pac  411;  Chatta- 

ter  company,  held,  the  former  com-  nooga  R.  Co.  v.  Liddell,  85  Ga.  482,. 
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suffered  by  passengers  in  its  own  cars  from  the  negli- 
gence of  the  other  company.*®^  But  it  is  otherwise  where 
the  company  in  fault  uses  the  track  of  the  other  company 
by  virtue  of  statutory  powers.*®^  Obviously,  the  fact  that 
one,  who  undertakes  to  carry  passengers,  does  not  own 
either  the  cars  or  the  track,  is  immaterial.^^ 

§  603.  Accidents  beyond  carrier's  line.  —  A  carrier 
who  receives  fare  and  gives  a  single  ticket  for  a  station 
beyond  his  own  route,  or  otherwise  agrees  to  carry  to  that 
point,  is  liable  for  injuries  suffered  by  the  passenger  at 
any  part  of  the  journey,  through  the  negligence  of  per- 
sons in  charge  of  the  means  of  conveyance,  whether  snch 
persons  are  employed  by  the  original  carrier,*^  or  by  an- 
other corporation  or  individual.*^*    The  contract  in  snch 

II  S.  K  853;  Ricketts  v.  Birming-  expeUed] ;  Foulkes  v.  Metropol.  Dist 
ham  St.  R.  Co.,  85  Ala.  600,  5  So.  R.  Co.,  L.  R.  5.  C.  P.  D.  167 ;  Little 
353).  See  other  cases  cited  under  v.  Dusenberiy,  46  N.  J.  Law,  614. 
§§  120a  and  413,  ante;  Chicago,  etc.  *"  Birkett  v.  Whitehaven,  etc  R. 
Ry.  Co.  V.  Newell,  198  U.  S.  579,  49  Co.,  4  Hurlst.  A  N.  730.  The  con- 
L.  Ed.  1171,  25  Sup.  Ct.  901,  dis-  tracting  carrier  has  been  held  re- 
missing  212  111.  323,  72  N.  E.  416  sponsible  (Cary  v.  Cleveland,  etc  R. 
(1904) ;  Chicago  Ter.  Co.  v.  Yoimg,  Co.,  -29  Barb.  35;  De  Rutte  v.  N.  Y., 
118  lU.  App.  226  (1905).  But  see  Albany,  etc.  TeL  C>>.,  1  Daly,  547; 
Sias  v.  Rochester  Ry.  Co.,  supra.  Buffit  v.  Troy  ft  Boston  R  Co.,  38 

""^  Railroad  Co.  v.  Barron,  5  Wall.  Barb.  420)  ;  and  so  has  the  carrier 

90.    See  McElroy  v.  Nashua,  etc.  R.  actually  in  fault  ( Baldwin  v.  United 

Co.,  4  Cush.  400;   Denver,  etc  Ry.  States  TeL  Ck>.,  1  Lans.  125).    See§ 

Co.  v.  Roller,  100  Fed.  738,  41  C.  C.  505,   post.     A   carrier,   who  was  s 

A.  32,  49  L.  R.  A.  77  (1900) ;  Frank-  part  owner  of  all  the  lines  of  con- 

lin  V.  Atlanta,  etc.  Ry.  Co.,  74  S.  C.  veyance,  was  held  liable  for  the  de- 

332,  54  S.  E.  578  (1906).  fault  of  any  of  them,   upon  proof 

'^  Wright  V.  Midland  R.  Co.,  L.  R.  of  an  agreement  upon  his  part  for 

8  Exch.  137.  the  whole  distance,  although  he  give 

"'Hannibal,  etc.  R.  Co.  v.  Martin,  a  separate  ticket  for  each  line  (Quim- 

III  111.  219.  See  Washington,  etc.  by  v.  Vanderbilt,  17  N.  Y.  306;  Wil- 
R.  Co.  V.  Brown,  17  Wall.  455  [rail-  Hams  v.  Vanderbilt,  28  Id.  217; 
road!  run  on  the  joint  account  of  a  Watkins  v.  Pennsylvania  R  Co.,  21 
receiver  of  part  of  it  and  the  lessees  D.  C.  1).  The  carrier  may  restrict 
of  the  remaining  part,  and  the  tickets  liability  to  its  own  line  (Kerrigan 
were  issued  in  the  name  of  the  cor-  v.  South.  Pac.  R.  Co.,  81  Cal.  248. 
poration  in  the  same  form  as  before  22  Pac.  677). 

the  road  was  leased.     Held^  corpora-        *^  Thomas    v.    Rhymney    R.    Co, 
tion  liable  to  a  passenger  improperly    L.  R.  5  Q.  B.  236,  aff*d,  6  Q.  B.  266; 
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case  is  for  the  entire  journey;  and  the  passenger  has  a 
right  to  hold  the  carrier  to  whom  he  paid  his  fare  respoii- 
bible  for  his  safety  through  the  whole  distance.^®*^  The 
subsequent  carriers  are  to  be  deemed  agents  of  the  first, 
so  far  as  the  rights  of  the  passengers  against  the  first  are 
concerned.*^'  In  England,  the  mere  acceptance  of  pas- 
Railroad  Go.  v.  Harris,  12  Wall.  65;  genoe  on  the  connecting  line  (Wash- 
Great  Western  R.  Co.  v.  Blake,  7  ington  v.  Raleigh,  etc.  R.  Co.,  101 
Hurlst.  A  N.  987;  Buxton  v.  North-  N.  0.  239,  7  S.  E.  789)  ;  Omaha, 
eastern  R.  Co.,  L.  R.  3  Q.  B.  549;  etc.  Ry.  Co.  v.  Crow,  54  Neb.  147, 
and  see  Illinois  Central  R.  Co.  v.  74  N.  W.  1066,  60  Am.  St  Rep. 
Copeland,  24  111.  332;  Candee  v.  741  (1898);  Missouri,  etc.  Ry.  Co. 
Penn.  R.  Co.,  21  Wis.  682;  Wheeler  v.  Harrison,  97  Tex.  611,  80  S.  W. 
V.  San  Francisco,  etc.  R.  Co.,  31  Cal.  1139  (1904) ;  Same  v.  Foster,  97 
46;  Young  v.  Pennsylvania  Co.,  115  Tex.  618,  80  S.  W.  1197  (1904); 
Pa.  St.  112,  7  Atl.  741.  A  railroad  £1.  Paso,  etc.  Ry.  Co.  v.  London,  124 
company  contracting  to  carry  a  pas-  S.  W.  (Tex.  App.)  744  (1910). 
senger  beyond  the  limit  of  its  own  Wliere  a  through  ticket  was  issued 
line  is  liable  for  the  wrongful  ejec-  over  connecting  lines  and  a  passen- 
tion  of  the  passenger  by  the  servants  ger  while  waiting  at  the  junction  was 
of  a  connecting  line  (Cherry  v.  Kan-  compelled  by  the  employees  to  leave 
sas  City,  etc.  R.  Co.,  1  Mo.  App.  263).  the  waiting  room  and  to  remain  out- 

"*  While  a  railroad  company  can-  side  in  the  cold  and  dark,  held  she 

not  be  compelled  to  transport  beyond  was  entitled   to  recover   from   both 

its  termini,  it  is  well  settled  that  it  roads  in  an  action  of  tort  (Riley  v. 

may  lawfully  contract  to  carry  pas-  Wrightsville,  etc.   Ry.   Co.,   133  Ga. 

sengers  and  property,  over  its  own  413,  65   S.   E.   890    (1909).     Where 

and  other  lines,  to  a  destination  be-  two  or  more  lines  are  conducted  as 

yond   its   route;    and   when   such  a  a   single   system,    dividing  proceeds 

contract  is  nuide  it  assumes  all  the  according  to  mileage,  they  are  part« 

obligations  of  a  carrier  over  the  con-  ners  or  joint  enterprisers  as  to  such 

nectlng    lines    as    well    as    its    own  business  and  all  are  liable  for  the 

(Atchison,  etc.  R.  Co.  v.  Roach,  35  negligence  of  each    (Lehigh  Valley, 

Kans.  740,  12  Pac.  93).  etc.  Ry.   Co.  v.  Du  Pont,    128   Fed. 

•"Defendant  issued  round-trip  ex-  840,  64  C.  C.  A.  474    (1904).     The 

cursion  tickets  to  a  point  on  a  con-  mere  fact  of  the  sale  of  a  coupon 

necting    line.     The   excursion   train  ticket  over  the  line  of  a  connecting 

was,  by  contract  between  defendant  carrier  does  not  of  itself  render  the 

and  the  connecting  line,  to  be  taken  initial    carrier   liable  for   the   negli- 

over  the  road  of  the  latter  by  its  en-  gence    of    the    latter    (Pennsylvania 

gine,  and  in  charge  of  its  employees.  Co.  v.   Loftis,   72   Ohio  St.   288,   74 

Held,  that  such  employees  were  pro  N.   E.    179,    106  Am.   St.   Rtep.   597, 

hoc  vice  defendant's  employees,  and  Id.  72  Ohio  St  300,  74  N.  K   182 

defendant  was  liable  for  injuries  to  (1902). 
a   passenger  caused  by  their   negli- 

[Law  op  Nbo.    Vol.  1  —  86] 
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sengers  or  goods  for  a  journey  beyond  the  carrier's  line 
is  held  sujfficient  to  bind  the  carrier  for  the  entire  dis- 
tance.^^^  Otherwise  in  Vermont,  Massachusetts  and  Con- 
necticut ;  *^*  though  even  in  those  States,  if  a  carrier  ex- 
pressly contracts  to  carry  to  a  destination  beyond  the 
terminus  of  his  own  road,  he  thereby  becomes  answerable 
for  negUgence  on  any  connecting  road.^^'  The  carrier 
actually  in  fault  may  always  be  held  liable  to  an  injured 
passenger,  no  matter  who  issued  the  ticket.^" 

§  504.  Limitation  of  liability  by  notice  or  contract.  — 

A  mere  notice  on  the  part  of  the  carrier  that  he  will  not 
be  liable  for  injuries  to  passengers,  even  though  brought 
to  their  knowledge,  has  no  effect  upon  their  rights, 
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'  "^  The  principle  was  settled,  after  *"  So  held,  even  where  the  notice 
three  appeals,  upon  a  case  founded  was  printed  upon  the  passenger's 
upon  loss  of  goods  (Bristol,  etc.  R.  ticket  (Rawson  v.  Penn.  R.  Co.,  2 
Co.  V.  Collins,  7  H.  L.  Cas.  194,  5  Abb.  N.  S.  220 ;  Flinn  v.  Phil.,  Wilm., 
Hurlst  &  N.  [Am.  ed.]  969;  rev'g  etc.  R.  Co.,  1  Houst.  469).  See  Bis^ 
8.  c,  1  Hurlst.  &  N.  617;  and  aflTg  sell  v.  N.  Y.  Central  R.  Co.,  25  N.  Y. 
8.  c,  11  Exch.  790;  Coxon  v.  Great  442;  Southern  Express  Co.  v.  New- 
Western  R.  Co.,  5  Hurlst.  &  N.  274).  by,  36  Ga.  636;  Central  TL  Co.  ▼. 
Although  these  cases  are  overruled  Combs,  70  Id.  533;  Potter  v.  The 
in  New  York,  so  far  as  they  hold  Majestic,  66  Fed.  244;  Central  of 
a  carrier  of  goods,  who  makes  no  Georgia  Ry.  Co.  v.  Lippman,  110  6a. 
special  contract,  liable  beyond  his  665,  36  S.  E.  202,  56  L.  R.  A.  673 
own  route  (Root  v.  Great  Western  (1900) ;  Illinois,  etc.  Ry.  Co.  v.  Bee- 
R.  Co.,  45  N.  Y.  524),  the  eflfect  be,  174  111.  13,  60  N.  E.  1019,  66 
of  a  single  ticket,  as  a  through  con-  Am.  St.  Rep.  253,  43  L.  R.  A.  210 
tract,  is  not  qualified.  (1896)  ;    Pittsburg,   etc.   Ry.   Co.  v. 

■"Nutting  V.  Conn.  River  R.  Co.,  Higgs,  165  Ind.  694,  76  N.  E.  299, 

1    Gray,    502;     Farmers'    Bank    v.  4  L.   R.  A.    (N.   S.)    1081    (1905); 

Champlain  Transp.  Co.,  23  Vt.  186;  Doyle    v.    Fitchburg,    etc.    Ry.    Co., 

Hood  V.  New  Haven  R.  Co.,  22  Conn.  166  Mass.  492,  44  N.  E.  611,  55  Am. 

1.  St.  Rep.  417,  33  L.  R.  A.  844  ( 1896) ; 

"•Feital  v.  Middlesex  R.  Co.,  109  Ft.  Worth,  etc.   Ry.   Co.  v.   Rogers. 

Mass.  398;  Newell  v.  Smith,  49  Vt.  21    Tex.    App.    605,    53   S.    W.    366 

265.  (1899);  Pennsylvania  Co.  v.  Purris, 

"•Baldwin   v.    U.    S.    Tel.    Co.,    1  128  111.  App.  367  (1906)  ;  Cleveland. 

Lans.  125;  Southern  Express  Co.  v.  etc.  Ry.  Co.  v.  Henry,  83  N.  E.  710 

Shea,  38  Ga.  519;   Atchison,  etc.  R.  (1908)  ;  Wier  v.  Roundtree,  173  Fed. 

Co.  v.  Roach,  35  Kans.  740,  12  Pac.  776,  97  C.  C.  A.  600   (1909)  ;  Davis 

93;  Southern  Express  Ca  v.  Thorn-  v.   Atchison,  etc.  Ry.  Co.,  81   Kans. 

ton,  41  Miss.  216.  605,    106    Pac.    288    (1910);    Jones 
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unless,  by  some  act  upon  their  part,  other  than  merely 
making  the  journey  under  the  carrier's  charge,  they  make 
it  the  foundation  of  a  special  contract.  Thus,  a  railroad 
company  cannot  relieve  itself  from  its  liability  for  a  neg- 
ligent detention,  by  a  notice  to  that  effect  on  the  time 
table,^"  nor  by  a  notice  of  exoneration  endorsed  on  the 
passenger 's  ticket."*  And  a  common  carrier,  being  under 
a  legal  obligation  to  take  all  passengers  that  offer  them- 
selves, cannot  insist  upon  their  assent  to  any  special  con- 
tract as  a  condition  of  receiving  them,^^*  nor  escape  from 
liability  for  his  negligence,  even  by  an  agreement  with 
them,  unless  such  agreement  has  all  the  essential  elements 
of  a  lawful  contract,  of  which  the  foremost  is  a  considera- 
tion. If  a  passenger  pays  the  usual  fare  for  the  usual 
accommodations,  and  there  is  no  special  consideration 
shown,  his  consent  to  the  carrier 's  restriction  of  liability 
iB  not  binding  upon  him.  Nor  will  carriers  be  allowed  to 
evade  this  rule  by  pretending  that  their  usual  fare  is  re- 
duced by  a  general  usage  to  make  contracts  exempting 
them  from  liability.     A  carrier,  attempting  to  enforce  a 

:  special  contract  against  a  passenger  who  paid  the  same 
fare  as  the  mass  of  passengers,  must  at  least  show  that 
the  difference  between  the  rate  of  fare  which  would  and 

\  that  which  would  not  deprive  him  of  redress,  in  case  of 
injury,  had  been  brought  under  his  notice.  The  passen- 
ger himself  must  make  such  a  contract,  to  give  it  any 
effect."' 

§  505.  Validity  of  restrictions  on  liability.  —  There  can 
be  no  question  that  a  contract  exempting  a  carrier  from 

liability  for  his  own  fraud  or  willful  violence  would  be 

»*» 

V.   Boston,  etc.  Ry.   Ck>.,  205  Mass.  ^*  See    Southern    Bzpress   Co.   v. 

^           108,  90  N.  E.  1152  (1910).     Contra,  Moon,  39  Miss.  822. 

John  V.  Northern,  etc.  Ry.  Co.,  Ill  *"So  held,  as  to  express  messen- 

1          Pac.    (Mont.)   632   (1910).  gers    (Brewer  v.  N.  Y.,  Lake  Erie, 

;j  V            *"  Buckmaster  v.  Great  Eastern  R,  etc.  R.  Co.,  124  N.  Y.  59,  26  N.  E. 

^,          Co.,  23  L.  T.  N.  S.  471.  324;  Kenney  v.  N.  Y.  Central  R.  Co., 

.>             "»  Henderson  v.  Stevenson,  2  L.  R.  125  N.  Y.  422,  26  N.  E.  626). 

Sc.  App.  470. 
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void  as  against  public  policy.  And  it  may  be  safely  as- 
sumed that  a  contract  exempting  a  carrier  of  persons 
from  liability  for  his  own  negligence  would  also  be  held 
void."*  But  the  validity  of  a  contract  exempting  a  car- 
rier of  persons  from  liability  for  negligence  on  the  part 
of  his  servants  has  been  the  subject  of  much  dispute,  and 
the  occasion  of  conflicting  decisions.  In  New  York,  it  has 
been  held,  by  a  closely  divided  court,  that  such  a  contract, 
when  made  in  consideration  of  a  total*"  or  partial"' 
abatement  of  the  usual  fare,  is  valid.  And  so  it  is  held  in 
Maine,  Massachusetts,  New  Jersey,  Louisiana,  Washing- 
ton, England  and  Upper  Canada.'"     In  Pennsylvania, 

*^See  Smith  v.  N.  Y.  Central  R.  available  in  an  action  for  the  death 

Co.,  24  N.  Y.  222,  per  Smith,  J.    A  of    a    passenger    under    the  statute 

carrier  of  passengers  cannot  stipu-  (Tingley    v.    Long    I&Iand   Rj.  Co., 

late    against   liability    for    its    own  109  App.  Div.  793,  96  N.  Y.  Snpp. 

negligence    (Jones  v.   St.  Louis,  etc.  865   (1905). 

R.  Co.,  126  Mo.  666,  28  S.  W.  883) .  "•  So  held  where  a  drover  who  paid 

*"  So  held  in  the  case  of  a  passen-  freight  for  his  cattle,  received  a  free 

ger  riding  on  a  free  pass,  containing  pass   for.  himself   to  look  after  his 

a  contract  to  that  effect,  which  he  cattle,  and  was  therefore  considered 

had  signed   (Wells  v.  N.  Y.  Central  to  be  not  strictly  a  free  passenger 

R.  Co.,  24  N.  Y.  181 ;  Perkins  v.  N.  Y.  (Bissell  v.  N.  Y.  Central  R.  Co.,  25 

Central  R.  Co.,  Id.  196).     The  con-  N.  Y.  442;  s.  c,  29  Barb.  602).   This 

dition  of  exemption  from  liability  in  case   was    argued    three   times,  the 

a  pass  issued  to  an  ^nployee  should  court  being    equally    divided,  until 

not  be  enforced  unless  the  contract  after  the  last  argument,  when  five 

was  made  for  a  good  consideration  judges    concurred,    three    still   dis> 

(Pendergast   v.    Union    R.    Co.,    10  senting.    To  the  same  effect,  Boewell 

N.  Y.  App.  Div.  207,  41  N.  Y.  Supp.  v.  Hudson  R.  Co.,  5  Bosw.  699;  and 

927 ) ,    Such  a  stipulation  is  valid  in  reaffirmed-  in  Poucher  v.  N.  Y.  Cen- 

case  of  one  traveling  free  in  charge  tral  R.  Co.,  49  N.  Y.  263. 

of   freight    (Hodge   v.   Rutland   Ry.  *"So   held   in    Maine    (Ro^rs  v. 

Co.,    112  App.   Div.    142,   97   N.   Y.  Kennebec  Stmb.  Co.,  86  Me,  261v  29 

Supp.    1107,    100   N.   Y.    Supp.    764  Atl.    1069).     So    in    Massachusetts. 

(1906).    But  such  a  condition  is  not  under     an     absolutely     free     pa.4< 

binding  on  a  land-owner  who  received  (Quimby  v.  Boston,  etc.  R.  Co.,  150 

transportation  for  life  in  considera-  Mass.  365,  23  N.  £.  205)  ;  or  in  con- 

tion  of  grant  of  right  of  way   ( Doe  sideration  of  being  allowed  to  ride  in 

V.   Syracuse,  etc.   Ry.   Co.,   81    App.  a  baggage  car,  though  his  being  in 

Div.  362,  80  N.  Y.  Supp.  941  (1903).  the  baggage  car  did  not  contribute 

Nor  is  an  agreement  to  exempt  a  to  the  injury  (Hosmer  v.  Old  Colony 

company  from  liability  for  injuries  R.  Co.,  156  Mass.  506,  31  N.  E.  652; 

caused  by  negligence  of  its  servants  Bates  v.  Old  Colony  R.  Co.,  147  Mas& 
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Ohio,  Illinois  and  England  a  contract  exempting  a  com- 
mon carrier  from  liability  for  the  gross  negligence  of  ser- 
vants is  void ;  ^*^  but  for  any  less  degree,  it  is  valid  in 

Dlinois.^"     In  the  Federal  courts,  and  in  Connecticut, 

255,  17  N.  E.  633  [express  messen-  mained  liable  for  the  gross  n^Ii- 
ger]).  So  in  ^ew  Jersey  (Kinney  genoe  of  its  servants.  The  New 
T.  Central  R.  Co.,  34  N.  J.  Law,  273) ;  York  decisions  were  reviewed  and 
Louisiana  (Higgins  v.  New  Orleans,  condemned.  See  also  American  Ex- 
etc  R.  Co.,  28  La.  Ann.  133)  ;  Wash-  press  Co.  v.  Sands,  55  Pa.  St.  140; 
ington  (Muldoon  v.  Seattle  R.  Co.,  10  Famham  v.  Camden,  etc.  R.  Co.,  Id. 
Wash.  311,  38  Pac.  996  [free  pass  53.  In  Illinois,  a  clearly  gratuitous 
with  conditions  thereon]),  and  Eng-  passenger  accepted  a  pass  exempting 
land  (Gallin  v.  London  A  Northw.  the  company  from  all  liability  for 
R.  Co.,  L.  R.  10  Q.  B.  212) ;  Upper  n^Iigence.  Held,  that  he  could  re- 
Canada  (Sutherland  v.  Great  West-  cover  for  gross  negligence,  though 
em  R.  Co.,  7  Uppw  Can.  [C.  P.]  409).  not  for  any  lower  degree.  And  sem- 
But  where  a  pass  issued  to  an  em-  hie,  an  exemption  from  liability  for 
ployee  was  given  in  part  oonsidera-  gross  negligence  would  be  void 
tion  for  his  wages  he  is  a  passenger  (Illinois  Central  R.  Co.  v.  Read,  37 
for  hire  and  the  attempted  waiver  111.  484).  In  England,  the  subject 
of  his  right  of  action  for  the  negli-  of  contracts  between  common  car- 
genoe  of  the  company  and  its  serv-  riers  of  goods  and  their  cust<Hners 
ants  is  void  as  against  public  policy  is  regulated  by  a  aiatute  (17  &  18 
(Harris  v.  Puget,  etc.  Ry.  Co.,  62  Vict.  c.  31),  which  permits  only  such 
Wa^.  289,  100  Pac  838  (1907).  contracts  as  are  reasonable.  A  con- 
Company  cannot  exempt  itself  in  tract  exempting  a  railway  company 
case  of  death  of  passenger  from  from  liability  for  the  gross  negli- 
penalties  prescribed  by  statute  of  gence  of  its  servants  has  been  held 
1007,  ch.  392  (Jones  v.  Boston,  etc.  unreasonable,  within  the  meaning  of 
Ry.  Co.,  205  Mass.  108,  90  N.  E.  this  statute,  and  therefore  void 
1152  (1910).  A  contract  by  an  ex-  (McManus  v.  Lancashire,  etc.  R.  Co., 
press  messenger  releasing  the  com-  4  Hurlst.  &  N.  327 ;  Simmons  v.  Great 
pany  from  liability  for  ordinary  n^-  Western  R.  Co.,  18  C.  B.  805).  But 
ligence  is  valid  (Peterson  v.  Seattle  no  such  protection  has  yet  been  given 
Trac  Co.,  23  Wash.  615,  63  Pac  to  passengers.  In  New  York,  it  is 
539,  65  Pac  543,  53  L.  R.  A.  586  held  that  a  contract  exempting  a 
(1898).  carrier  from  liability  for  his  serv- 
**  Penn^lvania  R.  Co.  v.  Render-  ants'  "negligenxK"  includes  gross 
son,  61  Pa.  St.  315;  Cleveland,  etc  negligence  (Bissell  v.  N.  Y.  Central 
R.  Co.  v.  Curran,  19  Ohio  St.  1.  In  R.  Co.,  25  N.  Y.  442).  Express  mes- 
each  of  these  cases,  a  drover,  paying  senger  (Voight  v.  Baltimore,  etc.  Ry. 
for  the  conveyance  of  his  cattle  but  Co.,  79  Fed.  (Ohio)  561  (1897); 
having  a  free  pass  for  himself,  made  Russell  v.  Pittsburgh,  etc.  Ry.  Co., 
an  agreement  exonerating  the  com-  157  Ind.  305,  61  N.  E.  678,  87  Am. 
pany  from  liability  for  negligence.  St.  Rep.  214  (1901). 
Held,  that  the  driver  was  not  a  free  *^  A  stipulation  in  a  free  pass  that 
passenger  and  that  the  company  re-  the  railway  company  shall  only  be 
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Indiana,  Wisconsin,  Iowa,  Missouri,  Texas,  Utah,  Vir- 
ginia, Michigan,  Vermont  and  other  States,  it  is  held  that 
snch  a  contract  as  to  any  degree  of  negligence  is  void,  at 
least  against  a  passenger  giving  any  compensation  for 
his  journey ;  because  it  tends  to  cheapen  human  life,  and 
to  remove  the  most  efl&cient  guaranty  which  the  common 
law  has  given  to  society  against  the  destruction  of  its 
members  by  negligence.^^^    Our  own  judgment  coincides 

liable  for  gross  negligence  is  valid  given  in  this  case,  for  the  pnrpoge 
(Chicago,  etc.  R.  Co.  v.  Hawk,  36  of  taking  care  of  his  stock  on  the 
111.  App.  327).  Such  a  stipulatiim  train,  is  a  passenger  for  hire  (N.  Y. 
is  void  in  case  of  a  passenger  (Penn-  Central  R.  Co.  v.  Lock  wood,  17  Wall, 
sylvania  Co.  v.  Greso^  79  111.  App.  357).  The  same  ruling  is  adopted 
127  (1898)  ;  Illinois,  etc.  Ry.  Co.  v.  in  Indiana  (Louisville,  etc.  R.  Co. 
Beebe,  174  111.  13,  60  N.  E.  1019,  v.  Faylor,  126  Ind.  126,  26  N.  E. 
66  Am.  St  Rep.  253,  43  L.  R.  A.  869;  Ohio,  etc.  R,  Co.  v.  Selby.  47 
210,  aff'g  69  111.  363  (1897).  A  Ind.  471;  Pittsburg,  etc  Ry.  Co. 
contract  exempting  company  from  v.  Higgs,  165  Ind.  69,  76  N.  £. 
liability  in  case  of  an  express  me»-  299,  4  L.  R.  A.  (X.  S.)  1081 
senger  is  valid  (Blank  v.  Illinois,  (1905);  Connecticut  (Camp  v.  Hart- 
etc.  Ry.  Co.,  182  111.  332,  65  N.  E.  ford,  etc.  Stmb.  Co.,  43  Conn. 
332,  aff'g  80  111.  App.  475  (1899).  33);  Wisconsin  (Davis  v.  Chicago. 
And  in  case  of  sleeping  car  employee  etc.  R.  Co.,  93  Wis.  470,  67  N.  W. 
(Chicago,  etc.  Ry.  Co.  v.  Hamler,  16)  ;  lotca  (Rose  v.  Des  Moines,  etc 
216  111.  525,  74  N.  E.  705,  106  Am.  R.  Co.,  39  Iowa,  246;  Solan  v.  Chi- 
St.  Rep.  187,  1  L.  R.  A.  (N.  S.)  674  cago,  etc.  R.  Co.,  95  Iowa,  260,  63 
(1905).  N.  W.  692;  Code,  §  1308)  ;  MisBOuri 
'"The  U.  S.  Supreme  Court,  after  (Tibby  v.  Mo.  Pac.  R.  Co.,  82  Mo. 
a  thorough  review  of  the  whole  ques-  292;  Bryan  v.  Missouri  Pac.  R.  Co., 
tion,  declared  its  conclusions  to  be:  3^  Mo.  App.  228)  Texas  (Missouri 
"  First,  that  a  common  carrier  can-  Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  9 
not  lawfully  stipulate  for  exemption  S.  W.  346)  ;  Utah  (Saunders  t. 
from  responsibility,  when  such  ex-  Southern  Pac.  R.  Co.,  13  Utah,  275, 
emption  is  not  just  and  reasonable  44  Pac.  932).  The  Texas  Constitu- 
in  the  eye  of  the  law.  Secondly,  that  tion.  Art.  X,  §  2,  declares  railroads 
it  is  not  just  and  reasonable  in  the  to  be  highways  and  common  car- 
eye  of  the  law  for  a  common  carrier  riers,  and  statute  provides  (Rev.  St 
to  stipulate  for  exemption  from  re-  1911,  arts.  707,  708)  that  dnties 
sponsibility  for  the  negligence  of  and  liabilities  as  carriers  shall  Ik 
himself  or  his  servants.  Thirdly,  the  same  as  at  common  law;  and 
that  these  rules  apply  both  to  car-  that  they  shall  not  limit  or  re- 
riers  of  goods  and  carriers  of  pas-  strict  their  liability  as  it  exists  at 
eengers  for  hire,  and  with  special  common  law;  hence,  a  contract  ex- 
force  to  the  latter.  That  a  drover  empting  a  company  from  damages 
traveling    on    a    pass    such    as    was  caused  by  its  negligence  or  that  of 
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with  the  latter  decisions.  The  State  has  an  interest  of 
the  highest  degree  in  the  preservation  of  its  citizens' 
lives ;  and  experience  demonstrates  that  there  is  no  prac- 
tical safeguard  against  the  destruction  of  those  lives  by 
negligence,  except  in  private  actions  by  the  persons  in- 
jured, or  their  representatives.  The  protection  thus 
afforded  to  the  individual  is,  therefore,  of  such  value  to 
the  State  that  it  should  not  allow  it  to  be  waived.  But, 
even  where  such  contracts  are  permitted,  yet  in  order  that 
such  a  contract  should  exempt  the  carrier  from  liability 
for  negligence,  the  passenger  must  expressly  assume  the 
risk,  or  its  terms  must  otherwise  be  clear  and  unmistak- 
able to  that  effect ; "'  and  a  stipulation  that  the  carrier 
**  assumes  no  liability  whatsoever  *'  in  the  matter  is  not 
suflScient.***  Such  a  contract  will  be  closely  restricted  in 
its  operation,**'  and  will  not  be  allowed  to  take  effect,  so 

ite  servants  is  void  (Ft.  Worth,  eta  v.  Rutland  Ry.  Co.,  77  Vt.  347,  60 
Ry.  Co.  V.  Rogers,  21  Tex.  App.  605,  Atl.  143  (1906)  ;  Feldschneider  v. 
63  S.  W.  366  (1899).  Such  contract  Chicago,  etc.  Ry.  Co.,  122  Wis.  423, 
is  void  in  case  of  newsboys,  though  99  N.  W.  1034  (1904).  But  a  con- 
release  is  antecedently  executed  tract  releasing  the  carrier  in  case 
(Texas,  etc.  Ry.  Co.  v.  Penwick,  34  of  injury  to  an  express  messenger 
Tex.  App.  222,  78  S.  W.  548  (1904) ;  has  been  held  valid  in  Wisconsin 
Missouri,  etc  Ry.  Co.  v.  Flood,  70  (Peterson  v.  Chicago,  etc.  Ry.  Co., 
S.  W.  (Tex.  App.)  331  (1902);  8.  c,  119  Wis.  197,  96  N.  W.  632,  100 
36  Tex.  App.  197;  79  S.  W.  1106  Am.  St.  Rep.  879  (1903).  And  so 
(1904) ;  Williams  v.  OregiMi,  etc.  Ry.  in  Indiana  (Pittsburg,  etc.  Ry.  Co. 
Co.,  18  Utah  210,  54  Pac.  991,  72  v.  Mahoney,  148  Ind.  196,  46  N.  E. 
Am.  St.  Rep.  777  (1898) ;  Norfolk,  917,  47  N.  E.  464,  62  Am.  St  Rep. 
etc.  Ry.  Co.  v.  Tanner,  100  Va.  379,  603,  40  L.  R.  A.  Ill  (1897).  And 
41  S.  E.  721  (1902).  Stipulation  in  case  of  sleeping  car  employees 
in  drover's  pass  for  release  held  (Russell  v.  Pittsburg,  etc.  Ry.  Co., 
void  (Lake  Shore,  etc.  Ry.  Co.  v.  157  Ind.  305,  61  N.  E.  678,  87  Am. 
Teeters,  166  Ind.  335,  77  N.  E.  69»,  St.  Rep.  214,  56  L.  R.  A.  253  (1901). 
5  L.  R.  A.  (N.  S.)  425  (1906)  ;  '  *"  Porter  v.  N.  Y.,  Lake  Erie,  etc. 
Chicago,  etc.  Ry.  Co.  v.  Posten,  69  R.  Co.,  59  Hun,  177,  13  N.  Y.  Supp. 
Kans.    449,    63    Pac.    465     (1898);  491. 

Weaver  v.  Ann  Arbor  Ry.  Co.,   139  "•  Blair  v.  Erie  R.  Co.,  66  N.  Y. 

Mich.  690,  102  N.  W.  1037   (1905)  j  313. 

Missouri,  etc.  Ry.  Co.  v.  Tietken,  49  *"  Kenney  v.  N.  Y.  Central  R.  Co., 

Neb.  130,  68  N.  W.  336,  69  Am.  St.  126  N.  Y.  422,  26  N,  E.  626. 
Rep.    526    (1896);    Spriggs,    Admr. 
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as  to  exempt  the  carrier,  until  the  relation  of  carrier  and 
passenger  begins.  Thus  one  is  not  a  passenger,  ^'  riding 
free, '  *  before  the  train  is  formed  which  is  to  carry  ]n.m.^ 
On  the  same  principle,  contracts  for  exemption  from  lia- 
biUty  for  injury  to  property  have  been  strictly  construed 
against  the  carrier,  so  as  not  to  take  effect  until  actual 
transportation  has  begun ;  it  being  a  general  rule  that 
contracts,  not  clear  in  their  meaning,*"  by  which  common 
carriers  seek  to  avoid  the  responsibility  which  the  law 
imposes  upon  them,  shall  be  construed  most  strongly 
against  them.  It  has  been  very  generally  held,  however, 
that  sleeping  car  employees,  not  being  servants  of  the 
railway  company,  are  not  within  the  rule  declaring  void 
contracts  releasing  the  company  from  damages  for  per- 
sonal injuries  caused  by  the  negligence  of  its  servants 
and  that  a  contract  by  such  employees  with  the  sleeping 
car  company  stipulating  such  release  will  enure  to  the 
benefit  of  the  railway  company  under  its  agreement  to 
the  same  effect  with  the  sleeping  car  company.  These 
decisions  are  rested  on  the  ground  that  railway  com- 
panies are  under  no  obligation,  as  common  carriers,  to 
haul  sleeping  cars  belonging  to  another  company  hence 
stipulations  to  this  effect  in  such  arguments  are  not  in 
contravention  of  their  duty  as  common  carriers."^* 

§  606.  [Consolidated  with  §  501.] 

§  507.  [Consolidated  with  §  490.] 

§  508.  Negligence  in  starting  and  stopping.  —  A  car- 
rier  must  allow  passengers  a  reasonable  time  in  which  to 

"•Stinson  v.  N.  Y.  Central  R.  Co.,  216  111.  526,  74  N.  E.  706,  106  Am. 

32  N.  Y.  333.  St.  Rep.  187,  1  L.  R.  A.  (N.  S.)  674 

•"St.  Louis,  etc.  R.  Co.  v.  Smack,  (1906).     Baltimore,  etc  Ry.  Co.  ▼. 

49  Ind.  302.  Voight,    176   U.   8.   498,   44  L.  Ed. 

*"a  Chicago,  etc.  Ry.  Co.  v.  Hamler,  660,  20  Supp.  Ct  Rep.  385. 
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get  on  ^^  and  off ; ""  one  who  is  feeble  or  infirm  is  en- 

*"  Hickenbottom  v.  Delaware,  etc.  oustomary   place    for    passengers   to 

R.  Co.,  122  N.  Y.    91,  26  N.  £.  279;  get  on   is   an  impliea  invitation  to 

Walters  v,  Phila.  Traction  CJo^   161  them  to  enter   (Citizens  St.  Ry.  Co. 

Pa.  St  30*,  28  Atl.  941 ;  Steeg  v.  St.  y.  Jolly,  161  Ind.  80,  67  N.  E.  935 

Paul  City  R.  Co.,  50  Minn.   149,  52  (1903);    Cleveland,  etc.   Ry.   Co.   v. 

N.   W.   393 ;   FOoIe  v.  Georgia  Rail-  Wade,  18  Ind.  App.  346,  48  N.  E.  12 

road  &  Banking  Co.,  89  G&.  320,  15  ( 1897) .    To  stop  the  car  at  a  danger- 

S.  £.  321.    The  purchase  of  a  ticket  ous  place  for  a  passenger  to  get  on 

gives  no  right  to  the  passenger  ex-  is  negligence   (Vasele  v.  Grand  St., 

oept  upon  the  condition  of  present-  etc  Ry.  Co.,  16  Wash.  602,  48  Pac. 

ing   himself  for   passage  before  the  249  (1897).    Though  the  car  stopped 

signal  is  given  for  a  start,  and  if  he  actually  to  discharge  and  not  to  re- 

oomes  after  that,  it  is  not  neglig^ice  ceive  passengers,  yet  if  it  apparently 

as  against  him  that  the  train  starts  stopped  in  response  to  signal  of  pro- 

in  obedience  to  it  (Paulitsch  v.  X.  Y.  posed   passenger,   and    he    was   not 

Central,  etc.  R.  Co.,  102  N.  Y.  280,  warned  against  boarding  it,  the  com- 

6  N.  E.  577 ) .    See  Texas,  etc.  R«  Go.  pany  will  be  liable  for  injuries  re- 

V.   Davidson,  68  Tex.  370,  4  S.  W.  ceived  by  the  movement  of  the  car 

636   [plaintiff  promised  tan  minutes  while  he  is  in  the  act  of  boarding  it 

by  the  conductor  to  check  her  bag-  (Maxey  v.  Metropolitan  St.  Ry.  Co., 

gage,  and  train  started  before  that  95   Ma   App.    303,   68   S.   W.    1063 

time   expired].     Boarding   car;    the  (1902).     Duty  to  stop  a  reasonable 

stopping  of  the  train  or  car  at  the  time  to  allow  passengers  to  get  on 


'"McDonald  v.  Long  Island  R.  Co.,  (Highland  Ave.  R.  Co.  v.  Burt,  92 

116  X.  Y.  646,  22  X.  E.  1068;  Ep-  Ala,  291,  9  So.  410  [dummy  engine]; 

pendorf  v.  Brooklyn,  etc.  R.  Co.,  69  Birmingham  R.  Co.  v.  Smith,  90  Ala. 

N.  Y.  196;  Fairmount,  etc.  R.  Go.  v.  60,  8  So.  86  [horse-car] ).  s.  p.,  City  R. 

Stutler,  54  Pa.  St.  376;  Washington,  Go.  v.  Findley,  76  Ga.  311;  Jones  v. 

etc.  R.  Co.  V.  Harmon,   147   U.  S.  Texas,  etc.  R.  Co.,  47  La.  Ann.  383» 

571,    13    Sup.    Ct   657    [horse-car];  16  So.  937;  East  Line,  etc.  R.  Co.  v. 

St.   Louis,  etc  v.   Person,   49   Ark.  Rushing,  69  Tex.  306,  6  S.  W.  834; 

182,  4  S.  W.  766;   Louisville,  Xew  Ft    Worth,   etc.    R.    Go.    v.    Viney, 

Orleans,  etc.  R.  Go.  V.  Mask,  64  Miss.  30    S.    W.    (Tex.    Civ.    App.)    252; 

738,  2  So.  360;  Xorfolk,  ete.  R.  Go.  Louisville,  etc.  R.  Go.  v.  Grunk,  111> 

V.  Prinnell,  3  S.  E.  (Va.)  95;  Central  Ind.   542,   21    X.   E.    31;    Anderson 

R.  Go.  V.  Smith,  74  Md.  212,  21  AtL  v.  Citizens'  R.  Co.,  12  Ind.  App.  194, 

706.     The  duty  of  a  railroad   com-  38   N.   E.   1109;   McNulta  v.  Ensch, 

pany  operating    cars    without   fixed  134  111.  46,  24  X.  E.  631;   Chicago, 

stopping  places  is  not  discharged  by  etc.  R.  Go.  v.  Mills,  105  111.  63;  (3hi- 

merely   stopping  a   reasonable  time  cago,  etc  R.   Co.  v.  Drake,   33  111. 

for  passengers  to  alight;  but  the  con-  App.  114;  Owens  v.  Kansas  City,  etc 

ductor,  before  giving  the  signal  to  R.   Co.,   95   Mo.    169,   8   S.   W.   360 

start,  must  see  that  no  passenger  is  [passenger  pulled  off  by  brakeman] ; 

in  the  act  of  alighting,  or  in  a  posi-  Ridenhour  v.   Kansas   City   R.    Co., 

tion  which  would  be  rendered  danger-  102  Mo.  270,  13  S.  W.  889,  14  Id. 

OUB   by   putting  the  car  in  motion  760;  Carr  v.  Eel  River,  etc.  R.  Go.> 
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board  (Mobile,  etc.  Ry.  Go.  v.  Reeves,  Failure  to  see  the   plaintiff  is  no 

26  Ky.  L.  Rep.  2236,  80  S.  W.  471  excuse    (Kohr   v.   Metropolitan,  etc 

(1904) ;   Norfolk,  etc  Terminal  Ckx  Ry.  Oo.,  117  Mo.  App.  302,  92  S.  W. 

V.  Morris'  Admr.,   101   Va.  422,  44  1146   (1906).    It  is  the  duty  of  the 

S.  E.  719  ( 1903) ;  Normile  t.  Wheel-  conductor  to  give  one  boarding  a  ear 

ing  Trac.   Co.,  67   W.  Va.   132,   49  such   assistance,    as   is   seen  to  be 

8.    E.    1030    (1906).      Though    the  necessary  (Clark  v.  Durham  Tr.  Co., 

train  may  have  been  stopped   long  138  X.  C.  77,  60  S.  £.  618,  107  Am. 

enough  for  one  to  get  on,  and  the  St.  Rep.  626    ( 1906 ) ;   and  in  cue 

conductor    may    not    himself    know  of  a  street  car  company  to  see  when 

that  one  was  attempting  to  get  on,  assistance  is  needed    (Ibid),    When 

yet    if   the    passenger   was    induced  the  car  is  started  before  one  is  fully 

to  attempt  to  board  it  by  invitation  on,  one  injured  thereby  is  entitled 

of   an   authorized   employee   and   is  to  recover    (Hatch  v.   PhiladelphiA, 

injured  by  its  sudden  starting,  the  etc   Ry.   Co.,   212   Pa.  29,  61  All. 

company   will    be    liable    (Alabama,  80  (1906);  but  otherwise,  where  one 

etc.  Ry  Co.  v.  Horn,  132  Ala,  407,  steps  on  the  car  just  as  the  signal 

31   So.   481    (1901);   West  Chicago,  to  start  is  given  (Ibid).    Passengers 

etc.  Ry.  Co.  v.  James,  69  III.  App.  are  not  required  to  wait  for  signal 

609    (1897).     Due  regard  must  be  or    express    invitation    to    get   on 

paid   to   age   and    infirmity   in    the  (Texas,  etc.  Ry.   Co.  v.  Brown,  58 

time  allowed  to  board  the  car  (Sha-  S.  W.     (L.    A.    App.)     44    (1900). 

nahan  v.  St.  Louis,  etc.  Ry.  Co.,  109  Though  ample  time  has  been  allowed 

Mo.  App.  228,  83  S.  W.  783  (1904).  for  getting  on  the  train,  it  is  negli- 


98  Cal.  366,  33  Pac.  213;   Raub  v.  the  company   is   liable    (Bonrque  t. 

Los  Angeles  R.   Co.,   103   Cal.   473,  New   Orleans,  etc.   Ry.   O.,  24  Sa 

37   Pac.  374.     And  passengers  have  (La.)    622    (1898).     It  is  the  duty 

a  right  to  assume  that  the  car  will  of    the   operatives    on    platform  at 

not  be  started  without  ascertaining  exit  to  see  that  passengers  hare  a 

whether  any  passenger  is  alighting  reasonable     opportunity     to    alight 

(Britton  v.  Grand  Rapids  R-  Co.,  90  safely  (Jacobs  v.  West  End,  etc  Ry. 

Mich.   159,  61   N.  W.  276).     If  the  Co.,    178  Mass.    116,   69  N.  E.  639 

conductor     knew     or     should     have  (1901).    A  safe  means  of  egress  and 

known,  under  all  the  circumstances,  a  safe  and  convenient  place  to  alight 

that  a  passenger  was  in  the  act  of  constitute  compliance  with  the  high 

alighting,  it  is  equivalent  to  express  degree  of   care  required    (Moody  t. 

notice   (Washington,  etc.  Ry.  Co.  v.  Boston,  etc.  Ry.  Co.,  infra.    It  has 

Grant),   11   App.   D.   C.   107    (1907).  been  held  that  calling  out  "Jersey 

The  true  inquiry  is  not  only  whether  City;  last  stop;  all  out,"  is  neither 

plaintiff  was  free  from  contributory  equivalent  to  an  assurance  that  the 

negligence,  out  was  the  negligence  of  train  had  stopped  or  an  invitation 

the   defendant   the   proximate   cause  to  get  out  when  the  car  had  not  in 

of  injury  (Simmons  v.  Seaboard,  etc.  fact  come  to  a  stop  (Mearns  v.  Cen- 

Ry.  Co.,  120  Ga,  225,  47  S.  E.  570  tral,  etc.  Ry.  Co.,  139  Fed.  543.  71 

(1904).     When   through   the   negli-  C.  C.  A.  331  (1906)  ;  Diggs  v.  Louis- 

gence  of  Ahe  operatives   the   car   is  ville,  etc.  Ry.  Co.,  156  Fed.  569,  84 

stopped  or  started  so  suddenly  thai  C.   C.   A.  330    (1907)  ;   Illinois,  ete. 

one  alighting  is  thrown  to  the  ground,  Ry.  Co.  v.  Massey,  63  So.   (Misa.) 
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gence  to  start  it  when  one  is  seen  31  Tex.  App.  602,  78  S.  W.  857 
attempting  to  get  on  (St.  Louis,  (1903).  It  is  negligence  to  start 
etc.  Ry.  Co.  v.  Gannon,  81  8.  W.  the  car  when  one  has  taken  hold  of 
(Tex.  App.)  778  (1904).  It  was  the  handles  (Birmingham,  etc.  Ck>. 
the  conductor's  duty  to  see  one  at-  v.  Lee,  45  So.  292  (1907).  When- 
tempting  to  get  on  if  it  could  have  ever  and  wherever  street  cars  stop, 
been  dcme  (Foster  v.  Seattle,  etc.  Ry.  unless  otherwise  warned,  it  is  an  in- 
dk).,  35  Wash.  177,  76  Pac.  995  vitation  to  passengers  to  get  on 
(1904).  Where  a  passenger  had  left  (Robinson  v.  Helena,  etc.  Ry.  (Do., 
the  train  at  an  intermediate  station  38  Mont.  222,  99  Pac  837  (1909). 
an  instruction  that  the  company  was  See  Birmingham,  etc.  Ry.  Go.  v. 
not  liable  unless  the  employee  knew  Jimg,  49  So.  (Ala.)  434  (1909). 
he  had  got  off  and  intended  to  get  Time  allowed  for  boarding  train  must 
back  on  the  train,  held  properly  re-  be  not  sufficient  merely  for  one  to 
fusedi  (Texas,  etc.  Ry.  Co.  v.  Crray,  get  on,  but  to  reach  a  place  of  safety 
71  S.  W.  (Tex.  App.)  316  (1902).  (Brady  v.  Springfield  Tr.  Co.,  124 
Where  the  ticket  agent  was  not  in  S.  W.  (Mo.  App.)  1070  (1910). 
his  office  when  the  pkiintiff  applied  The  failure  of  car  to  stop  at  cus- 
for  a  ticket,  and,  being  afraid  he  tomary  place  on  signal  is  negligence 
would  be  lelt,  plaintiff  started  for  (Triber  v.  New  York,  etc.  Ry.  Co., 
the  train  but  was  sent  back  for  a  134  App.  Div.  661,  119  N.  Y.  Supp. 
ticket  by  the  conductor,  and  injured  439  (1909).  Where  the  conductor 
ae  he  attempted  to  board  the  train  pushed  one  away  who  was  attempt- 
when  moving,  held  that  it  was  the  ing  to  board  the  moving  train,  held 
duty  of  the  conductor  to  have  held  the  company  was  not  liable  because 
the  train  for  him  for  a  reasonable  too  much  force,  causing  his  death, 
time  (Missouri,  etc.  Ry.  Co.  v.  Gist,  was  used  (Dwyer  v.  New  York,  etc. 


385  (1910).  Stopping  a  street  car  who  has  left  the  other  car  and  is 
is  an  implied  invitation  to  alight  about  to  cross  the  track  in  front  of 
(Powers  V.  Connecticut  Co.,  82  him,  he  can  stop  his  car  in  time  to 
Conn.  665,  74  Atl.  931  (1910).  Must  avoid  injury  (Louisville,  etc.  Ry. 
be  stopped  at  station,  for  a  reason-  Co.  v.  Mitchell,  127  S.  W.  (Ky.) 
able  time  (Chesapeake,  etc.  Ry.  Co.  770  (1910).  Where  a  street  car  coh- 
T.  Robinson,  123  S.  W.  (Ky.)  308  ductor  promises  to  stop  the  car  at 
(1910).  Passenger  is  entitled  to  the  the  usual  place  and  a  passenger,  pre- 
same  high  degree  of  care  due  passen-  paring  to  alight,  stands  on  the  steps, 
gers  until  he  has  safely  alighted  holding  to  the  handrail,  is  injured 
(Florida  City  Ry.  Co.  v.  Dorsey,  52  by  a  sudden  jerk,  the  company  is 
So;  (Fla.)  963  (1910).  Highest  de-  liable  (Chalmers  v.  United  Railways 
gree  of  care  is  due  a  passenger  in  Co.,  131  S.  W.  (Mo.  App.)  903 
affording  him  an  opportunity  to  (1910).  Where  one  gets  off  a  slowly 
alight  (Walters  v.  Missouri,  etc.  Ry.  moving  train  by  direction  of  the  con- 
Co.,  82  Kans.  739,  109  Pac.  173  ductor,  he  may  recover  for  injury 
(1910).  Street  car  motorman  on  received  (Southern  Ry.  Co.  v.  Bandy, 
passing  a  oar  stopped  to  let  off  pas-  120  Ga.  463,  47  S.  E.  923,  102  Am. 
sengers,  must  have  his  car  under  St.  Rep.  112  (1904).  See  also  on 
such  control  that  on  discovery  of  alighting  from  a  moving  train,  Bal- 
passenger,  by  the  greatest  diligence,  timore,  etc.  Ry.  Co.  v.  Mullen,  217 
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Ry.  Co.,  136  App.  Div.  87,  120  N.  Y.  it  when  a  passenger  is  in  the  act  of 

Supp.  634    (1909).     Correlative  du-  getting  aboard   (Texas,  etc  Ry.  Go. 

ties,  reasonable  time  to  get  one,  and  v.  Gardner,  114  Fed.  186,  52  C.  C.  A. 

reasonable   expedition    in    doing    so  142  (1902) ;  Da vey  v.  Greenfield,  etc 

(St.  Louis,  etc.  Ry.  Co.  v.  Anderson,  Ry.   Co.,   177   Mass.    106,  58  N.  & 

126  S.  W.   (Tex.  App.)   628   (1910).  172    (1900);  Post  v.  Hartford,  etc 

That  the  train  is  a  mixed  one  does  Ry.  Co.,  72  Conn.  362,  44  Atl.  547 

not  dispense  with  duty  to  furnish  (1899);  Waller  v.  Wilmington,  etc. 

reasonably  safe  means  to  get  on.  (St.  Ry.  Co.,  5  Pennw.  374,  61  Atl.  874 

Louis,  etc.  Ry.  Co.  v.  Hartung,  128  (1905);    Guenther    v.    Metropolitan 

S.  W.   (Ark.)    1025   (1910).     Where  Ry.  Co.,  23  App.  Div.  493  (1905); 

no   reasonable  opportunity   is  given  Schoenfeld  v.  Metropolitan,  etc  Ry. 

to  board  the  car  and  one  is  injured  Co.,  81   N.   Y.   Supp.  644,  40  Misc. 

in  attempting  to  enter  it,  he  is  en-  201    (1903)  ;    Brown  v.   Manhattan, 

titled  to  recover  (Giovanelli  v.  Erie  etc.   Ry.  Co.,  82  App.  Div.  222,  81 

Ry.    Co.,   228    Pa.    33,    76   Atl.   424  N.  Y.  Supp.  755'  (1903);  Reddiug- 

(1910).    Unnecessary  jerk  as  one  is  ton  v.  Harrisburg  Tr.  Co.,  210  Pa. 

getting  on   (St.  Louis,  etc  Ry.  Co.  648,  60  Atl.  305    (1905);  Nilson  v. 

V.  Holmes,  131  S.  W.   (Ark.)    1910.  Oakland    Tr.    Co.,    101    Paa    (OaJ. 

The  movement  of  the  train,  when  one  App.)  413  (1909) ;  Wellman  v.  Met- 

has  not  had  reasonable  opportunity  ropolitan,  etc.  Ry.  Co.,  210  Mo.  126, 

toget  safely  on,  is  negligence  (Chesa-  118    S.   W.    31    (1909);    Beattie  t. 

peake,  etc.  Ry.  Co.  v.  Borders,   140  Detroit,  etc.  Ry.  Co.,  158  Mich.  243, 

Ky.    548,    131    S.    W.    368    (1910).  122  N.  W.  657  (1909).    See  Perkins 

Irrespective   of   the   time  the   train  v.  New  Orleans,  etc.  Ry.  Co.,  53  Sa 

has  stopped,  it  is  negligence  to  start  (La.)   484   (1910). 


ni.  203,  75  N.  E.  474,  2  L.  R.  A.  Ry.  Co.,  32  Tex.  App.  399,  74  S.  W. 

(N.  S.)    115  (1905)  ;  Louisville,  etc  940  (1903)  ;  Harris  v.  Gulf,  etc  Ry. 

Ry.   Co.   V.  Rammacker,   21    Ky.   L.  Co.,  36  Tex.  App.  94,  80  S.  W.  1023 

Rep.  250,  51  S.  W.  175   (1899) ;  111-  (1904)  ;  Paul  v.  Salt  Lake,  etc.  Ry. 

inois  Cent.  Ry.  Co.  v.  Hanberry,  i.6  Co.,  30  Utah  41,  83  Pac.  563  (1905). 

Ky.    L.    Rep.    1867,    66    S.   W.    417  The  duty  of  the  carrier  to  exercise 

(1902) ;    Alabama,   etc.    Ry.    Co.   v.  the  highest  degree  of  care  to  afford 

Jones,    86    Miss.    263,    38    So.    545  passengers  a  reasonable  opportunity 

(1905)  ;    Astabula,   etc.    Ry.    Co.   v.  to  alight  safely  (Harvey  v.  Chicago, 

Holmes,  67  Ohio  St.  153,  65  N.  E.  etc.  Ry.  Co.,  221  111.  242,  77  N.  E. 

877    (1902);    Gulf,   etc.   Ry.   Co.   v.  569   (1906);  Lutz  v.  Louisville,  etR 

Shelton,  96  Tex.  301,  72  S.  W.  165,  Ry,   Co.,   20  Ky,   L.   Rep.   1163,  48 

69  S.  W.  653,  70  S.  W.  369  (1903) ;  S.  W.  1080  (1899)  ;  Moody  v.  Boston, 

St.  Louis,  etc.  Ry.  Co.  v.  Highnote,  etc.  Ry.  Co.,  189  Mass.  277,  75  N.  B- 

99  Tex.  23,  86  S.  W.  923,  rev'g  84  631   (1905)  ;  O'Brien  v.  St.  Louis  Tr. 

S.  W.  366  (1905)  ;  International,  etc.  Co.,  185  Mo.  263,  84  S.  W.  939,  105 

Ry.  Co.  V.  Rhoades,  51  S.  W.   (Ttex.  Am.  St.  Rep.  592    (1904);  McKins- 

App.)    517    (1899);   Texas,  etc.  Ry.  try  v.   St.   Louis  Tr.   Co.,   108  Mo. 

Co.  V.  Elliott,  26  Tex.  App.  106,  61  App.    12,    82    S.    W.    1108    (1904); 

S.  W.  726  (1901)  ;  Gulf,  etc.  Ry.  Co.  Houston,  etc.   R.   Co.   v.  Dotaon.  15 

V.  Cleveland,  61  S.  W.    (Tex.  App.)  Tex.  App.  73,  38  S.  W.  642  (1896); 

961   (1901) ;  Fuller  ▼.  Denison,  etc.  Missouri,  etc.  Ry.  Co.  v.  Wolf,  89 
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titled  to  more  than  ordinary  time  for  this  purpose,^*®  tak- 
ing into  account  also  the  distance  and  other  difl&culties  of 
access  to  the  vehicle.**^  The  carrier  is  responsible  for 
any  injury  resulting  from  the  slightest  motion  of  his 
vehicle  during  the  entrance  or  exit  of  a  passenger, 
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8.    W.     (Tex.    App.)     778     (1905);  *"  So  held,  where  a  passenger  was 

Cossett  V.  St.  Louis,  etc.  Rj.  Co.,  224  getting  on    (Morrison   v.   Broadway 

Mo.  97,  123  S.  W.  659  (1909).    Duty  R,  Co.,  130  N.  Y.  166,  29  N.  E.  106; 

to  provide  a  reasonably  safe  means  Akersloot  v.  Second  Ave.  R.  Co.,  131 

to  alight  or  to  exercise  the  highest  N.  Y.  599,  30  N.  £.  195;  Sahlgaard 

degree  of  care  to  do  so  (Afobile,  etc.  v.  St.  Paul  R.  Co.,  48  Minn.  232,  51 

Ry.  Co.  V.  Walsh,  146  Ala.  290,  40  N.  W.  111).     So  also  where  a  pas- 

So.  559  (1906)  ;  Pennsylvania  Co.  v.  senger    was   getting    off    (Baker    v. 

McOaffery,  173  111.  169,  50  N.  E.  713  Manhattan  R.  Co.,  118  N.  Y.  533,  23 

(1898);   Topp  v.   United   Railways,  N.    E.    885    [conductor   signaled    to 

etc.    Co.,    99   Md.    630,    59    Atl.    52  start  at  the  same   instant  that  he 

(1904) ;  Senf  v.  St.  Louis,  etc.  Ry.  opened  the  gate  for  a  passenger  to 

Co.,  112  Mo.  App.  74,  86  S.  W.  887  alight];   Mulhado  v.   Brooklyn,  etc. 

( 1905 )  ;  Simmons  v.  Oregon,  etc.  Ry.  R.   Co.,   30   N.   Y.   370   [horse-car] ; 

Co.,  41  Ore.  151,  69  Pac.  440,  1022  Roberts    v.    Johnson,    58    Id.     613 

(1902) ;  Texas,  etc.  Ry.  Co.  v.  Woods,  [stage] ;  Poulin  v.  Broadway,  etc.  R. 

15   Tex.    App.    612,    40   S.    W.    846  Co.,  61  Id.  621   [horse-car];  Crissey 

(1897) ;  Texas,  etc.  Ry.  Co.  v.  Frey,  v.  Hestonville,  etc.  R.  Co.,  75  Pa.  St. 

25    Tex.   App.    386,    61    S.    W.    442  83;   Pennsylvanna  R.  Co.  v.  Lyons, 

(1901)  ;    Missouri,   etc.   Ry.    Co.   v.  129  Id.  113,  18  Atl.  759-;  Hill  v.  West 

Wortham,  73  Tex.  25,  10  S.  W.  741,  End.  R.  Co.,  158  Mass.  458,  33  N.  E. 

3  L.  R.  A.  368   (1888)  ;  Johnston  v.  582     [street-car];     Bradley     v.     Ft 

Cedar  Rapids,  etc.  Ry.  Co.,  119  N.  W.  Wayne,  etc.  R.  Co.,  94  Mich.  35,  53 

(la.)  286  (1909)  ;  St.  Louis,  etc.  Ry.  N.   W.   915    [streetrcar] ;    Kentucky, 

Co.  V.  Tittle,  115  S.  W.  (Tex.  App.)  etc.  Bridge  Co.  v.  Quinkert,  2  Ind. 

640    (1909);  Craig  v.  Wabash,  etc.  App.   244,  28  N.  E.   338;   Birming- 

Ry.  Co.,  142  Mo.  App.  314,  126  S.  W.  ham  R.  Co.  v.  Hale,  90  Ala.  8,  8  So. 

771   (1910)  ;  Deskins  v.  Chicago,  etc.  142;    Conway  v.   New   Orleans,  etc. 

Ry.  Co.,  132  S.  W.    (Mo.  App.)    45  R.  Co.,  46  La.  Ann.  1429,  16  So.  362; 

(1910).  Texas,  etc.  R.  Co.  v.  Miller,  79  Tex. 

"•Colt.  V.  Sixth  Ave.  R.  Co.,  33  78,  16  S.  W.  264  [greatest  care  re- 
N.  Y.  Superior,  189,  aff'd,  49  N.  Y.  quired]).  It  is  the  duty  of  a  carrier 
671;  Bonney  v.  Bush  wick  R.  Co.,  1  not  only  to  provide  safe  and  con- 
How.  Pr.  N.  S.  66;  Holmes  v.  Alle-  venient  means  of  entering  and  leav- 
gheny  Tr.  Co.,  153  Pa.  St.  152,  25  ing  cars,  but  to  atop  when  the  pas- 
Atl.  640;  Anderson  v.  Citizens',  etc.  senger  is  about  to  alight,  and  not  to 
Ry.  Co.,  infra^  note  2;  Toledo  Tr.  Co.  start  until  he  has  alighted  (Wash- 
V.  McFall,  28  Ohio  Civ.  Ct.  Rep.  362  ington,  etc.  R.  Co.  v.  Harmon,  147 
(1905).  See  Central,  etc.  Ry.  Co.  v.  U.  S.  571,  13  S.  Ct.  557).  Starting 
Madden,  69  S.  E.  (Ga.)   162  (1910).  train  or  car  before  a  passenger  has 

"*Allender  v.  Chicago,  etc.  R.  Co.,  alighted   (Rutledpe  v.  New  Orleans, 

43  Iowa,  276.  etc.  Ry.  Co.,  129  Fed.  94,  63  C.  C.  A. 
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unless   such   motion  was   caused   entirely  without  his 
fault,"'  or  unless  he  had  no  notice  of  the  passenger  ^s 

movement,  and  was  not  in  fault  for  not  observing  it."* 

696  (1904);  Barringer  v.  St.  Louis,  (1900);  Louisville,  etc.  Tr.  Co.  t. 
etc.  Ry.  Co.,  74  Ark.  648,  85  S.  W.  Korbe,  90  N.  E.  (Ind.  App.)  483 
94,  87  S.  W.  814  (1905) ;  Baltimore.  (1910) ;  Ft.  Wayne,  etc.  Ry.  Co.  v. 
etc.  Ry.  Co.  V.  MaUen,  217  111.  203,  75  dinger,  90  N.  E.  (Ind.  App.)  652 
N.  E.  474,  2  L.  R.  A.  (N.  S.)  115  (1910);  Foden  v.  Brooklyn,  etc  Ry. 
(1905);  Dunning  v.  Lake  Erie,  etc.  Co.,  136  App.  Div.  765,  121  N.  Y. 
Ry.  Co.,  38  Ind.  App.  91,  77  N.  E.  Supp.  420  ( 1910) ;  Walthough  t. 
1049  (1906) ;  Smalley  v.  Detroit,  etc  Pennsylvania  Ry.  Co.,  40  Pa.  Supr. 
Ry.  Co.,  131  Mich.  560,  91  N.  W.  Ct  262  (1900). 
1027  ( 1902) ;  Young  v.  Missouri,  etc  ""Schreiber  v.  Twenty-third  St.  R. 
Ry.  Co.,  113  Mo.  App.  636,  88  S.  W.  Co.,  27  N.  Y.  Week.  Dig.  192.  But 
767,  89  S.  W.  175  (1905);  Shealey  the  jury  must  still  find  negligence 
V.  South  Carolina,  etc.  Ry.  Co.,  67  (West  End,  etc.  R.  Co.  v.  Mozely,  79 
S.  C.  61,  45  S.  E.  119  (1903) ;  Texas,  Ga.  463,  4  S.  £.  324).  After  plaintiff 
etc.  Ry.  Co.  v.  Bom,  20  Tex.  App.  has  proved  that  the  accident  waa 
351,  50  S.  W.  613  (1890) ;  Texas,  etc.  caused  by  a  sudden  movement  of  a 
Ky.  Co.  v.  Lee,  21  Tex.  App.  351,  51  car  from  which  she  was  alighting,  it 
S.  W.  351  (1890) ;  Chicago,  etc.  Ry.  is  for  defendant  to  prove  that  it  w«a 
Co.  V.  Armes,  32  Tex.  App.  32,  74  not  responsible  for  the  movement 
S.  W.  77  (1903) ;  St.  Louis,  etc.  Ry.  (Martin  v.  Second  Ave.  R.  Co.,  3 
Co.  V.  Turner,  33  Tex.  App.  604,  77  N.  Y.  App.  Div.  448,  38  N.  Y.  Supp. 
S.  W.  255  (1903);  St.  Louis,  etc.  220).  Where  a  passenger  attempting 
Ry.  Co.  v.  Haynes,  86  S.  W.  (Tex.  to  enter  a  atreet-car  is  injured  by 
App.)  934  (1905) ;  Walters  v.  Chi-  reason  of  the  premature  starting  of 
cago,  etc  Ry.  Co.,  113  Wis.  367,  89  the  car,  the  fact  that  the  signal  for 
N.  W.  140  (1902).  streetcars;  duty  starting  was  given  by  some  unau- 
of  conductor  not  only  to  stop  a  rea-  thorized  person  does  not  exempt  the 
sonable  time,  but  to  see  that  no  one  car  company  from  liability,  pro- 
is  in  position  to  be  injured  by  sud-  vided  the  conductor  could,  by  the 
den  starting  of  the  car  (Little  Rock,  use  of  due  care  and  diligence,  have 
etc  Ry.  Co.  v.  Kimbro,  75  Ark.  211,  countermanded  the  signal  in  time 
87  N.V.  121,  87  S.  W.  644  (1906) ;  to  have  prevented  the  injury  (North 
Joyce  V.  Los  Angeles,  etc.  Ry.  Co.,  147  Chicago  R.  Co.  v.  Cook,  145  Dl.  551, 
Cal.  274,  82  Pac  147  (1906) ;  Crump  33  N.  E.  958). 
V.  Davis,  33  Ind.  App.  88,  70  N.  E.  "*The  carrier  is  entitled  to  this 
886  (1904) ;  Behan  v.  St.  Louis  Tr.  notice  (Nichols  v.  Middlesex  R.  Co., 
Co.,  186  Mo.  430,  85  S.  W.  346  106  Mass.  463).  The  carrier  is  not 
(1904);  Nelson  v.  Metropolitan  St.  liable  if  he  exercised  due  watchful- 
Ry.  Co.,  113  Mo.  App.  702,  88  S.  W.  ness  to  see  or  hear  persons  who 
1119  (1906).  But  see  Brown  v.  In-  wished  to  board  the  car,  and,  so  do- 
terurban,  etc.  Co.,  87  N.  Y.  Supp.  ing,  did  not  see  or  hear  the  plain- 
461  (1900).  Contra,  Birmingham,  tiff  (Lamline  v.  Houston,  etc.  R.  Co., 
etc  Co.  V.  McGinty,  48  So.  (Ala.)  14  Daly,  144).  s.  p.,  Losee  v.  Water- 
497.  But  see  Birmingham  Ry.  etc.  vliet  R.  Co.,  63  Hun.  404,  18  K.  Y. 
Co,    V.    Girod,    51    So.     (Ala.)    242  Supp.  297;    Atlanta,  etc  R  Oo.  f. 
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As  soon  as  a  passenger  has  fairly  entered  the  vehicle,  the 

carrier  may  start,  without  waiting  for  him  to  reach  a 
seat,  unless  there  is  some  special  reason  for  doing  so,  as 

in  the  case  of  a  weak  or  lame  person,  or  of  a  passenger  on 

the  outside  of  a  coach.^**  The  carrier  must  also  use 
prudence  in,  starting,  and  must  not  set  off  "•  or  stop  ^" 

Dickerson,  89  Ga.  456,  16  S.  E.  634;  N.  Y.  642;  Lucaa  v.  New  Bedford  R. 

Chesapeake,    etc.    R.    Co.    v.    Reeves  Co.,  6  Gray,  64;  Dudley  v.  Front  St. 

[Ky.],  11  S.  W.  464).     But  the  fact  R.  Co.,  73  Fed.  128.    Where  plaintiflf 

that  the  conductor  did  not  know  that  was  told  hy  the  porter  of  the  train 

the  passenger  intended  to  leave  the  to  go  forward  two  oars  at  the  next 

car,  and  did  not  see  him  leaving,  will  station,  and,  after  plaintiff  started, 

not  furnish  company  with  an  excuse  the    train    started,   jerking   her    off 

for  not  giving  him  a  reasonable  time  the   platform,    company   held   liahle 

to  go  from  the  train,  unless  he  was  (Smith  v.  Chicago,  etc  R.  Co.,  108 

so    situated    as    to    conceal    himself  Mo.  243,   18  S.  W.  971).     Without 

from  observation  (McDonald  v.  Long  evidence  that  the  jerk  was  not  such 

Island    R.    Co.,    116   N.   Y.   646,   22  as  is  usual  in  stopping  and  starting 

N.  £.  1068).     For  the  carrier  must  trains  under  ordinary  circumstances 

use    at   least   ordinary   care   to   see  there  can  be  no  recovery  (Choate  v. 

whether  passengers  are  coming  on  or  San  Antonio,  etc.  R.  Co.,  00  Tex.  82, 

going  off   (Cawfield  v.  Asheville  R.  36  8.  W.  247).    The  burden  of  prov- 

Co.,    Ill    N.   C.   507,    16   8.   E.   703  ing  a  negligent  starting  of  the  car 

[street-car]).  rests  on  plaintiff  (Schultz  v.  Second 

""The  text  was  quoted,  approved  Ave.  R.  Co.,  12  N.  Y.  App.  Div.  446, 

and   applied   in  Yamell   v.    Kansas  42  N.  Y.  Supp.  710).    See  Boikens  v. 

City,  etc.  R,  Co.,   113  Mo.  670,  21  New  Orleans,  etc.  R.  Co.,  48  La.  Ann. 

S.  W.  1.     s.  p..  Black  V.  Third  Ave.  831,    10   So.    737    [standing   on   car 

R.   Co.,  2  N.  Y.  App.  Div.  387,  37  steps  while  alighting]. 

N.   Y.  Supp.  830  [no  evidence  that  *"  While  defendant's  ferry-boat,  on 

unnecessary  or  unusual  force  was  ap-  which  plaintiff  was  a  passenger,  was 

plied].    But  when  a  passenger  enters  attempting  to  enter  its  slip,  it  struck 

a  car,  in  which  there  is  only  standing  the   side.     Plaintiff  then   rose   from 

room,  he  should  have  time  to  take  his  seat,  when  it  struck  again,  caus- 

hold  of  a  strap,  or  otherwise  steady  ing  him  to  fall  and  break  his  leg; 

limself ,  before  the  car  starts  ( Dough-  question  for  jury  ( Snelling  v.  Brook- 

erty  v.  Missouri  R.  Co.,  81  Mo.  326).  lyn  &  N.  Y.  Ferry  Co.,  60  Hun,  610, 

Conira,    Middleborough    Ry.    Co.    v.  13   N.   Y.   Supp.    308).      A   railroad 

Webster,  21  Ky.  L.  Rep.  3,  50  S.  W.  company  is  bound  to  take  notice  that 

843    (1800);    Sheffer   v.    Louisville,  passengers    intending    to    leave    the 

etc.  Ry.  O.,  22  Ky.  L.  Rep.  1306,  60  train  at  a  station  will  be  engaged  in 

S.  W.  403  ( 1001 ) .    See  Dochtermann  preparation   to   leave,    and    may   be 

V.  Brooklyn,  etc.  Ry.  Co.,  164  N.  Y.  upon  their  feet  for  that  purpose,  and 

586,  58  N.  E.  1067  (lOOO).  whether  it  was  negligent  to  suddenly 

"■Nichols  V.  Sixth  Ave.  R.  Co.,  38  and  without  warning  jerk  the  train 

N.  Y.   131;   Milliman  v.  N.  Y.  Cen-  at  that  time  should  be  submitted  to 

tral   R.   Co.,  4  Hun,   400,   aff'd,   66  the  jury  (Miles  v.  N.  Y.,  Lake  Erie^ 
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with  a  sudden  and  violent  jerk,  if  it  can  be  avoided  with 
due  care."®  A  passenger  has  a  right  to  expect  that  a 
train  will  stop  for  the  usual  length  of  time  at  a  station, 
and  has  a  right  to  use  such  deliberation,  in  entering  or 
leaving  the  car,  as  that  time  would  allow."'  If,  without 
suflScient  notice  to  the  passengers,  the  train  suddenly 
starts,  before  the  usual  time  has  elapsed,  a  passenger  in- 
jured thereby  may  recover  damages.""  But  if  any  pas- 
senger needs  an  unusual  time  to  get  oflf,  by  reason  of 
physical  infirmity,  he  must  notify  the  conductor  of  the 
fact."^  The  conductor  of  a  railroad  train  ought  to  an- 
nounce the  name  of  each  station,  in  time  to  give  passen- 

etc.  R.  Co.,  18  N.  Y.  App.  Div.  41,  Foreman,  46  S.  W.  (Tex.  App.)  834 

42  N.  Y.  Supp.  379 ) .  (1898);    Wellman    v.    Metropolitan, 

"•The  act  of  an  engineer  in  letting  etc.  Ry.  Co.,  219  Mo.  126,  118  S.  W. 

oo  more  steam  than  is  actually  nee-  21  ( 190&) ;  St.  Louis,  etc  Ry.  Co.  v. 

essary  to  start  a  train,  which  has  Holmes,     131     S.     W.     (Ark.)    692 

been    stopped    too    soon    before    its  (1910);  Chesapeake,  etc  Ry.  Co.  r. 

arrival    at    the    station,    by    which  Borders,  140  Ky.  548,  131  S.  W.  388 

means  the  jerking  motion  of  the  train  ( 1910). 

is  increased,  is  not  negligence,  pro-  ''^  Bartholomew  v.  N.  Y.  Central  R. 

vided  the  engineer  exercises  a   rea-  Co.,  102  N.  Y.  716;  Penssylvania  R. 

sonable  discretion  in  the  matter  {Chi-  Co.  v.  Kilgore,  32  Pa.  St.  292;  Jef- 

cago,  etc.  R.  Co.  v.  Hazzard,  26  111.  fersonville  R.   Co.  v.   Hendricks,  26 

373).    The  plaintiff  must  show  that  Ind.  228;  and  see  Mitchell  v.  West^ 

the   jerk   was   attributable   to   some  em,  etc.  R.  Co.,  30  Ga.  22;  Texas, 

negligent  act  of  defendant  (Stager  v.  etc.  R.  Co.  y.  Miller,  79  Tex.  7S,  15 

Ridge  Av.  R.  Co.,  119  Pa.  St.  70,  12  S.  W.  264;  Atchison,  etc  R.  Oo.  r. 

Atl.  821).    A  complaint,  which  avers  Frier    [Tex.   Civ.    App.],   22  8.  W. 

that  the  conductor  negligently  caused  6    [sudden    motion    of    train   while 

the  train  to  move,  jerking  plaintiff  plaintiff    was    alighting    therefrom, 

to  the  ground,  is  sufficient;  the  con-  after  being  carried  past  the  stationl. 

ductor,   while   in   charge,   being  the  ""So,  where  the  plaintiff  claimed 

agent  of  the  company  so  far  as  con-  that   the   injury   resulted   from  the 

cems  the  rights  of  parties  alighting  cars  not  stopping  at  the  station  a 

from  the   train    ( Louisville,   etc.   R.  reasonable  time  for  the  passengers  to 

Co.  V.  Wood,  113  Ind.  644,  16  N.  E.  leave,    which    was    controverted   br 

197).    Macon,  etc.  Ry.  CJo.  v.  Moore,  the  defendant,  evidence  on  the  part 

108  Ga.   84,  33  S.  E.   889    (189*9);  of  the  plaintiff  to  show  the  usual  and 

Sheffer  v.  Louisville,  etc.  Ry.  CJo.,  22  customary  period  of  the  cars  «*op- 

Ky.    L.    Rep.    13a5,    60   S.    W.    403  ping  at  that  place  was  held  admi?- 

(1901);  Kelley  V.  Vicksburg,  etc.  Ry.  sible    (Fuller  v.  Naugatuck  R.  Co., 

Co.,  108  La.  423,  32  So.  388   (1908)  21  Conn.  557). 

Dochtermann  v.   Brooklyn,  etc.   Ry.  ""New    Orleans,    etc    R.    Oo.    ▼. 

Co.,   164  N.  Y.  586,  58*  N.  E.   1087  Statham,  42  Miss.  607. 
(1900);    Missouri,   etc.    Ry.    Co.    v. 
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gers  a  reasonable  opportunity  to  prepare  for  departure, 
and  must  keep  the  traiil  in  waiting,  after  such  announce- 
ment, long  enough  to  enable  passengers,  using  due  dili- 
gence, to  leave  it  safely.^"  But  this  rule  does  not  extend 
to  street  cars  stopping  at  any  street.^" 

§  509.  Duty  to  passengers  alighting.  —  A  railroad 
company  having  stations,  is  bound  to  stop  for  a  reason- 
able time  at  all  stations  for  which  tickets  have  been 
issued,"*  and  at  the  usual  and  convenient  places  at  such 
stations  where  passengers  may  alight  with  comfort  and 
safety."*     And  if  it  uses  cars,  the  steps  of  which  are 

■"  Southern  R.  Oo.  v.  Kendrick,  the  regular  stopping  places  (Bucher 
40  Miss.  374;  Texas,  etc.  R.  Oo.  v.  v.  New  York  Central  R.  Co.,  98  N.  Y. 
Pollard,  2  Tex.  App.  Civ.  Cas.,  128 ) ;  or  even  if  the  place  was  not  a 
§  484;  Southern  Kans.  R.  Co.  v.  regular  station,  but  the  conductors, 
Pavey,  48  Kans.  452,  29  Pac.  593  to  defendant's  knowledge,  were  fre- 
[premature  announcement  of  arrival  quently  in  the  habit  of  stopping  and 
at  station].  It  is  error  to  charge,  putting  off  passengers  there,  and 
without  quali£cati<ni,  that  it  was  the  plaintiff  had  paid  the  fare  to  that 
carrier's  duty  to  give  notice  that  the  place  ( Hull  v.  East  Line,  etc.  R.  Co., 
train  was  about  to  start,  as  such  66  Tex.  619).  Complaint  need  not 
duty  is  not  imposed  on  it  under  aver  that  plaintiff  knew  that  the 
ordinary  circumstances  (N.  Y.,  Chi-  train  was  scheduled  to  stop  at  the 
cago,  etc.  R.  Oo.  ▼.  Woods,  9  Ohio  station  (Louisville,  etc.  R.  Co.  v. 
C.  C.  322).  But  a  railroad  company  Cayce  [Ky.],  34  S.  W.  896).  Only  a 
is  not  required  to  give  a  signal  to  reasonable  stop  can  be  required  ( Chi- 
passengers  on  its  train  before  start-  cago,  etc.  R.  Co.  v.  Landauer,  36 
ing  from  a  wood  station,  where  it  Neb.  642,  64  N.  W.  976).  Where 
has  stopped  to  take  on  wood  (Mai-  the  carrier  accepts  fare  to  a  particu- 
colm  V.  Richmond,  etc.  R.  Co.,  106  lar  point,  the  train  must  be  stopped 
N.  C.  63,  11  S.  E.  187).  A  carrier  there  and  reasonable  opportunity  al- 
is  not  liable  for  carrying  a  sleeping  lowed  for  alighting  safely  (Southern 
passenger  beyond  his  station,  notice  Ry.  Co.  v.  Bandy,  120  Ga.  463,  47 
of  arrival  and  time  to  alight  having  S.  E.  923,  102  Am.  St.  Rep.  112 
been  given;  it  not  being  its  duty  to  (1904).  §  508,  note  250,  ante. 
arouse  him,  and  see  that  he  gets  off  *"  Onderdonk  v.  N.  Y.  &  Sea  Beach 
(Texas,  etc.  R.  Co.  v.  Alexander  R.  Co.,  74  Hun,  42,  26  N.  Y.  Supp. 
[Tex.  Civ.  App.l,  30  S.  W.  1113;  and  31(X  A  carrier  of  passengers  is 
see  Wilson  v.  New  Orleans,  etc.  R.  bound  to  afford  a  passenger  a  reason- 
Co.,  68  Miss.  9,  8  So.  330).  able    opportunity    to    alight   at   the 

***  Robinson  v.  Northampton  R.  Co.,  usual  depot,  and  cannot  require  him 

157  Mass.  224,  32  N.  E.  1.  to  alight  at  an  unusual  place,  as  a 

■"It  is  culpable  negligence  not  to  side  track  or  a  switch  (White  Water 

stop   a  train  at  stations   for  which  R.   Co.  v.   Butler,   112   Ind.  598,   14 

tickets  have  been   sold,   if  they  are  N.  £.  599;  Bumham  v.  Wabash  W. 

[Law  of  Neo.    Vol.  I  —  87] 
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elevated  much  above  the  ground,  it  is  undoubtedly  bound 
to  provide  platforms  upon  which  passengers  may  safely 

step,"*  and  which  are  long  enough  to  accommodate  all 
the  cars  of  an  ordinary  train,  so  that  a  passenger  in  any 
oar  may  easily  reach  the  platform.     And  when  a  train  is 

R.  Co.,  91  Mich.  523,  62  N.  W.  14;  Frey,  25   Tex.   App.   386,  61  S.  W. 
Alabama,  etc.  R.  Co.  v.  Sellers,  93  442    (1901);    Ellis  v.   Chicago,  etc 
Ala.  9,  9  So.  375 ;  Samuels  v.  Rich-  Ry.  Co.,  120  Wis.  645,  98  N.  W.  942 
mond,  etc.  R.  Co.,  35  S.  C.  493,  14  ( 1904 ) ;  Melton  v.  Birmiii«rham,  etc. 
S.   E.   943    [exemplary   damages  for  Ry.  Co.,  45  So.  151   (1907);  Merry- 
willful    refusal]).      When    a    train  man  v.   Chicago,  etc.   Ry.  Co.,  135 
stops  at  or  about  the  usual  time  and  Iowa,  591,   113  N.  W.  357   (1907); 
place  after  the  announcement  of  a  Ward  v.  Chicago,  etc  Ry.  Co.,  237 
station,  a  traveler  is  justified  in  pre-  Dl.  633,  86  N.  E.  1111  (1909);  Catr 
suming  it  is  for  the  diechai'ge  of  pas-  terson  v.  Brooklyn,  etc  Go.,  132  App. 
sengers    (McNulta  v.  Ensch,  31  111.  Div.    390,     116    N.    Y.    Supp.    760 
App.  100,  aff'd,  134  111.  46,  24  N.  E.  (1909) ;   Elliott  v.  Wilmington,  etc 
631).     See  Richmond,  etc.  R.  Co.  v.  Ry.  Co.,  73  Atl.    (Del.  Supr.)   1040 
Smith,  92  Ala.  237,  9  So.  223  [stop-  (1906) ;    Farrington  v.  Boston,  etc 
ping  over  trestle] ;  Richmond  R.  Co.  Ry.  Co.,  202  l^Iass.  315,  88  N.  E.  578 
V.  Scott,  86  Va.  902,  11  S.  E.  404;  (1909);    Speck   v.   International  R. 
Montgomery   St.  Ry.  Co.  v.  Mason,  Co.,   133  App.  Div.  802,   118  N.  Y. 
133   Ala.   506,   32   So.   261    (1902);  Supp.    71     (1909);     Cossitt    v.    St 
Mobile,  etc  Ry.  Co.  v.  Walsh,   146  Louis,  etc  Ry.  Co.,  224  Mc  97,  123 
Ala.  290,  40  So.  559  (1906) ;  South-  S.  W.  569  (1909) ;  Missouri,  etc  Ry. 
em  Ry.  Co.  v.  Reeves,  116  Ga.  743,  Co.  v.  Dunbar,  122  S.  W.  574  (1900); 
42  S.  E.  1015  (1902) ;  Macon  Ry.  Co.  Skow  v.  Green  Bay,  etc  Ry.  Co.,  141 
V.  Vining,  120  Ga.  511,  48  S.  E.  232  Wis.  21,  123  N.  W.  138  (1900) ;  Ans- 
(1904);  Pennsylvania  Co.  v.  McCaf-  tin  v.   St.  Louis,  etc  Ry.  Co.,  130 
feri',    173    111.    169,    50    N.    E.  713  S.  W.  386  (1910);  Birmingham,  etc 
(1898);    Chicago,    etc.    Ry.    Co.    v.  Ry.    Co.    v.    Seaborn,    53    So.   241 
Schmelling,  197  111.  619,  64  N.  E.  714  (i910) ;  Turner  v.  City,  etc  Ry.  (3ow 
(1902);    Cincinnati,  etc.  Ry.  Co.  v.  134  Ga.  869,  68  S.  E.  735   (1910); 
Bell,  25  Ky.  L.  Rep.   10,  74  S.  W.  in  this  case  it  is  said  requiring  the 
700    (1903);    Topp   v.   United   Rail-  company  to  provide  a  safe  place  for 
ways,  etc  Co.,  90  Md.  630,  59  Atl.  landing  passengers  does  not  apply  to 
52    (1904);   Lee  v.  Boston,  etc  Ry.  street  car  companies. 
Co.,    182   Mass.   454,   65   N.   E.   795  ""See    Louisville,    etc    R.   Co.  v. 
(1903) ;  Stewart  v.  St.  Paul,  etc.  Ry.  Holsapple,    12    Ind.    App.    301,   38 
Co.,    78    Minn.    85,    80   N.    W.    854  N.  E.  1107;  Illinois  Cent.  R.  Co.  v. 
(1899) ;  Newcomb  V.  New  York,  etc  Hobbs,    68    111.    App.    130    [car-step 
Ry.  Co.,  182  Mo.  687,  81  S.  W.  1069  twenty    inches    above    station   plat- 
(1904) ;  Simmons  v.  Oregon,  etc  Ry.  form].    Where  the  rear  platform  of  ft 
Co.,  41  Ore.  151,  69  Pac  440,  1022  car  is  not  at  a  safe  place  for  passen- 
(1902) ;   Texas,  etc.  Ry.  Co.  Woods,  gers  to  alight,  fiilure  on  the  part  of 
ir,    Tex.    App.    612,    40    S.  W.    846  the   carrier   to   warn   passengers  of 
(1807) ;     Texas,    etc    Ry.    Co.    ▼.  that  fact  is  negligence,  though  it  wis 
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longer  than  the  platform,  the  conductor  is  bound,  upon 
the  request  of  any  passenger,  to  move  the  train  backward 
or  forward,  so  as  to  enable  the  passenger  to  step  upon 
the  platform."^  This  is  certainly  proper  in  England^ 
where  passengers  cannot  walk  through  the  cars;  but  in 
America,  where  they  can,  it  is  held  sufficient  for  the  con- 
ductor to  delay  the  train  until  passengers  in  cars  beyond 
the  platform  have  time  to  walk  through  the  cars  to  the 
platform."®  One  or  the  other  thing  he  must  certainly 
do.  And  if  he  refuses  to  do  either,  or  directs  the  pas- 
senger to  alight  at  once ;  ^*®  or  if  he  cannot  be  found  in 
time  to  enable  the  passenger  to  make  the  request;  or  if 
the  passenger,  on  a  dark  night,  believes  that  he  has 
reached  the  platform,^*®  the  company  will  be  liable  for 
injuries  sustained  by  such  passenger  in  cautiously  jump^ 
ing  from  the  car  beyond  the  platform.  So,  if  there  is  no 
platform,  or  a  defective  one,  the  company  is  liable  for  an 
injury  suffered  by  a  passenger  in  cautiously  descend- 
ing,***^  especially  if  induced  to  do  so  by  the  carrier's  ser- 

safe  to  alight  at  the  front  platform  able  means  of  alighting,  the  court 

(McDonald  v.  Illinois  Cent.  R.  Oo.,  declined  to  interfere  with  a  verdict 

88  Iowa,  345,  55  N.  W.  102).  for  the  plaintiff    (Foy  v.  Brighton, 

"'N.   Y.,   Chicago,  etc.   R.  Co.   v.  etc.  R.  Co.,  18  C.  B.  N.  S.  225).    s  P., 

Doane,  115  Ind.  435,  17  N.  E.  912;  Rose  v.  Northeastern  R.  Co.,  L.  R. 

Memphis,   etc.   R.   Co.   v.   Whitfield,  2  Ex.  Div.  248;  Pullman  Car  Oo.  v. 

44   Miss.   466.     See  Siner  v.   Great  Smith,  7»  Tex.  468,   14  8.  W.  993. 

Western  R.  Co.,  L.  R.  3  Exch.  150,  ""  Columbus,  etc.  R.  Oo.  v.  Farrell, 

4  Id.  117.  31    Ind.    408;    Montgomery,   etc.    R. 

■"So  held  in  Eckerd  v.   Chicago,  Co.  v.  Boring,  51  Ga.  582;  McGee  v. 

etc  R.  Co.,  70  Iowa,  353,  30  N.  W.  Missouri,  etc  R.  Co.,  92  Mo.  208,  4 

616.  8.  W.  739;   Central  R.  Oo.  v.  Van. 

■•On  the  arrival  of  a  train,  there  Horn,    38   N.   J.   Law,    133.     s.   p.^ 

not  being  room  for  all  the  carriages  Scanlan  v.  Tenny,  72  Fed.  225  [light 

at  the  platform,  some  of  the  passen-  on  boat  reflected  away  from  gang- 

gers    were    requested    by    the    com-  plank]. 

pany's  servants  to  alight  upon  the  "*  Delamatyr  v.  Milwaukee,  etc.  R. 
line  beyond  it,  a  depth  of  about  three  Co.,  24  Wis.  578 ;  Robson  v.  North- 
feet.  In  so  alighting,  a  lady,  instead  eastern  R.  Co.,  L,  R.  10  Q.  B.  271, 
of  availing  herself  of  the  two  steps,  aff'd,  46  L.  J.  Q.  B.  50;  Weller  v. 
jumped  from  the  first  step  to  the  London,  etc.  R.  Co.,  L.  R.  9  C.  P. 
ground,  and  sustained  a  spinal  in-  126;  Bridges  v.  North  London  R. 
injury  from  the  concussion.  Tlie  jury  Co.,  L.  R.  7  H.  L.  213;  Nicholls  v. 
having  found  the  company  guilty  of  Great  Southern  R.  Co.,  7  Ir.  Rep.  40; 
negligence  in  not  providing  reason-  Thompson  v.  Belfast,  etc  R.  Co.,  60 
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vants.*"  But  it  has  been  held  that  the  mere  fact  of  the 
platform  being  shorter  than  a  particular  train,  of  unusual 
length,  is  not  evidence  of  negligence,  and  that  a  pas- 
senger is  not  justified  in  jumping  off  beyond  the  platform, 
upon  low  ground,  without  some  substantial  excuse.***  If 
a  train  is  run  past  a  station  to  a  switch,  with  intent  to 
return  to  the  station,  the  conductor  is  bound  to  give 
timely  notice  of  this  intention  to  passengers  destined  for 
that  station.*"  The  company  will  be  liable  for  injuries 
received  by  passengers  caused  by  their  being  negligently 
carrier  beyond  their  station,'**     It  will  be  so  hable  for 

Id.  517.     It  \b  negligence  in  a.  rail-  facts    very    similar.     See    Owen  t. 

road  company  to  have  a  station  plat-  Great  Western  R.  Ob.,  46  L.  J.  Q.  B. 

form  higher  than  the  steps  of  a  paa-  486;   Lewis  v.  London,  etc.  R.  Ox, 

senger  car,  and  to  require  in  oonse-  L.  R.  9  Q.  B.  66. 

quence  that  passengers  should  enter  "*  Plaintiff  was  an  infant  ten  years 

from  the   platform   into   a  baggage  old;    the   conductor   took   plaintiff's 

car  and  thence  proceed  to  the  coach  fare,  and  asked  him  where  he  was 

assigned  to  passengers;    and   where  going,  but  failed  to  inform  him  thai 

plaintiff,  at  the  conductor's  request,  the  train  ran  past  the  station  for 

entered  the  baggage  car,  and  while  which  he  was  bound,   to  a  switch, 

stepping  from  it  to  the  passenger  car,  and  then  backed  in ;  the  plaintiff  did 

was  thrown  from  the  oar  platform  not  know  these  facts;   and,  on  the 

by  a  sudden  jerk  of  the  train  and  train  passing  his  station,  he  became 

injured,  defendant  is  liable  (Turner  alarmed  and  jumped  off.    Held,  that 

y.  Vicksburg,  etc  R.  Oa,  37  La.  Ann,  defendant  was  guilty  of  negligenee 

648).  (Hemmingway   v.    Chicago,  etc.  R. 

"■So   held,   where  positive   direo-  Co.,  72  Wis.  42,  37  N.  W.  804;  see 

tions  were  given  to  alight  at  a  dan-  8.  c.  before  67  Wis.  668,  31  N.  W.268. 

gerouB    place    (Griffith   v.    Missouri  ^  Where  a  passenger  is  negligently 

Pac.  R.  Co.,  08  Mo.  168,   11   B.  W.  carried  beyond  her  station  and  then 

659;    International,   etc    R.    Oo.   v.  induced  by  the  conductor  to  leave  the 

Smith  [Tex.])    14  S.  W.  642).     So  car  and  to  follow  directions  he  gave 

held,  where  the  station  had  been  an-  her  for  reaching  her  destination,  she 

nounced    and    the    night    was    dark  continues  constructively  a  paasenger, 

(Philadelphia,  etc.  R.   dk).   v.  Edel-  and  the  company  is  liable  for  any  in- 

stein   [Pa.],   16  Atl.   847;    Philadel-  juries   she   receives   while  following 

phia,  etc.  R.  Co.  v.  McOn-mick,  124  such  directions,  being  herself  in  the 

Pa.  St.  427,  16  Atl.  848;  Miller  v.  exercise  of  reasonable  care.    But  the 

East  Tennessee,  etc.  R.  Co.,  93  Ga.  company  would  not  be  so  liable  ex- 

630,  21  S.  £.  153.  cept   for   negligence   in  passing  the 

"•Siner  v.  Great  Western  R.  Co.,  station     (Stevens    v.    Kansas    City 

L.  R.  3  Exch.,  150,  aff'd,  4  Id.  117.  Elec    Ry.,    126   Mo.    App.  619.   105 

In  Thompson  v.  Belfast,  etc.  R.  Co.,  S.  W.  26  (If  07) ;  Melton  v.  Binning^ 

6    Ir.    Rep.    517,    the    plaintiff   was  ham,  etc  Ry.  Ca,  45  So.  Ala.)  161 

allowed  to  recover  upon  a  state  of  (10O7). 
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the  discomfort,  inconvenience,  sickness,  expenses  and 
charges  thereby  caused  the  passenger,^** 

§  510.  Duty  to  assist  passengers  in  getting  on  and  off. 
—  The  obligation  of  a  carrier  to  assist  passengers  in 
getting  on  and  off  depends  largely  upon  the  nature  of  his 
vehicle,  the  facility  with  which  access  may  be  had  with- 
out assistance,  and  similar  circumstances.  Thus,  where 
a  ship  lies  considerably  above  the  level  of  the  pier,  and 
no  plank  is  run  ashore,  or  where  she  lies  at  a  distance 
from  the  shore,  the  master,  if  he  has  undertaken  to  carry 
passengers,  is  bound  to  hoist  them  aboard.  So  a  railway 
company,  stopping  its  train  for  passengers  at  a  place  so 
steep  or  inconvenient  that  they  could  not  easily  get  on  or 
off  the  train,  would  be  bound  to  assist  them  to  do  so.*" 
But  when  access  is  easy,  without  such  aid,  as  where  a 
guarded  plankway  is  laid  from  a  ship  to  the  pier,"'  or  the 
platform  of  a  railway  car  is  attainable  by  steps  of  ordi- 
nary length,  and  otherwise  convenient,  assistance  cannot 
be  required  as  of  right.***     Under  circumstances  which 

■■  Texas,  etc.  Ry.  Oo.  v.  James,  82  form] ;    Alexandria,   etc.    R.    Oo.    v. 

Tex.  306,  18  S.  W.  586,  15  L.  R.  A.  Hemdon,  87  Va.   193,  12  S.  E.  289 

347  (1891).  [no    platform;    dark    night;    snow- 

"^ Memphis,  etc  R.  Co.  ▼.  Whit-  storm;    female  passenger])    or  gei- 

field,  44  Miss.  466.    But  the  company  ting  on  train  ( Eichhom  v.  Missouri, 

is  not  in  fault  for  not  providing  ac-  etc  R.  Co.,  130  Mo.  675,  32  S.  W. 

oommodations  for  passengers  at  in-  993). 

termediate  stations  for  which  they  ""  In  Hrebik  t.  Carr,  29  Fed.  298,  a 
have  not  taken  tickets  (Falkiner  v.  passenger  on  the  steamship  while  re- 
Great  Southern,  etc.  R.  Co.,  5  Irish  turning  to  the  wharf  from  the 
Rep.  213).  See  McDonald  V.  Chicago,  steamer  prior  to  her  departure,  fell 
etc.  R.  Co.,  29  Iowa,  170;  Allender  from  the  gangplank  and  was 
V.  Chicago,  etc  R.  Co.,  43  Id.  276;  drowned.  The  gangway  was  a 
State  V.  Grand  Trunk  R.  Co.,  68  Me.  single  narrow  plank,  without  battens 
176.  A  jury  may  find  that  assist-  or  ropes.  Held,  that  the  owners  of 
ance  should  have  been  given,  where  the  steamship^  were  negligent  in  not 
there  was  no  proper  place  for  alight-  maintaining  a  safer  gangplank.  See 
ing  (Missouri  Pac.  R.  Co.  v.  Wor-  Simonin  v.  N.  Y.,  Lake  Erie,  etc.  R. 
tham,  73  Tex.  25,  10  S.  W.  741  [un-  Co.,  36  Hun,  214. 
steady  box  to  step  on] ;  Brodie  v.  "•  It  is  not,  in  general,  the  duty  of 
Carolina  Midland  R.  Co.,  46  S.  Ct.  a  railroad  company  to  furnish  a  per- 
203,  24  S.  E.  180  [no  stool  to  step  son  to  aid  a  passenger  in  alighting 
on];  Texas,  etc.  R.  Co.  v.  Miller,  79  from  the  car  (LafHin  v.  Buffalo,  etc. 
Tex.  78,  15  S.  W.  264  [defective  plat-  R.  Co.,  106  N.  Y.  136,  12  N.  E.  590; 
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would  lead  reasonable  and  humane  persons  to  render 
such  assistance,  a  jury  may  find  that  a  sick  or  infirm  pas- 
senger should  be  assisted  to  alight ;  **®  and  if  the  carrier 
is  accustomed  to  provide  assistance  for  such  purposes,  an 

Raben  ▼.  Central  Iowa  R.  Co.,  73  on  and  off  the  carrier's  conveyance 
Iowa,  57&,  34  N.  W.  621,  35  N.  W.  (Hanks  v.  Chicago,  etc.  R.  Co..  1 
645).  Where  access  to  a  train  at  a  Mo.  App.  92;  see  also  Fisher  v. 
station  is  easy,  it  ia  not  the  duty  of  West  Va.,  etc  R.  Co.,  39  W.  Va. 
the  carrier's  employees  to  assist  a  366,  19  S.  E.  578;  Weightman  r. 
passenger  in  getting  on  board  (Yar^  Louisville,  etc.  R.  Co.,  70  Miss.  563, 
nell  y.  Kansas  City,  etc.  R.  Co.,  113  12  So.  586  [sick  passenger  carried 
Mo.  570,  21  S.  W.  1).  beyond    his    station,    and    put    off 

'**In  former  editions,  a  different   alone]).    But  it  is  for  the  jury,  not 
rule  was  stated,  solely  upon  the  au-   the  court»  to  decide;  and  it  is  error 
thority  of  New  Orleans,  etc.  R.  Co.  v.    to    charge   that   it    is    the   especial 
Statham,  42  Miss.  607.     And  it  has    duty  of  the  conductor  to  assist  from 
since  been  held  that  an  infirm  pas-    train     any     passengers     who     are 
senger  could  not  recover  for  injuries   "  aged,  helpless  and  infirm  **  { Simms 
received  in  alighting,  on  the  ground    v.  So.  Carolina  R.  Co.,  27  S.  C.  258, 
that  the  company  failed  to  help  him    3  S.  E.  301).     It  is  not  negligence 
alight,  though  at  the  time  he  was   not  to  render  the  physically  infirm 
helped  on  the  train,  the  porter  was   all  the  assistance  they  may  require; 
notified  to  assist  him  in   alighting   for    example,    a    conductor    is   not 
(Daniels  v.  Western,  etc  R.  Co.,  96   bound   to   search  the   pockets  of  a 
Ga.   786,   22   S.   E.   956).     But  we    paralytic  for  his  ticket   (Louisyille. 
always  thought  the  doctrine  harsh,    etc.  R.  Co.  v.  Fleming,  14  Lea,  128). 
and  we  fully  approve  the  following   The  jury  may  take  into  cmisidera- 
decisions,    which    declare    the    rule    tion  the  failure  of  the  conductor  to 
now  stated  in  the  text:     Croom  v.    assist  a  lady  passenger  to  alight,  in 
Chicago,  etc.  R.  Co.,  52  Minn.  296,    connection  with  other  circumstaneea, 
63  N.  W.  1128  [plaintiff  eighty  years   in  determining  whether  the  railway 
old,  weak   in  body   and   mind,   and    company  was  negligent   in  fumish- 
acoepted  as  a  passenger  without  an    ing  proper  means  for  her  to  alight 
attendant,    and    with    knowledge   of    (Brodie  v.  Carolina  Midland  R.  Co., 
his    condition];     Madden     v.     Port   46  S.  C.  203,  24  S.  E.   180).    The 
Royal,  etc.  R.  Co.,  36  S.  C.  381,  14    carrier   was    held    liable   where  the 
S.  E.  713  [duty  to  provide  stepping   passenger's  infirmities  were  such  as 
stool    for    infirm    passenger] ;    Mis-    to  require   and   receive   the  condne- 
souri  Pac.   R.   Co.   v.   Wortham,   73    tor's    assistance    on   entering,  when 
Tex.   25,   10  S.   W.   741;    St.   Louis,    he    was    requested    to    give    needed 
etc.   R.   Co.  V.   Finley,   79  Tex.   85,    time   and   assistance   at   destination 
15    S.   W.    266.      A   person   who   is    (Toledo,  etc.  Tr.  Co.  v.  McFall.  28 
blind,   aged,   sick,   or  infirm,   if  his    Ohio  Cir.  Ct  362  (1906):  Memphis, 
condition   is   known   to  the   carrier,   etc.  Ry.  Co.  v.  Shaw,  110  Tenn.  467, 
i^  entitled  to  more  care  and  atten-    75  S.  W.  713   (1903);  Missouri,  etc. 
tion  than  one  who  is  under  no  such    Ry.  Co.  v.  Buchanan.  31  Tbx.  /pp« 
disability,    as   to    the    time    allowed    209,  72  S.  W.  96  (1903). 
and  assistance   rendered   in   getting 
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infirm  person  has  a  right  to  expect  that  he  will  be  in  like 
manner  assisted ;  and,  having  set  out  upon  his  journey  in 
reliance  upon  the  carrier's  custom,  he  is  entitled  to  its 
continuance  in  his  favor.  How  far  a  passenger  may  be 
justified  in  taking  the  risk  of  entering  without  assistance 
or  convenient  accommodation,  where  none  is  provided,  is 
a  question  to  be  considered  when  treating  of  contributory 
fault.  Whether  bound  to  assist  a  passenger  or  not,  a 
carrier  is  always  liable  for  negligence  in  so  doing.***  As 
to  passengers  who  are  intending  to  take  a  train,  the  car- 
rier is  required  to  give  only  the  usual  signals;  he  is  not 
bound  to  take  extraordinary  precautions  to  prevent  their 
being  left.'"  So  it  is  not  in  general  the  duty  of  a  con- 
ductor to  give  individual  warning  to  passengers  of  their 
arrival  at  their  destination ;  and  it  has  been  held  that  his 
neglect  to  keep  a  promise  to  do  so  does  not  make  the 

■"Drew  V.  Sixth  Ave.  R.  Co.,  26  where  there  was  no  platform,  and  it 
N.  Y.  49.  See  Allender  v.  Chicago,  was  difficult  to  get  on.  When  about 
etc.  R.  Co.,  43  Iowa,  276 ;  Mackin  v.  to  get  aboard,  a  brakeman  seized  her 
People's  R.,  etc.  Co.,  45  Mo.  App.  82  by  the  arm  and  jerked  her  up  the 
[passenger,  in  alighting  from  horse  steps  with  unnecessary  foixse.  Held, 
car,  took  hold  of  the  door  jamb,  a  verdict  for  plaintiff  was  justified 
when  she  was  roughly  seized  by  the  (International,  etc.  R.  Co.  v.  Mulli- 
oonductor  in  assisting  her,  and,  the  ken,  10  Tex.  Civ.  App.  663,  32  S.  W. 
rings  on  her  fingers  being  caught  on  152).  A  woman  over  fifty  years 
the  tongue  of  the  lock  plate,  her  old  and  weighing  over  200  pounds 
hand  was  torn  and  broken;  com-  was  directed  by  brakeman  to  alight 
pany  liable].  Plaintiff  having  dis-  where  the  step  was  more  than  two 
covered  he  was  on  the  wrong  train,  feet  from  the  ground,  there  being 
after  it  was  started,  asked  the  con-  no  platform,  or  box,  she  fell  in  con- 
ductor to  stop  the  train  and  put  sequence  of  a  slight  pull  given  her 
him  off,  telling  him  that  he  could  hand  by  the  brakeman  in  his  effort 
not  see  well;  the  conductor  put  him  to  assist  her,  held  to  sustain  a 
off  without  stopping.  Held,  com-  verdict  against  the  company  (Wer- 
pany  was  liable.  While  the  com-  ner  v.  Chicago,  etc.  Ry.  Co.,  105 
pany  would  not  be  bound  to  stop  Wis.  300,  81  X.  W.  416  (1900).  See 
to  allow  him  to  get  off,  except  at  a  Moody  v.  Boston,  etc.  Ry.  Co.,  189 
Tegular  station,  yet  if  it  did  stop  Mass.  277,  75  X.  E.  631  (1905); 
for  that  purpose,  it  should  have  Louisville,  etc.  Ry.  Co.  v.  Lee,  140 
made  use  of  such  cure  as  the  pas-  Ky.  01,  130  S.  W.  813  (1010). 
senc^er's  condition  required  to  pre-  *■  Central  R.,  etc.  Co.  v.  Perry,  58 
vent  injury  to  him  (Columbus,  etc.  Ga.  461.  8.  p.,  Paulitsch  v.  N.  Y. 
R  Oo.  V.  Powell,  40  Ind.  37).  The  Central,  etc.  R.  Co.,  102  N.  Y.  280, 
oondtiotor  directed  a  female  pas-  6  N.  E.  577. 
senger  to  get  off  and  go  to  the  rem, 
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company  liable.**'  But  we  cannot  approve  of  such  a  de- 
cision. Passengers  have  a  right  to  rely  upon  the  nega- 
tive representation  conveyed  by  silence,  under  such  cir- 
cumstances, as  much  as  upon  a  positive  assurance  that 
the  station  has  not  been  reached. 

§  51L  Duty  to  maintain  guard  against  egress. — When 
a  carrier  is  accustomed  to  keep  up  guards  or  chains  until 
it  is  safe  for  passengers  to  enter  or  leave  the  vehicle,  they 
have  a  right  to  assume,  when  the  guard  is  let  down,  that 
it  is  safe  for  them  to  proceed ;  and  if,  by  the  carelessness 
of  the  carrier  or  his  agents,  the  guard  is  let  down  too 
soon,  and  a  passenger,  relying  upon  its  absence,  pro- 
ceeds, the  carrier  is  responsible  for  an  injury  ensuing 
therefrom,***  if  it  could  have  been  reasonably  anticipated, 
but  not  otherwise.*" 

§  512.  Duty  to  preserve  order.  —  A  common  carrier 
must  use  at  least  ordinary  care,  and  probably  the  utmost 
care,***  to  preserve  order,  and  to  prevent  the  commission 

""Nunn  V.  Georgia  B.  Co.,  71  Ga.  to  exercise  the  strictest  yigilanoe  in 

710;    Sevier   v.    Vicksburg,   etc.    R.  carrying  passengers  to  their  destina- 

Co.,  61  Miss.  8.    But  the  latter  case  tion,    and    in    setting    them    down 

was  much  limited  in  Weightman  ▼.  thereat,    is    erroneous,    the   eondne- 

LouisTille,  etc.  B.  Co.,  70  Miss.  563,  tor's    duty    in    that    respect   being 

12  So.  586  (cited  in  note  4,  sujn^),  merely  to  announce  the  station  and 

and  in  Carson  v.  Leathers,  67  Miss,  give  the  passenger  a  reasonable  op- 

650i,  it  was  held  that  where  it  was  portunity  to  leave  the  cars  (HurtT. 

the  custom  of  a  carrier  by  steamboat  St.  Louis,  etc  B.  Co.,  94  Mo.  255,  7 

to  notify  passengers  of  their  arrival  S.  W.  1). 

at  places  of  destination,  he  might  be  "*  Ferris  ▼.  Union  Ferry  Co.,  86 

liable  for  a  neglect  to  do  so.  Where,  N.    Y.    312;    and    see    Hazman   ▼. 

on  a  train  approaching  a  station,  an  Hoboken  Land,  etc.  Co.,  2  Daly,  130, 

announcement  of  the  station,  with  a  50  N.  Y.  53. 

direction  to  change,  was  made  by  "*  Cleveland  v.  N.  J.  Steamb.  Co., 
some  one  without  authority,  and  the  126  N.  Y.  209,  26  N.  E.  327  [pas- 
train  stopped  before  reaching  the  senger  pushed  off  by  crowd;  carrier 
station,  it  is  a  question  for  the  jury  not  liable] ;  see  Tonkins  v.  K.  T. 
whether  the  company  was  negligent  Ferry  Co.,  47  Hun,  562;  Loftua  v. 
in  failing  to  warn  passengers  not  to  Union  Ferry  Co.,  84  X.  Y.  455. 
leave  the  train  upon  that  stop  "•  In  Illinois  Cent.  B.  Co.  v.  Minor, 
(Floytrup  v.  Boston,  etc.  B.,  163  69  Miss.  710,  11  So.  101,  it  was  held 
Mass.  152,  39  N.  E.  79-7).  An  in-  that  no  more  than  ordinary  care  is 
struetion  that  a  railroad  is  bound  required  for  this  purpose.    In  Flint 
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of  violence,  insult  or  nuisances  on  his  vehicle  by  any  per- 
sons whatsoever/*^     If  he  has  any  reason  to  apprehend 

T.  Norwich,  etc.  Tr.  Co.,  34  Conn.  Co.  v.  Wilson,  70  Ark.  136,  66  S.  W. 
654,  and  Chicago,  etc.  R.  Co.  v.  PillB-  661,  91  Am.  St.  Rep.  74  (190^) ; 
bury,  123  111.  9,  14  N.  E.  22,  it  was  St.  Louis,  etc.  Ry.  Co.  v.  Shaw,  125 
said  that  **the  utmost  vigilance  and  S.  W.  (Ark.)  664  (1910). 
oare  **  must  be  used.  s.  p.,  Meyer  v.  •"  Flint  v.  Norwich,  etc  Tr.  Co., 
8t.  Louis,  etc.  R.  Co.,  10  U.  S.  App.  34  Conn.  554;  Pendleton  v.  Kinsley, 
677,  4  C.  C.  A.  221,  54  Fed.  116;  3  Cliff.  416.  A  railroad  carrier  is 
Missouri,  etc  R.  Co.  ▼.  Russell,  8  responsible  for  injuries  inflicted  by 
Tex.  Civ.  App.  578,  28  S.  W.  1042.  a  passenger  upon  another  passen- 
^'Utmost  practicable  care"  (Spohn  ger,  in  the  course  of  violent  efforts 
y.  Missouri,  etc  Ry.  Co.,  101  Mo.  to  get  out  of  the  car  in  haste,  while 
417,  14  S.  W.  880  ( 1890) ;  "  utmost  loaded  with  bundles,  the  time  allowed 
diligence "  ( West  Memphis  Packet  for  transfer  being  insufficient  ( Bald- 
Co.  V.  White,  infra ) ;  "  high,  if  not  win  v.  Fairhaven,  etc  R.  Co.,  68 
the  highest  care"  (St.  Louis,  etc.  Conn.  567,  37  Atl.  418).  8.  p., 
Ry.  Co.  V.  Hatch,  116  Tenn.  580,  94  Evansville,  etc.  R.  Co.  v.  Dadrting,  6 
S.  W.  671  (1906);  "strictest  dili-  Ind.  App.  375,  33  N.  E.  636  [several 
gence"  (Spangler  v.  St.  Joseph,  etc.  passengers,  without  cause,  encour- 
Ry.  Co.,  68  Kans.  46,  74  Pac.  607,  aged  by  brakeman,  assaulted  plain- 
104  Am.  St.  Rep.  391,  63  L.  R.  A.  tiff;  conductor,  seeing  the  impend- 
634  (1903);  ''extraordinary  dili-  ing  assault,  made  no  effort  to  pre- 
gence "  ( Brunswick,  etc.  Ry.  Co.  v.  vent  it  J ;  Lucy  v.  Chicago,  etc.  R. 
Ponder,  117  Ga.  63,  43  S.  E.  430,  Co.,  64  Minn.  7,  65  N.  W.  944  [oon- 
97  Am.  St.  Rep.  15^  59  L.  R.  A.  ductor  failed,  after  notice  to  pro- 
713  (1903) ;  "highest  degree  of  care  tect  passenger  from  vile  and  abusive 
and  foresight "  with  respect  to  pro-  language  of  drunken  man] ;  Louid- 
teetion  against  its  servants  and  ville,  etc.  R.  Co.  v.  McEwan,  98  Ky. 
others  under  its  control,  but  only  700,  31  S.  W.  465  [duty  to  eject  pas- 
ordinary  care  as  to  others  (Fewings  senger  injuring  another].  The  car- 
V.  Mendenhall,  88  Minn.  336,  93  N.  rier's  duty  to  exercise  physical 
W.  127,  97  Am.  St.  Rep.  519,  60  restraint  over,  or  eject,  an  insane 
L.  R.  A«  601  ( 1903 ) ;  "  highest  de-  person,  extends  to  cases  where  the 
gree  of  care"  against  assaults,  eondict  of  the  insane  person  indi- 
whether  by  its  servants  or  strangers  cates  that  tbfre  is  a  reasonable  pos- 
(McQuerry  v.  Metropolitan  St.  Ry.  sibiiity  that  he  will  do  violence  to 
Co.,  117  Mo.  App.  255,  92  S.  W.  912  those  about  him,  as  well  as  a  pro- 
(1906) ;  reasonable  or  ordinary  care  bability  (Meyer  v.  St.  Ix>uis,  etc.  R. 
must  be  used  for  the  protection  of  Co.,  10  U.  S.  App.  677,  4  C.  C.  A. 
passengers  or  prospective  passengers  221,  54  Fed.  IIC).  To  use  every 
at  depots  and  stations  (Texas,  etc  reasonable  means  to  protect  passen- 
Ry.  Co.  V.  Jones,  39  S.  W.  (Tex.  gers  from  insults,  indignities  and 
App.)  124  (1897);  Ezton  y.  Cen-  violence,  whether  from  fellow  pas- 
tral,  etc.  Ry.  Co.,  63  N.  J.  Law,  356,  sengers  or  strangers  (Birmingham 
46  Atl.  1090,  66  L.  R.  A.  508  Ry.,  etc  O.  v.  Baird,  130  Ala.  334, 
(1899);  Tate  v.  Illinois,  etc.  Ry.  30  So.  456,  89  Am.  St.  Rep.  43,  54 
Co.,  26  Ky.  L.  Rep.  30O,  341,  81  S,  L.  R.  A.  752  (1901);  Illinois,  etc 
W.  266  (1904);  St.  Loai8>  etc  Ry.  Ry.  Co.  v.  Winslow,   119   Ky.   877, 
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that  he  will  be  unable  to  do  so,  he  ought  to  give  timely 
jiOtice  to  orderly  passengers ;  and,  in  default  of  such  care 
or  notice,  he  will  be  liable  for  any  injury  suffered  by  them 
from  such  violence  or  negligence  of  other  passengers  as 
he  ought  to  have  foreseen,*"     But  he  is  not  responsible 

27  Ky.  L.  Rep.  320,  84  S.  W.  1170  care  to  transport  her  safely,  should 

(1905);    Savannah,  etc.  Ry.  Co.  ▼.  not  have  heen  left  without  profeec- 

Boyle,    115   Ga.   836,  42   S.   E.  242,  tion    (Segal   v.   St.   Louis,  etc  Ry. 

50  L.  R.  A.  101   (1902) ;  Pittsburg,  Co.,  35  Tex.  App.  517,  80  S.  W.  233 

«tc  Ry.  Co.  V.  Richardson,  40  Ind.  (1904). 

App.  503,  82  N.  E.  536  ( 1907 ) ;  "•  Pittsburgh,  etc  R.  Co.  v.  Hinds, 
McMahon  v.  Chicago  City  Ry.  Co.,  63  Pa.  St.  512;  Simmons  v.  New 
239  111.  334,  88  N.  E.  223  (1909);  Bedford,  etc.  Steamb.  O.,  97  Mass. 
Louisville,  etc.  Ry.  Co.  v.  Kupper,  361.  In  a  suit  by  a  civilian  pas- 
118  S.  W.  (Ky.)  266  (1909) ;  Yazoo,  scnger  for  damages  for  injuries  in- 
«tc  Ry.  Co.  V.  Shelby,  48  So.  (Miss.)  flicted  on  him  by  the  discharge  of  a 
403  ( 1909) ;  Norfolk,  etc  Co.  v.  musket  dropped  on  the  deck  of  a 
Brame,  63  S.  E.  (Va.)  1018  (1900);  steamer  by  one  soldier  strugi^Hng 
Birmingham  Ry.,  etc.  Co.  v.  Parker,  \i^ith  another,  the  defendant  is  not 
50  So.  (Ala.)  55  (1909);  Irwin  v.  excused  by  showing  that  he  was 
Louisville,  etc  Ry.  Ck>.,  50  So.  compelled  by  the  government  to  re- 
(Ala.)  62  (1909) ;  Jansen  v.  Min-  oei>e  the  soldiers  on  board,  and  that 
neapolis,  etc  Ry.  Co.,  128  N.  W.  they  were  in  charge  of  officers; 
(Minn.)  826  (1910);  Wadhser  v.  clearly  not,  where  he  voluntarily  re- 
Interborough  Tr.  Co.,  69  Misc.  Rep.  ceived  the  plaintiff  on  board  without 
346,  125  N.  Y.  Supp.  767  ( 1910) ;  notice  to  him  of  the  enforced  pres- 
Penny  v.  Atlantic  Ry.  Co.,  153  N.  enoe  of  the  soldiers  (Flint  v.  Xor- 
C.  296,  69  S.  E.  238  (1910) ;  not-  wich,  etc  Tr.  Co.,  34  Conn.  564).  A 
withstanding  Texas  is  a  jurisdiction  passenger  in  a  railroad  train  was 
In  which  the  doctrine  of  the  highest  assaulted  by  another  passenger.  He 
dei^ree  of  care  for  the  protection  of  appealed  to  the  conductor  for  pro- 
ps ssen^ers  has  been  repeatedly  de-  tection,  but  instead  of  protecting 
clared,  it  has  heen  held  in  that  state,  him  the  conductor  went  away  and 
in  a  grossly  erroneous  decision,  that  left  him  he  was  again  assaulted  and 
where  all  the  train  crew  left  a  white  injured.  Held,  the  company  was 
woman  unprotected  and  asleep  in  a  liable  (Flannery  v.  Baltimore,  etc 
reclining  (*hair  oar  at  a  statimi  in  R.  Co.,  4  Mackey  [D.  C],  111).  s.P., 
the  night  time,  and  she  was  as-  Britton  v.  Atlanta,  etc  R.  Co..  88 
saulted  by  a  negro  that  the  com-  N.  C.  536;  New  Orleans,  etc  R.  Co. 
pnny  was  not  liable.  The  reason-  v.  Burke,  53  Miss.  200.  See  also 
ing  of  the  court,  that  there  was  no  King  v.  Ohio,  etc.  R.  Co.,  22  Fed. 
resron  to  anticipate  such  an  assault,  413;  Illinois  Cent.  R.  Co.  v.  Minor, 
is  preposterous.  If  there  was  no  69  Miss.  710,  11  So.  101  [company 
reason  to  anticipate  the  particular  liable  for  unprovoked  insult  and  in- 
kind  of  assault  there  was  every  juries  to  passenger  by  his  fellow-pas- 
rcason  why  a  woman. asleep  in  the  sengers,  provided  conductor  had 
•car  at  night,  in  the  discharge  of  the  notice  that  such  insult  and  injury 
duty  to  exercise   a  high  degree  of  were   threatened,   and,   with  asaist- 
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for  either  violent  acts  or  their  consequences,  if  they  could 
not  reasonably  have  been  anticipated,^*®  as  within  the 
range  of  possibility ;  ^^®  nor  for  such  acts  as  he  could  not, 
with  due  care  and  diligence,  prevent.*"     A  passenger, 

ance  of  employees  and  willing  pas-  vf€LS  caused  by  the  negligence  of  the 

aengers,      could      have       prevented  company's   servants    (Cobb  v.  Great 

same].  Western    R.    Co.,    6    Reports,    203; 

"•Cleveland  v.  N.  J.  Steamb.  Co.,  s.  o.   (1894),  App.  Cas.  419);  Slut- 

125  N.  Y.  290,  26  N.  E.  327;  Meyer  aky   v.    Brooklyn,   etc.    Ry.    Co.,    88 

y.  St.  Louis,  etc.  R.  Co.,  10  U.  S.  K.  Y.  Supp.  358    (1904).     Franklin 

App.  677,  4  C.  C.  A.  22,  54  Fed.  116.  v.   Atlanta,  etc   Ry.   Co.,   74  S.   C. 

Plaintiff's  intestate,  with  two  ladies,  332,    54    S.    E.    578    (1906);    West 

took  passage  on  defendant's  car;   a  Memphis   Packet   Co.   v.   White,   99 

stranger,   who  was   intoxicated,   got  Tenn.  256,  41  S.  W.  583,  38  L.  R.  A. 

on  the  car  and  insulted  and  annoyed  427   ( 1897 ) ;  Brown  v.  Chicago,  etc. 

the    ladies,   but   was   quiet  and   sat  Ry.  Co.,  139  Fed.  972,  72  C.  C.  A. 

down  when  told  to  do  so  by  the  con-  20   (1905) ;  Irwin  v.  Louisville,  etc. 

ductor.       He,     however,     sat    down  Ry.  (>>.,  50  So.    (Ala.)    62    (1909); 

near     deceased,     and     abused     and  Adams   v.   Louisville,  etc.   Ry.   Co., 

threatened  him  in  a  low  tone,  not  121  S.  W.  (Ky.)  419  (1900);  Norris 

audible    to   the   conductor;    after   a  v.  Southern  Ry.  Co.,  84  S.  C.  15,  65 

short  time  he  went  to  the  front  plat-  S.  £.  956  ( 1909) ;  International,  etc. 

form,  where  he  remained  quiet  until  Ry.  Co.  v.  Gerren,  121  S.  W.   (Tex. 

deceased    left    the     car,     when    he  App.)  905  (1909);  Barlich  v.  Balti- 

jumped  off  and  struck  him  with  the  more,   etc.   Ry.   Co.,   41    Pa.   Super. 

car     hook,     causing    death.       Held,  Ct.  87   (1909);  Rice  v.  Chicago,  etc. 

that  there  was  no  evidence  of  neg-  Ry.  Co.,  131  S.  W.   (Mo.  App.)   374 

lect  of  duty  on  the  part  of  the  con-  (1910). 

ductor,  to  which  the  attack  upon  "•  To  charge  the  company  with  the 
deceased  could  be  legally  or  logically  duty  of  restraint  upon  an  insane  per- 
traced,  and  that  the  carrier  was  not  son  it  need  not  have  been  foreseen 
liable  (Putnam  v.  Broadway,  etc.  R.  that  without  such  restraint  murder 
Co.,  55  N.  Y.  108).  s.  p.,  Batton  v.  would  follow  (Meyer  v.  St.  Louis, 
South,  etc  Ala.  R.  Co.,  77  Ala.  591.  etc.  R.  Co.,  10  U.  S.  App.  677,  4  C.  C. 
The  mere  fact  that,  when  one  pas-  A.  221,  54  Fed.  116). 
8en}rer  was  assaulted  by  another,  the  *"  Thomson  v.  Manhattan  R.  Co., 
conductor  wa«  present,  does  not  76  Hun,  548,  27  N.  Y.  Supp.  608.  A 
render  the  company  liable  (Spring-  railroad  company  is  not  liable  to  a 
field  R.  Co.  V.  Flynn,  55  111.  App.  passenger  for  injuries  received  from 
600).  See  Pounder  V.  North  Eastern  an  unexpected  assault  by  another 
R.  (1892),  1  Q.  B.  386.  Robbery  passenger,  when  the  conductor  in- 
committed  from  the  person  of  a  pas-  terferes  and  separates  the  parties  as 
senger,  traveling  in  an  overcrowded  promptly  at  possible  (Mullan  v.  Wis- 
railway  carriage  is  not,  of  itself,  cousin  Cfent.  R.  Co.,  46  Minn.  474, 
such  a  natural  and  probable  conse-  49  N.  W.  249).  One  of  two  passen- 
quencc  of  the  overcrowding  as  to  gers,  who  were  acquaintances  and 
make  the  company  liable  to  the  pas-  had  been  drinking  together,  cannot 
•enger,    etven      if    the   overcrowding  recover    damages    for    abusive    Ian- 


§   512]  CABBIEBS   OF   PASSEKGEBS.  1388 

evidently  insane,  must  be  put  under  restraint.*"  One  so 
intoxicated  as  to  be  violent  or  otherwise  dangerous  must 
be  controlled  or  put  off,""  and  the  carrier  is  especially 
liable  if  an  intoxicated  person  is  allowed  to  remain  in  a 
compartment  reserved  for  persons  of  a  different  color  or 
sex.*^*  And  due  care  must  be  used  to  keep  thieves  out 
of  cars."*  It  is  not  the  mere  intoxication  of  a  passenger, 
but  the  fact  that  he  is  thereby  rendered  dangerous  or 

guage    used    towards    him    by    the  couple  of  drunken  men,  who  should 

other,  who  was  intoxicated,  or  even  not  have  been  permitted  aboard  the 

for  an  assault,  where  the  conductor  car,  or,  if  so  permitted,  should  have 

used  all  reasonable  efforts  to  protect  been  so  guarded  or  separated  from 

him,    quieted   the    offender   once    or  the  sober  and  orderly  part  of  the 

twice,   and,   on   his   again  becoming  passengers  that  no  injury  could  haTe 

boisterous,  gave  him  into  custody  at  resulted  from  their  brawls"  (Pitts- 

the  next  station   (Kinney  v.  Louis-  burgh,  etc.  R.  Co.  v.  Pillow,  76  Pt. 

ville  R.  Co.,  99  Ky.  59,  34  S.  W.  St  510;   Louisville,  eta  Ry.  Co.  v. 

1066).  McEwan,   21    Ky.   L.   Rep.   487,  51 

■"Nor  is  it  any  excuse,  in  such  a  S.  W.  619  (1899) ;  United  Rys.,  etc 

case,  that  such  person,  at  the  time  of  Co.  v.  State,  93  Md.  619,  49  Atl.  923, 

offering  to  become  a  passenger,  was  86  Am.   St.   Rep.  453,  54  L.  R.  A. 

apparently  harmless,  and  conducted  942  '( 1901 ) ;  Nashville,  etc.  Ry.  Co. 

himself    in    no    way    different    from  v.   Flake,   114  Tenn.  671,  88  S.  W. 

other  passengers   applying   for   pas-  326,  108  Am.  St.  Rep.  925  (1906); 

sage  (Meyer  v.  St.  Louis,  etc.  R.  Co.,  Houston,  etc.  Ry.  Co.  v.  Phillio,  96 

10  U.  S.  App.  677,  4  C.  C.  A.  221,  Tex.   18,  69  S.  W.  994,  97  Am.  St 

64  Fed.  116).  Rep.  868,  59  L.  R.  A.  392   (1902). 

"*  The  failure  of  a  conductor  to       "*  A  railroad  company  whose  oon- 

afford    to    a    passenger    protection  ductor  allows   an  intoxicated  white 

against  drunken  and  violent  men,  to  passenger  to  enter  or  remain  in  a 

the  extent  of  the  power  with  which  coach  reserved  for  colored  persons  is 

he  is  clothed  by  the  company  or  by  liable  in  damages  to  a  passen^  to 

the    law,    when    he    has    knowledge  whom   he  uses  obscene  or  indecent 

that  there  is  occasion  for  hie  inter-  language,    or    whom    he    otherwise 

xerence,  will  subject  the  company  to  maltreats   (Quinn  v.  Louisville,  etc: 

liability    (Richmond,  etc.  R.   Co.  v.  R.  Co.,  98  Ky.  231,  32  S.  W.  742; 

Jefferson,  89  Ga.  554,  16  S.  E.  69).  Wood  v.  Louisville,  etc.  Ry.  Co.,  101 

Where  fighting  was  allowed  to  go  on  Ky.    703,    42    S.    W.    349    (1897); 

in  a  railroad  car  for  a  considerable  Bailey  v.  Same,  19  Ky.  L.  Rep.  1617, 

time    without    interference    by    the  44  S.  W.  106  (1898). 
conductor,  who  saw  it,  and   a   pas-        "'Connell   v.   Chesapeake,  etc  R. 

senger  not  involved  in  it  had  his  eye  Co.,  93  Va.  44,  24  S.  E.  467;  Wright 

injured   by   some   missile,   judgment  v.  Chicago,  etc.  R.  Co.,  4  Colo.  App. 

for  plaintiff  was  affirmed;  the  court  102,  35  Pac,   196   [passenger  robbed 

remarking   that   "  the    plaintiff   lost  on  entering  train,  and  not  protected, 

his  eye   through   the   quarrel   of  a  though  shouting  for  help]. 
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annoying  to  others,  which  gives  the  right  and  imposes  the 
duty  of  his  expulsion/^*  In  general,  a  carrier  can  be 
held  responsible  only  for  such  improprieties  or  offenses 
of  passengers  as  are  brought  to  his  notice,  while  he  has 
power  to  prevent  or  remedy  them.*"  He  is  not  respon- 
sible for  the  acts  of  passengers  upon  any  principle  of 
agency.  Their  acts  are  not  to  be  imputed  to  him.  Nor 
is  he  bound  to  furnish  the  means  of  resisting  the  unlaw- 
ful violence  of  a  mob."®  He  is  responsible,  however,  for 
his  failure  to  use  due  care  to  keep  a  disorderly  mob  out 
of  his  vehicles  or  premises"*  and  protect  passengers 
against  violence  by  strikers.^ 


2S0 


§  513.  Liability  for  servant's  malicious  acts.  —  The 
rule  relieving  a  master  from  liability  for  a  malicious  and 
unauthorized  injury  inflicted  by  his  servant,  when  not 
acting  within  the  scope  of  his  employment,**^  does  not 
fuUy  apply  as  between  a  passenger  and  his  carrier;  the 
carrier  being  bound  to  protect  his  passenger  from  any 
injury  arising  from  the  willful  misconduct,  as  well  as 

"•  The  person  who  caused  the  in-  "•  Chicago,  etc.  H.  Co.  v.  Pillsbury, 

jury  was  somewhat  intoxicated,  but  123  111.  9,   14  N.  E.  22   [passenger 

there  was  no  evidence  of  any  oon*  shot  by  mob]. 

duct  on   his  part  that  would  have  '"Fewings     v.     Mendenhall,     88 

justified  his  expulsion  from  the  car.  Minn.  336,  93  N.  W.   127,  97   Am. 

Held,  that  defendant  was  not  liable  St.  Bep.  519,  60  L.  R.  A.  601  (1903) ; 

(Thomson  v.  Manhattan  R.  Co.,  75  Bosworth  v.  Union  Ry.  Co.,  26  R.  I. 

Hun,  548,  27  N.  Y.  Supp.  608;  Illi-  309,  58  Atl.  982   (1904). 

nois  Cent.  R.  Co.  v.  Sheehan,  29  111.  *"  This  is  the  rule  as  to  trespassers, 

App.  90).    But  a  conductor  is  jus:ti-  including  those  who  attempt  to  travel 

fled  in  ejecting  an  intoxicated  per-  upon  trains,  with  intent  not  to  pay 

son    who    used    indecent    language  fare,  even  when  demanded.     In  such 

(OXaughlin  v.  Boston  &  Maine  R.  a   case,   the   company   is   liable   for 

Co.,  164  Mass.  139,  41  N.  E!  121),  if  the  act  of  the  conductor,  in  putting 

he    uses    such   language    in    a   tone  off  the  trespasser,  "  although  he  may 

sufficiently  loud  to  annoy  other  pas-  have  done  it  in  a  careless  or  reckless 

sengers  (Chicago  R.  Co.  v.  Pelletier,  manner;    but  for  his   unauthorized, 

134  m.  120,  24  N.  E.  770).    '  willful  and  wanton  or  malicious  tres- 

""See    cases    cited    in    note    290,  pass,   the    company    is    not    liable" 

9upra.  (Pennsylvania    Co.    v.    Toomey,    91 

*»  Pittsburgh,  etc.  R.  Co.  v.  Hinds,  Pa.  St.  256)  ;  s.  p.,  Pittsburgh,  etc. 

63  Pa.  St.  512.  R.  Co.  v.  Donahue,  70  Pa.  St.  119; 
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from  the  negligence  of  his  servants,  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to  the  passenger."* 

Eada  v.  Metropolitan  R.  Ck).,  43  Mo.  liable  (Goodloe  v.  Memphis,  etc.  R. 
App.  536.  See  Alabama,  etc.  R.  Co.  Co.,  107  Ala.  233,  18  So.  166).  A 
V.  Frazier,  93  Ala.  45,  9  So.  303.  carrier  is  liable  as  an  insurer  for 
"Louisville,  etc.  R.  Co.  v.  Wood,  the  protection  of  passengers  against 
113  Ind.  544,  14  N.  E.  572,  16  Id.  197.  assaults  and  insults  by  its  serranU 
It  was  long  ago  held  to  be  no  de-  (Rohrbach  v.  Pullman  Palace  Car 
fence  to  an  action  against  a  railroad  Co.,  166  Fed.  797  (1909).  The  car- 
company  for  its  failure  to  transport  rier  guarantees  against  injury  and 
a  passenger  with  proper  dispatch,  abuse  by  its  own  servants  ( McMahon 
that  the  detention  was  the  willful  v.  Chicago,  etc.  Ry.  Co.,  143  111.  App. 
act  of  a  conductor  in  charge  of  the  608,  affi'd,  88  N.  £.  223  (1909).  The 
train  (Weed  v.  Panama  R.  Co.,  17  duty  of  protection  against  its  own 
N.  Y.  362 ) .  Afterwards,  in  Isaacs  v.  servants  is  absolute,  though  the  oc< 
Third  Av.  R.  Co.  (47  N.  Y.  122)  it  casion  has  nothing  to  do  with  the 
was  held  that  a  carrier  was  not  liable  service  ( Baltimore,  etc.  Ry.  Co.  v. 
for  the  willful  assault  of  a  conductor  Davis,  89  N.  E.  (Ind.  App.)  403 
on  a  passenger.  But  that  decision  (1909);  Connell  v.  New  York,  etc 
has  been  completely  overruled  in  Ry.  Co.,  134  N.  Y.  App.  Div.  231,  118 
the  same  court,  Tracy,  J.,  saying,  N.  Y.  Supp.  944  (1909)  ;  Missouri* 
in  an  excellent  opinion,  that  it  **  was  etc.  Ry.  Co.  v.  Gerren,  121  S.  W. 
discussed  by  counsel  and  determined  (Tex.  App.)  905  (1909)  ;  Shelby  t. 
by  this  court  upon  the  assumption  Metropolitan  St.  Ry.  Co.,  141  Mo. 
that  the  rule  of  the  master's  liability  App.  514,  125  S.  W.  1189  (1910); 
for  the  assault  of  a  servant  com-  Alabama,  etc.  Ry.  Co.  v.  Sampley,  53 
mitted  upon  a  person  to  whom  the  So.  (Ala.)  142  (1910);  Neuer  v. 
master  owed  no  duty  was  applicable  Metropolitan  St.  Ry.  Co.,  143  Mo. 
to  that  case.  The  mind  of  the  court  App.  402  (1910),  127  S.  W.  669 
was  not  called  to  the  fact  that  the  (1910) ;  Brewster  v.  Interboroagfa, 
rule  applicable  to  such  a  case  does  etc  Tr.  Co.,  68  Misc.  348,  123  N.  Y. 
not  apply  to  the  case  of  an  assault  Supp.  992  (1910) ;  Layne  v.  Chesa- 
committed  upon  a  passenger  by  a  peake,  etc.  Ry.  Ca,  66  W.  Va.  607» 
servant  intrusted  with  the  execution  67  S.  E.  1103  (1910);  Zeccardi  v. 
of  a  contract  of  a  common  carrier  "  Yonkers  Ry.  Co.,  190  K.  Y.  389,  83 
Stewart  v.  Brooklyn,  etc.  R.  Co.,  N.  E.  31  (1907);  Hayne  v.  Union 
90  N.  Y.  588,  594).  The  opinion  of  St.  Ry.  Co.,  189  Mass.  551,  76  X.  E. 
Judge  Tracy  has  been  often  quoted,  219,  109  Am.  St.  Rep.  655,  SLR. 
and  is  universally  followed,  as  will  A.  (N.  S.)  605.  A  street -car  eom- 
appear  by  the  many  cases  cited  be-  pany  has  been  held  not  liable  for 
low.  The  conduct  of  defendant's  injury  to  a  passenger  jumping  from 
servants,  engaged  in  a  playful  scuffle  a  moving  car  at  an  unusual  place 
on  a  station  platform,  in  unintention-  where  the  motorman,  according  to 
ally  pushing  against  plaintiff,  who  custom,  slowed  up  for  hhn  (Jaggerr. 
was  preparing  to  go  upon  the  train.  People's  St.  Ry.  Co.,  180  Pa.  Pt.  436. 
held,  not  fairly  incident  to  their  86  Atl.  867,  38  L.  R.  A.  786  (1897). 
empleyment,  and  defendant  was  not  And  where  a  baggage-master  assisted 
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A  carrier,  being  bound  to  protect  passengers,  to  the  ex- 
tent of  his  power,  from  the  insults   and  violence   of 

in  making  an  unlawful  arrest  of  a  Rep.  592  (1904).  Where  a  pas- 
passenger  (Texas,  etc.  Ry.  Co.  v.  senger  having  had  a  quarrel  with 
Dean,  98  Tex.  517,  86  S.  W.  1136,  the  conductor  of  a  street-car  awaited 
70  L.  R.  A.  943,  rev'g  82  S.  W.  524  him  in  the  office  of  the  company,  and 
(1905).  Or  where  injury  was  caused  the  quarrel  being  renewed  the  con- 
a  waiting  passenger  by  the  negligence  ductor  struck  him,  the  relation  of 
of  one  in  charge  of  the  station  ( Gulf,  carrier  and  passenger  having  ceased,, 
etc.  Ry.  Co.  v.  Luther,  90  S.  W.  the  company  is  not  liable  (Reilly  v. 
(Tex.  *App.)  44  (1905);  or  where  New  York  City  Ry.  Co.,  46  Misc^ 
the  child  of  a  woman  so  assaulted  72,  91  N.  Y.  Supp.  319  (1904); 
being  frightened  ran  out  of  station  Palmer  v.  Winston-Salem,  etc.  Ry. 
and  was  run  over  by  train  (McGhee  Co.,  131  N.  C.  260,  42  S.  E.  604 
V.  McCarley,  103  Fed.  55,  44  C.  C.  A.  (1902).  Provoking  conduct  of  a  pas- 
252  (1899).  A  steamboat  company,  senger  held  insufficient  to  relieve  the 
a  common  carrier,  is  liable  for  in-  company  (Galveston,  etc.  Ry.  (Do.  v. 
juries  maliciously  inflicted  on  a  pas-  La  Prelle,  27  Tex.  App.  496,  65  S. 
senger  (Trabing  v.  California,  etc.  W.  488  (1901).  The  carrier  is  not. 
Co.,  121  Cal.  137,  53  Pac.  644  (1898).  liable  for  the  motorman's  assault  on 
But  the  carrier  is  not  liable  for  an  one  who  voluntarily  intervened  to 
assault  by  the  station  baggage-master  separate  the  conductor  and  another 
where  the  passenger  returned  merely  passenger  engaged  in  a  flght  (Zee- 
to  upbraid  him  (Savannah,  etc.  Ry.  cardi  v.  Yonkers  Ry.  Co.,  190  N.  Y.. 
Co.  v.  Quo,  103  Ga,  125,  29  S.  E.*  389,  99  N.  Y.  Supp.  936  (1907).  A 
607,  68  Am.  St.  Rep.  85,  40  L.  R.  A.  street-car  conductor's  fight  with  a 
483  (1897).  See  case  for  circum-  passenger  must  be  considered  with 
stances  under  which  employee  at  reference  to  the  high  degree  of  care 
depot  is  excused  for  losing  his  temper  required  to  avoid  injuring  him,  but 
and  company  held  not  liable  (Cen-  he  is  not  deprived  of  the  right  of 
tral,  etc.  Ry.  Co.  v.  Motes,  117  Ga.  self  defence  (Dallas,  etc.  Ry.  Co.  v. 
923,  43  S.  E.  990,  97  Am.  St.  Rep.  Pettit,  105  8.  W.  (Tex.  App.)  42 
223,  62  L  R.  A.  507  (1903).  A  (1907).  See  International,  etc.  Ry. 
railway  company  held  liable  though  O.  v.  Washington,  117  S.  W.  (Tex. 
the  act  was  not  within  the  scope  App.)  992  (1909).  The  operation 
of  the  servant's  employment  (India-  of  a  passenger  elevator  not  being 
napolis,  etc.  Ry.  Co.  v.  Cooper,  6  within  the  scope  of  a  hall  boy,  the 
Ind.  App.  202,  33  N.  E.  219  (1893)  ;  defendant  is  not  liable  for  injury  to 
Citizens*  St.  Ry.  Co.  v.  Clark,  33  a  passenger  whom  the  boy  directed 
Ind.  190,  71  N.  E.  63,  104  Am.  St.  another  to  take  up  (Board  of  Trade 
Rep.  249  (1904).  If  the  conductor  Bldg.  &  Co.  v.  Cralle,  63  S.  E.  (Va.) 
voluntarily  left  the  car  and  engaged  996  (1909).  A  conductor  granting 
in  a  fight  with  the  deceased  the  com-  permission  to  a  passenger  to  leave 
pany  may  be  liable,  but  not  if  he  the  train,  though  at  an  unusual  place 
was  forcibly  dragged  from  it  (Birmingham,  etc.  Ry.  Co.  v.  Jung, 
(O'Brien  v.  St.  Louis  Tr.  Co.,  186  49  So.  (Ala.)  434  (1909).  To  render 
Mo.  263,  84  S.  W.  939,  106  Am.  St.  the  company  liable  the  employee  must. 
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strangers,^**  is  much  more  bound  to  see  that  his  own  ser- 
vants do  not  conunit  such  injuries.^®*     And  he  is  respon- 

be   acting  within  the  scope  of   his  (Louisville,  etc.  Ry.  Co.  v.  Dougiu, 
employment   (Goodwin  v.  Cincinnati  68  Miss.  723,  11  So.  933,  30  Am.  St 
Tr.   Co.,    175   Fed.   61    (1910).     The  Rep.  582    (1892).     The  company  is 
master  held  not  liable  for  injury  to  liable  where  such  act  is  committed 
a  child  invited  by  the  operator  to  by  the  brakeman   (Ephland  v.  Mis- 
ride  in  an  elevator  when  the  injury  souri,  etc.  Ry.  Co.,  137  Ma  187,  37 
was   caused   by   negligent   operation  S.  W.  820,  38  S.  W.  920,  59  Am.  St. 
and  by   the  dangerous  character  of  Rep.  498,  35  L.  R.  A.  107  (1897); 
the  instrumentality  (Sweeden  v.  At-  Rosted  v.  Great  Northern  Ry.  (3o., 
kinson,  etc  Co.,   126  S.  W.    (Ark.)  76  Minn.  23,  78  N.  W.  971  (1899); 
439    (1910).     The    liability   of   the  Omes  v.  Wabash,  etc.  Ry.,  84  Mo. 
carrier  for  assault  by  its  servants  on  App.  143  (1900) ;  Gkdf,  etc.  Ry.  Co. 
a  passenger  does  not  rest  on  the  law  v.  Shelton,  96  Tex.  301,  72  S.  W.  165, 
of  master   and  servant,  but  on  the  aff'g  69  S.   W.   653,  70  S.  W.  359 
duty  of  protection  (Shelby  v.  Metro-  (1903) ;   Claiborne  v.  Missouri,  etc. 
politan  St.  Ry.  Co.,   141   Mo.   App.  Ry.  Co.,  21  Tex,  App.  648,  57  S.  W. 
514,  125  S.  W.  1189    (1910).     Pas-  336   (1900).     Held  that  the  injury 
sengers  wantonly  assaulted  by  con-  was   inflicted   by   the   n^ligenoe  of 
ductor  after  they  had  left  the  train  the  conductor  of  another  ear  than 
and  were  walking  along  the  platform,  the  one  plaintiff  was  riding  in  consti- 
cannot  recover  against  the  company  tuted  no  excuse  (Hayne  v.  Union  St. 
(Greb  v.  Pennsylvania  Ry.   Co.,  41  Ry.  Co.,  189  Maes.  551,  76  N.  £.  219, 
Pa.  Super.  Ct.  61,  72  (1909).    Provo-  109  Am.  St.  Rep.  655,  3  L.  R.  A. 
cation,  short  of  justification  by  the  (N.  S.)  675  (1905).    When  carriers 
law  of  self-defence,  will  not  excuse  are  liable  and  when  not  for  the  acts 
the  carrier  (Teel  v.  Coal,  etc.  Co.,  66  of  special  policeman,  commissioned  b? 
W.  Va.  315,  66  S.  E.  470    (1909);  the  State  or  municipality,  but  paid 
Neuer  v.  Metropolitan  St.  Ry.   Co.,  by  the  carrier,  see  Brewster  v.  In- 
143  Mo.  App.  402,   127   S.  W.  669  terborough  R.  Tr.  C6.,  68  Miss.  Rep. 
(1910).     The  carrier   is  not  liable  348,  123  N.  Y.  Supp.  992   (1910); 
unless  the  servant  was  acting  at  the  Layne  v.   Chesapeake,  etc.  Ry.  Ca, 
time  within  the  scope  of  his  employ-  66  W.  Va.  607,  67  S.  £.  1103  (1910) ; 
ment   (Philadelphia,  etc  Ry.  Co.  v.  Wolfe  v.  Ga.   Ry.,  etc.  Ca,  2  (3a. 
Crawford,  112  Md.  508,  77  Atl.  278  App.    499,    58    8.    E.    899    (1907); 
(1910).     It  is  not  within  the  real  Foster  v.  Grand  Rapids  Ry.  Co.,  140 
or  apparent  scope  of  the  duty  of  a  Mich.  689,  104  N.  W.  380  (1905). 
station  agent  to  give  directions  to  ^See  last  section, 
a  passenger  about  boarding  a  train,  "^  The  cases  are  conflicting  and  ir- 
and  the  company  is  not  liable  for  reconcilable;  sometimes  applying  to 
injury    thereby    incurred     (Chicago,  the  term  "in  the  course  of  his  em- 
etc.  Ry.  Co.  v.  Koehler,  47  111.  App.  ployment,"  the   construction   it  hu 
147    (1893).     The  railway  company  received   in  the  law  of  master  and 
is  not  responsible  for  the  action  of  servant   and   at   others   the  broader 
the  baggage-master  in  driving  a  pas-  one  given  it  in  the  law  of  carrier 
senger    to    jump    from    the    train  and  passenger.    It  must  be  admitted 
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that  the  distinction  itself  has  not  made  than  that  by  Chief  Justice  Stay- 
received  very  satisfactory  exposition,  ton,  in  Dillingham,  Receiver  v.  An- 
beyond  the  statement  that  in  the  thony,  73  Tex.  47,  11  S.  W.  139,  15 
latter  it  is  used  in  a  broader  sense  Am.  St.  Rep.  753,  3  L.  R.  A.  637 
and  includes  all  rendering  service  in-  (1888) :  Where  a  passenger  had 
cidental  or  subsidiary  to  the  contract  committed  an  improvoked  assault  on 
of  transportation,  as  conductor,  the  conductor  on  the  platform  and 
motorman,  street-car  driver  or  master  the  latter  afterwards  renewed  the 
of  vessel:  a  porter  [Galvestop,  etc.  difficulty  by  assaulting  the  passenger 
Ry.  Ck>.  V.  McMonigal,  25  S.  W.  in  the  car  solely  to  avenge  the  wrong 
(Tex.  App.)-  341  (1894);  Williams  inflicted  on  him,  the  learned  chief 
V.  Pullman,  etc.  Gar  dk).,  40  La.  justice  said:  "There  is  no  doubt 
Ann.  417,  4  So.  85,  8  Am.  St.  Rep.  that  ordinarily  the  master  is  not 
538  (1888);  Thorpe  v.  New  York,  liable  for  injury  resulting  from  the 
etc  Ry.  Co.,  76  N.  Y.  402,  32  Am.  willful  and  malicious  acts  of  his 
Rep.  325 ;  Dwindle  v.  New  York,  etc  ag^it  not  done  in  the  course  of  his 
Ry.  Co.,  120  N.  Y.  117,  24  N.  E.  319,  employment  This  is  the  rule  in  all 
17  Am.  Si.  Rep.  611,  8  L.  R.  A.  224  cases  in  which  the  liability  of  the 
(1890)];  staticMi  agent  (Daniel  v.  master  depends  on  the  sole  fact  that 
Petersburg,  etc.  Ry.  Co.,  117  N.  C.  the  person  who  inflicted  the  injury 
592,  23  S.  E.  327  (1896).  See  An-  was  in  some  business  his  servant; 
drews  v.  Yazoo,  etc  Ry.  Co.,  86  Miss,  and  if  upon  inquiry  it  be  foimd  that 
129,  38  So.  773  (1905) ;  gateman  the  act  was  not  done  while  in  the 
[Indianapolis,  etc.  Ry.  Co.  v.  Cooper,  transacti(»i  of  the  master's  business 
6  Ind.  App.  202,  33  N.  £.  219  then  the  act  is  not  to  be  deemed  the 
(1895)];  ticket  agent  [Palmeri  v.  act  of  the  master  for  as  to  that  the 
Manhattan  Ry.  Co.,  133  N.  Y.  361,  wrongdoer  was  not  his  servant.  The 
30  N.  E.  1001,  28  Am.  St.  Rep.  632,  rule,  however,  cannot  be  applied  in 
16  L.  R.  A.  136  (1892)];  baggage  a  case  in  which  the  master  by  con- 
master  [Houston,  etc.  Ry.  Co.  v.  tract,  express  or  implied,  is  under 
Bush,  123  S.  W.  (Tex.  App.)  20tl  obligation  to  protect  the  injured  per- 
(1909)];  any  of  thie  train  crew  son  from  the  servant's  wrongful  act 
[White  V.  Norfolk,  etc.  Ry.  Co.,  115  as  well  as  his  own.  When  a  duty 
N.  C.  631,  20  S.  E.  191,  44  Am.  St.  is  thus  imposed  on  the  master  the 
Rep.  489;  Savannah,  etc.  Ry.  Co.  v.  servant  employed  to  discharge  it 
Quo,  103  Ga.  125,  29  S.  E.  607,  68  is  the  representative  of  the  master. 
Am.  St.  Rep.  85,  80  L.  R.  A.  483  for  whose  acts,  whether  of  omission 
(1898)];  of  a  railway  of  street  or  comission,  resulting  in  injury 
railway  company:  or  a  mate  [Mem-  to  the  person  entitled  to  have  the 
phis,  etc  Packet  Co.  v.  Pikfley,  142  duty  performed,  the  master  must  be 
Ind.  304,  40  N.  E.  527  (1896)];  deck  held  as  fully  responsible  and  liable 
hand  [New  Jersey  S.  S.  Co.  v.  to  make  at  least  actual  compensa- 
Brockett,  121  U.  S.  637,  7  S.  Ct.  tion  as  though  the  act  were  his  own 
1039,  30  L.  Ed.  1049  (1886)];  or  personal  act.  In  such  cases  if  the 
waiter  [Bryant  v.  Rich  et  al.,  106  servant  does  what  the  master  could 
Mass.  180,  8  Am.  Rep.  311  (1870)] ;  not  do  nor  suffer  to  be  done  without 
of  a  steamboat.  Perhaps  no  better  violation  of  the  particular  duties  rest- 
statement  of  the  doctrine  has  been  ing  upon  him,  or  if  the  servant  omits 

[Law  of  Neg.    Vol.  1  —  88] 
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sible  in  damages  for  assaults  made  upon  passengers,**^ 
and  insults  or  abuse  addressed  to  them,***  by  his  ser- 

to  do  that  requisite  to  the  full  dis-  45   Hun,   139    [sleeping-car  porter]; 
charge    of    the    master's    incumbent  SteiAurt  v.  Brooklyn,  etc.  R.  Co.,  90 
duty,  then  the  master  must  be  held  N.  Y.  588  [car  driver] ;  Winnegar  r. 
responsible  for  the  servant's  wrong-  Central,  etc.  R.  Co.,  85  Ky.  547,  4 
ful  or  malicious  act  or  omission;  for  S.  W.  237  [same] ;  Schultz  v.  Third 
otherwise    it    would    result    that    a  Ave.    R.    Co.,    89    N.    Y.   242    [con- 
master  might   relieve   himself   from  ductor] ;   Hoffman  v.  N.  Y.  Central 
obligaitons  to  perform  a  duty  fixed  R.  Co.,  87  N.  Y.  25  [conductor  kicked 
by  contract  or  otherwise  by  the  em-  boy  off  car] ;  Baltimore,  etc  R.  Co. 
ployment  of  servants  to  conduct  the  v.  Barger,  80  Md.  23,  30  Atl.  560 
business  to  which  the  duty  attaches,  [ccmductor] ;    Texas,   etc.   R.  Co.  v. 
The  master's  obligation  can  not  thus  Williams,  10  C.  C.  A.  463,  62  Fed. 
be    avoided,    and   whether    the    ser-  440    [same] ;    Bryant   v.   Rich,   106 
vant's  act  violative  of  the  master's  Mass.  180  [steamer  steward] ;  Sher- 
duty  be  willful   or  malicious,   is   a  ley  v.  Billings,  8  Bush,  147  [third 
matter  of  no  importance  in  determin-  clerk  of  boat] ;  White  v.  Norfolk,  etc 
ing   the   liability   and   obligation  of  R  Co.^  115  N.  C.  031,  20  S.  &  191 
the  master  to  make  actual  compen-  [sailor] ;    Houston,    etc.    R.    Co.   v. 
sation  to  the  injured  person.    It  has  Washington,    30   S.    W.    (Tex.   Civ. 
been  steadily  held  to  be  the  duty  of  App.)  719;  International,  etc.  R  Co. 
carriers  of  passengers  to  protect  them,  v.  Cooper,  30  S.  W.  ( Tex.  Civ.  App. ) 
in  so  far  as  can  be  done  by  the  ex-  470  ["  practical  joke ;  "  hot  water] ; 
ercise  of  a  high  degree  of  care,  from  Texas,     etc.     R.     Co.     v.    Edmond, 
the   violence    and    insults    of    other  29    S.    W.     (Tex.    Civ.    App.)    518 
passengers  and  strangers,  and  to  pro-  [drunken  passenger  kicked  by  train 
tect  them  from  the  violence  and  in-  porter] ;    Savannah,    etc.   R   Co.  v. 
suits  of  the  carrier's  own  servants,  Bryan,  86  Ga.  322,  12  S.  £.  307  [as- 
and  the  inquiry  whether  this  duty  sault  by  conductor  on  train,  renewed 
arises   from    contract    or    from    the  at  aC&ce,  where  plaintiff  went  to  coin- 
nature   of  the  employment   becomes  plain ;   carrier  liable  for  all] ;  East 
unimportant,   except  that   the   duty  Tenn.,  etc,  R.  Co.  v.  Fleetwood,  90 
does  with  the  carrier's  contract,  how-  Ga.  23,  15  S.  E.  778.    The  following 
ever  made,  whereby  the  relation  of  were  cases  of  assault  by  brakeman: 
carrier  and  passenger  is  established  Goddard  v.  Grand  Trunk  R.  Co.,  57 
Ramsden  v.  Boston,  etc.  Ry,  Co.,  104  Me.  202 ;  Chicago,  etc  R.  Co.  v.  Flex- 
Mass.    120;    Bryant  v.   Rich   ei  al.,  man,  103  111.  546;  Texas,  etc  R  0>. 
106  Mass.   180;    Croker  v.  Ry.   Co.,  v.  Johnson,  2  Tex.  Civ.  Cas.  §  190; 
36  Wis.  657 ;  Stewart  v.  Ry.  Co.,  90  Lampkin  v.   Louisville,  etc  R  Co., 
X.    Y.    588;    Sherley   y.    Billings,    8  106   Ala.    287,    17    So.    448;   Atchi- 
Bush,  147;  Railway  v.  Flexman,  103  son,  etc.  R.  Co.  v.  Henry,  55  Kans. 
III.  546;  Railway  v.  Rector,  104  HI.  715,  41  Pac  952. 
296 ;    Goddard   v.    Ry.   Co.,   57   Me.        "•  Insults,  although  merely  verbal, 
202."  are  a  good  ground  for  such  an  ac- 
""Dwinelle  v.  N.  Y.  Central  R.  Co.,  tion  (Laffitte  v.  New  Orleans,  etc  R. 
120  X.  Y.  117,  24  N.  E.  319,  rev'g  Co.,  43  La.  Ann.  34,  8  So.  701;  For- 
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vantSy  or  persons  allowed  to  act  as  such,**^  at  any  time 
during  the  journey,***  or  within  the  period  during  which 
(as  already  stated)"®  the  carrier  is  under  obligation  to 
use  care,  in  any  degree,  to  one  who  contemplates  becom- 
ing a  passenger,*®^  or,  having  completed  his  journey,  has 
not  entirely  quitted  the  carrier's  premises."^  Further- 
more, in  our  opinion,  a  carrier  must  answer  for  injuries 
inflicted  by  his  servant,  entirely  outside  of  the  carrier's 
premises,  provided  the  servant  immediately  follows  the 
passenger  for  the  purpose  of  injury  or  quarrel  under  the 
influence  of  a  motive  formed  within  the  premises.*®*  The 
carrier  does  not,  however,  remain  liable,  for  an  indefinite 

dyce  V.  Nix,  58  Ark.  136,  23  S«  W.  Birmingham  L.  &  P.  Co.  v.  Parker, 
967;  Pittsburgh,  etc.  R.  Co.  v.  En-  50  So.  (Ala.)  55  (1909);  May  v. 
sign,  10  Ohio  C.  C.  21  [punitive  dam-  Shreveport  Tr.  Co.,  53  So.  (La.)  671 
ages]).  A  female  passenger  may  re-  (1910) ;  Jackson  v.  Old  Colony  St. 
cover  from  the  carrier,  not  only  for  Ry.  Co.,  206  Mass.  477,  92  N.  E. 
an  actual  indecent  assault  by  a  ser-  725  (1910).  But  see  Daniels  v. 
vant  (Campbell  v.  Pullman  Car  Co.,  Florida,  etc.  Ry.  Co.,  62  S.  C.  1,  39 
42  Fed.  484  [sleeping-car  porter] ) ,  S.  E.  762  ( 1901 )  ;  Grayson  v.  St. 
but  also  for  indecent  approaches  Louis  Tr.  Co.,  100  Mo.  App.  60,  71 
(Cracker  v.  Chicago,  etc.  R.  Co.,  36  S.  W.  730  (1902). 
Wis.  657;  Louisville,  etc.  R.  Co.  v.  "^Evidence  that  a  passenger  was 
Ballard,  85  Ky.  307,  3  S.  W.  530).  assaulted  by  one  who  was  acting  as 
See  Sira  v.  Wabash  R.  Co.,  115  Mo.  a  brakeman  is  sufficient  (Conger  y. 
127,  21  S.  W.  905  {alleged  conspiracy  St.  Paul,  etc.  R.  Co.,  45  Minn.  207, 
against  female  passenger];  Cole  v.  47  N.  W.  788).  Company  liable  for 
Atlanta,  etc.  Ry.  Co.,  102  Ga.  474,  31  an  assault  by  a  policeman  employed 
S.  E.  107  (1897);  Louisville,  etc.  by  it  (Texas,  etc.  R.  Co.  v.  Bow- 
Ry.  Co.  V.  Donaldson,  19  Ky.  L.  Rep.  lin,  32  S.  W.  (Tex.  Civ.  App.)  918. 
1384,  43  S.  W.  439  (1897)  ;  Murphy  ""Most  of  the  cases  cited  were  of 
V.  St.  Louis  TV.  Co.,  96  Mo.  App.  this  description. 
272,  70  S.  W.  159  (1902)  ;  Gillespie  ""See  §§  48&-490,  ante. 
V.  Brooklyn,  etc.  Ry.  Co.,  178  N.  Y.  ^Illinois  Cent.  R.  Co.  v.  Sheehan, 
347,  70  N.  E.  857,  102  Am.  St.  Rep.  29  HI  App.  90  [person  waiting  for 
503,  66  L.  R.  A.  618  (1904) ;  Knox-  train,  having  no  ticket], 
ville  Tr.  Co.  v.  Lane,  103  Tenn.  376,  "*  Krantz  v.  Rio  Grande  R.  Co.,  12 
53S.  W.  557,  46L.  R.  A.  549  (1899);  Utah,  104,  41  Pac,  717.  but  coin- 
Texas,  etc.  Ry.  Co.  v.  Tarkington,  pare  McGilvray  v.  West  End.  R.  Co., 
27  Tex.  App.  353,  66  S.  W.  137  164  Mass.  122,  41  N.  E.  116. 
( 1901 ) ;  Gulf,  etc.  Ry.  Co.  v.  Luther,  "'  See  Wise  v.  So.  CJovington,  etc. 
90  S.  W.  (Tex.  App.)  44  (1905);  R.  Co.,  34  S.  W.  (Ky.)  895.  Ante, 
Wolfe  V.  Georgia,  etc.  Ry.  Co.,  2  Qa.  note  303. 
App.    499,    58    S.    E.    899    (1905); 
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time,  for  the  renewal  by  his  servants  of  a  quarrel,  when 
entirely  out  of  service."'  It  is  no  defence  that  the  class 
of  men  usually  employed  on  similar  vehicles  are  quarrel- 
some and  violent."* 

§  513a.  Passengers  on  freight  trains.  —  On  many 
trains  there  is  no  accommodation  for  passengers;  and 
the  rules  of  railroad  companies  do  not  permit  passengers 
to  travel  upon  them ;  while  on  others,  only  a  small  and 
special  class  of  travelers  is  permitted.  As  nearly  all  of 
such  trains  are  freight  trains,  it  is  convenient  to  speak 
of  all  under  that  title.  A  freight  train,  on  which  ordi- 
nary passengers  are  regularly  invited  to  ride,  is  called  a 
mixed  train.  One  who,  with  notice  that  the  rules  pro- 
hibit him  from  doing  so,****  enters  upon  a  freight  train,  is 
not  a  passenger,"**  but  is  either  a  trespasser  or  a  mere 
licensee,  according  to  circumstances."*  Permission  to 
ride  on  such  a  train,  given  by  an  agent,  without  authority, 
express  or  implied,  will  not  avail  a  traveler  having  such 
notice.***^  But  special  circumstances,  such  as,  for  ex- 
ample, would  make  it  inhuman  to  refuse  such  permission, 

••Krantz  v.   Rio  Grande  R.   Oa.,  Co.,  114  Fed.  123,  51  C.  C.  A.  564,  57 

wpra.    Ante,  note  303.  L.  R.  A.  700    (1902).     One  having 

^  Memphis,    etc.    Packet    Co.    v.  notice  of  facts  that  would  put  a  prn- 

Pikey,  142  Ind.  304,  40  N.  E.  527.  dent  person   on   inquiry   is  charged 

"*a  Louisville,  etc.  R.  Co.  v.  Hailey,  with  such  knowledge  as  inquiry  would 

04  Tenn.  383,  29  S.  W.  367.     Such  have  developed,  as  that  the  train  was 

notice,  in  some  form,  is  necessary  to  not  one   on   which   )>assenger9  were 

deprive  a  traveler  of  the  rights  of  a  carried   {Jb.;  Alabama,  etc.  Ry.  Co. 

passenger    (McGee  v.  Missouri   Pac.  v.  Livingstone,  84  Miss.  1,  36  So.  356 

R.   Co.,  92   Mo.  208,  4   S.   W.   739;  (1904). 

Boggess  V.   Chesapeake,  etc.  R.   Co.,  "^It   is   not  within  the  apparent 

37  W.  Va.  297,  16  S.  E.  525 ;  Boehm  scope  of  the  employment  of  a  con- 

V.  Duluth,  etc.  R.  Co.,  91  Wis.  592,  d-uctor  on  a  train   used  exclusively 

65  N.  W.  506 ) .  for  transporting  freight  to  invite  per- 

""Powers  V.   Boston,   etc.  R.   Co.,  sons  to  ride  on  his  train;  and  one 

153  Mass.  188,  26  N.  E.  446;  Janny  who  accepts  such  an  invitation,  with 

▼.  Great  Northern  R.  Co.,  63  Minn,  no  intention  to  pay  fare,  has  not  the 

380,  65  N.  W.  450.  rights  of  a  passenger;  and  the  rail- 

"•  Illinois  Cent.  R.  Co.  v.  Meacham,  road  company  is  not  liable  to  him 

91  Tenn.  428,   19  8.  W.  232    (tres-  for  an  injury  sustained  by  him  in  a 

passer] ;  Purple  v.  Union  Pacific  Ry.  collision  while  so  riding  on  the  train 
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would  justify  a  traveler  in  believing  that  his  admission 
was  not  wrongful;  and  permission  thus  given  by  any 
servant  of  the  company  would  relieve  him  from  charge  of 
trespass.  In  general,  the  fact  that  a  train  was  obviously 
used  only  for  freight  would  be  suflScient  evidence  of 

(Powers  V.  Boston,  etc.  R.  Co.,  153  Co.  ▼.  Black,  87  Tex.  160,  27  S.  W. 
Mass.  188,  26  N.  E.  446;  Gulf,  etc.  118  (1894).  Nor  will  acceptance  by 
R.  Co.  V.  Campbell,  76  Tex.  174,  13  the  conductor  of  pay  for  allowing 
S.  W.  19).  To  the  contrary.  White-  one  to  travel  on  freight  train  make 
head  v.  St.  Louis,  etc.  R.  Co.,  99  Mo.  the  company  responsible  for  injury 
263,  11  S.  W.  761;  Wagner  v.  Mis-  received  by  the  conductor's  driving 
souri  Pac.  R.  Co.,  97  Mo.  512,  10  him  to  jump  before  the  train  has 
8.  W.  486.  To  give  effect  to  such  stopped,  where  the  circumstances 
invitations  by  conductors,  there  must  justify  the  conclusion  that  there  was 
be  evidence  of  a  custom  to  give  collusion  between  them  to  defraud 
them,  of  such  a  nature  that  the  rail-  the  company  (Grahn  v.  International, 
road  managers  were  chargeable  with  etc.  Ry.  Oo.,  100  Tex.  27,  93  S.  W. 
notice  and  waived  their  rules  (Pow-  104,  123  Am.  St.  Rep.  767  (1900) ; 
era  v.  Boston,  etc.  R.  Co.,  153  Mass.  Brevig  v.  Chicago,  etc.  Ry.  Co.,  64 
188,  26  N.  E.  446;  San  Antonio,  Minn.  168,  66  N.  W.  401  (1896); 
etc.  R.  Co.  V.  Lynch,  8  Tex.  Civ.  Pennsylvania  Co.  v.  Coyer,  163  Ind. 
App.  513,  28  S.  W.  252).  Where  631,  72  N.  E.  875;  Cleveland,  etc. 
a  person,  after  being  told  by  the  Ry.  Co.  v.  Best,  169  111.  301,  48  N. 
conductor  of  a  freight  train  that  he  E.  684  (1897)  ;  Stalcup  v.  Louisville, 
is  forbidden  by  a  rule  of  the  com-  etc.  Ry.  Co.,  16  Ind.  App.  584,  45 
pany  to  carry  passengers,  induces  N.  Eb  802  (1897);  Mendenhall  v. 
the  conductor  to  permit  him  to  ride  Atchison,  etc.  Ry.  Co.,  66  Kans.  438, 
on  the  train,  he  becomes  a  tres-  71  Pac.  846,  97  Am.  St.  Rep.  380, 
passer,  though  he  pays  the  regular  61  L.  R.  A.  120  (1903);  O'Donnell 
fare  (Louisville,  etc.  R.  Co.  v.  Hailey,  v.  Kansas  City,  etc.  Ry.  Co.,  197 
94  Tenn.  383,  29  S.  W.  367).  A  Mo.  110,  95  S.  W.  196,  114  Am.  St. 
brakeman  on  a  freight  train,  having  Rep.  753  (1906) ;  Rathbone  v.  Ore- 
no  authority  to  collect  fares,  a  tres-  gon  Ry.  Co.,  40  Ore.  225,  66  Pac. 
passer,  by  paying  money  to  him,  does  909  ( 1901 ) ;  Radley  v.  Columbia,  etc 
not  beccnne  a  passenger  (McNamara  Ry.  Co.,  44  Ore.  332,  75  Pac.  212 
V.  Great  Northern  R.  CJo.,  61  Minn.  (1904);  Sands  v.  Southern  Ry.  Co., 
296,  63  N.  W.  726;  Janny  v.  Great  108  Tenn.  1,  64  S.  W.  478  (1901) ; 
Northern  R.  Co.,  63  Minn.  380,  65  Fischer  v.  Columbia,  etc.  Ry.  Co., 
N.  W.  450;  Candiff  v.  Louisville,  52  Wash.  462,  100  Pac.  1005  (1909)  ; 
etc.  R.  Co.,  42  La.  Ann.  477,  7  So.  Thompson  v.  Nashville,  etc.  Ry.  Co., 
601;  Ohio,  etc.  Ry.  Co.  v.  Allender,  40  So.  (Ala.)  340  (1909);  Bergan 
69  111.  App.  620 ;  Evansville,  etc.  v.  Central,  etc.  Ry.  Co.,  82  Conn.  574, 
Ry.  Co.  V.  Barnes,  137  Ind.  306,  36  74  Atl.  937  (1909)  ;  Youmons  v. 
N.  E.  1092;  Sands  v.  Southern  Wabash  Ry.  Co.,  143  Mo.  App.  393, 
Ry.  Co.,  108  Tenn.  1,  64  S.  W.  127  S.  W.  595  (1910).  C<mira: 
(Tenn«)  478  (1901) ;  Texas,  etc.  Ry.  Dysart  v.  Missouri,  etc.  Ry.  Co.,  122 
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notice  of  a  rule  prohibiting  its  use  by  passengers ;  *•*  but 
it  is  not  conclusive,^'"  and  would  be  fully  rebutted  by 
proof  that  such  trains  on  that  road  or  in  that  section  of 
the  country  were  accustomed  to  accept  passengers.'"* 
One  who  is  invited  by  the  actual  or  apparent  authority 
of  the  company  to  ride  upon  a  freight  train  is  a  passen- 
ger,'®^ and  not  a  mere  licensee ;  and  more  emphatically  is 
this  true  of  passengers  paying  fare,  whether  travehng  on 
mixed  ****  or  on  strictly  freight  *®'  trains.  Such  passen- 
gers have  all  the  rights  of  any  other  passengers,'***  ex- 
cept (if  it  can  be  called  an  exception)  that  they  are  not 
entitled  to  such  assistance,  convenience  and  safeguards 
as  are  not  reasonably  to  be  expected  on  such  trains,*" 
and  that  the  train  may  be  lawfully  managed  with  more 

Fed.  228,  68  C.  C.  A.  692   (1903) ;  ""Lake  Shore,  etc.  R.  Co.  v.  Brown, 

Little   Rock   Tr.   Co.   v.   Nelson,   66  123  111.  162,  14  N.  E.  197. 

Ark.  494,  62  S.  W.  7   (1899)  ;  Fitz-  •"Hartzig  v.  Lehigh  Val.  R.  Co., 

gibbon  V.  Chicago,  etc.  Ry.  Co.,  108  154  Pa.  St.  364,  26  Atl.  310  [obedi- 

Iowa,   614,   79   N.   W.   477    (1899);  ence  to  imprudent  directions]. 

Spence  v.  Chicago,  etc.  Ry.  Co.,  117  ""Edgerton  v.  Harlem  R.  Co.,  39 

Iowa,  1,  90  N.  W.  346   (1902)  ;  Al-  N.  Y.  227.    Plaintiff,  having  tried  to 

bin  y.  Chicago,  etc.  Ry.  Co.,  103  Mo.  purchase  a  ticket  to  ride  on  defend* 

App.    308,    77    S.    W.    153    (1903);  ant's  freight  train,  and  being  directed 

Simmons  v.  Oregon  Ry.  Co.,  41  Ore.  by  the  agent  to  pay  on  the  train, 

151,  69  Pac.  440,  1022  (1902)  ;  Mis-  climbed  on  one  of  the  freight  cars, 

^ouri,  etc.  Ry.  Co.  v.  Huff,  98  Tex.  the  platform   of  the   caboose  being 

110,  81  S.  W.  526   (1903).  crowds.     Held,    that    the   question 

"*  This  is  clearly  implied  in  nearly  whether  •  plaintiff   was    a  passenger 

all  the   cases  cited  luder  this  sec-  should  have  been  submitted 'to  the 

tion.    Pennsylvania  Co.  v.  Coyer,  167  jury  (Ramm  v.  Minneapolis,  etc  R. 

Ind.  631,  72  N.  E.  876  (1905).  Co.,  94  Iowa,  296,  62  N.  W.  751). 

"*  Boggess  v.   Chesapeake,  etc.  R.  See  cases  cited  under  term  "  eontrUi** 

Co.,  37  W.  Va.  297,   16  S.   E.  526.  in  note  319,  ante. 

And  even  an  express  contract  pro-  ■^Pennsylvania  C?o.  v.  Newm^r, 

hibiting  a  passenger  to  ride  in  such  129  Ind.  401,  28  N.  E.  860;  Edgerton 

a  car  may  be  waived   (Chicago,  etc.  v.   Harlem  R.   Co.,   39  K.  Y.  227; 

R.   Co.  v:  Dickson,   143  111.  368,  32  Delaware,  etc.  R,  Co.  v.  Ashtey,  14 

N.  E.  380) .  C.  C.  A.  368,  67  Fed.  209.    See  §  523, 

"•See  Edgerton  v.  Harlem  R.  Co.,  post. 

39  N.  Y.  227 ;  Boehm  v.  Duluth,  etc.  •*  Reber  v.  Bond,  38  Fed.  822.   See 

R.  Co.,  91  Wis.  592,  65  N.  W.  506;  Crine  v.  East  Tenn.,  etc  R.  Co.,  84 

Illinois  Cent.  R.  Co.  v.  Axley,  47  IlL  Ga.  661,  11  S.  E.  556. 
App.  307. 
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regard  to  the  convenient  transportation  of  freight  than 
to  the  convenience  of  passengers.*"®  Thus  the  frequency 
of  jolts  in  making  up  trains,'"^  the  absence  of  means  of 
signaling  the  engineer  by  a  bell  rope  or  otherwise,"*^*  of 
buffers  between  the  cars,'"®  of  a  platform  convenient  for 
alighting,*^"  of  a  station  suitable  for  passengers  at  a 
stopping  place'"  or  of  lights  in  the  station  or  in  the 
cars,'"  will  not  necessarily  amount  even  to  evidence  of 
negligence  in  the  management  of  a  freight  or  mixed 
train.  And  a  passenger  who  accepts  a  position  obviously 
exposed  to  peculiar  dangers  (for  example,  the  outside  or 
top  of  a  car)  assumes  the  risks  which  obviously  attach 

•^See  Browne  ▼.  Releigh,  etc.  R.  s.  p.,  Olson  v.  St.  Paul,  etc.  R.  Co., 

Co.,  108  N.  C.  34,  12  S.  E.  958,  and  45  Minn.  636,  48  N.  W.  445.    Central, 

cases  in  following  notes.     They  as-  etc.  Ry.  Co.  v.  Lippman,  110  Ga.  665, 

sume  such  risks  and  inconvenience  as  36  S.  E.  202,  50  L.  R.  A.  673  (1900) ; 

usually     attend    the    operation     of  Southern  Ry.  Co.  v.  Cunningham,  123 

freight   trains   when  managed   with  Ga.  90,  50  S.  £.  979  (1905) ;  Illinois, 

reasonable  skill  and  care   (Steele  v.  etc.  Ry.   Co.  v.  Vinson,  25  Ky.   L. 

Southern  Ry.  Co.,  56  S.  C.  389,  33  Rep.  652,  76  S.  W.   167,  25  Ky.  L. 

S.    K    609,    74   Am.    St.    Rep.    766  Rep.  38,  74  S.  W.  671  (1903);  Wait 

(1899).  V.  Omaha,  etc.  Ry.  Co.,  165  Mo.  612, 

*"One  who  takes  passage  on  a  65  S.  W.  1028  (1901);  Hedrick  v. 
freight  train  and  is  injured  by  a  jolt  Missouri,  etc.  Ry.  Co.,  195  Mo.  104, 
caused  by  coupling  cars,  cannot  re-  93  S.  W.  26^  ( 1906 ) ;  Portuchek  v. 
cover,  where  the  jolt  was  not  caused  W^abash  Ry.  Co.,  101  Mo.  App.  62, 
by  negligence,  but  was  usual  and  74  S.  W.  368  (1903) ;  Young  v.  Mis- 
necessary  in  coupling  the  cars  (Crine  souri,  etc.  Ry.  Co.,  113  Mo.  App.  636, 
▼.  East  Tennessee,  etc.  R.  Ca,  84  88  S.  W.  767,  aff'g  84  S.  W.  175 
Ga.  651,  11  S.  E.  555;  and!  see  (1905) ;  Ray  v.  Chicago,  etc.  Ry.  Co., 
Wallace  v.  Western  N.  C.  R,  Co.,  98  126  S.  W.  (Mo.  App.)  543  (1910). 
N.  C.  494,  4  S.  E.  503).  But  this  *»Oviatt  v.  Dakota  Cent.  R.  Co., 
does  not  excuse  needless  jolts  or  43  Minn.  300,  45  N.  W.  436. 
starts  without  due  warning  (Wallace  "^This  is  deary  implied  in  all  the 
V.  Western  N.  C.  R.  Co.,  101  N.  C.  "  jolting  cases." 
454,  8  S.  E.  166).  The  brakeman  '"Mixed  trains  need  not  stop  at 
called  out  the  name  of  the  station,  regular  passenger  platforms  (Browne 
and  then  the  train  stopped,  and  v.  Raleigh,  etc.  R.  Co.,  108  N.  C.  34, 
plaintiff   rose   to   leave.     The   train  12  S.  E.  958). 

started   again,   with   a   jerk,   before  •"Cleveland,  etc.   R.   Co.   v.   Max- 
she  could  leave  the  car,  and  she  was  well,  59  III.  App.  673. 
thrown  down.     Held,  that  defendant  ""Dowd  v.  Chicago,  etc.  R.  Co.,  84 
was  negligent   (Chicago,  etc.  R.  Co.  Wis.  105,  64  N.  W.  24  [train  at  un- 
V.  Amol,  144  111.  261,  33  N.  E.  204).  usual  hour  of  night]. 
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thereto,***  But,  with  these  qualifications,  the  rule  requir- 
ing the  highest  degree  of  care  applies  to  passengers  on 
mixed  or  freight  trains,  as  much  as  to  any  other ; '"  and, 
so  far  as  the  condition  of  the  track  or  the  general  man- 
agement of  the  traffic  is  concerned,  there  is  no  diflference 
whatever.***  Passengers  on  such  trains  are  bound,  on 
their  part,  to  use  such  care  and  caution  as  the  apparent 
dangers  of  such  travel  reasonably  call  for.  It  is  not 
enough  for  them  to  use  merely  the  same  kind  of  care 
which  is  sufficient  on  a  regular  passenger  train.' 


Sltt 


§  614.  Obligations  of  coach  proprietors.  —  A  coach 
owner,  engaged  in  the  transportation  of  passengers,  being 

bound,  like  other  carriers,  to  use  the  utmost  care,'"  must 
have  drivers  of  competent  skill,  using  at  least  ordinary 

»*  Atchison,  etc.  R.  Co.  v.  Lindley,  dergriff,  108  TenxL  14,  64  S.  W.  481 

42  Kans.  714,  22  Pac.   703    [top  of  (1901);    St.   Louis,  etc.  Ry.  Co.  t. 

freight  car];  St.  Louis  So.  R,  Co.  v.  Cox,  100  Pac.   (Okl.)   511   (1910). 
Rice,  9  Tex.  Civ.  App.  509,  29  S.  W.        •»  Ohio  Val.  R.  Co.  v.  Wateon,  98 

525    [top    of   caboose];    Wagner    ▼.  Kv.  654,  21   S.  W.  244;  Whitehead 

Missouri  Pac.  R.  Co.,  97  Mo.  512,  10  v.  St.  Louis,  etc.  R.  Co.,  99  Mo.  263, 

S.  W.  486.  11  S.  W.  751  [gross  negligence]. 

*** Chicago,  etc  R.  Co.  ▼.  Amol,  ""Harris  v.  Hannibal,  etc.  R.  Co., 
144  111.  261,  33  N.  E.  204;  Missouri  89  Mo.  233,  1  S.  W.  325.  Ft  Scott, 
Pac.  R.  Co.  V.  Holcomb,  44  Kans.  etc  R.  Co.  v.  Sparks,  95  Kans.  288, 
332,  24  Pac.  467.  A  person  who  is  39  Pac.  1032  [passenger  leaving  et- 
riding  on  a  freight  train  in  charge  of  boose  for  freight  car,  against  eon- 
stock  in  shipment,  with  the  consent  tract] ;  Wallace  y.  Western  N.  C.  R. 
of  the  railroad  company,  whether  on  Co.,  98  N.  C.  494,  4  S.  E.  503  [stand- 
a  regular  ticket  or  on  a  drover's  ing,  when  he  ought  to  have  sat]; 
pass,  is  a  passenger,  and  the  carrier  Smith  v.  Richmond,  etc.  R.  Co.,  99 
owes  him  the  same  duty  as  other  N.  C.  241,  5  S.  E.  896  [paasoi^ 
passengers  traveling  on  passenger  sitting  on  arm  of  a  seat].  But  where 
trains,  which  requires  it  to  use  the  a  company  allowed  a  chair  to  re- 
highest  reasonable  and  practicable  main '  in  a  caboose,  it  was  held  not 
skill  and  dilip^nce  to  protect  him  contributory  negligence  for  plaintiff 
from  injury  (N.  Y.,  Chicago,  etc.  R.  to  sit  in  it,  instead  of  on  the  station- 
Co.  V.  Blumenthal,  160  111.  40,  43  ary  seats  (Quackenbush  v.  Chica^to, 
N.  E.  809 ;  Garland  v.  Southern  Ry.  etc.  R.  Co.,  73  Iowa,  458,  35  K.  W. 
Co.,    Ill    Ga.    852,    36    S.    E.    595  523). 

(1900);    Holland  v.   St.   Louis,   etc.        "^  Gallagher  v.  Bowie,  66  Tex.  2W, 

Ry.  Co.,  105  Mo.  App.  117,  79  S.  W.  17  S.  W.  407;  and  see  notes  below, 

508  (1904)  ;  Southern  Ry.  Co.  v.  Van-  and  §  462,  ante. 
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diligence  and  the  utmost  caution  and  prudence,  who  are 
well  acquainted  with  the  road  they  travel ;  **®  and  he  must 
also  furnish  well-broken,  safe  and  steady  horses,  with 
harness  and  coach  of  suflScient  strength,  properly  made 
and  equipped ;  *^®  and  the  least  failure  in  any  one  of  these 
particulars  subjects  the  coach  owner  to  the  imputation  of 
negligence,  and  makes  him  responsible  for  the  injury  or 
damage  arising  from  such  failure.'^*^  And  even  after 
making  all  this  provision,  he  is  still  liable  for  the  least 
carelessness  of  the  driver,'^^  not  only  till  the  coach  arrives 
at  its  destination,  but  till  the  passengers  are  safely  set 

•"It  is  no  defence  that  the  driver  horses  might  have  been  prevented  if 

went  out  of  the  road  at  the  repeated  the   horses   had  been  properly   har- 

snggestion  of  the  plaintiff,  who  told  nessed ;   or  if  the  utmost .  care  and 

him  he  was  too  far  to  one  side,  and  diligence  of  a  cautious  person   haa 

thus  caused  the  upsetting  of  the  ve-  not  been  used  to  secure  the  blocks 

hide  over  the  bank,  it  being  the  duty  in    the   brake,    the    proprietors    ar» 

of  defendants  to  supply  a  driver  who  liable    (Farish  v.  Reigle,   11  Gratt. 

knew  the   road,   and  would   not  be  697).     See  Hyman  v.  Nye,  L.  R.  ft 

controlled  by  suggestions  from  a  pas-  Q.  B.  D.  685  [bolt  of  carriage  broke] ; 

senger    (Anderson    v.    Scholey,    114  Holton  v.  London,  etc.  R.  Ca,  1  Cab. 

Ind.  663,  17  N.  E.  125).  &  El.  642;  Kennon  v.  Gilmer,  6  Mont. 

■"Anderson  v.  Scholey,  114  Ind,  257,  6  Pac.  847  [horses  ran  away]. 
653,  17  N.  E.  126  [failing  to  supply  A  passenger  in  an  omnibus  was  in- 
the  ooach  with  lights,  whereby  the  jured  by  a  blow  from  the  hoof  of 
driver  missed  the  road  in  the  dark-  one  of  the  horses,  which  had  kicked 
ness].  He  must  furnish  suitable  ve-  through  the  front  panel  of  the  ve- 
hicles, safe  horses  and  harness  and  hide.  There  was  no  evidence  thai 
a  careful  driver  (Lewark  v.  Parkin-  the  horse  was  a  kicker,  but  it  was 
son,  73  Kans.  563,  85  Pac.  601,  5  proved  that  the  panel  bore  marks  of 
L.  R.  A.  (N.  S.)  1069  (1906).  See  other  kicks,  and'  that  no  precaution 
Taillon  v.  Mears,  29  Mont.  161,  74  had  been  taken,  by  the  use  of  & 
Pac  421    (1904).  kicking-strap   or    otherwise,    againsi 

***  Stockton  V.  Frey,  4  Gill,  406;  the  possible  consequences  of  a  horse 

McKinney  v.  Neil,   1  McLean,  540 ;  striking  out,  and  no  explanation  was 

Peck  V.  Neil,  3  Id.  22 ;  Frink  v.  Coe,  offered    on    the    part    of    defendant. 

4  Greene,  655 ;  Sales  v.  Western  Stage  Held,  evidence  sufficient  to  go  to  jury 

Co.,  4  Iowa,  547 ;  Derwort  v.  Loomer,  ( Simson  v.  London  General  Omnibus 

21   Conn.  245.     If  the  coach  is  up-  Co.,  L.  R.  8  C.  P.  390).  . 
set  by  the  horses  running  off,  not       ^  He  is  liable  for  the  smallest  de- 

through  an  accidental  fright,  but  be-  gree  of  negligence  or  carelessness  in 

cause    the  blocks   were   out   of   the  a  driver,  or  for  his  want  of  skill  (Mc- 

brake,  causing  the  stage  to  run  upon  Kinney  v.  Neil,  1  McLean,  540 ;  Peck 

them;    and   if   the   running   of   the  v.  Neil,  3  Id.  22;  Sales  v.  Western. 
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down.'**  The  starting  of  the  horses,  while  a  passenger  is 
getting  into  or  out  of  a  coach,  creates  a  presumption, 
either  that  the  driver  was  careless,  or  the  horses  not  safe 
and  steady,  which  must  be  overcome  by  showing  that  the 
cause  of  such  starting  was  beyond  the  control  of  the 
driver  or  proprietor.***  It  is  the  duty  of  a  driver  to  warn 
passengers  when  he  is  about  to  pass  over  a  piece  of  road, 
bridge,  etc.,  attended  with  danger,  and  requiring  a  change 
in  their  position  or  any  unusual  caution  on  their  part."* 
These  rules  apply  to  the  owners  of  livery  carriages  as 
much  as  to  those  of  stage  coaches. 
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§  515.  Carriers  by  steam  vessels.  —  By  Acts  of  Con- 
gress for  the  better  security  of  passengers  on  steam 
vessels,  details  of  their  construction,  equipment  and  man- 
agement are  prescribed,  and  provision  is  made  for  a  com- 
pulsory inspection  of  their  boilers  and  machinery  by  gov- 
ernment inspectors.***  The  statute  does  not  expressly 
prohibit  a  steam  pressure  in  excess  of  the  amount  speci- 
fied in  the  inspector's  certificate,  nor  declare  such  higher 
pressure  to  be  negligence,  but  it  declares  that  any  neglect 
or  failure  to  comply  with  its  provisions,  resulting  in  in- 
jury to  passengers,  will  give  a  right  of  action  for  the 

stage   Co.,   4   Iowa,   547;    Frink  y.  Congress  to  regulate  oommeroe;  their 

Coe,  4  Greene,  &55;  Tuller  v.  Talbot^  object  is  the  protection  of  the  lives 

23  111.  357;   Perez  v.  New  Orleans,  of   passengers   and   to  insure  them 

etc.   R.   Co.,  47   La.   Ann.    1391,   17  proper  accommodations  and  tranepor- 

So.  869  [attempting  to  cross  a  track  tation ;  they  prohibit  the  carrying  on 

in  front  of  an  approaching  train]).  passenger   vessels   of   dangerous  ex- 

■"Dudley  v.  Smith,  1  Campb.  167.  plosives   and   provide  for  inspection 

*"  Roberts  v.  Johnson,  58  N.  Y.  613.  and  supervision,  limit  the  number  of 

•••Dudley  v.  Smith,  1  Campb.  157;  passengers,  require  license,  al«o  oer* 

McLean  v.  Burbank,   11   Minn.  277.  tiflcate  of  seaworthiness  and  synop- 

See  Maury  v.  Tklmadge,  2  McLean,  sis  of  laws  concerning  passengers  to 

157.  be  conspicuously  displayed,  they  ap- 

■*•  Benner  Livery,  etc.  Co.  v.  Bus-  ply  to  steam  vessels  carrying  passen- 

son,  58  111.  App.  17.  gers  between  the  United  States  and 

•"  10  U.  S.  Stat,  at  Large,  61,  16  foreign    ports,   or   coastwise^  or  on 

Id.  440.     These  statutes  are  respond  navigable    waters    of    the    United 

sive  to  the  constitutional  power  of  States. 
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damage  sustained  by  the  passenger.**^  But  the  common- 
law  liability  of  the  owners  of  steam  vessels  is  not  in  any 
manner  restricted  by  the  statute,  and  mere  compliance 
with  its  provisions  does  not,  therefore,  relieve  such 
owners  from  liabiUty."*  The  presumption  of  negligence 
arising  from  the  bursting  of  a  steamboat  boiler  is  not 
created  by  the  Act  of  Congress,  but  arises  from  the  com- 
mon-law rule  that  when  an  event  takes  place  which,  ac- 
cording to  the  ordinary  course  of  things,  would  not  hap- 
pen if  proper  care  were  exercised,  it  is  presumed  that 
such  care  was  not  exercised.*^®  The  rule  of  mercantile 
law,  making  the  master  of  a  vessel  liable  for  the  negli- 
gence of  his  subordinates  to  the  same  extent  as  if  he  were 
owner,  applies  without  regard  to  whether  they  were  em- 
ployed by  him  or  by  the  owner.*'^  It  cannot  be  laid  down, 
as  a  rule  of  law,  that  a  carrier  by  steamboat  is  negligent 
in  not  providing  seats  sufficient  to  accommodate  all  the 
passengers  his  boat  will  safely  carry,  or  all  such  as  ordi- 
narily travel  upon  it ;  it  is  often  the  case  that  all  of  such 
passengers  do  not  wish  to  be  seated ;  and  it  is  a  question 
for  the  jury,  considering  the  demand  for  seats,  what  in- 
sufficiency thereof  will  constitute  negligence.**^  If  a  car- 
rier by  steamboat  makes  no  effort  to  save  a  passenger 

"'Carroll  v.  Staten  Island  R.  Oo.,  temporary  charge  of  a  health  officer 

58  N.  Y.  126,  17  Am.  Rep.  221.  for  purposes  of  quarantine,  it  imme- 

•"Simmons  v.  New  Bedford  S.  B.  diately  devolves  upon  the  master  to 

Co.,  98  Mass.  361,  93  Am.  Dec.  99;  see  that  it  is  restored  to  a  proper 

Caldwell    v.    N.    J.    Steamboat    Co.^  condition  for  the  safety  and  comfort 

47  N.  Y.  282.  of  passengers;  and  he  is  personally 

"•Caldwell  v.  N.  J.  Steamboat  Co.,  liable  for  his  neglect  to  do  so  (Ken- 
47  N.  Y.  282.  Thus,where  a  small  nedy  v.  Ryall,  67  N.  Y.  379).  This 
boat  attached  to  a  steamboat  fell  rule  is  applicable  to  the  master  of  a 
and  injured  a  passenger,  it  was  held  steamboat  for  carrying  passengers, 
that  the  fact  that  it  was  hung  where  as  well  as  to  vessels  in  the  merchant 
it  was  **by  order  of  the  government  service  (Dennison  v.  Seymour,  9 
inspector  did  not  protect  the  defend-  Wend.  9;  see  Watkinson  v.  Laugh- 
ants  from  responsibility  for  negli-  ton,  8  Johns.  213;  Foot  v.  Wiswall, 
gence  in  the  manner  of  hanging  or  14  Id.  304). 

using  it "  ( Simmons  v.  New  Bedford,  •"  Burton    v.    West   Jersey    Ferry 

etc.  St.  Boat  Co.,  97  Mass.  361).  To.,    114   U.    S.    474,    5    S.    Ct.    960 

•"After  a  vessel  has  been  in  the  [ferry-boat].    See  §  510,  ante. 
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who  falls  overboard,  he  will  be  held  liable,  irrespective  of 
the  negligence  of  the  passenger.'*^  The  mere  taking  of 
steerage  passengers  from  an  infected  port,  on  a  steam- 
ship accustomed  to  carry  steerage  passengers,  is  no 
breach  of  the  ship's  duty  to  a  cabin  passenger.**'  The 
general  rules  of  law  applicable  to  the  payment  of  fares, 
purchase  of  tickets,  and  to  special  contracts  for  the  car- 
riage  of  passengers  on  land,  also  apply  to  their  carriage 
by  water.*'*  And  generally  the  same  rules  of  law  gov- 
erning the  rights,  duties  and  liabilities  of  carriers  of  pas- 
sengers on  land  in  personal  injury  cases  apply  to  carriers 
of  passengers  by  water.'"*  Contracts  of  passage  are  gen- 
erally governed  by  the  law  of  the  place  where  made ;  but 
where  the  carrier  and  passenger  are  both  citizens  of  the 
United  States  and  the  point  of  destination  is  in  this 
country,  a  limitation  on  or  exemption  from  liability, 
though  in  conformity  with  the  law  of  the  country  where 
made,  if  contrary  to  the  public  policy  of  this  country,  is 
not  enforceable  here."*  The  carrier  by  water  owes  to  the 
passenger  the  duty  of  protection  against  injury  from  the 
wrongful  acts  of  its  oflScers  or  servants,  or  of  passen- 

*"  Melhado  v.  Poughkeepsie  Trans,  can  citizen  on  board  a  foreign  vessel 

Co.,  27  Hun,  99.  on  the  high  seas,  the  action  in  sd- 

•"The  Normania,  62  Fed.  469.  miralty    is   governed    by  the  mari- 

"*  Special    contracts    (CRegan   ▼.  time   law   as    administered   in  this 

Cunard  S.  S.  Ck).,  160  Mass.  366,  35  country,  giving  a  remedy  against  the 

N.   E.    1970,   39   Am.   St.   Rep.   484  owner  where  the  injury  was  caused 

(1900);   Barrow  S.  S.  Co.  v.  Mexi-  by  the  negligence  of  those  diarged 

can,  etc.  Ry.  Co.,  134  N.  Y.  15,  31  with   the   navigation    of   the  vessel 

N.  E.  261,  17  L.  R.  A.  359   (1899).  (Pouppirt  v.  Elder  Dempster  Shipg. 

"•Cook    V.    Houston   Direct   Nav.  Co.,    122    Fed.   983,   rev'd  on  other 

Co.,  76  Tex.  353,  13  S.  W.  475,  18  grounds.      A    clause    in    the   ticket 

Am.  St.  Rep.  452;  Larson  v.  Allan  exempting    the     carrier    from    lis- 

Line   S.   S.   Co.,   37   Wash.   555,   80  bility    for    its    own    or   its   agent's 

Pac.   181    (1905);   Simmons  v.  New  negligence   if  it  has  used  due  dlli- 

Bedford  S.  S.  Co.,  supra;  Miller  v.  gence  to  make  the  vessel  seaworthy. 

Ocean  S.  S.  Co.,  118  N.  Y.  199,  23  is  void   (The  Oregon,  133  Fed.  (W9, 

N.  E.  462   (1897).  68  C.  C.  A.  603,  and  see  Moses  v. 

"•The    Kensington,    88    Fed.    331,  Hamburg   Am.    Pekt.    Co.,   88  Fed. 

94  Fed.  885,  36  C.  C.  A.  533.    Where  329). 
an  injury  is  inflicted  on  an  Ameri- 
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gers/*^  but  is  not  liable  for  violence  required  in  enforcing 
necessary  or  proper  restraint."*  He  is  required  to  exer- 
cise a  very  high  degree  of  care  to  furnish  safe  appliances 
and  machinery,  and  in  loading  and  stowing  of  cargo,  in 
the  mooring  and  management  of  his  vessel,  and  in  seeing 
that  it  is  seaworthy,  and,  correspondingly,  he  is  liable 
for  injury  inflicted  on  passengers  by  the  failure  of  duty 
in  any  of  these  respects."®  In  like  manner  as  to  carriers 
on  land  the  doctrine  of  contributory  negligence  by  pas- 
sengers applies  to  carriers  by  water.'***  But  in  like  man- 
ner also  the  carrier  is  liable  if  he  could  by  reasonable  care 
have  avoided  the  effects  thereof. 

§  516.  Res  ipsa,  or  presumption  of  negligence.  —  The 
mere  fact  of  an  injury  suffered  by  a  passenger,  while  on 
his  journey,  without  any  evidence  connecting  the  carrier 
with  its  cause,  is  not  sufficient  to  raise  a  presumption  of 
negligence  on  the  part  of  the  carrier.**^     But  proof  of  in- 

•"New    Jeney    Steamb.     Co.    v.  264);      nmnagement      (Carroll      v. 

Brockett,    121    U.   S.   637,   7    Super.  Staten    Isl.    Ry.    Co.,    supra;    The 

Ct.  103»,  30  L.  Ed.  1049;  The  Wes-  Annie  L.  v.  Vanaciver,  161  Fed.  640; 

tern  States,  151  Fed.  929;  s.  c,  159  seaworthiness.   In  re  Myers   Excur- 

Fed.  354,  86  C.  C.  A.  354;   O'Brien  sion  Co.,  57  Fed.  240;  s.  a,  61  Fed. 

T.  Cunard  S.  S.  Co.,  154  Mass.  272,  109,  9  C.  C.  A.  386. 
28  N.  E.  266,  13  L.  R.  A.  329;  The        •«  Keokuk    Packet   Co.    v.    Henry, 

Neapolitan    Prince,    134    Fed.    159;  50  111.  264;   Simmons  v.  New  Bed- 

Doherty   v.   California   Nav.   Co.,   6  ford  Steamh.   Co.,  supra;  McKenna 

Cal.  App.  131,  91  Pac.  419   (1907);  ▼.  East  R.   Ferry  Co.,  8  N.  Y.  St. 

Levidow  v.  Starin,  77  Conn.  600,  60  802;  alTd  in  113'n.  Y.  636,  21  N.  E. 

Atl.  123  (1904);  Raglandv.  Norfolk,  413;    The   Southside,    155   Fed.   364. 

etc.  Steamb.  Co.,  163. Fed.  376;  8.  c,  For  facts   held   insufficient  to  show 

169  Fed.  186.  contributory  negligence,  see  Doherty 

"•Ellis  V.  Narragansett  S.  S.  Co.,  v.  California  Nav.  Co.,  supra;  Evers 

111    Mass.   146;    O'Brien  v.   C^unard  v.  Wiggins  Ferry  Co.,  116  Mo.  App. 

S.  S.  Co.,  supra.  130,  92  S.  W.  118  (1906).     See  nu- 

"•  Appliances,  etc.,  (Peverly  v.  City  merous  cases  cited  in  36  Cyc,  p.  342, 

of   Boston,    136  Mass.   866,  49  Am.  note  71. 

Rep.   37);    loading    (Unitus  v.   The       •**  Holbrook  v.  Utica,  etc.  R.  Co., 

Dresden,  62  Fed.  438) ;  stowing  (The  12  N.  Y.  236;  Penna.  R.  Co.  v.  Mc- 

Oriflamme,  3  Sawyer,  397,  8.  c,  18  Kinney,  124  Pa.  St.  462,  17  Atl.  14 

Fed.    Cas.    No.    10,    572);    mooring  [reviewing    the    Pennsylvania    deci- 

(The  City  of  Portsmouth,  125  Fed.  sions];    Dennis   v.    Pittsburgh,    etc 
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jury  suffered  from  contact  with  anything  for  which  the 
carrier  was  responsible,  or  which,  as  a  general  rule,  he 
ought  to  have  guarded  against,  or  from  the  absence  of 
anything  which,  as  a  general  rule,  he  ought  to  have  sup- 
plied, is  sufficient  to  put  him  upon  his  defence.'*'    Having 

R.  Co.,   165  Pa.  St.  624,  31  Atl.  52  plied  with,  but  otherwise  leaves  the 

[proof    of    crowding    not    enough];  general  rule  in  force    (Georgia  Pac. 

Donovan    v.    Hartford    R.    Co.,    65  R.  Co.  v.  Hughes,  87  Ala.  610,  6  So. 

CJonn.  201,  32  Atl.  350;   Yamell  v.  413). 

Kansas  City,  etc.  R.  Co.,  113  Mo.  *"Wliere  the  injury  is  caused  by 
670,  21  S.  W.  1;  Olfermann  y.  apparatus  provided  by  the  carrier,  it 
Union  Depot  R.  Co.,  125  Mo.  406,  is  the  duty  of  the  court  to  charge 
28  S.  W.  742;  Bonce  v.  Dubuque  R.  that  the  injury  itself,  if  plaintiff 
Co.,  63  Iowa,  278;  Birmtngham  R.  was  exercising  ordinary  care,  is 
Co.  V.  Hale,  90  Ala.  8,  8  So.  142;  ftrima  facie  evidence  of  negligence 
McDonald  v.  Montgomery  R.  Co.,  (Gleeson  v.  Va.  Midland  R.  Co.,  140 
110  Ala.  161,  20  So.  317;  Texas,  etc.  U.  S.  435,  11  S.  Ct.  859;  X.  Y, 
R.  Co.  y.  Buckelew,  3  Tex.  Civ.  App.  Chicago,  etc  R.  Co.  v.  Blumenthsl, 
272,  22  S.  W.  094;  Hawkina  y.  Front  160  111.  40,  43  N.  E.  809;  Damp- 
St.  R.  Col,  3  Wash.  St.  592,  28  Pac.  man  v.  Pennsylvania  R.  Co.,  166  Pa. 
1021.  Various  dicta  to  the  contrary  St.  520,  31  Atl.  244;  Baltimore,  etc. 
(see  Laing  v.  Colder,  8  Pa.  St.  479;  R.  Co.  v.  Swann,  81  Md.  400,  32  Atl. 
Galena,  etc.  R.  Co.  v.  Yarwood,  17  175).  But  compare  note  382,  infra, 
111.  500;  Zemp  v.  Wilmington,  etc  If  from  defect  in  equipment  or 
R.  Co.,  9  Rich.  Law,  84 ;  Stokes  y.  operation,  or  where  it  could  not  well 
Saltonstall,  13  Peters,  181;  New  have  happened  if  defendant  and  his 
Jersey  R.  Co.  y.  Pollard,  22  Wall,  servants  had  done  their  duty  (Chi- 
341;  Christie  v.  Griggs,  2  Campfo.  cago,  etc.  Ry.  Co.  y.  Morse,  197  111. 
79)  are  overruled.  The  rule  has  327,  64  N.  E.  304,  afTg  98  III.  App. 
been  changed  by  statute,  in  Ne-  662  (1902);  Fitch  y.  Maaon  City 
braska,  where,  in  order  to  recover  Tr.  Co.,  124  la.  665,  100  N.  W,  618 
against  a  railroad  company,  it  need  (1904);  Feitl  y.  Chicago  City  Ry. 
only  be  proved  that  the  person  in-  Co.,  211  111.  279,  71  N.  E.  991,  118 
jured  was  at  the  time  being  trans-  111.  App.  381  (1901);  Lincoln  Tr. 
ported  as  a  passenger  over  defend-  Co.  y.  Shepperd,  74  Keb.  369,  1(^7 
ant's  line,  and  that  the  injury  re-  N.  W.  764  (1906) ;  Sutton  v.  South- 
suited  from  the  operation  of  the  em  Ry.  Co.,  82  S.  C.  345,  64  S.  E. 
railroad  (Missouri  Pac  R.  Co.  v.  401  (1900);  Christensen  v.  OregoOf 
Baier,  37  Neb.  235,  55  N.  W.  913;  etc.  Ry.  Co.,  99  Pac  (Utah)  976, 
St.  Joseph,  etc.  R.  Co.  v.  Hedge,  44  20  L.  R.  A.  (N.  S.)  255  (1909); 
Neb.  448,  62  N.  W.  887).  The  Ala-  St  Louis,  etc  Ry.  Co.  v.  Savage,  50 
bama  statute  (Code  1876,  §  1700^  as  So.  (Ala.)  113  (1000);  Dieckmann 
amended  by  Act  Feb.  28,  1887)  puts  y.  Chicago,  etc  Ry.  Co.,  121  N.  W. 
the  burden  of  proof  on  the  company  (Iowa)  676  (1909);  Price  v.  Metro- 
to  show  that  the  requirements  of  the  politan  St.  Ry.  Co.,  220  Mo.  435, 
preceding  section   (1699)   were  com-  110  S.  W.   932    (1900);   Briscoe  ▼. 
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estabUshed  so  much,  the  plaintiff  is  entitled  to  recover, 
without  proving  aflSrmatively  that  the  surrounding  cir- 
cumstances were  of  that  character  to  which  the  general 
rule  was  meant  to  apply,  and  without  showing  * '  by  what 
particular  acts  "  of  misconduct  or  negligence  the  injury 

Same,  222  Mo.  104,  120  S.  W.  1162  how  the  accident  occurred  no  pre- 
(1009);  CKCallaghan  v.  Dellwood,  sumption  arises  (Feitl  v.  Chicago 
etc.  Co.,  242  111.  336,  89  N.  E.  1006  City  Ry.  Co.,  supra.  The  presump- 
(190O);  Shelton  y.  Southern  Ry.  tion  arises  where  the  injury  pro- 
Co.,  86  S.  C.  08,  67  S.  E.  899  (1910).  oeeds  from  some  abnormal  condition 
Where  the  injury  is  due  to  some  act  unless  it  appears  that  such  condi- 
of  the  defendant  in  the  operation  of  tion  arose  from  a  cause  over  which 
instrumentalities,  the  judgment  will  defendant  had  no  control  (Western 
not  be  reversed  unless  it  is  shown  Maryland  Ry.  Co.  v.  Shivers,  101 
that  the  accident  occurred  without  Md.  391,  61  Atl.  618  (1906).  In 
defendant's  negligence  (Bassett  v.  Missouri  it  has  been  held  that 
Los  Angeles  Tr.  C^.,  133  Cal.  10,  65  though  the  accident  is  unexplained 
Pac.  470  (1901).  But  the  defend-  and  is  one  which  could  not  ordinarily 
ant  is  entitled  to  judgment  if  it  pro-  have  occurred  except  from  a  de- 
duces sufficient  evidence  to  balance  feet  in  instrumentalities,  yet  when 
the  presumption  (Patterson  v.  San  it  appears  they  were  the  safest  and 
Francisco,  etc.  Ry.  Co.,  147  Cal.  178,  best,  the  case  would  not  authorize  a 
81  Pac.  531  (1905).  The  doctrine  recovery  (Feary  v.  Metropolitan  St. 
applies  when  the  evidence  shows  Ry.  Co.,  162  Mo.  75,  62  S.  W.  452 
the  conductor  struck  the  plaintiff  (1901).  Held  error  to  instrucl^  that 
(Kohner  y.  Capital  Tr.  Co.,  22  App.  mere  injury  to  a  passenger  shifted 
D.  C.  181,  62  L,  R.  A.  875  (1903).  the  burden  of  proof  (Lincoln  Tr.  Co. 
But  it  does  not  apply  in  case  of  an  v.  Webb,  73  Neb.  136,  102  N.  W.  258 
accident  when  plaintiff  was  riding  (1906).  The  doctrine  arises  when  a 
on  the  platform  (9  App.  D.  C.  60  passenger  is  injured  by  being  struck 
(1896);  running  board  (Bridge  y.  by  a  mail  pouch  hanging  near  the 
Jackson,  etc.  Ry.  Ck>.,  86  Miss.  584,  track  (McCord  v.  Atlanta,  etc.  Ry. 
38  So.  788  (1906).  Mere  evidence  Co.,  134  K.  C.  53,  45  S.  E.  1031 
that  the  speed  was  not  improper  is  (1903).  Where  an  excursion  ticket 
not  sufficient  to  overcome  the  pre-  sold  at  a  reduced  rate  recited  in  aa 
sumption  (McEwen  v.  Atlanta,  etc.  indorsement  that  the  holder  as- 
Ry.  Co.,  120  Ga.  1003,  48  S.  E.  391  sumed  all  risk  of  accidents,  it  has 
(1904).  The  presumption  arises  been  held  he  was  not  entitled  to  the 
where  it  appears  that  the  injury  benefit  of  the  presumption  but  must 
was  caused  by  the  running  of  the  show  negligence  affirmatively  (Crary 
train,  the  spreading  or  breaking  of  v.  Lehigh  Valley  Ry,  Co.,  203  Pa. 
the  rails  or  by  collision  of  trains  525,  53  Atl.  363,  03  Am.  St.  Rep. 
opei-ated  by  defendant  (Chicago,  etc.  778,  50  L.  R.  A.  815  (1902).  The 
Ry.  Co.  V.  Mead,  206  111.  174,  69  presumption  arises  where  from  rea- 
N.  E.  19,  aff'g  107  111.  App.  640  sonable  apprehension  of  a  collision 
(1003).     When  there  is  no  evidence  the  plaintiff  jumps  from  the  car  and 
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was  occasioned.'"  Thus,  for  example,  it  is  a  general 
rule  that  a  railroad  company  must  maintain  a  good  track 
and  roadbed.  Proof  of  a  break  in  the  track,  by  which 
the  cars  were  thrown  oflf,  is  therefore  sufficient  evidence 
of  negligence  to  put  the  company  upon  its  defence  in  an 
action  by  a  passenger.'**  So,  in  general,  a  railroad  com- 
pany is  bound  to  keep  its  track  clear ;  and  therefore  the 
presence  of  an  animal  or  other  obstruction  upon  the 
track,  causing  an  injury  to  a  passenger,  is  presumptive 
evidence  of  negligence.'*'  On  the  same  principle,  the 
mere  fact  of  a  train  coming  into  collision  with  another 

is   injured    (Palmer  v.   Warren   St.  granted    a    nonsuit    (Bernhardt  ▼. 

Ry.   Co.,   206   Pa.   674,   66   Atl.   49,  Western  Pa.  R.  C^.,  169  Pa.  St.  360, 

63  L.'R.  A.  607   (1903).  28   Atl.    140).     Permanent  ototmc- 

***  New  Jersey  R.  Co.  ▼.  Pollard,  tions  on  or  near  the  track  ( Hesse  v. 

22  Wall.  341.  Meridian,  etc.  Tramw.  Co.,  76  Conn. 

"^Southern  Kans.  R.  Co.  v.  Walsh,  671,  64  Atl.  299  (1903) ;  Salmon  v. 
46  Kans.  663,  26  Pac.  46.  Plaintiff  City  Elec.  Ry.  Co.,  124  Ga.  1056, 
is  not  bound  to  prove  want  of  dili-  63  S.  £.  676  (1906) ;  City  Elec.  Ry. 
gence  in  repairing,  after  a  storm  Co.  v.  Salmon,  1  Ga.  App.  491,  57 
(Brehmv.  Great  Western  R.  Co.,  34  S.  E.  926  (1907) ;  Cameron  v.  Lewis- 
Barb.  266).  8.  P.,  Philadelphia,  etc.  ton,  etc.  Ry.  Co.,  103  Me.  482,  70 
R.  Co.  V.  Anderson,  94  Pa.  St.  361;  Atl.  634,  126  Am.  St  Rep.  315,  18 
Chicago,  etc.  R.  Co.  v.  Trotter,  60  L.  R.  A.  (N.  S.)  497  (1908);  Joyce 
Miss.  442.  So  also,  where  a  cable  v.  Metropolitan  St  Ry.  Co.,  219  Ma 
car  ran  away,  in  consequence  of  the  344,  118  S.  W.  21  (1909);  (Gardner 
breaking  of  a  grip-shank  (Sharp  t.  v.  Metropolitan  St.  Ry.  Co.,  223  Ma 
Kansas  City  Cable  R.  Co.,  114  Mo.  389,  112  S.  W.  1068  (1909);  Ander- 
94,  20  S.  W.  93).  See  note  369,  son  ▼.  City,  etc.  Ry.  Co.,  42  Ore. 
infra.  606,     71     Pac    659     (1903);    San 

•"Sullivan  v.  Phila.,  etc  R.  Co.,  Antonio    Tr.    Co.    ▼.     Bryant,    70 

30    Pa.    St.    234;     Willis    v.    Long  S.    W.    (Tex.    App.)     1016    (1902); 

Island  R.  Co.,  34  N.  Y.  670;  Louis-  Chicago,    etc    Ry.   Co.   ▼.  Shannon, 

ville,  etc.  R.  Co.  v.  Hendricks,  128  60  Tex.  App.  194,   111   S.  W.  1060 

Ind.    462,    28    K.    E.    68    [cow    on  (1908).      See    Bridges    v.    Jackson 

track] ;    Carrico    v.    West    Virginia  Elec.  Ry.  Ck>.,  86  Miss.  584,  38  Sa 

Cent.,  etc.  R.  Co.,  36  W.  Va.  389,  14  788      (1906);     Allen     v.    Northern 

6.  E.  12.    But  in  an  action  for  dam-  Pacific  Ry.   Co.,  36   Wash.  221,  77 

ages  caused  by  stepping  on  an  ob-  Pac.  20,  66  L.  R.  A.  804   (1904); 

Steele  on  the  platform,   in  the  ab-  Wheeler  v.  South  Orange,  etc.  Ca^ 

sence  of  any  evidence  as  to  how  the  70  N.  J.  Law,  726,  68  Atl.  927  ( 1901) ; 

obstacle  came  there,  and  how  loftg  Pomeroy  v.  Boston,  etc.  Ry.  Co.,  IW 

it  had  been  there,  the  court  properly  Mass.  607,  79  N.  E.  764  (1907). 
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train  or  part  of  the  same  train,***  or  having  run  off  the 

•*«So   held,    in   cases   of   collision  Co.,  130  Cal.  435,62Pac.  747  (1900) ; 

between  separate  trains  (Iron  R.  Co.  Sambuek    v.    Southern    Pacific    Co., 

V.  Mowery,  36  Ohio  St.  418;   Clark  138   Cal.    19,   71    Pac.    174    (1903); 

V.  Chicago,  etc.  R.  Co.,  127  Mo.  197,  Elgin,  etc.   Tr.   Co.  v.   Wilson,   217 

29  S.  W.  1013 ;  West  Chicago  R.  Co.  111.  47,  75  N.  E.  436,  aflfg  120  111. 

V.  Biartin,  47  111.  App.  610;  Hamil-  App.   371    (1905);    Magrane   v.   St. 

ton  V.  Great  Falls  R.  Co.,  17  Mont.  Louis,  etc.  Ry.  Co.,  183  Mo.  119,  81 

334,  42  Pac.  860,  43  Id.  713;  Smith  S.  W.  1158  (1904);  Robinson  v.  St. 

Y.   N.  Y.  Susquehanna,  etc.  R.  Co.,  Louis,  etc   Co.,   103  Mo.  App.    110, 

46  N.  J.  Law,  7) ;  and  so  as  to  colli-  77  S.  W.  493  (1903) ;  Haas  v.  St. 
sions  between  cars  of  the  same  train  Louis,  etc.  Ry.  Co.,  Ill  Mo.  App. 
while  separated  (New  Jersey  R.  Co.  706,  90  S.  W.  1156  (1905);  O'Clair 
V.  Pollard,  22  Wall.  341 ;  Georgia  y.  Rhode  Island  Co.,  27  R.  I.  448,  63 
Pac.  R.  Co.  Y.  Love,  91  Ala.  432,  8  Atl.  238  (1906);  Howe  y.  Northern 
So.  714;  limited  in  Herstine  v.  Pacific  Ry.  Co.,  30  Wash.  569,  70 
Lehigh  Valley  R.  Co.,  151  Pa.  St.  Pac.  1100,  60  L.  R.  A.  949  (1902); 
244,  25  Atl.  104  [necessary  violence  Osgood  v.  Los  Angeles  Tr.  Co.,  137 
in  coupling]).  So  held,  in  cases  of  Cal.  280,  70  Pac.  169,  92  Am.  St. 
collision  between  street  cars  (Sch-  Rep.  171  (1902);  Pittsburgh,  etc. 
neider  v.  Second  Ave.  R.  Co.,  133  Ry.  Co.  v.  Higgs,  166  Ind.  694,  76 
N.  Y.  683,  30  N.  E.  752;  North  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081 
Chicago  R.  Co.  v.  Cotton,  140  111.  (1906);  Savage  v.  Marlborough  St. 
486,  29  N.  E.  890^),  or  a  street  car  Ry.,  186  Mass.  203,  71  N.  E.  531 
and  a  train  (Little  Rock,  etc.  R.  Co.  (1904) ;  Wilbur  v.  Southwestern, 
▼.  Harrell,  58  Ark.  454,  25  S.  W.  etc.  Ry.  Ck).,  110  Mo.  App.  689',  85 
117  [action  for  death  of  deceased  S.  W.  671  (1906);  Shay  v.  Camden, 
caused  by  collision  between  street  etc.  Ry.  (Ik>.,  66  N.  Y.  Law,  334,  49 
car  on  which  he  was  a  passenger  Atl.  647  ( 1901 ) ;  Kay  v.  Metropoli- 
and  a  railroad  train];  temporary  tan  St.  Ry.  Co.,  163  N.  Y.  447,  67 
obstructions  (Kird  v.  New  Orleans,  N.  E.  761,  rev'g  48  App.  Div.  632, 
etc.  Ry.  Co.,  10^  La.  526,  33  So.  62  N.  Y.  Supp.  1139  (1900) ;  Madara 
687,  94  Am.  St  Rep.  452,  60  L.  R.  v.  Shamokim,  etc.  Ry.  Co.,  192  Pa. 
A.  727  (1902);  Galligan  v.  Old  St.  642,  43  Atl.  906  (1899) ;  Palmer 
Colony  St.  Ry.  Co.,  182  Mass.  211,  v.  Warren  St.  Ry.  Co.,  206  Pa.  674, 
66  N.  E.  48  (1902) ;  Ramson  v.  66  AtL  49,  63  L.  R.  A.  607  (1903) ; 
Metropolitan  St  Ry.  Co.,  177  N.  Y.  Abel  v.  North  Hampton  Tr.  Co.,  212 
678,  69  N.  E.  1129,  78  App.  Div.  Pa.  329,  61  AtL  916  (1906);  Steele 
101,  79  N.  Y.  Supp.  588  (1904);  ▼.  Southern  Ry.  Co.,  66  S.  C.  389,  33 
Mexican  Central  Ry.  Co.  v.  Lauri-  S.  E.  609,  74  Am.  St.  Rep.  766 
oella,  87  Tex.  App.  277,  28  S.  W.  277,  (1899) ;  Hopper  v.  Denver,  etc.  Ry. 

47  Am.  St  Rep.  103  (1894);  Gulf,  etc.  Co.,  155  Fed.  273,  84  C.  C.  A.  21 
Ry.  Co.  V.  Phillips,  32  Tex.  App.  238,  (1907) ;  Central,  etc.  Ry.  Co.  v. 
74  S.W.  793  (1903);  the  presumption  Geopp,  45  So.  (Ala.)  65  (1907); 
of  negligence  on  the  part  of  the  car-  Chaffe  v.  Cons.  Ry.  Co.,  82  N.  E. 
rier  arises  from  injury  to  the  passen-  (Mass.)  497  (1907) ;  Ru^^sell  v. 
^r  by  collision  (Green  V.  Pacific  Lbr.  Seattle,     etc.     Ry.     Co.,     92     Pac. 

[Law  of  Nbq.    Vol.  1  —  89] 
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track,"^  or  being  several  hours  behind  the  scheduled 

(Wash.)    288    (1907);    Bonneau   v.  polis  St  Ry.  Co.  v.  Odegaard,  182 

North  Shore  Ry.  Co.,  93  Pac.  (Cal.)  Fed.  56  (1910) ;  Barker  v.  Chicago, 

106    (1907);    MitcheU    ▼.    Chicago,  etc.  Ry.  Co.,  90  N.  E.  11,  1057,  aTg 

etc.  Ry.  Co.,  114  N.  W.   (Iowa)   622  149  111.  App.  520    (1910);   Rice  v. 

(1906);      Southern     Ry.      Co.      v.  Chicago,    etc.    Ry.    Co.,    131   S.   W. 

Brewer,  32  Ky.  L.  Rep.  43,  106  8.  (Mo.  App.)  374  (1910);  Kuttaer  t. 

W.    160    (1907);    Dearden    v.    San  Cent.  Ry.  Ca,  77  Atl.  (N.  J.  Supp.) 

Pedro,  etc.  Ry.  Co.,  93  Pac  (Utah)  470  (1910). 

271    (1907) ;    Chicago,  etc.  Ry.   Oo.  •*^Seybolt  ▼.  N.  Y.,  Lake  Erie,  etc 

V.  Pural,  224  111.  324,  79  N.  E.  686,  R.   Co.,  96  N.  Y.  662;   Edgerton  v. 

arg    127    III.    App.    652     (1906);  Harlem  R.  Co.,  39  Id.  227,  arg  35 

Walters  v.  Seattle,  etc.  Ry.  Co.,  93  Baii).    193;    Feital  v.   Middlesex  R. 

Pac.    (Wash.)    419   (1908);   Lobb  v.  Co.,  109  Mass.  398 ;  Yonge  ▼.  Kiimey, 

Same,  93  Pac.  (Wash.)  420  (1908) ;  28  Ga.  Ill;  Louisville,  etc.  R.  Co.  t. 

Murphy  v.  Southern  Pacific  Co.,  101  Jones,   108  Ind.  561,  9  N.   E.  476; 

Pac.    (Nev.)    322    (1909);   Vogel  v.  PitUburgh,  etc  R.  Co.  v.  Williams, 

Union  Ry.,  etc.  Co.,   130  App.  Div.  74   Ind.   462;    Ohio,   etc   R.   Co.  v. 

732,   116  N.   Y.  Supp.  284    (1900);  Voight,  122  Ind.  288,  23  N.  E.  774; 

Christensen  v.  Oregon,  etc.  Ry.  Co.,  Texas,  etc  R.  Co.  v.  Suggs,  62  Tex. 

99  Pac  (Utah)  676,  20  L.  R.  A.  323;  Mexican  Cent.  R.  Co.  v.  Lau- 
(N.  S.)  255  (1900);  Harris  v.  rioella,  87  Id.  277,  28  S.  W.  277; 
Puget,  etc.  Ry.  Co.,  52  Wash.  289^  Montgomery,  etc  R.  Co.  v.  Mallette, 

100  Pac  838  (1909) ;  Price  v.  Metro-  92  Ala.  200,  9  So.  363;  Furnish  t. 
politan  St.  Ry.  Co.,  220  Mo.  435,  Missouri  Pac  R.  Co.,  102  Ma  438, 
110  S.  W.  932  (1900);  Parrent  v.  13  S.  W.  1044;  Webster  v.  Elmira, 
Rhode  Island  Co.,  72  Atl.  (R.  I.)  etc  R.  Co.,  85  Hun,  167,  32  N.  Y. 
865  (1909);  Eaton  v.  Wilmington  Supp.  59a  8.  P.,  Thatcher  t.  Great 
City  Ry.  Co.,  75  Atl.  (Del.  Super.)  Western  R.  Co.,  4  Upp.  Can.  (C.  P.), 
369  (1910) ;  Fuhry  v.  Chicago  City  543;  Peoria,  etc  R.  Co.  v.  Reynolds, 
Ry.  Co.,  144  111.  App.  521,  afTg  88  88  111.  418;  Mitchell  v.  Chicago,  etc 
N.  E.  221  (1900) ;  Sewell  v.  Detroit,  R.  Co.,  51  Mich.  236,  16  N.  W.  388; 
etc  Ry.  Co.,  158  Mich.  407,  123  Louisville,  etc  C.  R.  Co.  v.  Pedigo^ 
N.  W.  2  (1909);  Levine  v.  Brook-  108  Ind.  481;  Qeveland,  etc  R.  O). 
lyn,  etc.  Ry.  Co.,  134  App.  Div.  606,  ▼.  Newell,  104  Ind.  264,  3  N.  E.  836; 
119  N.  Y.  Supp.  315  (1900) ;  Stan-  Moore  v.  Des  Moines,  etc  R.  Co.,  69 
bridge  v.  Nassau,  etc  Ry.  Co.,  135  Iowa,  401,  30  N.  W.  51;  Wilson  t. 
App.  Div.  38,  119  N.  Y.  Supp.  668  Northern  Pac  R.  Co.,  26  Minn.  278. 
(1909) ;  Curtis  v.  Southern  Ry.  Co.,  This  rule  has  been  applied  to  streets 
151  N.  C.  523,  66  S.  E.  599  (190O) ;  railways  (Baltimore,  etc  Tump.  Co, 
Southern  Pacific  Ck>.  v.  Hogan,  108  v.  Leonhardt,  66  Md.  70;  Spellmaa 
Pac  (Ariz.)  240  (1010);  St  Louis,  v.  Lincoln  Transit  Co.,  36  Neb.  890^ 
etc.  Ry.  Co.  v.  Osborne,  129  S.  W.  56  N.  W.  270).  Plaintiff,  while 
(Ark.)  537  (1010) ;  Wood  v.  Phila-  standing  up  between  the  seato  of  an 
delphia,  etc.  Ry.  Co.,  76  Atl.  (Del.  open  horse-car,  there  being  no  un- 
Super.)  613  (1910);  Wolvin  v.  occupied  seats  therein,  was  thnwm 
Springfield  Tr.  Co.,  143  Mo.  App.  down,  in  consequence  of  the  rspid 
643,  128  S.  W.  512  (1910);  Minnea-  driving  of  the  car  around  a  curve. 
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time,**'    or   the  breaking    of   machinery,**'    of   an    axle 

Held,  sufficient  (Lapointe  v.  Middle- 765,  42  Atl.  729,  72  Am.  St.  Rep. 

sex  R.  Co.,  144  Mass.  18).    Where  a  686     (1899) ;     Cheetham    v.    Unloa 

train  ran  off  the  track,  evidence  that  Ry.  Co.,  26  R.  I.  279,  58  Atl.   881 

at   the   time   the   accident  occurred  (1904);    Minahan  y.  Grand  Trunk, 

the  train  was  nmning  down  a  steep  etc.  Ry.  Co.,  138  Fed.  37,  70  C.  G* 

incline  on  a  new  and  curved  track,  A.  463  (1905);  Felton  v.  Holbrook,  21 

at  an  unusual   and   dangerous  rate  Ky.  L.  Rep.  1824,  56  S.W.  506  (1900) ;. 

of   speed,   is   sufficient    (Mitchell   v.  Harriman  v.  Reading,  etc.  Ry.  Co., 

Southern   Pac.   R.   Co.,   87   Cal.   62,  73  Mass.  28,  53  N.  E.  156   (1900); 

26    Pac.    245).      The    presumption  Brown   v.    Yazoo,   etc.    Ry.    Co.,    88 

arises  in  case  of  the  derailment  of  Miss.  687,  41  So.  388  (1906);  Logan 

the  train  or  car   (Chicago,  etc.  Ry.  v.    Metropolitan,   etc.    Ry.   Co.,    183 

Co.  v.  Grimm,  25  Ind.  App.  494,  57  Mo.    582,    82    S.    W.    126    (1904); 

N.  E.  640   (1900) ;    Cincinnati,  etc.  Klinger  v.  United  Tf.  Co.,  181  N.  Y. 

Ry.    Co.   V.   Bravard,   38   Ind.   App.  521,  73  N.  E.   1125   (1905);   Holla- 

422,  76  N.  E.  899  (1906) ;  Cronk  v.  han  v.  Metropolitan  St.  Ry.  Co.,  73 

Wabash  Ry.  Co.,   123  Iowa,  349,  98  App.  Div.   164,  76  N.  Y.  Supp.  761 

N.  W.  884   (1904);  Meador  v.  Mis-  (1902);    Adams  v.   Union   Ry.   Co., 

souri,  etc.  Ry.  Co.,  62  Kans.  865,  61  80  App.   Div.   136,  80  N.   Y.   Supp. 

Pac.   442    (1900);   Illinois,  etc.   Ry.  264,     12    N.    Y.    Ann.    Cases,    383 

Co.  v.  Kuhn,  107  Tenn.  106,  64  S.  W.  (1903) ;    St.  Louis,  etc  Ry.   Co.  v. 

202    (1901);    Same   v.    Porter,    117  Harkey,  88  S.  W.   (Tex.  App.)    506 

Tenn.    13,    94    S.    W.    666     (1906);  (1905);    Sloan  v.   Little   Rock   Ry., 

Houston,   etc   Ry.   Co.  v.   Richards,  etc.  Co.,  89  Ark.  674,  117  S.  W.  561 

20    Tex.    App.    203,    49   S.    W.    687  (1900);    Arkansas,   etc.   Ry.   Co.   v. 

(1899);   International,  etc  Ry.  Co.  Rambo,  90  Ark.  108,  117  S.  W.  784 

V.   Thompson,   34  Tex.   App.   67,   77  (1909);    McDonald   v.   Metropolitan 

S.   W.   439    (1903);    Galveston,  etc  St.  Ry.  Co.,  219  Mo.  468,  118  S.  W. 

Ry.   Co.  V.  Green,  91   S.  W.    (Tex.  78    (1909);    Christensen  v.   Oregon, 

App.)  380  (1906);  Davis  v.  Galves-  etc  Ry.  Co.,  99  Pac    (Wash.)    676, 

ton,  etc   Ry.   Co.,  93   S.   W.    (Tex.  20  L.  R.  A.  (N.  S.)  255  (1909). 

App.)   222   (1906);  Indiana  Tr.  Co.  '''The  presumption  arises  where  a 

T.   McKinney,   39  Ind.  App.   86,   78  passenger   is   injured   by   a    sudden 

N.    E.    203    (1906);    Heyde    v.    St  jerk  of  the  car  when  he  was  in  the 

Louis  Tr.  Co.,  102  Mo.  App.  637,  77  act  of  getting  off  at  a  regular  stop- 

S.  W.  127    (1903);   Bergen  Co.  Tr.  ping   place    (Joyce   v.   Los   Angelea 

Co.    V.    Demarest,    62   K.    J.    Law,  Ry.  Co.,  147  Cal.  274,  82  Pac  204 


••  Pate  V.  Columbia,  etc.  Ry.  Co.,  62  ( 1910) ;  Hickey  v.  Chicag©  City  Ry, 

Wash.    166,    100  Pac.   324    (1900);  Co.,    148    IIll.    App.    197     (1909)-^ 

McGrow  V.  Chicago,  etc.  Ry.  Co.,  142  Reeme  v.  New  Orleans,  etc.  Ry.  Co., 

HI.    App.    210    (1908);    Texas,   etc  126   La.    611,    52   So.    081    (1910); 

Ry.  Co.  V.  Mosley,  124  S.  W.   (Tex.  Southern  Pacific  Co.  v.  Blake,   128 

App.)     186     (1910);    Missouri,    etc.  S.    W.     (Tex.    App.)     668     (1910); 

Ry.  Co.  V.  Stone,   125  S.  W.    (Tex.  Sherman  v.  Southern  Pacific  Co.,  Ill 

App.)   587   (1910);  Southern  Pacific  Pac    (Nev.)    416    (1910).     The  pre- 

Co^  y.  Hogan,  106  Pac.   (Ariz.)   240  sumption  also  arises  from  the  break- 
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or   wheel,    or    the   fall   of  a   bridge,    or    sudden  and 

{1906);    Cody    v.    Market    St    Ry.  Ry.  Co.,  75  Atl.    (Del.  Super.)  798 

Co.,  148  Cal.  90,  82  Pac.  666  (1905) ;  (1910) ;    Mcaaxiahan  v.   St  Louis, 

Denver  Cons.  Tramway  Ck>.  y.  Rush,  etc  Ry.  Co.,  126  S.  W.  (Ma  App.) 

19    Colo.     App.    70,    73     Pae.     664  535    (1910).     Injury   to   paasengers 

(1903);     United    Ry.,    etc.    Co.    v.  on  freight  trains;   jolting  and  jar- 

Beidelman,    95    Md.    480,    52    Atl.  ring  being  incident  to  the  operation 

913      ( 1903) ;     Griffin     v.     Pacific,  of  freight  trains,  give  rise  to  no  pre- 

etc.   Ry.   Co.,    1    Cal.   App.   678,   82  sumption  against  the  carrier  unksa 

Pac.  1084  ( 1906 ) ;  Renf ro  v.  Fresno  shown   to   have   been   extraordinaiy 

City  Ry.   Co.,  2  Cal.  App.  317,  84  or  unnecessary   (Cincinnati,  etc  Ry. 

Pac.  357    (1906);   Georgia  Ry.,  etc  Co.  v.  Jackson,  22  Ky.  L.  Rep.  630, 

O).  V.  Reeves,  123  Ga.  697,  5.1  S.  E.  58    S.    W.    526    ( 1900) ;    Erwin  v. 

610     (1905);     Cons.    Trac    Co.    v.  Kansas,  etc.  Ry.  Co.,  94  Mo.  App. 

Thalheimer,  59  N.  J.  Law,  474,  37  289,  68  S.  W.  88  (1902);  but  where 

Atl.    132    (1897);    Scott  v.   Bergen  there  is  collision  with  another  train 

County  Tr.  Co.,  64  N.  J.  Law,  362,  on  same  track   (Rowdin  v.  Pennsyl- 

48  Atl.  1118,  63  N.  J.  Law,  407  vania  Ry.  Co.,  208  Pa.  623,  67  Atl. 
(19O0);  Lomas  v.  New  York  dty  1125  (1904)),  or  with  another  part 
Ry.  Co.,  188  N.  Y.  628,  81  N.  £.  of  the  same  train  which  has  become 
1165,  afT'g  111  App.  Div.  332,  97  separated  (Southern  Ry.  Co.  ▼. 
N.  Y.  Supp.  668  (1907);  Bradley  Dawson,  98  Va.  677,  36  S.  E.  996 
V.  Second  Ave.  Ry.  C]!o.,  34  App.  Div.  (1900),  or  derailment  caused  by  a 
284,  54  N.  Y.  Supp.  256  (1898);  broken  axle  (Western  Maryland  Ry. 
Gregorio  v.  New  York  City  Ry.  Co.,  Co.  v.   State,  95  Md.   637,  53  AH 

49  Misc.  Rep.  249.  97  N.  Y.  Supp.  969  (1902),  the  same  presomptkn 
373  (1906) ;  Paul  v.  Salt  Lake  Ci^  exists  in  favor  of  a  passenger  aa  in 
Ry.  Co.,  30  Utah,  41,  83  Pac  563  other  cases. 

(1905);  Benson  v.  Wilmington  City 


ing  of  machinery  or  defects  in  in-  MoCarty  v.  St  Louis,  etc  Ry.  Co., 

strumentalities    (Arkansas,  etc.  Ry.  105    Mo.    App.    596,    80    S.    W.   7 

Co.  V.  Griffith,  63  Ark.  491,  39  S.  W.  (1904) ;  Thompson  v.  St  Louis,  ete: 

550    (1897) ;    Southern   Ry.    Co.    v.  Ry.  Co.,  Ill  Mo.  App.  496,  86  S.  W. 

Cunningham,   123  Ga.  90,  50  S.  E.  465    (1906);    Winter  v.  Intemrbsn 

979    (1905);    Chicago,  etc   Ry.   Co.  St  Ry.  Co.,  49  Misc.  Rep.  131.  96 

V.   Carroll,   206   IlL   318,   68   M.   E.  N.   Y.   Supp.    1000    (1905);   Cincin- 

1087   (1903) ;  Terre  Haute,  etc.  Ry.  nati  Tr.  Co.  v.  Holzenkamp,  74  Ohio 

Ca  V.  Sheeks,  155  Ind.  74,  56  K.  E.  St  379,  78  K.  E.  529,  113  Am.  St. 

434   (1900);  Davis  v.  Paducah,  etc  Rep.  980,  6  L.  R.  A.    (N.  S.)  800 

Co.,   113  Ky.  267,  24  Ky.  L.   Rep.  (1906);     Dougherty     v.  Pittebarg 

135,  68  S.  W.  140  (1902);  Western  Rys.  Co.,  213  Pa.  346,  62  Atl.  926 

Maryland   Ry.    Co.   v.   Shivers,    101  (1906);    Illinois,    etc    Ry.    Cc  v. 

Md.  391,  61  Atl.  618    (1905);   Heb-  Kuhn,  107  Tenn.  106,  64  S.  W.  208 

blethwaite  v.  Old  Colony  St  Ry.  Co.,  (1902) ;     Texas,    etc    Ry.    Cc    v. 

192  Mass.  295,  78  N.  E.  477  (1006) ;  Jumper,  24  Tex.  App.  671.  60  S.  W. 

Holland  v.  St   Louis,  etc.   Co.,   105  797   (1901);  St  Louis,  etc.  Ry.  Co. 

Mo.  App.  117,  79  S.  W.  508  (1904) ;  v.  Parks,  97  Tex.  131,  76  S.  W.  740 
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unnecessary  jerk,*****  or  the  explosion  of  machinery 
of  appliances*"  is  prima  facie  evidence  of  negli- 
gence. So  the  overturn  of  a  car  or  stage  coach,*" 
or  the  coming  oflf  of  a  wheel,*°*  or  the  breaking  of 
n  steamboat 's  paddle  or  propeller,"*  or  the  bursting  of  its 
boiler,'"  is  presumptive  evidence  of  negligence,  in  favor 
of  a  passenger  injured  thereby.  Indeed,  whenever  it  is 
made  to  appear  that  the  accident  resulted  from  defects 
in  defendant's  roadbed,  machinery,  appliances  or  methods 

(1903);    Feldschneider    v.    Chicago,  Cal.    460;     Fairchild    v.    California 

etc.  Ry.  Co.,  122  Wis.  423,  99  N.  W.  Stage  Co.,   13  Id,  699;   Lawrence  v. 

1034  (1904).  Green,    70   Cal.    417;    McKinney   v. 

"•Chicago,  etc.  R.  Co.  v.  George,  Neil,  1  McLean,  640;  Farish  v.  Rei- 

19  111.  5ia  gle,  11  Gratt.  697;  Stockton  v.  Frey, 

•"Bedford,  etc.  R.  Co.  v.  Rainbolt,  4  Gill,  406;   Denver,  etc.  R.  Co.  v. 

99  Ind.  561  [bridge] ;  Baltimore,  etc.  Woodward,  4  Colo.  1 ;  Wall  v.  Live- 

R.  Co.  ▼.  Wightman,  29  Gratt.  431;  zay,  6  Id.  466;  Lemon  v.  Chanslor, 

Baltimore,  etc.  R.  Co.  v.  Noell,  32  68  Mo.  340;  Bonner  ▼.  Bnimbach,  2 

Id.  394.    Compare  Dale  v.  Delaware,  Tex.  Civ,  App.  482,  21  S.  W.  1010). 

etc.   R.  Co.,  73  N.  Y.  468   [fall  of  So  as  to  railroad  cars  (St.  Louis,  etc. 

bridge] ;  Texas,  etc.  R.  Co.  v.  Ham-  R.  Co.  v.  Mitchell,  67  Ark.  418,  21 

ilton,    66    Tex.    92,    17    S.    W.    406  S.  W.  883;  Rio  Grande  Western  R. 

[broken    wheel;     defective    brakes;  Co.  y.  Rubenstein,  5  Cola  App.  121, 

2X>adbed  uneven].     The  presumption  38  Pac.  76). 

arises  when  the  injury  is  caused  by  *"  While  the  coach  was  diriven  at  a 

an    explosion   of    the    carrier's    ma-  moderate  rate,  on  a  good  level  road, 

chinery  or  appliances   (Chicago  Tr.  without  coming  in  contact  with  any 

Co.  V.  Newmiller,  215  111.   883,  74  other  object,  one  of  the  wheels  came 

N.  £.  410  (190&);  Kelly  v.  Chicago,  off;    held,   that   negligence   was   in- 

etc.  Ry.  Co.,  113  Mo.  App.  468,  87  ferred  (Ware  v.  Gay,  11  Pick.  106). 

S.     W.     683     (1905);     German     v,  ""Yerkes  v,   Keokuk,   etc.   Packet 

Brooklyn,    etc.    Ry.    Co.,    107    App.  Co.,    7   Mo.    App.    265.     Explosives 

Div.    354,     95    N.    Y.    Supp.     112  (Chicago,  etc.  Ry.  Co.  ▼.  Newmiller, 

(1905);    Firebaugh   v.   Seattle,   etc.  215  111.  383,  74  N.  E.  410   (1905); 

Co.,  40  Wash.  658,  82  Pac.  996,  111  Kelly  v.  Chicago,  etc  Ry.  C6.,  118 

Am.  St  Rep.  990,  6  L.  R.  A.  (N.  S.)  Mo.  App.  468,  87  S.  W.  583  ( 1905) ; 

836   (1906);  Beattie  v.  Boston,  etc.  Brod  v.  St.  Louis  Tr.  Co.,  115  Mo.  App. 

Ry.  Co.,  201  Mass.  3,  86  N.  E.  920  202    (1910),  91  S.  W.  993    (1905); 

(1909);  Gay  v.  Milwaukee,  etc  CHo.,  Firebough  v.   Seattle,  etc.  Ry.  Co., 

138    Wis.     348,     120    N.    W.    283  40  Wash.  658,  82  Pac  995,  111  Am. 

(1909) ;  Martin  v.  Boston,  etc.  Ry.  St  Rep.  990,  2  L.  R.  A.  (N.  S.)  836 

Co.,    205   Mass.    16,   91   N.   E.    169  (1905).     See  Lynch  v.  Metropolitan 

(1910).  St    Ry.   Co.,    90   N.   Y.    Supp.    378 

*••  So  held  as  to  coaches  (Anderson  (1905);    German   ▼.    Brooklyn,   etc 

V.  Scholey,  114  Ind.  553, 17  N.  E.  125;  Ry.  Co.,  107  N.  Y.  App.  Div.  354,  95 

Bush  v.  Bamett,  96  Cal.  202,  31  Pac.  N.  Y.  Suppl.  Il2. 

2;  Boyce  v.  California  Stage  Co.,  25  *"McMahon  v.  Davidson,  12  Minn. 
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of  operating  the  road,  the  presumption  of  negligence 
arises,  and  the  onus  then  rests  upon  the  defendant  to 
show  that  the  injuries  were  caused  without  its  fault.*' • 
So,  evidence  that  an  injury  was  caused  by  the  wrongful 
act  of  a  stranger  is  sufficient,  if  the  act  was  one  which  the 
carrier  probably  could  and  ought  to  have  foreseen  and 
guarded  against.*"     But  mere  proof  that  something  un- 

357.    See  Dunlap  v.  Reliance,  2  Fed.  part,  establishes  a  prima  facie  case 

249.  of  negligence   (Denver  Tramway  Cc. 

"•  White  V.  Boston,  etc.  R.  Co.,  144  v.  Reid,  4  Colo.  App.  53,  35  Pac  289). 

Mass.  404,  11  N.  E.  552  [falling  of  A    passenger    was    injured    by   the 

porcelain  lamp  shade  in  car];  Ug-  bursting  of  a  lamp;   held  that  the 

gla  v.  West  End  R.  Co.,  160  Mass.  burden  of  proof  was  on  carrier  to 

351,  35  N.  E.  1126  [part  of  trolley  show  affirmatively  that  the  fluid  used 

works  broke  and  fell  on  passenger] ;  in  the  lamp  was  a  safe  and  proper 

Miller  v.  Ocean  S.  S.  Co.,  118  N.  Y.  article   (WiUde  v.  Bobter,  3  £.  D. 

199,  23  N.  E.  462   [break  in  appa-  Smith,  327). 

ratus  for  docking  ship,  not  observed       "^Hill  v.  Ninth  Ave.  R.  Co.,  109 
or  apparent] ;   Breen  v.  N.  Y.  Cen-  N.  Y.  239,  16  N.  K  61  [truck  pole 
tral  R.  Co.,  109  N.  Y.  297,  16  N.  E.  running  into  street  car].    A  passen- 
60   [swinging  door  of  passing  train  ger    on    the    defendant's    oars    was 
struck  plaintiff's  arm] ;   Gilmore  v.  struck  by  something  from  the  out- 
Brooklyn  Heights  R.   Co.,  6  N.   Y.  side,  and  her  elbow  was  fractured, 
App.  Div.  117,  39  N.  Y.  Supp.  417  no  n^ligence   being  shown  on  her 
[brake  of  car  fiew  around  suddenly] ;  part;  held,  that  while  the  mere  fact 
Och  V.  Missouri,  etc.  R.  Co.,  130  Mo.  of  the  plaintiff's  arm  being  broken 
27,  31  S.  W.  962  [fall  of  window] ;  would  not  suffice  to  convict  the  de- 
Palmer  V.  Delaware,  etc.  Canal  Co.,  fendant  of  negligence,  the  facts  that 
46   Hun,    486;    Clow   v.    Pittsburgh  the  injuxy  happened  while  the  train 
Traction  Co.,  158  Pa.  St.  410,  27  Atl.  was  passing  another  car,  and  that 
1004   [cable  car  stopped  suddenly] ;  something  grazed  a  long  line  on  the 
Ferry  v.  Manhattan  R.  Co.,  118  N.  outside    of    the    car    in    whidi   the 
Y.  497,  28  N.  E.  822  [starting  train,  plaintiff  sat,  were  sufficient  for  this 
while  passenger  alighting] ;  Budd  v.  purpose   (Holbrook  v.  Utica,  etc  R. 
United    Carriage    Co.,   25    Ore.    314,  Co.,  12  N.  Y.  236).    To  similar  effect^ 
35  Pac.  660  [car  horses  ran  away] ;  see  Curtis  v.  Rochester,  etc.  R.  Co., 
Memphis,  etc.  Packet  Co.  v.  McCool,  18  Id.  534;  Brehm  v.  Great  Western 
83  Ind.  392  [passenger  injured  by  a  R.  C6.,  34  Barb.  256;   Birmingham 
bale   of   cotton   thrown   by   an   em-  Ry.,  etc.  Co.  v.  Baird,  130  Ala.  334, 
ployee,  on  steamboat]).     In  an  ac-  30  So.  456,  89  Anu  St.  Rep.  43,  54 
tion  for  injuries  resulting  from  an  L.  R.  A.  751    ( 1901 ) ;  Illinois,  etc. 
electric  shock  caused  by  contact  with  Ry.   Co.  v.  Winslow,   119  Ky.  877, 
defendant's  street  car  while  alight-  27  Ky.  L.  Rep.  329,  84  S.  W.  1175 
ing  therefrom,  evidence  that  the  car  (1905).    But  there  must  be  evidence 
was  so  charged  with  electricity  as  to  showing     that    carrier's    employees 
injure  a  person  by  contact  with  any  knew   or   should  have   known  that 
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usual  and  dangerous  happened,  without  connecting  the 
carrier  with  the  cause  or  showing  that  he  ought  to  have 

danger   was    impending    (Brown    v.  (1904) ;  Wolf  v.  Chicago,  etc.  Tr.  Co., 

Chicago,  etc.  Ry.  Co.,  139  Fed.  972,  119  HI.  App.  481    (1905)  ;  Harrison 

72  C.  C.  A.  20    (1905);   Savannan,  v.  Sutter  St  Ry.  Co.,  134  Cal.  649, 

etc.  Ry.  Co,  v.  Boyle,  115  Ga.  836,  66  Pac.  787,  66  L.  R.  A.  608  (1901)  ; 

42  S.  E.  242,  69  L.  R.  A.  104  (1902).  Grant  v.  Metropolitan  St.  Ry.  Co.,  99 

Not  bound  to  inquire  into  the  legal-  N.  Y.  App.  Div.  422,  91  N.  Y.  Supp. 

ity  of  an  arrest  (Brunswick  v.  Pon-  202   (1904) ;  Fagan  v.  Rhode  Island 

der,  117  Ga.  93,  43  S.  E.  430,  97  Am.  Co.,  27  R.  I.  51,  60  Atl.  672  (1905)  ; 

St.  Rep.  152,  60  L.  R.  A.  713  (1903).  Swigelsky  v.  Interurban  St.  Ry.  Co., 

The  carrier  is  not  liable  for  the  ejec-  91  N.  Y.  Supp.  350  (1904) ;  Munger 

tion  of  a  passenger  by  a  stranger  if  v.    Same,   45   Misc.   568,   91    N.    Y. 

none  of  the  train  crew  was  present  Suppl.    21    (1904)  ;    Kimic    v.    San 

(Lake  Erie,  etc  Ry.  Co.  v.  Arnold,  Jose-Los  Gratos,  etc.  Ry.  (Ik>.,  156  Cal. 

26    Ind.   App.    190,    59    K.    E.    394  379,  104  Pac  986    (1909);  Blew  v. 

(1901).     Nor  is  the  carrier  liable  Philadelphia  R.  Tr.  Co.,  227  Pa.  St. 

for  an  assault  by  one  not  an  em-  319,    76   Atl.    17    (1910);    Chicago, 

ployee  if  it  could  not  have  prevented  etc.  Tt*.  Co.  ▼.  Mee,  218  El.  9,  75 

it  by  due  diligence,  and  its  employees  N.  E.  800,  2  L.  R.  A.   (N.  S.)   725, 

did  not  refuse  to  assist  when  called  rev'g    119    111.    App.    332    (1905); 

on  (Ibid.).    Where  the  carrier  owns  Moher  y.  Metropolitan  St.  Ry.  Co., 

a  park  and  employees  know  of  a  con-  102  N.  Y.  App.  Div.  517,  92  N.  Y. 

spiracy  to  injure  negro   passengers  Supp.  825   (1905);  Central,  etc  Ry. 

on  the  car  going  to  the  park,  the  Co.   v.   Brown,   51    So.    (Ala.)    565 

company  is  lidble  for  injuries  that  (1910).     Cases  holding  either  that 

could  have  been  averted  by  timely  the  presumption  does  obtain  in  such 

warning    (Indianapolis,  etc  St.  Ry.  cases  generally  or  arises  where  the 

Co.   v.   Dawson,   31   Ind.   App.   605,  act  is  one  that  ought  to  have  been 

68  N.  E.  909  (1903).     For  liability  foreseen   and  guarded   against    (Os- 

for  injury  to  passengers  by  strikers,  good  v.  Los  Angeles  Tr.  Co.,  137  Cal. 

See  Fewings  v.  Mendenhall,  88  Minn.  280,  70  Pac   169,  92  Am.  St.  Rep. 

336,  93  N.  W.  127,  97  Am.  St.  Rep.  171     (1902) ;    Hx>ughton    v.    Market 

519,  60  L.  R.  A.  601   (1903).    Must  St.  Ry.  Co.,  1  Cal.  App.  576,  82  Pac 

exercise  highest  d*egree  of  care  for  972    (1905);   Olsen  v.  Citizens'  Ry. 

their  protection  from  strangers  (Mc-  Co.,    152    Mo.    426,   54    S.    W.    470 

Querry  v.  Metropolitan  St.  Ry.  CJo.,  (1899) ;  Shay  v.  Camden,  etc  Ry.  Co., 

117   Mo.   App.   256,   92    S.   W.   912  66    N.    J.    Law,    334,    49    Atl.    547 

(1904).    Reasonable  care   (Ezton  v.  (1901);    Conlahan    v.    Metropolitan 

Central  Ry.  Co.,  63  N.  J.  Law,  356,  St  Ry.  Co.,  28  N.  Y.  App.  Div.  394, 

46  Atl.  1099,  56  L.  R.  A.  508  (1899).  51  N.  Y.  Supp.  137    (1898)  ;   Vogel 

Ca.ses  holding  that  no  presumption  v.  Union  Ry.   dJo.,   130  N.  Y.  App. 

arises  where  the  accident  is  due  to  Div.    732,    115    N.    Y.    Supp.    284 

collision  with  vehicles  or  other  ob-  (1909) ;  Levine  v.  Brooklyn,  etc.  Ry. 

structions  not  under  control  of  the  Co.,  134  N.  Y.  App.  Div.  606,   119 

carrier  (Loehmer  v.  North  CJhicago,  N.  Y.  Supp.  315  (1909)  ;  Stanbridge 

etc    Ry.    Co.,    116    111.    App.    365  v.  Nassau,  etc.  Ry.  Co.,   135  N.  Y. 
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anticipated  and  guarded  against  it,  is  not  sufficient.^** 
Thus,  bare  evidence  that  the  vehicle  suffered  a  severe 

App.  Div.  38,  119  N.  Y.  Supp.  668  Super.  Ct.  87  (1909);  Southern  Ry. 

(1909);    Wolven   v.    Springfield   Tr.  Co.  v.  Lee,  62  So.  (Ala.)  648  (1910). 

Co.,   143   Mo.   App.   643,   128   S.   W.  The  company  is  liable  for  an  assault 

512    (1910);    Rice   v.    Chicago,   etc.  committed  on  the  wrong  person  in 

Ry.  Co.,  131  S.  W.   (Mo.  App.)   374  an  attempt  to  eject  disorderly  persons 

( 1910).     The  company  owes  to  pas-  at  the  request  of  the  company  (Whit- 

sengers  the  duty  of  warning  them  of  lock  v.  Northern  Pacific  Ry.  Co.,  100 

danger  from  others  known  to  its  em-  Pac    (Wash.)    188    (1910);  Jansen 

ployees  (Penny  v.  Atlantic,  etc.  Co.,  v.  Minneapolis,  etc.  Co.,  128  N.  W. 

133  N.  C.  221,  45  S.  E.  563,  63  L.  (Minn.)    826    (1910)  ;    Rice  ▼.  Chi- 

R.  A.  497   (1904).    The  company  is  cago,  etc.  Ry.  Co.,  131  S.  W.  (Mo. 

liable  for  indignities  offered  a  pas-  App.)    374    (1910);    Walker  v.  In- 

senger  where  the  car  had  been  left  terborough  R.  Tr.  Co.,  69  Misc.  346, 

by  them  without  protection  for  an  un-  125  N.  Y.  Supp.  767  ( 1910) ;  Twickell 

reasonable  time  (St.  Louis,  etc.  Ry.  v.   Pecos,  etc   Ry.   Co.,    131  S.  W. 

Co.  V.  Hatch,  116  Tenn.  580,  94  S.  (Tex.  App.)    243    (1910).    But  the 

W.  67    (1906).    On  duty  to  protect  company  is  liable  for  injury  from  a 

passengers  at  depot  and  in  waiting  signal  given  by  a  stranger  (Cohen 

room  (Houston,  etc.  Ry.  Co.  v.  Phil-  v.   Philadelphia  Rapid  Tr.  Co.,  228 

Ho,   96  Tex.   18,  69  S.   W.  994,  97  Pa.  St.  243,  77  Atl.  600  (1910). 
Am.  St.  Rep.  868,  59  L.  R.  A.  392       *"  Proof  that  deceased  was  found 

(1902).    Generally  (Irwin  y.  Louis-  lying  injured,  near  the  track,  just 

ville,  etc.  Ry.  Co.,  50  So.   (Ala.)   62  after  alighting,   is   not  enough,  al- 

(1909) ;    Adams   v.    Louisville,    etc  though  d^eaaed,  while  on  the  train, 

Ry.  Co.,  121  8.  W.  (Ky.)  419  (1909) ;  was   obviously   ill,   and  in  need  of 

Moriarty   v.    Boston,    etc    Ry.    Co.,  help    to    reach    ai   place   of  isafBtr 

202  Majss.  166,  88  N.  E.  585  (1909) ;  (Brady  ▼.  Old  Colony  R.  (M.,  182 

Widener  v.  Philadelphia,  etc  R.  Tr.  Mass.  408,  38  N.  £.  710).   The  fact 

Co.,    224   Pa.    St    71,    73   Atl.    209  that  a  passenger  is  run  over  by  a 

(1909) ;  Norris  v.  Southern  Ry.  Co.,  train   is  not   of   itself  sufficient  to 

84  S.  C.  15,  65  S.  E.  956    (1909) ;  raise  a  presumption  of  carrier's  neg- 

Missouri,  etc.  Ry.  Co.  v.  Gerren,  121  ligence  (Mitchell  v.  Western,  etc.  R. 

S.  W.  (Tex.  App.)  905  (1909).    The  Co.,  30  6a.  22).     But  proof  that  a 

company  was  held  not  liable  to  a  passenger  on  defendant's  train  was 

female  passenger  for  injury  by  shock  injured,  immediately  after  alighting 

to  her  feelings  by  the  gross  language  at  a  staticm,  by  defendant's  loeomo- 

and  conduct  of  a  fellow  passenger  in  motive  on   another   track  dose  by, 

the  absence  of  employees    (Interna-  is   sufficient    (Philadelphia,  etc  R. 

tional,  etc  Ry.  Co.  v.  Duncan,  121  Go.  v.  Anderson,  72  Md.  519, 20  Atl. 

S.  W.   (Tex.  App.)   362  (1909);  St.  2).    Cases  in  which  it  has  been  held 

Louis,    etc    Ry.    Co.   v.    Shaw,    125  the   doctrine   of   res   ipsa  does  not 

S.  W.    (Ark.)    654    (1910);   Illinois  apply  where  the  injury  might  as  well 

V.   Boston,  etc  Ry.   Co.,  204  Mass.  have  resulted  from  the  fault  of  one 

227,  90  N.  E.  419    (1910);  Barlick  as  of  the  other   (Price  v.  St  Louis, 

V.   Baltimore,   etc   Ry.   Co.,   41    Pa,  etc  Ry.  Co.,  75  Ark.  479,  88  S.  W. 
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shock,*"  or  that  a  missile  was  flung  into  it.**®  It  must, 
however,  further  appear  that  the  particular  negligence, 
thus  proved,  was  the  proximate  cause  of  the  injury  com- 
plained of.**^ 

§  517.  Presumption  of  negligence,  how  rebutted. — 

The  carrier  is,  of  course,  at  liberty  to  repel  the  presump- 

675,  112  Am.  St.  Rep.  179  (1905)  ;  mic  v.  San  Jose  etc.  Ry.  Co.,  156 
Dresslar  v.  Citizents'  St.  Ry.  Co.,  19  Cel.  379,  104  Pac.  986  (1909)  ;  Stan- 
Ind.  App.  383,  47  N.  E.  651  (1897)  ;  bridge  v.  Nassau,  etc.  Ry.  Co.,  135 
Leary  v.  Fitchburg,  173  Mass.  373,  N.  Y.  App.  Div.  38,  119  N.  Y.  Supp. 
53  N.  E.  817  (1899).  Nor  where  668  (1909).  The  doctrine  does  not 
plaintiff  undertakes  to  get  on  a  mov-  apply  where  the  plaintiff's  evidence 
ing  car  (Weber  v.  New  Orleans,  etc.  shows  the  cause  was  probably  un- 
Ry.  Co.,  104  La.  367,  28  So.  892  avoidable  and  outside  the  carrier's 
(1900).  It  must  be  shown  that  the  control  (Central,  etc.  Ry.  Co.  v. 
plaintiff  himself  acted  with  due  care  Brown,  51  So.  (Ala.)  595  (1910) ; 
(Whiting  V.  New  York,  etc.  Ry.  Co.,  and  a  passenger  thrown  from  the 
102  Fed.  850,  43  C.  C.  A.  19,  50L.  R.  platform  by  a  lurch,  not  shown  to 
A.  615  ( 1900) ;  Bosqui  y.  Sutro  Ry.  have  been  extraordinary,  cannot  in- 
Co.,  131  Cal.  390, 63  Pac.  682  (1901).  voke  the  presumption  (Ibid.).  Where 
In  Massachusetts,  where  it  is  held  the  collision  was  between  the  street 
that  a  prima  facie  case  does  not  car  and  a  wagon  in  an  fiction  by  the 
change  the  burden  of  proof,  notwith-  passenger  against  the  street  car  corn- 
standing  the  presumption  may  arise  pany  no  presumption  of  negligence 
from  the  nature  of  the  accident,  this  against  the  street  car  company  arises 
does  not  relieve  the  court,  in  a  proper  (Munzer  v.  Interurban  St.  Ry.  Co., 
case,  on  the  whole  evidence,  from  the  45  Misc.  568,  91  N.  Y.  Supp.  21 
duty  of  directing  a  verdict  for  the  ( 1904 ) ;  Fagan  v.  Rhode  Island  Co., 
defendant  (Gibson  v.  International,  27  R.  I.  51,  60  Atl.  672  (1905); 
etc  Co.,  177  Mass.  100,  58  N.  E.  Blew  v.  Philadelphia  Tr.  Co.,  227 
278,  62  L.  R.  A.  928  (1900).  Pre-  Pa.  St  319,  76  Atl.  17  (1910). 
sumption  of  negligence  does  not  arise  "^  Saunders  y.  Chicago,  etc  R.  Co., 
from  injury  on  the  train  but  it  must  6  S.  Dak.  40,  60  N.  W.  148. 
be  shown  to  have  been  due  to  some  **  Thomas  v.  Philadelphia,  etc.  R. 
agency  or  instrumentality  of  the  car-  Co.,  148  Pa.  St.  180,  23  Atl.  989 
rier,  or  some  defect  therein,  or  to  [missile  never  found] ;  Pennsylvania 
some  act  or  omission  of  its  servants  R.  Co.  v.  McKinney,  124  Pa.  St.  462, 
(Brown  v.  Atlantic  Coast  Line  Ry.  17  Atl.  14  [piece  of  coal], 
Co.,  83  S.  C.  53,  64  S.  E.  1012  (1909).  ""It  is  not  enough  to  prove  that 
The  presumption  of  negligence  does  the  injury  to  the  plaintiff  was  the 
not  apply  where  the  action  in  a  case  natural  consequence  of  the  negligence 
of  collision  is  against  another  com-  of  the  defendant,  but  it  must  also 
pany  than  the  one  on  whose  train  have  been  the  probable  consequence, 
or  car  plaintiff  was  a  passenger  (Kis-  and  the  injury  one  which  might  have 
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tion  of  negligence  when  raised,'*^  by  showing  either  that 
the  injury  was  not  caused  by  the  accident  to  which  it  is 
attributed  by  the  plaintiflf,  or  that  the  defendant  could 
not,  by  the  utmost  care  and  diligence  have  prevented  the 
injury.'®*  Thus  the  presumption  of  negUgence,  which 
arises  from  the  fact  of  a  train  having  run  oflf  the  track, 
is  entirely  removed  by  proof  that  the  displacement  of  the 
train  was  the  direct  result  of  the  willful  act  of  a 
stranger,"*  or  that  the  sudden  weakening  of  a  track  which 
caused  a  train  to  be  overturned  was  caused  by  a  violent 
storm;*""  although  the  effect  of  this  evidence  may  be 

been  reasonably  foreseen  with  ordi-  accident,  can  see  that  some  course  of 

nary  intelligence   (Davis  v.  Chicago,  conduct   or    precaution   would    hare 

•etc.  R.  Co.,  64  Wis.  326,  67  N.  W.  prevented  its  occurrence,  the  carrier 

16).  is  liable  for  having  failed  to  pursue 

•■The  fact  of  the  occurrence  of  an  that  course  or  omitted*  that  precau- 
injury  not  necessarily  importing  neg-  tion.  It  is  to  be  deemed  as  referring 
ligence,  even  if  it  is  prima  facie  to  prudence  and  foresight  to  be  ex- 
proof,  is  not  conclusive  proof  of  neg-  ercised  before  the  accident,  and  with- 
ligence  (Bird  v.  Great  Northern  R.  out  knowledge  that  it  was  about  to 
Co.,  28  L.  J.  (Exch.)   3).  occur    (Bowen  v.   N.  Y.  Central  R. 

"•Baltimore,  etc.  R.  Co.  v.  Swann,  Co.,  18  N.  Y.  408). 

fil  Md.  400,  32  Atl.  175;  East  Ten-  "^Deyo  v.  N.   Y.  Central   R,   Co., 

nessee,  etc.  R.  Co.  v.  Miller,  95  Go.  34  N.  Y.  9;  Latch  v.  Rumner  R,  Co., 

738,  22  S.  E.  660;  Spellman  v.  Lin-  27  L.  J.   (Exch.)   165.     See  Spear  v. 

<joln  Transit  Co.,  36  Neb.  890,  65  N.  Philadelphia,  etc.  R.  Co.,  119  Pa.  St 

W.  270.     Where  a  passenger  is  in-  61,  12  Atl.  824  [dynamite  on  boat]; 

jured  the  law  presumes  the  carrier  Western    Ry.    Co.    of    Alabama    v. 

negligent,    but    the    presumption    is  Walker,    113   Ala.   267,   22   So.    182 

overcome  by  proof  that  the  passen-  (1896). 

ger  was  injured  by  stepping  from  a  ••Ellet  v.  St.  Louis,  etc  R.  Co., 

moving  train    (Chicago,  etc.   R.   Co.  76    Mo.    518*     Violent    snow    storm 

V.  Landauer,  39  Neb.  803,  58  N.  W.  (Denver,   etc.   Ry.   Co.   v.   Andrews, 

434).      When    plaintiff    has    raised  11    Colo.    App.    204,    53    Pac    518 

against    the   carrier   a    presumption  (1898).     Act  of  God  or   t?ta   major 

of  negligence,  it  is  proper  to  charge  (Western  Maryland  Ry.  Co.  v.  Shi- 

that  this   presumption   can   only  be  vers,  101  Md.  391,  61  Atl.  618  (1905). 

rebutted  by  evidence,  on  the  part  of  Unprecedented  rainfall   (Illinois,  etc 

the    carrier,    that    the    accident    oc-  Ry.  Co.  v.  Kuhn,  107  Tenn.  106.  64 

curred    from    circumstances    against  S.   W.  202    (1901).     Violent  storm 

which    human    prudence    a(lid    fore-  (Gulf,  etc.  Co.  v.  Bell,  24  Tex.  App. 

sight   could   not   guard.     This   does  679,  58  S.  W.  614   (1900);  but  not 

not  mean,  that  if  the  jury,  looking  exempt  if  guilty  of  concurring  negli- 

back    at    the    circumstanoes    of    an  gence  (Chicago,  etc.  Ry.  Co.  v.  Cain, 
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counteracted  in  turn  by  showing  that  the  railway  com- 
pany had  reason  to  anticipate  danger  to  its  track,  and 
did  not  take  proper  precautions  against  it.  When  cars 
come  into  collision,  it  is  presumed  that  both  are  owned 
and  managed  by  the  owners  of  the  railroad;  and  this 
presumption  is  not  removed  by  evidence  that  another 
corporation  had  power  to  run  cars  upon  the  same  road. 


866 


§  518.  Evidence.  —  Negligence  is  a  fact  to  be  proved 
like  any  other  fact.  It  will  not  be  presumed.'"  But  it 
need  not  be  directly  proved,  it  may  be  established,  like 
other  facts,  by  the  proof  of  the  circumstances  from  which 
its  existence  may  be  inferred.*"*  Nor  does  the  mere  fact 
of  an  accident  authorize  the  inference  of  negligence. 
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84  S.  W.  (Tex.  App.)  682  (1904).  •"Ayles  v.  Southeastern  R.  Co., 
Inevitable  and  unavoidable  accident  L.  R.  3  Exch.  146.  So  if  any  in- 
(Cincinnati,  etc  Ry.  Co.  v.  Bravard,  jury  happens  to  a  passenger  from 
76  X.  E.  (Ind.  App.)  899  (1906);  contact  with  anything  in  another 
Eaton  V.  Wilmington  City  Ry.  Co.,  car  on  the  road,  the  presumption  is 
75  Atl.  (Del.  Super.)  369  (1910).  that  such  thing  was  under  the  corn- 
Act  of  God  will  not  excuse  if  injury  pany's  control  and  it  must  explain 
could  have  been  prevented  (Black  the  circumstances,  or  be  liable  for 
V.  Charleston,  etc.  R.  Co.,  69  S.  E.  the  injury  (Walker  v.  Erie  R.  Co., 
(S,    C.)    230    (1910).     "It    is    the  63  Barb.  260). 

duty  of  a  railway  company  to  its  ••'  Valente  v.  American  Bridge  Co., 

employees  and  servants,  operating  its  6   Pennw.   556,   73   Atl.  395 .  ( 1907 ; 

trains"  —  a  fortiori  to   its   passen-  Lenkewicz   v.   Wilmington   City   Ry. 

gers  —  "to  make  frequent  and  thor-  Co.,  74  Atl.  (Del.)  11  (1908)  ;  Brown 

ough  inspection  of  its  line  of  road  v.  Union  Pacific  Ry.  Co.,  81   Kans. 

and  bridges;  and  in  case  of  violent  701,  106  Pac.  1001   (1910)  ;  Stone  v. 

storms  it  should  make  such  inspec-  Forest  City  Express  Co.,  105  Me.  237, 

tion  with  more  than  ordinary  promp-  74  Atl.  23    (1909) ;   Stewart  &  Co. 

titude  and  thoroughness,  and  in  par-  v.  Harmon,  108  Md.  446,  70  Atl.  333, 

ticular  to  examine  such  portions  of  20  L.  R.  A.    (X.  S.)    228    (1908); 

it  as  are  liable  to  injury  by  such  Whilt  v.    Public   Service    Corp.,   76 

storms;  and  where  this  duty,  by  the  N.  J.  Law,  729,  72  Atl.  420  (1908)  ; 

rules   of   the    company,    is    devolved  Seitzinger  v.  Burnham  et  aL,  223  Pa. 

upon  section  men  or  section  foreman,  537,  72  Atl.  898  (1909). 

their  negligence  is  the  negligence  of  •"Western  Md.  Ry.  Ck>.  v.  Shivers, 

the  company"    (St.  Louis,  etc.   Ry.  101  Md.  391,  61  Atl.  618    (1905). 

Co.  V.  George,  85  Tex.  150,  19  S.  W.  ••Garrett    v.    People's    Ry.    Co., 

1036     (1902).      Flood'    and    storm  64    Atl.    (Del.)    254     (1906);     Cin- 

( Southern  Pac.  Co.  v.  Schuyler,  135  cinnati,     etc.     Ry.     Co.     v.     Cook's 

Fed.  1015, 68  C.  C.  A.  409  (1905).  Admr.,     24     Ky.     L.     Rep.     2152, 
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though,  as  has  been  seen,  the  nature  or  character  of  the 
accident  may  give  rise  to  the  application  of  the  doctrine 
of  res  ipsa.  Causal  connection  between  the  negligent  act 
or  omission  and  the  injury  must  be  shown  *'**  by  the  plain- 
tiff, it  will  not  be  presumed.'^^  The  injury  and  its  cause 
must  be  shown  by  the  plaintiff,  but  it  is  the  province  of 
the  jury  to  apply  the  common  experience  of  mankind  to 
the  facts  proved  and  consider  all  the  presumptions  that 
thus  arise.*"  To  establish  the  duty  of  the  carrier  the 
relation  of  the  parties  as  passenger  and  carrier  must  be 
shown  by  the  evidence.  And  for  the  purpose  of  estab- 
lishing the  latter  fact  the  plaintiff  must  produce  evidence 
showing  the  defendant's  ownership,  or  control  of,  or 
responsibility  for  the  premises  or  instrumentalities  of 
transportation  on  which  or  by  means  whereof  he  received 
the  injury  complained  of.*^*  Due  care  on  the  part  of  the 
plaintiff,  or  his  freedom  from  contributory  negligence, 
must  be  shown  by  the  plaintiff  in  those  States  where  con- 
tributory negligence  is  not  a  defence,  but  must  be  pleaded 
and  proved  by  the  plaintiff.*'*  Evidence  of  all  the  cir- 
cumstances accompanying  or  surrounding  the  happening 
of  the  injury  and  which  bear  directly  on  the  negligent  act 

73  S.  W.  765;  s.  o.,  26  Ky.  L.  Bep.  (1904) ;    Chicago,    etc    Ry.    Co.   ▼. 

356,  75  S.  W.  218   (1903);   Renders  Latham,  115  S.  W.  (Tex.  App.)   890 

▼.  Grand  Trunk  Ry.  Ck>.,  144  Mich.  (1909).     See  Lunde  ▼.  Cudahy  Pkg. 

387,   108   N.  W.   368    (1906);   Isley  Co.,  139  Iowa,  688,  117  N.  W.  1063 

V.    Virginia    Bridge,    etc.    Co.,    141  (1908). 

N.    C.   220,   53   S.   E.   841    (1906);  •"Sinkovitz   v.    Peters   Land    Co., 

Crowley  v.  Rochester  Fire  Wks.  Co,.  6  Ga.  App.  788,  64  S.  E.  93  (1909) ; 

96   App.   Div.    13,   88  N.  Y.   Supp.  Gunn  v.  Ohio  River  Ry.  Co.,  36  W. 

843.     The  foregoing  cases,  however,  Va.  165,  14  S.  E.  465,  32  Am.  Si. 

are  to  be  understood  as  qualified  by  Rep.  842  (1892). 

the  doctrine  of  res  ipsa  as  just  ez-  "*  Davidson  v.   Royal   Amusement 

plained.  Co.,   114  Mo.  App.  564,   129  S.  W. 

•~  Central,  etc.  Ry.  Co.  v.  Black-  241    (1910);    Dooley  v.   Healey,  95 

bum,  7  Ga.  App.  766,  68  S.  E.  339  App.  Div.  271,  88  N.  Y.  Supp.  966. 

(1902);     Bracey     v.     Northwestern  "*Rabe  v.  Sommerbeck,  94   Iowa, 

Impr.    Co.,    109    Pac     (Mont.)     706  656,  63  N.  W.  468  (1895);  Chicago, 

(1909).  etc.  Ry.   Co.  v.   Gunderson,   74   m. 

•"Texas,    etc.    Ry.    Oo.    v.    Shoe-  App.  356. 
maker,  98  Tex.  451,  84  S.  W.   1049 


1421  CABBIEBS  OF  PASSENGEBS.  [§  518 

alleged,  and  tend  to  show  the  care  or  want  of  it  of  either 
party  and  its  exercise  in  the  particular  case,  is  relevant 
and  admissible.*"  Such  evidence  is  a  part  of  the  affair 
and  is  commonly  called  res  gestae,  that  is  things  done, 
the  facts  of  the  transaction,  or  circumstances  from  which 
the  main  fact  may  be  reasonably  inferred;  it  includes 
events  speaking  for  themselves  through  the  instinctive 
acts,  words,  declarations  and  explanations  of  participants 
so  closely  connected  with  the  principal  fact  as  to  consti- 
tute a  part  of  it  and  tend  to  explain  it.  The  rule  ex- 
cludes such  statements  or  declarations  as  are  a  mere  nar- 
ration of  the  occurrence  and  self-serving."*  Custom  or 
usage  of  well-managed  concerns  in  like  business  and  in 
like  case  is  admissible  on  the  issue  of  care,'"  when  not 
obviously  unreasonable,*^®  or  in  contradiction  of  common 
knowledge  *"  and  when  confined  to  similar  situations  and 
conditions."*^      Evidence  of  habitual  negligence  in  the 

•"Richardson  v.  Nelson,  221   m.  483,  101  S.  W.  024  (1907).    "They 

254,  77  N.  £.  583    (1906);   Poor  v.  must  be  necessary  incidents   to  the 

Sears,    164    Mass.    639,    28    N.    Q.  litigated  act;  necessary  in  this  sense, 

1046,  26  Am.  St.  Rep.  272    (1891);  that  they  are  a  part  of  the  imme- 

Piehl  v.  Albany  Ry.  Co.,  162  N.  Y.  diate  concomitants  or  conditions  of 

617,   57  N.  E.   1122,  aff'g  30  App.  such  act,  are  not  prejudiced  by  the 

Div.  166,  51  N.  Y.  Supp.  755  (1900) ;  calculated    policy    of    the    actors  " 

Orcutt  V.  Century  Bldg.  Co.,  214  Mo.  (Wharton  Cr.  Ev.,  §  263). 

35,  112  S.  W.  532   (1908)  ;  Posener  •"Florida,  etc.  Ry.  Co.  v.  Lassiter, 

V.  Harvey,   125  S.  W.    (Tex.  App.)  52  So.   975    (1910);   Laurie   Co.  v. 

356    (1910);    Freeman   v.    Puckett,  McCullough,      Ind.      90  N.  E.  1014 

120  S.  W.   (Tex.  App.)   514   (1909).  (1910)  ;  Campbell  v.  Duluth  Ry.  Co., 

■"People    V.    Wong   Ark.   96    Cal.  107    Minn.    358,    120    N.    W.    375 

126,   30  Pac.   1116    (1892) ;    People  (1909)  ;  Chicago,  etc.  Ry.  Co.  v.  Cle- 

V.    Dewey,    2    Idaho,     83,    6     Pac.  ments,  116  S.  W.    (Tex.  App.)    664 

103.      Explanatory     acts,     explana-  (1909). 

tions    or    declarations     (Davids    v.  •"  Kelly  v.  Parker- Washington  Co., 

People,   192   111.   176,  61   N.  E.  637  107   Mo.   App.    490,    81    S.    W.    631 

(1901).      "What    is    done    or    said  (1904)  ;  Miller  v.  Pendleton,  8  Gray, 

by  participants  under  the  immediate  587. 

spur  of  a  transaction"    (Graves  v.  ""Simonds  v.  City  of  Baraboo,  93 

People,    18    Colo.    170,    32    Pac.    63  Wis.  40,  67  N.  W.  40,  57  Am.   St. 

(1892).      See    also    State   v.    Birks,  Rep.  895   (1896). 

199  Mo.  263,  97  S.  W.  678   (1907)  ;  ""Chicago   City   Ry.    Co.    v.    Tay- 

Illinois  Ry.  Co.  v.  Houchins,  136  Ky.  lor,  170  111.  49,  48  N.  E.  831  (1897). 
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same  regard  at  or  about  the  same  time  is  admissible; 
but  evidence  of  previous  negligent  acts  of  an  employee, 
and  of  his  habits  and  reputation^  care  and  skill,  is  ad- 
missible only  where  the  plaintiff  has  introduced  some  evi- 
dence of  his  unskillfulness  in  the  particular  occasion."* 
To  show  the  existence  of  the  defect  causing  the  accident, 
and  knowledge  or  notice  on  the  part  of  the  defendant,  and 
as  tending  to  show  that  the  injury  resulted  therefrom,  it 
is  admissible  to  introduce  evidence  of  other  accidents  or 
injuries  due  to  the  same  cause ;  '**  but  not  such  as  occur 
subsequently.***  Evidence  is  also  admissible  of  the  con- 
dition existing  a  reasonable  time  before  and  after  the 
accident  as  tending  to  reflect  its  condition  at  the  time."' 
Evidence  of  changes  and  repairs  or  other  precautions 
made  by  the  defendant  to  avoid  recurrence  of  such  in- 
juries is  inadmissible.'**  The  subsequent  admissions  or 
declarations  of  an  agent  or  servant  of  a  carrier  that  an 
injury  to  a  passenger  was  caused  by  his  negligence,  or 
that  of  his  coservants,  are  not  competent  evidence  as 
against  the  carrier ;  because,  although  the  agent  may  have 
had  authority  to  do  the  act  in  connection  with  which  the 

•*  Floytmp    V.    Boston,    etc.    By.  Chicago,  etc  By.  0>.,  78  Iowa,  564^ 

Co.,   163  Maes.   152,  39  N.  E.  797;  43  N.  W.  629,  5  L.  R.  A.  813. 

Coffee  V.  New  York,  etc.   Ry.   Orx,  •"  Newcomb  v.  New  York,  etc.  Ry. 

155Ma88.  921,  28  N.E.  1128  (1891);  Co.,    169  Mo.    409,   69    S.  W.  348 

Davidson  v.  St.  Paul,  etc.  Ry.  Co.,  (1902);  Nelson  v.  Young,  91  App. 

34  Minn.  51,  24  N.  W.  324;  Pigott  Div.  457,  87  N.  Y.  Supp.  69,  alTd,. 

V.  Lilly,  55  Mich.  150,  20  N.  W.  879.  180  N.  Y.  523,  72  N.  E.  1126  (1904) ; 

"■Montgomery,  etc.  Ry.  Co.  v.  Ed-  Muller   v.   Hale,    138    CaL   163,  71 

monds,  41  Ala.  667.  Pac.  81   (1903). 

"•Carroll  v.  Boston,  etc.  Ry.  Co.,  "•Parkin    v.    Grayson-Owen    Co.^ 

200  Mass.  527,  86  N.  E.  793  (1909) ;  106  Pac.    (Cal.)    210    (1909);  Dia- 

Winkle  v.  Peck  Dry  Goods  Co.,  132  mond  Rubber  Co.  v.  Harryman,  41 

Mo.    App.    656,    112    S.    W.     1026  Colo.    415,    92    Pac    922    (1908); 

(1908);   Fisher  v.  Boston,  etc.  Ry.  Consl.   Gas.   etc.   Co.   v.  State.  10& 

Co.,  72  Atl.    (N.  H.)   212   (1908).  Md.  186,  72  Atl.  661    (1909);  Prib- 

"*  Los  Angeles  Cemetery  Assn.  v.  beno  v.  Chicago,  etc.  Ry.  Co.,  81  Xeb. 

Los  Angeles,  103  Cal.  461,  27  Pac.  657,   116  N.  W.  494    (19081:  Place 

375    (1894)  ;   Missouri,  etc.  Ry.  Co.  v.  Grand  Trunk  Ry.  Co.,  82  Yt  42,. 

V.   Stafford,   31   S.   W.    (Tex.  App.)  71  Atl.  836   (1908). 
319    (1896).     But  see  Grahlman  v. 
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negligence  occurred,  such  authority  does  not  include  an 
authority  to  furnish  a  subsequent  narrative  of  what  he 
did  and  how  he  did  it.  This  rule  has  been  applied  to  the 
admissions  of  the  captain  of  a  steamer,  in  an  action  by  a 
jjassenger  against  its  owners ;  *"  to  the  declarations  of  a 
ticket  agent  in  an  action  against  a  railroad  company;  ^^ 
shortly  after  an  accident,  that  he  had  caused  it  by  the 
to  those  of  an  engineer,  made  from  ten  to  thirty  minutes 
after  an  accident,  as  to  the  rate  of  speed  at  which  his 
train  was  running;*^®  to  those  of  a  brakeman,  made 

■"Union  Packet  Co.  v.  Clough,  20  son,  67  Fla.  165,  48  So.  750  (1909) ; 

Wall.  628.  McDonald   v.    Metropolitan    St.    Ry.. 

"•Milwaukee,  etc  R.  Co.  v.  Fin-  Co.,  219  Mo.  468,  118  S.  W.  78 
ney,  10  Wis.  388.  The  presumption  (1909)  ;  Georgia,  etc.  Ry.  Co.  v.  Gil- 
casts  upon  the  defendant  the  burden  leland,  133  Ga.  621,  66  S.  E.  944 
of  explaining  the  circumstances  of  (1909);  Fuhry  v.  Chicago,  etc.  Ry. 
the  accident  in  a  manner  relieving  Co.,  144  111.  App.  421,  aff'd,  88  N.  E. 
itself  of  liability,  or  showing  plain-  221  (1909);  Sewell  v.  Detroit,  etc. 
tiff's  contributory  negligence  (City,  Ry.  Co.,  168  Mich.  407,  123  N.  W. 
etc.  Suburban  Ry.  Co.  v.  Svedborg,  2  (1909);  Burke  v.  State,  64  Misc. 
194  U.  S.  201,  40  Law  Ed.  936,  24  Rep.  668,  119  N.  Y.  Supp.  1089 
Sup.  Ct.  666,  aff'g  20  App.  D.  C.  (N.  Y.  Ct.  CI.)  1089  (1909)  ;  Curtis 
643  (1900)  ;  Whitney  v.  New  York,  v.  Southern  Ry.  Co.,  151  N.  C.  623, 
etc.  Ry.  Co.,  102  Fed.  860,  43  C.  C.  A.  66  S.  E.  699  (1909);  Texas,  etc. 
19,  60  L.  R.  A.  616  (1900) ;  Patter-  Ry.  Co.  v.  Mosley,  124  S.  W.  (Tex. 
son  V.  San  Francisco,  etc.  Ry.  Co.,  App.)  486  (1910);  Shelton  v.  South- 
147  Cal.  178,  81  Pac.  631  (1906);  em  Ry.  Cq.,  86  S.  W.  98,  67  S.  E. 
Feary  v.  Metropolitan  St.  Ry.  Cb.,  899  (1910);  Southern  Pac.  Ry.  Co. 
162  Mo.  76,  62  S.  W.  452  (1901) ;  v.  Blake,  128  S.  W.  (Tex.  App.)  668 
Lincoln  Tr.  Co.  v.  Webb,  73  Neb.  (1910);  Sullivan  v.  Capital  Tr.  Co., 
136,  102  N.  W.  268  (1905)  ;  Bialv.  34  App.  D.  C.  358  (1910)  ;  Barker 
Interurban  St  Ry.  Co.,  90  N.  Y.  v.  Chicago,  etc.  Ry.  Co.,  149  ni.  App. 
Supp.  434  (1904);  Texas,  etc.  Ry.  620,  aff'd,  90  N.  E.  1057  (1910); 
Co.  V.  Frey,  25  Tex.  App.  886,  61  Rice  v.  Chicago,  etc  Ry.  Co.,  131 
S.  W.  442  (1901);  Cleveland,  etc.  S.  W.  (Ma  App.)  874  (1910);  Sher- 
Ry.  Co.  V.  Hadley,  40  Ind.  App.  731,  man  v.  Southern  Pac.  Co.,  Ill  Pac. 
82  N.  E.  1025,  rehearing  refused,  84  (Nev.)  416  (1910)  ;  Brumberger  v. 
N.  E.  13  (1908)  ;  Morgan  v.  Chesa-  Joline,  126  N.  Y.  Supp.  519  (1910)  ; 
peake,  etc.  Ry.  C3o.,  32  Ky.  Law  Rep.  Roanoke,  etc.  Ry.  Co.  v.  Sterrett,  68 
330,  106  S.  W.  961  (1907);  Baum  S.  E.  (Va.)  998  (1910);  Minneapo- 
V.  New  York,  etc.  Ry.  Co.,  124  App.  lis,  etc.  St.  Ry.  Co.  v.  Odegarrd,  182 
Div.  12,  108  N.  Y.  Supp.  265  (1908) ;  Fed.  56  (1910). 
Sloan  V.  Little  Rock,  etc.  Ry.  Co.,  "*  Vicksburg,  etc.  R.  Co.  v.  O'Brien, 
89  Ark.  574,  117  S.  W.  551  (1909)  ;  119  U.  S.  99.  Declaration  of  an  en- 
Seaboard  Air  Line  Ry.  Co.  v.  Thomp-  gineer,   made   five    minutes    after    a 
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shortly  after  an  accident^  that  he  had  caused  it  bv  the 

child  had  been  run  over  and  carried  Div.  100,  87  N.  Y.  Supp.  864  ( 1905) ; 

away  a  quarter  of  a  mile,  held  in-  Swigelsky  v.  Interurban  St.  Ry.  Co., 

admissible    (Durkee   v.    Central    Pa^  91  X.  Y.  Supp.  350  (1904).    Where 

cific  R.  Ck>.,  69  Cal.  533).    See  also,  defendant  showed  that  a  strike  was 

as  to  subsequent  declarations  of  con-  in  progress,  that  the  cars  were  st- 

ductor  and  engineer,   Alabama,  etc.  tacked  by  a  mob,  missiles  thrown  at 

R.  Co.  V.  Hawk,  72  Ala.   112;   and  it,  and  some  of  them  found  on  the 

of    trainmen,    Adams    v.    Hannibal,  track  that  probably  caused  the  de- 

etc.   R.   Co.,   74   Mo.   533.     Chicago,  railment,  held  that  plaintiff's  prima 

etc.  Ry.  Co.  y.  Grimm,  25  Ind.  App.  facie  case  arising  from  the  presump- 

494,  57   N.  E.  640    (1900);   Cincin-  tion  of  negligence  against  the  car- 

nati,  etc.  Ry.  Co.  v.  Bravard,  38  Ind.  rier    was    rebutted     (Cheetham    v. 

App.    422,    76    N.    E.    899    (1906)  ;  Union  Ry.  Co.,  26  R.  I.  279,  58  AtL 

Cronk  v.  Wabash  Ry.  Co.,  123  Iowa,  881   (1904).    See  also  St.  Louis,  etc 

349  (1904)  ;  Meador  v.  Missouri  Pac.  Ry.  Co.  v.  Harkey,  88  S.  \V.  (Tex. 

Ry.  Co.,  62  Kans.  805,  61  Pac.  442  App.)   506    (1905).     Where  the  eri- 

(1900)  ;    Illinois,    etc.    Ry.    Co.    v.  dienoe  showed  that  the  train  had  run 
Kuhn,  107  Tenn.  106,  64  S.  W.  202  some  200  miles  without  any  defect 

( 1901 )  ;  Illinois,  etc.  Ry.  Co.  v.  Por-  being    disclosed     in    machinery    or 
ter,    117   Tenn.    13,   94    S.    W.    666  equipment,    that   the   track  was  in 
(1906)  ;   International,  etc.  Ry.   Co.  good  order,  that  several  cars  in  front 
V.   Thompson,  34  Tex.   App.   67,   77  part  of  the  train   had  passed  orer 
S.  W.  439    ( 1903) .     Where  the  de-  the  place  in  safety,  and  that  the  train 
fendant  introduced  evidence  that  the  was  running  very  slow  at  the  time, 
rate  of  speed  was   reasonable,   that  held  to  authorize  the  jury  to  find 
track  and  roadbed  were  in  first  class  that  the  presumption  of  negligence 
condition,  that  the  cause  of  derail-  had  been  rebutted,   though  no  evi- 
ment   was   a   freshly   broken    flange  dence  was  offered  explanatory  of  the 
on  one  of  the  car  wheels;  that  the  accident    (David  v.    Galveston,  etc 
wheel  was  properly  constructed),  was  Ry.  Co.,  93  S.  W.   (Tex.  App.)  222 
duly  tested  both  at  the  factory  and  C1906).     See   also   Sloan  v.  Little 
before  being  used  in  the  car,  and  was  Rock,  etc  Ry.  Co.,  89  Ark.  574,  117 
duly    inspected    during   the   day   on  S.    W.    551     (1909);    Seaboard   Air 
the  trip,   and   found   in   apparently  Line  Ry.  Co.  v.  Thompson,  57  Fla. 
first  rate  condition ;  the  plaintiff  hay-  155,  48  So.  750    (1909);  McDonald 
ing  relied  on  his  prima  facie  case  v.  Metropolitan  St.  Ry.  Co.,  219  Ma 
made  by  the  presumption  of  negli-  468,   118   S.   W.   78    (1909);  Chris^ 
gence   from  the  fact  of  derailment,  tensen  v.  Oregon,  etc.  Ry.  Co.,  90  Pac. 
held  that  the  presumption  was   re-  (Utah)    676,  20  L.  R.  A.  (K.  S.) 
butted  and  that  the  evidence  would  255   (1909)  ;  Reems  v.  New  Orleans, 
not  sustain  a  verdict  for  the  plain-  etc.   Ry.   Co.,    126   La.  511,  52  Sa 
tiff    (Florida,   etc    Ry.    Co.   v.    Ru-  681    (1910);    Southern  Pac  O).  v. 
dulph,    113   Ga.    143,   38   S.  E.    328  Blake,  128  S.  W.    (Tex.  App.)   668 
(1901).     See   also   Omaha   St    Ry.  (1910);   Sherman  v.  Southern  Pac. 
Co.  V.  Boesen,  74  Neb.  764,  105  N.  W.  Co.,    Ill    Pac.    (Nev.)    416   (1910). 
303,  4  L.  R.  A.  (N.  S.)   122  (1905)  ;  It  is  said  that,  when  plaintiff  rests 
Klinger  v.  United  Tr.  Co.,  181  N.  Y.  his    case    on    the    presumption,   the 
521,  73  N.  ]i).   1125:   s.  c,  92  App.  burden  on   the   defendant  is  merely 
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misplacing  of  a  switch ;  *^®  to  those  of  a  car  driver,  made 
after  the  car  had  stopped,  but  before  he  had  left  it,  that 
he  could  not  stop  the  car,  because  the  brakes  were  out  of 
order ;  *®^  and  to  those  of  the  conductor  of  a  train,  as  to 
the  bad  condition  of  the  road,  made  a  moment  before  the 
occurrence  of  the  accident,'"  and  to  those  of  a  president, 
as  to  the  fault  of  a  servant,  made  to  the  servant  only."' 
But  directions  or  declarations  of  a  servant,  upon  which 
the  passenger  had  a  right  to  rely  and  did  rely,'^*  or  the 
omission  of  notices  which  ought  to  have  been  given,"'  are 
competent.  The  plaintiff  has  a  right  to  prove  all  the  cir- 
cumstances attending  the  accident,  as  part  of  the  res 
gestae;  ^^^  he  may  show  his  own  position,  conduct  and 
appearance,  and  may  prove  what  excitement  and  con- 
fusion prevailed  among  the  other  passengers,  as  a  result 
of  the  accident,  for  the  purpose  of  showing  its  nature ;  "^ 
and  he  may  prove  what  they  did,  as  evidence  of  what  was 

to  rebut  the  inference  of  due  care  Mo.  App.  134  [assurance  of  safety  of 

and  not  to  satisfactorily  account  for  baggage  on  seat] ;  Missouri  Pac.  R. 

the  accident  (Qamer  v.  Chicago,  etc.  Go.  v.   Callahan    (Tex.),    12   S.   W. 

Ry.  Co.,   160  ni.  App.  149    (1910).  833   [directions  of  conductor];  Bul- 

For  evidence  held  not  to  rebut  the  lard  v.  Boston,  etc.  R.,  64  N.  H.  27, 

presumption  of  negligence  in  case  of  6  Atl.  838  [directions  to  passengers 

injury  to  a  passenger  on  a  special  other  than  plaintiff ] . 

freight  by   derailment,   see   Roberts  ""Missouri  Pac  R.  Co.  v.  Calla- 

V.  Sierra  Ry.  Co.,  Ill  Pac.    (Cal.)  han   (Tex.),  12  S.  W.  833  [absence 

519,  527   (1910).  of  notice  of  starting]. 

"•  Patterson  v.  Wabash,  etc  R.  06.,  *•  Hallahan  v.  N.  Y.,  Lake  Erie, 

54  Mich.  91.  etc.  R.  Co.,  102  N.  Y.  194,  6  N.  E. 

•"  Luby  V.  Hudson  River  R.  Co.,  287.    Where  deceased  was  on  a  train 

17  N.  Y.   131;   Whitaker  v.  Eighth  which  stopped  before  it  reached  the 

Ave.  R.  Co.,  51  Id.  395;  Anderson  ▼•  station,   and   deceased  got   off,   and 

Rome,  etc.  R.  Co.,  54  Id.  334.  was  killed  by  a  passing  train,  eyi- 

***  Mobile,  etc.  R.  Co.  v.  Ashcraft,  dence   by    passengers    on   the    same 

48  Ala.  15 ;  Jammison  ▼.  Chesapeake,  train,  but  in  different  cars,  that  the 

«tc.  R.   Co.,  92  Va.   327,  23   S.  E.  train  stopped  before  it  reached  the 

758     [conductor's    statement   as   to  station,  and  the  name  of  the  station 

where  he  was  at  time  of  accident],  was  called,  is  admissible  (Merrill  v. 

"•Lombard,  etc.   R.   Co.  v.   Chris-  Eastern  R.   Co.,   139  Mass.   252,  29 

tian,   124  Pa.   St   114,   16  Atl.   628  N.  E.  666). 

[declarations  of  president  as  to  driy-  ""^  Hallahan  y.   N.   Y.,  Lake  Erie, 

er's  negligence].  etc  R.  Co.,  supra. 

■•*  Hampton  v.  Pullman  Car  Co.,  42 

[Law  op  Neo,    Vol.  1  —  90] 
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deemed  prudent  by  others  in  the  same  situation/*®  Evi- 
dence of  notice  to  a  carrier,  cotemporaneous  with  an  acci- 
dent, of  the  insecure  condition  of  his  appliances,  is  com- 
petent to  prove  his  negligence  in  not  keeping  them  in  a 
safe  condition."®  The  defective  condition  of  a  portion  of 
a  railroad  track,  where  an  accident  occurred,  cannot  be 
shown  by  proof  that  other  remote  portions  were  defec- 
tive.*****  The  plaintiff's  admission  at  the  time  of  his  in- 
jury, as  to  its  cause,*"^  that  he  blames  no  one  but  him- 
self,*®^ is  admissible  on  behalf  of  the  carrier.  Many  other 
points  of  evidence  might  be  mentioned;  but  we  do  not 
attempt  to  deal  fully  with  the  subject  here.^ 
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§  519.  Contributory  negligence  of  passenger.  —  Many 
illustrations  of  the  rule  of  contributory  negligence,  which 
were  given  in  the  chapter  on  that  subject,  have  been 
drawn  from  cases  of  injuries  to  passengers  by  the  negli- 
gence of  carriers,  in  which  the  former's  negligence,  con- 

*•  Twomley  v.   Central  Park,  etc..  tnrial ;  no  bell-cord] ;  Hill  v.  Ninth 

R.  Co.,  69  N.  Y.   168 ;   Mobile,  etc  Ave.  R.  Co.,  109  N.  Y.  239,  16  N.  E. 

R.  Co.  v.  Aahcraft,  48  Ala.  15.    See  61    [speed    of   street-car,   when  ma- 

§  110,  ante,  terial] ;  Hardy  v.  Milwaukee  R.  Co., 

"•Parker   v.    Boston,    etc.    Steam-  89  Wis.   183,  61  N.  W.   771    [speed 

boat  Co.,  109  Mass.  449.  of   street-car,  when   not  material]; 

•*  Louisville,  etc.   R.   Co.   v.   Fox,  Alabama  G.   S.  R.   Co.  v.   Hill,  93 

11  Bush,  495.     Compare  cases  cited  Ala.   514,   9    So.   722    [condition  of 

under  §  411,  ante,  other    rails   and    cross-ties    in  near 

*"  Olivier  v.  Louisville,  etc.  R.  Co.,  vicinity   admissible].     For  cases  on 

43  La.  Ann.  804,  9  So.  431  [express  evidence   offered    by    the   defendant, 

and  tacit].  see  Louisville,  etc  R.  Co.  v.  McEwan, 

*«  Gulzoni  v.  Tyler,  64  Cal.   334 ;  98  Ky.  700,  31  S.  W.  465  [reputati<» 

andl  other  cases  cited  under  §   110,  as  evidence  of  servant's  competency 

ante.  and  efficiency] ;  O'Neil  v.  Lynn,  etc 

^  For  cases  on  evidence  offered  for  R.  Co.,  155  Mass.  371,  29  N.  E.  630 

the  plaintiff,  see  Grisim  v.  Milwau-  [admissibility  of  rules  unknown  to 

kee  R.   Co.,  84  Wis.   19,  54  N.  W.  passenger] ;      Augusta     R,     Co.    v. 

104  [malice  of  driver  inadmissible?];  Glover,   92   Ga.    132,    18   S.   R  406 

Texas,  etc.  R.  Co.  v.  Pierce,  10  Tex.  [passenger's  inexperience] ;  Ohio,  etc. 

Civ.  App.  429,  30  S.  W.  1122  [insult  R.   Co.  v.  Voight,   122   Indi  288,  23 

by    strangers,     when     immaterial] ;  N.  E.  774  [evidence  as  to  constmc* 

Keating  v.  Detroit,  etc.  R.  Co.,  104  tion  of  cars  must  relate  to  car  in 

Mich.  418,  62  N.  W.  575  [speed  ma-  question]. 
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tributing  to  the  injury,  was  set  up  by  way  of  defence. 
Referring  to  that  chapter  for  a  more  complete  statement 
of  the  subject,  we  shall  only  give  in  this  case  some  further 
illustrations  of  what  is,  and  what  is  not,  such  contributory 
negligence  on  the  part  of  a  passenger,  as  will  defeat  his 
action  against  the  carrier.  It  is  deemed  contributory  neg- 
ligence, within  the  rule,  for  a  passenger  to  do  any  volun- 
tary act  which  unnecessarily  exposes  him  to  the  risk  of 
injury,  or  to  omit  any  proper  precautions  against  it. 
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^Laffin   V.    Buffalo,   etc.    R.    Co.,  prudent  person  would  not  have  done 

106  N.  Y.   136,  12  N.  E.  599  [step-  (Union  Tr.  Co.  v.  Sullivan,  38  Ind. 

ping  from  car  without  looking   for  App.  513,  76  >i.  E.  116  (1905).    The 

platform] ;   Hanrahan  v.  Manhattan  true  enquiry  is  whether  a  person  of 

R.  Co.,  63  Hun,  420,  6  N.  Y.  Supp.  ordinary    prudence,    with    the    same 

395    [stepping  on   platform  without  knowledge   and   in   the   same   situa- 

looking  at  it] ;  Palmer  v.  Penn.  Co.,  tion,  would  have  done  as  the  plaintiff 

111  N.  Y.  488,  18  N.  E.  859  [neglect-  did    (Clerc  v.  Morgan,  etc.  Ry.  Co., 

ing  to  use  hand-rail  on  icy  platform].  107  La.  370,  31  So.  886,  90  Am.  St. 

A  passenger  who  unnecessarily  ex-  Rep.   319    (1902).     Must  use  one's 

poses  himself  to  danger  while  alight-  natural  senses   for  his  own  protec- 

ing  from  a  train  is  guilty  of  con-  tion   (Fraser  v.  California,  etc.  Ry. 

tributory  negligence,  though  he  does  Co.,  146  Cal.  714,  81  Pac.  29  (1902)  ; 

not  know  of  the  dangers  to  which  he  Piper  v.  New  York,  etc.  Ry.  Co.,  156 

is  exposed    (111.   Central   R.    Co.   v.  N.  Y.  224,  60  N.  E.  861,  66  Am. 

Davidson,  12  C.  C.  A.   118,  64  Fed.  St.  Rep.  560,  41  L.  R.  A.  724  (1898). 

301).     Willful   disobedience  of  rea-  Passenger    is    required    to    exercise 

sonable  orders  is  negligence   (Dodge  only  ordinary  care  for  his  own  safety 

V.  Boston,  etc.  S.  S.  Co.,  148  Mass.  (West  Chicago,  etc.  Ry.  Co.  v.  Man- 

207,  19  N.  E.  373;  Tillett  v.  Lynch-  ning,    170    III.    417,    48    N.    E.   968 

burg,  etc.  R.  Co.,  116  N.  C.  662,  20  (1897);    Same    v.    Home,    197    III. 

S.  E.  480  [entering  car  not  intended  250,    64   N.    E.    331,    aff'g    100    Ul. 

for  train,  in  spite  of  warning] ) .     A  App.  259    ( 1902 ) ;    Chicago,  etc.   R. 

passenger  who  provokes  an  assault  Co.  v.  Winfrey,  67  Neb.  13,  93  N.  W. 

by   using   abusive   language,    cannot  626   (1903);  Becker  ▼.  Lincoln,  etc. 

recover  from  the  carrier    (Harrison  Co.,    174    Mo.    246,    73    S.    W.    581 

V.  Fink,  42  Fed.  787;  Scott  v.  Cen-  (1903);    Cleveland,   etc.   Ry.   Co.   v. 

tral  Park,  etc.  R.  Co.,  63  Hun,  414,  Hadley,  40  Ind.  App.  731,  82  N.  E. 

6  N.  Y.  Supp.  382).     As  in  other  1025,   rehearing  denied    (Supp.)    84 

cases  a  passenger's  negligence,  which  N.  E.  13  (1908).    Bound  to  act  pru- 

is  not  a  proximate  cause  of  the  in-  dently  with  relation  to  such  knowl- 

jury,  does  not  bar  a  recovery  ( Atchi-  edge  as  he  has  (Elliott  v.  Wilming- 

son,  etc.  R.  Co.  v.  Hughes,  55  Kans.  ton  City  Ry.  Co.,  73  Atl.  (Del.  Sup.) 

491,   40    Pac.    919     [slight  inatten-  1040   (1908).     But  it  said  that  the 

tion] ) .    Knowingly  exposing  himself  proper  test  of  his  knowledge  is  not 

to  danger  in  a  way  that  an  ordinarily  necessarily    what    he    himself    pos- 
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As  a  general  rule,  he  cannot  recover  for  an  injury  to  his 
arm  or  head,  while  improperly  projecting  out  of  the  win- 
clow  of  a  railroad  car  or  a  stage ;  *^^  and  in  many  instances, 
it  has  been  held  that  such  an  act  is  negligence,  as  matter 
of  law ;  *^  but  it  is  sometimes  held  to  be  a  question  of 

Besses  but  what  a  person  of  ordinary  dianapolis  R.  Ck>.  v.  Rutherford,  29 
prudence  would  know  under  the  same  Ind.   82 ;    Louisville,   etc   R.   Co.  v. 
circumstances    (Cincinnati,   etc.   Ry.  Sickings,   5   Bush,    1.     This  defense 
Co.  V.   Barkhardt,  30  Ohio  Cir.  Ct.  is  available,  not  only  to  the  carrier, 
R.  600  (1008).    Ordinary  care  (Mar-  but  to  any  stranger  causing  injuiy 
tin  V.   Missouri,   etc.   Ry.    Co.,    137  to   a   passenger    (Moore   v.   Edison 
Mo.  App.  604,  110  S.  W.  444  (1000).  Electric  Co.,  43  La.  Ann.  702,  9  Sa 
And  on  a  mixed  train  must  exercise  433 ;  Favre  v.  Louisville,  etc.  R.  Co., 
care    commensurate    with    increased  01    Ky.    541,    16   S.   W.   370   [hand 
risk  incident  to  such  mode  of  travel  outside   of    window] ) .     Resting  an 
(Suttle    V.    Southern    Ry.    Co.,    150  elbow  on  the  inside  of  the  window- 
N.    C.    668,   64    S.   E.    778    (1000).  sill    is   not   contributory  negligence. 
Cannot    shut    his    eyes    to    obvious  though  an  injury  be  suffered  partly 
danger    (Fujise  v.  Los  Angeles,  etc.  in    consequence    thereof    (Farlow  v. 
Ry.  Co.,  12  Cal.  App.  207,  107  Pac.  Kelly,  108  U.  S.  288,  2  Sup.  Ct  555; 
317  (1010).  Passenger  is  not  relieved  Winters  v.  Hannibal,  etc.  R.  Oa,  39 
of   the   duty  of  exercising  ordinary  Mo.   468;    Hallahan  v.  N.  Y.,  Lake 
prudence  by  the  carrier's  neglect  to  Erie,  etc.  R.  Co.,  102  K.  Y.  194,  6 
aimounce  station  or  light  platform  N.  E.  287 ;  Gerroantown  Pass.  R.  Ck). 
(Chesapeake,  etc.  Ry.  Co.  v.  Robiur  v.  Brophy,  105  Pa.  St.  38;  Ctarlco 
son,  123  S.  W.  308   (1000).     Where  v.  West  Va.,  etc.  R.  Co.,  35  W.  Va. 
one   has  ample   time   to   board   the  380,    14   S.   £.    12).     See  generally 
train  but  chooses  to  wait  until  it  cases  cited  under  §§  06,  101,  ante; 
starts  and  then  catching  hold  of  one  Miller  v.   St.   Louis  R.   Co.,  5  Mo. 
of  the  handle  bars  is  thrown  against  App.  471  [slight  exposure  not  negli* 
a  truck  on  the  platform,  he  cannot  gence  per  ae] ;  Spencer  v.  Milwaukee, 
recover  (Southern  Ry.  Co.  v.  Nichols,  etc  R.  CJo.,  17  Wis.  487.    A  pasaen- 
68  S.  W.    (6a.)    780    (1010).     The  ger  is  not  bound  to  examine  window- 
true  test  where  one  steps  into  space  sills,  before  resting  on  them  (Gulf, 
in  attempting  to  board  a  street  car  etc.  R.  Co.  v.  Killebrew  [Tex.],  20 
is  not  whether  by  looking  she  could  S.   W.   182).    But  see   Geoigetown, 
have  seen  the  danger,  but  whether  a  etc.  Ry.  Co.  v.  Smith,  26  App.  D.  C 
person  of  ordinary  prudence  would,  250,  5  L.  R.  A.  (X.  S.)  274  (1905). 
under   the  circumstances,   have  dis-        ^Pittsburgh,  etc.   R.   Ox  t.  M^ 
covered  it    (Brisbin  v.  Boston  Elec.  Clurg,    56   Pa.    St    204    [overruling 
Ry.    Co.,    03    N.    E.     (Mass.)     572  New  Jersey,  etc.  R.  Co.  v.  Kennard, 
(1010).  21    Id.  203];   Butler  v.  Pittsburgh, 
**Holbrook  v.  Utica,  etc.  R.  Co.,  etc.  R.  Co.,  130  Id.  105,  21  Atl.  500; 
12  N.  Y.  236;  Dun  v.  Seaboard,  etc  Pittsburgh,  etc.  R.  Co.  v.  Andrews, 
R.  Co.,  78  Va.  645;  Pittsburgh,  etc.  30   Md.   320;    Todd   v.   Old  Colony, 
R.  Co.  V.  Andrews,  30  Md.  320;  In-  etc  R.  Co.,  3  Allen,  18;  8.  c,  7  Id. 
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mixed  law  and  f  act.*®^  The  true  rule  seems  to  be  that  the 
projection  of  the  body,  in  such  a  case,  may  be  excused  by 
special  circumstances,  but,  in  default  of  some  good  ex- 
cuse, is  to  be  deemed  negligence  pier  se.*^^  A  passenger 
ought  not  to  be  deemed  guilty  of  contributory  negligence 
when  he  takes  only  such  risk  as,  under  the  same  circum- 
stances, a  prudent  man,*®*  whose  senses  were  not  im- 
paired,**® would  take.  So,  if  a  train  stops  near  a  station, 
but  without  reaching  the  platform,  and  the  descent  from 
the  car  to  the  ground  is  so  precipitate  as  to  injure  a  pas- 
senger, this  is  not  conclusive  evidence  of  his  having  con- 
tributed to  his  injury  by  his  own  fault.  If  the  conductor 
refused  to  move  the  train  to  the  platform,  or  if  the  train 
was  so  long  as  to  make  it  impossible  to  bring  all  the  cars 
to  a  proper  landing  place,  and  there  was  not  time  to  pass 
through  to  the  cars  which  stood  next  to  the  platform,  no 
sensible  man  would  hesitate  to  risk  a  moderate  leap, 
rather  than  be  carried  miles  away  from  home.*"     And,  if 

267;  Holbrook  v.  Utica,  etc.  R.  Co.,  riding  on  the  outer  edge  of  a  stage- 

12  K  Y.  236;  Indianapolis,  etc.  R.  sleigh   (Spooner  v.  Brooklyn  R.  Co., 

Co.  V.  Rutherford,  29  Ind.  82;  Rich-  54  N.  Y.  230;  rev'g  36  Barb.  217). 
mond,  etc.  R.  Co.  v.   Scott,  88  Va.        **•  Filer  v.  N.  Y.  Central  R.  CO., 

958,  14  S.  E.  763;  Dun  v.  Seaboard,  49  N.  Y.  47;  Delematyr  V.Milwaukee, 

etc.  R.  Co.,  78  Va.  645;   Carrico  v.  etc.  R.  Co.,  24  Wis.  578;   Lambeth 

West  Va.,  etc.  R.  Co.,  36  W.  Va.  389,  v.  North  Carolina  R.  Co.,  66  N.  C. 

14  S.  E.  12;  Georgia  Pac.  R.  Oo.  v.  494;    Keating  v.  N.   Y.   Central   R. 

Underwood,  90  Ala.  49,  8  So.  116.  Co.,  3  Lans.  469.     It  is  not  negli- 

^Francis  v.  N.  Y.  Steam  Co.,  114  gence  for  passenger  to  leave  his  seat 

N.  Y.  380,  21  N.  E.  988;  Quinn  v.  in  the  car  after  the  conductor  has 

South  Carolina  R.  Co.,  29  S.  C.  381,  called  the  name  of  the  station,  but 

7  S.  E.  614  [elbow  projecting] ;  before  the  car  has  stopped  (Newton 
Moakler  v.  Williamette  Val.  R.  Co.,  v.  Central  Vt  R.  Co.,  80  Hun,  491, 
18  Ore.  189,  22  Pac.  948  [same,  but  30  N.  Y.  Supp.  488;  s.  P.,  Colwell  v. 
doubtful  whether  injury  at  all  due  Manhattan  R.  Co.,  57  Him,  452,  10 
to  this];  s.  p.,  Sanderson  v.  Frazier,  N.  Y.  Supp.  636). 

8  Colo.  79,  5  Pac.  632.  "•Renneker  v.  South  Carolina  R. 
^■This  would  seem  to  reconcile  all    Co.,   20   S.   C.   219;    Washington   v. 

the  leading  cases.     Thus,  a  passen-  Spokane  R.  Co.,  13  Wash.  St.  9,  42 

ger  is  not  deemed  negligent  for  al-  Pac.  628. 

lowing  his  body  to  project  beyond  ***In  Foy  v.  London,  etc.  R  C6. 

the  vehicle  in  any  manner  required  (18  C.   B.  N.   S.  225),  it  appeared 

by  its  construction,  as,  for  example,  that  the  train  was  longer  than  the 
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common  experience  had  shown  the  incivility  of  the  con- 
ductor, a  prudent  passenger  would  not  waste  time  in  ask- 
ing favors  of  him.  In  all  these  and  similar  cases,  a  per- 
son might  directly  contribute  to  his  own  injury,  and  yet 
act  prudently  in  taking  the  risk.  He  ought  not,  therefore, 
to  be  precluded  from  recovering  damages.  An  act  of  a 
passenger,  in  obedience  to  the  direction  of  the  persons  in 
charge  of  the  vehicle  (such  as  the  driver  of  a  stage  or  the 
conductor  of  a  train),  cannot  be  deemed  negligent,*^*  un- 
less so  palpably  opposed  to  conunon  prudence  as  to  make 

platform,  and  that  the  plaintiff,  a  posed  passenger,  directed  him  to  go 
lady  passenger,  was  injured  by  jump-  to  the  narrow  platform  to  be  in  readi- 
ing  from  the  step  of  a  rear  carriage,  ness  to  take  the  train  and  the  pas* 
as  she  was  advised  to  do  by  a  por-  senger  was  killed  by  the  overhang 
ter.  Held,  that  a  verdict  for  plain-  of  the  car,  held  he  was  not  guilty  of 
tiff  could  not  be  set  aside.  The  case  contributory  negligence  as  a  matter 
of  Siner  v.  Great  Western  R.  Oo.  of  law  (Lehigh,  etc.  Ry.  Co.  v.  Du- 
(L.  R.  3  Exch.  150,  4  Id.  117),  pont,  128  Fed.  840,  64  C.  C.  A.  478 
though  it  limits  the  effect  of  thia  (1904).  Right  of  passenger  to  rely 
decision,  is  not  inconsistent  with  it.  on  implied  assurance  of  safety  by 
***Prothero  v.  Citizens'  R.  Co.,  134  invitation  to  alight  (Mobile,  etc.  Ry. 
Ind.  431,  33  N.  E.  765;  Kentucky,  Co.  v.  Walsh,  146  Ala.  295,  40  So. 
etc.  Bridge  Co.  v.  Quinkert,  2  Ind.  660  (1906).  But*  "provided  she 
App.  244,  28  N.  E.  338.  See  Mcln-  took  no  more  risk  in  getting  off  the 
tyre  v.  N.  Y.  Central  R.  Co.,  37  train  than  a  prudent  person  would 
N.  Y.  287 ;  aff'g  43  Barb.  532.  A  have  taken  under  the  circumstances " 
railroad  company  cannot  allege  that  (St.  Louis,  etc.  Ry.  Co.  v.  Baker,  67 
a  passenger  is  in  fault  obeying  Ark.  531,  55  S.  W.  941  (1900); 
specific  instructions  of  the  condnic-  Southern  Ry.  Co,  v.  Bandy,  120  Ga. 
tor,  instead  of  general  directions  of  463,  47  S.  E.  923,  102  Am.  St  Rep. 
which  he  has  been  informed  (Penn-  112  (1904).  Not  negligence  as  mat- 
sylvan  ia  R  Co.  V.  McCloskey,  23  Pa.  ter  of  law  to  alight  from  a  moving 
St.  526;  see  also  Foy  v.  London,  etc.  train  at  the  instance  of  those  in 
R.  Co.,  18  C.  B.  N.  S.  226).  A  paa-  charge  (Chicago,  etc.  Ry.  Co.  v.  Gore, 
senger  may  recover  for  injuries  suf-  202  111.  188,  66  N.  E.  1063,  95  Am. 
fered  by  getting  off  a  train  in  some-  St.  Rep.  224  (1903) ;  Baltimore, 
what  rapid  motion,  if  urged  to  do  etc  Ry.  Co.  v.  Mullen,  217  111.  203, 
so  by  a  conductor  in  charge  (Jones  75  N.  E.  474,  2  L.  R.  A.  (N.  S.) 
V.  Chicago,  etc.  R.  Co.,  42  Minn.  183,  115,  aff'g  120  Ul.  App.  88  (1905). 
43  N.  W.  1114).  See  many  more  Passenger  is  generally  justified  in 
illustrations  of  this  in  the  next  seo>  obeying  directions  of  employees 
tion.  Where  the  station  agent,  (Terre  Haute,  etc.  Ry.  Co.  v.  Lauer, 
under  the  mistaken  belief  that  an  21  Ind.  App.  466,  52  X.  E.  703 
approaching  fast  train  not  stopping  (1899)  ;  Pense  v.  Wabash  Ry.  Ca, 
at  the  station  was  that  of  a  pro-  116  Iowa,  279,  90  K  W.  59  (1902); 
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it  a  clear  act  of  folly/'*  Where  a  passenger  laid  his  hand 
upon  the  inside  of  a  car  door,  and  it  was  crushed  by  the 
sudden  closing  of  the  door  by  the  guard,  it  was  held  that 
his  act  was  not  necessarily  so  negligent  as  to  deprive  him 
of  all  claim  for  damages/'*  It  has  been  frequently  ad- 
Leveret  V.  Shreveport,  etc.  Ry.  Co.,  vitation  was  an  implied  assurance 
110  La.  399,  34  So.  579  (1903);  of  safety  on  which  he  could  rely  un- 
Mensing  v.  Michigan,  etc.  Ry.  Co.,  less  the  danger  from  the  approach- 
117  Mich.  606,  76  N.  W.  98  (1898) ;  ing  train  was  so  inyninent  no  pru- 
Distler  v.  Long  Island,  etc.  Ry.  Co.,  dent  person  would!  have  so  acted 
151  N.  Y.  424,  45  N.  E.  937,  35  (Deickmann  v.  Chicago,  etc.  Ry.  Co., 
L.  R.  A.  762  (1897)  ;  Le  Qair  v.  121  N.  W.  676,  rev'g  105  N.  W.  626 
New  York,  etc.  R.  Co.,  92  N.  Y.  (1909).  Where  a  passenger  is  per- 
Supp.  837  (1905)  ;  Hodges  v.  South-  mitted  to  ride  on  the  bumper  he 
ern  Ry.  Co.,  120  N.  C.  555,  27  S.  £.  does  not  assume  the  risk  of  negli- 
128  (1897);  Owens  v.  Atlantic,  etc.  gence  in  management  (BeaumpntTr. 
Co.,  152  N.  C.  439,  67  S.  E.  993  Co.  v.  Happ,  122  S.  W.  (Tex.  App.) 
(1910).  Where  it  was  alleged  that  610  (1909).  But  one  who  leaps  from 
as  the  train  approached  the  station  a  moving  train  when  he  knows  it  is 
the  conductor  ordered  the  plaintiff  dangerous,  though  he  does  so  at  the 
to  get  off,  and  as  it  slowed  up  he  instance  of  the  conductor,  is  guilty 
followed  the  conductor  to  the  plat-  of  contributory  negligence  (Farley  v. 
form,  and  with  the  conductor's  knowl-  Norfolk,  etc.  Ry.  Co.,  67  S.  E.  (W. 
edge  he  jumped  from  the  train,  it  Va.)  1116  (1910). 
did  not  necessarily  appear  the  plain-  ^A  passenger  is  responsible  for 
tiff  was  negligent  ( Cooper  v.  Georgia,  the  result  of  placing  himself  in  a 
etc.  Ry.  Co.,  56  S.  C.  91,  34  S.  E.  position  of  obvious  peril,  even  if  per- 
16  (1899).  Passenger  alighting  from  mitted  or  encouraged  to  do  so  by 
a  slowly  moving  train  in  the  dark,  servants  of  the  carrier  (Aufdenberg 
by  direction  of  an  employee,  held  v.  St.  Louis,  etc.  R.  Co.,  132  Mo.  565, 
not  guilty  of  contributory  negli-  34  S.  W.  485) ;  s.  P.,  Ginnon  v.  Har- 
gence  (Gulf,  etc.  Ry.  Co.  v.  Shelton,  lem  R.  Co.,  3  Robertson,  25. 
96  Tex.  301,  72  S.  W.  165,  aff'g  30  ***Fordham  v.  London,  etc.  R.  Co., 
Tex.  App.  721,  72  S.  W.  175  (1903).  L.  R.  4  C.  P.  619,  aff'g  s.  P.,  3  C.  P. 
Held,  where  one  is  permitted  to  go  368 ;  Coleman  v.  Southeastern  R.  Co., 
on  train  to  seat  his  family  and  is  4  Hurlst.  &  C.  699.  Where,  however, 
told  by  the  trainmen  to  hurry  up  a  similar  accident  happened  to  a  pas- 
and  he  attempts  to  get  off  a  mov-  senger  who  kept  his  hand  on  the 
ing  train  and  is  injured,  he  is  guilty  door-post  for  some  time  after  he  had 
of  contributory  negligence  (Purvis  entered  the  carriage,  the  guard)  hav- 
v.  Buffalo,  etc.  Ry.  Co.,  219  Pa.  195,  ing  called  out  to  passengers  to  take 
68  Atl.  189  (1907).  When  deceased  their  seats,  it  was  held  that  he  could 
was  requested,  in  company  with  not  recover  (Richardson  v.  Metro- 
others,  by  the  company's  agents  to  politan  R.  Co.,  37  L.  J.  [C.  P.]  300)  ; 
cross  the  track  to  the  platform  to  8.  p.,  Texas,  etc.  R.  Co.  v.  Overall, 
take  the  approaching  train,  the  in-  82  Tex.  247,  18  S.  W.  142.    In  Baker 
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judged  that  a  passenger  who^  under  reasonable  apprehen- 
sion of  a  collision  or  other  accident,  changes  his  position 
to  one  in  fact  more  dangerous,  or  even  leaps  from  the 
vehicle  while  in  motion,  is  not  guilty  of  negligence,  if  the 
act  was  one  which  a  reasonable  man,  under  similar  cir- 
cumstances,  would  probably  have  done/^*  The  law  does 
not  require  of  passengers  the  exercise,  in  imminent  peril, 
of  all  the  presence  of  mind  and  care  of  a  prudent  man; 
but  the  circumstances  will  be  left  to  the  jury,  to  say  from 
them  whether  the  party  acted  rashly  and  under  undue 

V.  Manhattan  R.  CJo.  (118  N.  Y.  633,  278;  Iron  R.  Co.  v.  Mowery,  36  Ohio 

23  N.  E.  885),  plaintiff  was  allowed  St.  418.    To  same  effect,  St  Joseph, 

to  retain  a  verdict,  where  the  door  etc  R.  Co.  v.  Hedge,  44  Neb.  448, 

swung  to,  from  the  mere  jar  of  the  62  N.  W.  887.     Passenger  jumping 

train.     In   somewhat  similar   cases,  from  a  moving  street  car  about  to  be 

such  an  accident  has  been  held  to  run  over  by  a  locomotive  ( Selma,  etc 

involve  nc  fault  on  either  side,  and  Ry.  Co.  v.  Owen,  132  Ala.  420,  31 

therefore    no   liability    (Murphy   v.  So.  698  ( 1901 );  that  the  danger  was 

Atlanta,  etc.  R.  Co.,  89  Ga.  832,  16  only  apparent  and  injury  would  not 

S.  £.  774;  Hard  wick  v.  Georgia  R.  have  occurred  is  immaterial   (Ibid). 

Co.,  86  Ga.  607,  11  S.  E.  832).    Coti-  To  the  same  effect  (Washington,  etc 

tray  Brineger  v.  Louisville,  etc  Ry.  Ry.  Co.  v.  Hickey,  6  App.  D.  C.  436 

Co.,  24  Ky.  L,  Rep.  1973,  72  S.  W.  (1896) ;  Knight  v.  Metropolitan,  etc 

783  (1903).    But  see  Carroll  v.  Bos-  Ry.  Co.,  21  App.  D.  C.  494   (1903) ; 

ton,  etc.  Ry.  Co.,  186  Mass.  97,  71  CJhicago,  etc  Tr.  Co.  v.  Newmiller, 

N.   E.   89    (1904).     See  Hannon  v.  216    HI.    383,    74    N.    E.    410,    aTg 

Boston,  etc.  Ry.  Co.,  182  Maj»s.  426,  116  111.  App.  626    (1906) ;   Indiana 

65  N.  E.  809  (1903) ;  MuUer  v.  Man-  Ry.  Co.  v.  Maurer,  160  Ind.  25,  66 

hattan,  etc   Ry.   Co.,  48  Misc.  622,  N.    E.    166    (1903);    Western,    etc 

96  N.  Y.  Supp.  270  (1906).  Ry.  Co.  v.  State,  95  Md.  667,  63  AtL 

*»Twomley  v.   Central   Park,  eta  969  (1902) ;  Sweeney  v.  Kansas  Ci^ 

R.  Co.,  69  N.  Y.  168 ;  Buel  v.  N.  Y.  Cable  Co.,  150  Mo.  686,  51   S.  W. 

Cfentral  R.  Co.,  31  Id.  314;  Cody  v.  682   (1899) ;  Brazis  v.  St.  Louis  Tr. 

N.  Y.  k  New  England  R.  Co.,   161  Co.,  102  Mo.  App.  224,  76  S.  W.  708 

Mass.  462,  24  X.  E.  402;  Pederson  (1903);    McManus   v.   Metropolitan 

V.  Seattle  R.  Co.,  6  Wash.  St.  202,  St.  Ry.  Co.,   116  Mo.  App.   110,  92 

33  Pac  361,  34  Id.  665;  St.  Louis,  S.  W.  176  (1906) ;  Willis  v.  Second 

etc.  R.  Co.  V.  Maddry,  67  Ark.  306,  Ave.  Tr.   Co.,   189   Pa.   St   430,  42 

21    S.  W.   472;   Woods  v.   Southern  Atl.   1    (1899);   Wade  v.  Columbia, 

Pac  Co.,  9  Utah,  146,  33  Pac  628;  etc.  Ry.  Co.  61  So.  296,  29  S.  E.  233, 

Frink  v.  Potter,  17  111.  406;  Ingalls  64  Am.  St.  Rep.  676   (1898)  ;  Hous- 

V.  Bills,  9  Mete.  1 ;  Jones  v.  Boyce,  1  ton,  etc.  Ry.  Ca  v.  Norris,  41  S.  W. 

Starkie,  493.     See  Eldridge  v.  Long  (Tex.  App.)   708  (1897)  ;  Wanzer  v. 

Island  R.  Co.,  1  Sandf.  89;   Wilson  Chippewa,    etc    Ry.    Co.,    108    Wis. 

V.  Northern  Pacific  R.  Co.,  26  Minn.  319,  84  N.  W.  423   ( 1900) ;  Howell 
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apprehension  of  danger/^*  A  passenger  is  not  to  blame 
for  not  foreseeing  events  which  are  not  common  in  the 
business,  as  generally  carried  on,  even  though  they  are 

common  in  the  business  of  the  particular  carrier  with 
whom  he  has  to  do/"  Much  less  is  he  to  blame  for  not 
foreseeing  and  taking  precautions  against  a  collision  or 
other  accident/^*  He  has  the  right  to  assume  that  he  will 
not  be  exposed  to  any  unnecessary  danger,  when  in  any 

T.  Lansing,  etc.  By.  Co.,  136  Mich,  a  car   coming  in,  she  went  out  ta 
432,   99   N.    W.    406     (1904);    Big  enter    it,    and   the    car    then    being 
Sandy,  etc.  Ry.  Oo.  v.  Blankenship,  transferred   from   one   track   to   an- 
118  S.  W.   (Ky.)    316   (1909) ;  Leh-  other,  sideways,  by  means  of  a  mov- 
ner  v,   Pittsburg  Rys.   Co.,  223   Pa.  able   slide,   her   foot  was   caught   in 
208,  72  Atl.  525    (1909)  ;  Eaton  ▼.  the  slide,  and  she  was  badly  injured. 
Wilmington    St.    By.    Co.,    75    Atl.  Held,   that  *there   'was    no   w^ant   of 
(Del.  Super.  Ct.)  369  (1910)  ;  South  care  on  her  part,  as  she  could  not- 
Covington,  etc.  Ry.  Co.  v.  Crutcher,  be  expected  to  anticipate  a  sideway 
123  S.  W.    (Ky.)   268    (1909);   Ste-  movement    of    the    car     (Gordon    v. 
venson  v.  Boston,  etc.  Ry.  Co.,  205  Grand    St.,    etc.    R.    Co.,    40    Barb. 
Mass.  508,  91  N.  E.  919  (1910).  The  546).     Since  a  person,  riding  on  a 
fact  that  other  passengers  remained  footboard  of  a  street  car,  is  not  re- 
in the  car  is  not  conclusive  of  plain-  quired  to  anticipate  danger  from  the 
tiflfs  contributory  negligence   (Pord-  proximity  of  trolley  poles,  his  fail- 
son  V.  Nassau,  etc.  Ry.  Co.,  30  App.  ure  to  listen   for  warnings   by  the 
Div.  216,  51  N.  Y.  Supp.  933  (1898).  conductor    against    such    poles    does 
But  it  must  be  shown  that  the  plain-  not  render  him  guilty  of  contribu- 
tiff  acted'  from  reasonable  apprehen-  toiy  negligence   (Elliott  v.  Newport- 
sion  and  that  his  conduct  was  not  R.  Co.,  18  R,  I.  707,  31  Id.  694). 
reckless    (Chretien  v.   New   Orleans  **■  Willis  v.  Long  Island  R.  Co.,  32 
Ry.    Co.    113   La.    761,   37    So.    716,  Barb.  398,  aff'd,  34  N.  Y.  670.     A 
104  Am.  St.  Rep.  519   (1904).     The  passenger    has    a   right   to   presume 
passenger  must  himself  have  believed  that  due  care  will  be  exercised  to 
the  danger  to  be  imminent   ( Chitty  prevent  a  collision  and  to  act  accord- 
V.  St^  Louis,  etc  Ry.  CJo.,   148  Mo.  ingly    (Walter  v.    Chicago,    etc.    R. 
64,  49  S.  W.  868   (1899).  Co.,  39  Iowa,  33).     Hence,  his  not 

^Galena,  etc.  R.  Co.  v.  Yarwood,  taking  the  first  vacant  seat  he  came 

17  111.  509;  Saltonstall  v.  Stockton,  to,  or  being  incumbered  with  bundles 

Tany,    11,   21;    Walter   v.    Chicago,  or  with  the  care  of  children,  which 

etc.  R.  Co.,  30  Iowa,  33;  Pittsburgh,  impeded  his  movements,  will  not  bar 

etc.  R.  Co.  V.  Martin,  82  Ind.  476;  his  recovery  for  a  rear-end  collision 

Lawrence  v.  Green,  70  Cal.  417,  11  (Tillett  v.  Norfolk,  etc  R.  Co.,  118 

Pac  760.  N.  C.  1031,  24  S.  E.   111).     Asking 

"^Plaintiff  was  in  the  waiting-  for  a  delay  of  the  train  is  not  eon- 
room  of  a  city  railroad,  waiting  to  tributory  negligence,  even  though  a. 
be  taken  to  her  destination.     Seeing  collision    ensties    which    would    not. 
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place  provided  for  the  accommodation  of  passengers;  it 
was  so  held  where  a  car  projected  about  five  inches  over 
a  platform  and  struck  a  waiting  passenger.*^*  Passen- 
gers may  not,  however,  blindly  rely  upon  the  carrier's 
observance  of  his  own  rules.  They  must  use  such  care  as 
reasonable  persons  would  to  avoid  danger  from  a  possi- 
ble omission  of  such  observance/*®  Of  course,  no  negU- 
gence  on  the  part  of  a  passenger  is  of  any  importance,  if 
it  did  not  proximately  contribute  to  his  injury.***  Pas- 
sengers are  not  entitled  to  recover  for  injuries  where  the 
same  were  contributed  to  by  their  own  violation  of  rea- 
sonable rules  or  regulations  of  the  carrier  known  to  them 
or  conspicuously  posted.^ 
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§  520.  Getting  on  or  off  moving  vehicle.  —  The  act  of 

getting  on  or  off  a  vehicle,  while  in  motion,  is  always  suffi- 
cient evidence  of  a  passenger's  negligence  to  go  to  a 

have   happened  but  for  such   delay  Ry.  Co.,  101  Mass.  500,  78  N.  E.  141 

(Flinn  v.  Philadelphia,  etc.  R.  Co.,  (1006).    Violating  rule  against  rid- 

1  Houst.  460).  ing  on  platform    (Kerr  v.  Chicago, 

«•  Dobiecki  v.  Sharp,  88  N.  Y.  203.  etc.    Ry.    Co.,     100    HI.    App.    148 

*»Chaflfee  v.   Old   Colony  R.   Ca,  (1002)  ;  Sweetland  v.  Lynn,  etc  Ry. 

17  R.  I.  668,  24  Ati.  141.  CO.,  177  Mass.  174,  50  N.  K  443,  51 

^  So  held,  where  passengers  moved  L.  R.  A.  763  ( 1001 ) ;  Bums  ▼.  Bos- 

from  one  car  to  another  (Webster  v.  ton,  etc.  Ry.  Co.,  183  Mass.  06,  66 

Rome,  etc.  R.  Co.,  115  N.  Y.  112,  21  K  E.  418    (1003)  ;   Pike  v.  Boston 

N.  E.  725 ;  Jones  v.  Chicago,  etc.  R.  Elev.    Ry.    Co.,    102    Mass.    426,    78 

Co.,  43  Minn.  270,  45  N.  W.  444 ;  N.  E.  407   ( 1006}  ;  Denny  v.  North 

Ky.  Central   R.   Co.  v.  Thomas,   70  Carolina  Ry.  Co.,  132  N.  C.  340,  43 

Ky.  160).     And  so,  where  passenger  S.   E.   847    (1003);   Cincinnati,  etc. 

alighted  on  the  wrong  side  of  a  street  Ry.  Co.  v.  Lohe,  68  Ohio  St.  101,  67 

(North  Chicago  R.  Co.  v.  Eldridge,  N.  E.  161,  67  L.  R.  A.  637   (1003); 

151  111.  542,  38  N.  E.  246).    A  pas-  Houston,  etc  Ry.  Co.  v.  Bryant,  31 

senger  wrongfully  ejected  from  train  Tex.  App.  483,  72  S.  W.  885  (1003). 

is  not  precluded  from   recovery   for  One  knowing  the  rule  forbidding  rid- 

an   injury  caused  by  his  resistance  ing  on  platform,  boards  a  crowded 

(Louisville,  etc.  R.  Co.  v.  Wolfe,  128  car  and  rides  there  and  steps  off  to 

Ind.  347,  27  N.  E.  606).  allow  others  to  alight  and  is  injured 

***  Armstrong    v.    Montgomery   St.  by  the  movement  of  the  car  as  he 

Ry.   Co.,    123  Ala.   233,  26   So.   340  attempts  to  regain  his   foothold  on 

(1890)  ;  Lake  Shore,  etc.  Ry.  Co.  ▼.  the   car    is   not  entitled   to   recover 

Kelsey,   180  111.  530,  64  N.  E.  608  (Tompkins  v.  Boston,  etc   Ry.  Co., 

(1899);  McDonough  V.  Boston,  etc  201    Mass.    114,   87   N.   K   488,  20 
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jury ;  "•  and  if  the  vehicle  is  part  of  a  steam  railway  train, 
there  is  so  strong  a  presumption  of  negligence,  as  to  re- 
quire some  substantial  explanation  or  excuse  to  sustain  a 
finding  that  it  was  not  negligent,*"  especially  if  the  train 

L.  R.  A.  (N.  S.)  1063  (1909).  No-  we  now  understand  the  rule  estab- 
tioe  not  to  leave  while  car  is  in  mo-  lished  by  the  decisions,  it  is  pre- 
tion  by  front  platform  is  not  notice  sumptively  a  negligent  act  for  a  pas- 
they  do  so  at  their  own  ri^  (Cutts  senger  to  attempt  to  alight  from  a 
V.  Boston,  etc.  Ry.  Co.,  202  Mass.  moving  train,  and  it  is  not  sufficient 
450,  89  N.  E.  21  (1909).  See  this  to  rebut  the  presumption  that  the 
case  for  facts  constituting  insufficient  trainmen  acquiesced  in  the  action  of 
posting  of  notice.  the  passenger  or  that  the  company 

*"  Hunter  v.  Cooperstown,  etc.  R.  violated  its  duty  or  contract  in  not 
Co.,  126  N.  Y.  18,  26  N.  E.  958;  stopping  the  train,  or  that  to  re- 
Johanns  v.  National  Accident  Soc,  16  main  on  the  train  would  subject  the 
N.  Y.  App.  Div.  105,  45  N.  Y.  Supp.  passenger  to  trouble  or  incon- 
117;  Schaefer  v.  St.  Louis,  etc.  R.  venience,  but  that  to  excuse  such  an 
Co.,  128  Mo.  64,  30  S.  W.  331.  "  If  act  and  free  the  plaintiff  from  the 
all  you  know  is  that  a  passenger  charge  of  contributory  negligence, 
jumps  from  a  train  in  motion  and  there  must  be  a  coercion  of  circum- 
is  injured,  you  would  charge  him  stances  which  did  not  leave  the  pas- 
with  carelessness  for  the  act.  The  senger  in  the  free  and  untrammelled 
act  is  prima  facie  negligence.  But  possession  of  his  faculties  and  judg- 
the  question  whether  the  case  be-  ment."  s.  p.,  Kline  v.  Central  Pa- 
longs  to  the  court  or  the  jury  for  cific  R.  Co.,  37  Cal.  400;  Southwest- 
decision,  arises  when  the  excuse  em  R.  Co.  v.  Singleton,  67  6a.  306. 
offered  for  the  act  is  considered.  Thjs  language  has  since  been  ap- 
Whether  a  justification  exists  or  not  proved  and  applied  with  stringency 
depends  upon  the  speed  of  the  train  to  attempts  to  get  an  steam  trains 
and  other  circumstances"  (Shannon  in  motion  (Hunter  v.  Cooperstown, 
V.  Boston,  etc.  R.  Co.,  78  Me.  52).         etc.  R.  Co.,  112  N.  Y.  371,  19  N.  E. 

«*  Lucas  V.  New  Bedford,  etc.  R.  820;  s.  c,  again,  126  N.  Y.  18,  26 
Co.,  6  Gray,  64;  Gavett  v.  Manches-  N.  E.  968  [four  miles  an  hour]); 
ter,  etc.  R.  Co.,  16  Id.  501;  Illinois  and  on  this  authority  it  has  been 
Central  R.  Co.  v.  Slatton,  54  111.  133  held  that  one  who  is  injured  in 
[getting  off];  Ohio,  etc.  R.  Co.  v.  boarding  a  train  while  it  is  moving 
Stratton,  78  Id.  88  [same] ;  Chicago,  two  miles  an  hour  is  guilty  of  con- 
etc.  R.  Co.  V.  Scates,  90  111.  586  tributory  negligence,  though  the  con- 
[same] ;  Lambeth  v.  North  Carolina  ductor  told  him  to  jump  on  (Myers 
R.  Co.,  66  N.  C.  594.  In  Burrows  v.  v.  N.  Y.  Central  R.  Co.,  88  Hun, 
Erie  R.  Co.,  63  N.  Y.  556,  Rapallo,  619,  34  N.  Y.  Supp.  807 ) .  But  this 
J.,  said :  "  The  cases  in  which  a  re-  decision  was  overruled  in  Distler  v. 
covery  has  been  allowed  notwith-  Long  Island  R.  Co.,  151  N.  Y.  424, 
standing  that  the  passenger  under-  45  N.  E.  937,  rev'g  78  Hun,  252,  28 
took  to  leave  the  car  while  in  mo-  N.  Y.  Supp.  865,  where  it  was  held 
tion  are  exceptional  and  depend  upon  not  negligence,  as  matter  of  law, 
peculiar  circumstance.     In  short,  as   for  a  passenger  to  get  upon  a  train. 
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is  in  rapid  motion,"'^  or,  though  moving  slowly,  is  rapidly- 
increasing  its  speed/**  But  an  attempt  to  get  on  *"  or 
off  *"  even  a  steam  train  in  motion  is  not  negligence  per 
se,  incapable  of  justification ;  and  much  less  is  such  a  rule 
applied  to  street  cars  or  stage  coaches/**  The  question 
is  always  whether  the  act  is  one  which  is  consistent  with 
prudence  under  all  the  circumstances,  and  is  generally  for 
the  jury/*®     But  where  reasonable  minds  cannot  diflfer 

in  pursuance  of  the  direction  of  the  300;  Fulks  v.  St.  Louis,  etc.  R.  Co.^ 

conductor,  while  it  is  moving  at  the  HI  Mo.  335,  19  S.  W.  818. 

rate  of  two  or  three  miles  an  hour,  *•  Chicago,  etc  R.  Co.  v.  Bynim,. 

where  there   is  nothing  to  indicate  153  111.  131^  38  N.  £.  578;  Covington 

any    unusual    or    peculiar    danger,  v.  Western,  etc  R.  Co.,  81  Ga.  273^ 

And.  it  is  held  that  the  rule  does  not  6  S.  E.  593;  Louisville,  etc  R.  Co.  v. 

apply  to  getting  off,  and  that  a  pas-  Crunk,   119  Ind.  542,  21   N.  £.  31; 

senger  in  attempting  to  alight  from  Pennsylvania  Co.  v.  Marion,  123  Ind. 

a  slowly  moving  train  is  not  guilty  415,   23   N.   £.   973    [two   miles    an 

of  negligence  per  se,  but  the  ques-  hour;  question  for  jury];   Atchison, 

tion  depends  upon  the  circumstances  etc.  R.  Co.  v.  Hughes,  55  Kans.  491,. 

and  is  generally  for  the  jury  (Lewis  40  Pac  919.     See  Phillips  v.  Rens- 

V.  Delaware,  etc.  Canal  Co.,  145  N.Y.  selaer,  etc.  R.  Co.,  49  N.  Y.  177,  182. 

508,  40  E.  248).     In  Pennsylvania^  ^As  to  cars,  see  note  455,  tn/ra. 

the    doctrine   of    Judge    Rapallo    is  As  to  coaches,  see  Frobisher  v.  Fifth 

applied  to  both  getting  on  and  get*  Ave.  Tr.  Co.,  81  Hun,  544,  30  N.  Y. 

ting  off  trains  (Pennsylvania  R.  Co.  Supp.  1009. 

V.  Lyons,   129  Pa.  St.   113,   18  AU.  ^In  determining  the  question  of 

759).    In    all    States,    in    extreme  plaintiff^s     negligence     in     stepping 

cases,  the  question  cannot  be  left  to  from  a  moving  train,  the  jury  should 

the  jury  (Hoehn  v.  Chicago,  etc.  R.  consider  the  age,  sex,  and  physical 

Co.,  152  111.  223,  38  N.  E.  549).  condition  of  the  plaintiff,  and,  if  & 

^Jarrett  v.  Atlanta,  etc.  R.  Co.,  reasonably  prudent   person   of  such 

83  Ga.  347,  9  S.  E.  681;  Louisville,  character  would  not  have  made  the 

etc.  R.  Co.  V.  Depp  (Ky.),  33  S.  W.  attempt,  there  is  contributory  negli- 

berry,   45   Ark.   256,   11   S.  W.  212  gence,  preventing  a  recovery  (Little 

[speed  ten  miles  an  hour].  Rock,  etc.   R.   Co.  v.  Tankersly,   54 

417;  St.  Louis,  etc.  R.  Co.  v.  Rosen-  Ark.  25,  14  S.  W.  1099).     An  aged 

^  In    Solomon    v.    Manhattan    R.  passenger,  who  alighted  from  mor- 

Co.,  31  Hun,  5,  aff'd,  103  N.  Y.  437,  ing  street  car  was  non-suited,  though 

the    train   was   moving   slowly,   but  driver    failed    to    stop    on    request 

rapidly  increasing  speed.     Decedent  (Outen  v.  North,  etc.  St.  R.  Co.,  94 

jumped  on  and  persisted  in  hanging  Ga.  662,  21  S.  E.  710).     Getting  on 

on.    Nonsuit  proper.  train  or  car  in  motion,  question  of 

*"  Baltimore,  etc.  R.  Co.  v.  Kane,  contributory   negligence,    is   for   the 

69  Md.  11,  13  Atl.  387;  Birmingham  jury    (South   Chicago   City  Ry.   06. 

R.  Co.  V.  Clay,  108  Ala.  233,  19  So.  v.  Dufresne,  200  111.  456,  65  N.  EL 
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1Q75,  aff'g  102  111.  App.  4«3  (1902) ;  ringer  v.  St.  Louis,  etc.  Ry.  Co.,  73 

Chicago,  etc.  Tr.  Co.  v.  Olsen,  211  Ark.   648,   86   S.   W.   94,   87   S.   W. 

111.  255,  71  N.  E.  985,  aff'g  113  111.  814     (1905);     Pearl    v.    Interurban 

App.  303   (1904);  Clinton  v.  Brook-  St.    Ry.    Co.,   —   N.    Y.    Supp.    915 

lyn,  etc.  Ry.  Co.,  91  App.  Div.  374,  (1904);     Cincinnati,   etc.     Ry.     Co. 

86  N.  Y.  Supp.  932  (1904);  Gordon  v.    Worthington,    30   Ind   App.    663, 

V.  West  End  St.  Ry.  Co.,  175  Mass.  65  N.  E.  557,  96  Am.  St.  Rep.  355, 

181,  65  N.  E.  990    (190O);   Wooten  rehearing    denied,     65     N.     E.     478 

V.  Mobile,  etc,.Ry.  Co.,  79  Miss.  26,  (1903);   City,  etc.  Ry.  Co.  v.  Sved- 

29  So.  61  ( 1901 );  Poach  V.  Southern,  borg,    20    App.    D.    C.    543;    s.    c, 

etc.     Ry.    Co.,    76    Mo.    App.     601  104   N.   S.   201,   48   L.   Ed.   935,   24 

(1898);    O'Mara  v.   St.   Louis,   etc  S.    Ct.    659     (1904);     Birmingham 

Ry.  Co.,  102  Mo.  App.  202,  76  S.  W.  L.  &  P.  Co.  v.  Willis,  supra;  South- 

680    (1903) ;    Leu  v.   St.   Louis  Tr.  era  Ry.  Co.  v.  Clariday,  124  G*.  968, 

Co.,    106   Mo.   App.   329v   80   S.   W.  53  S.  E.  461    (1906);   Chicago,  etc. 

293   (1904);  Shanahan  v.  Same,  109  Tr.  Co.  v.   Olsen,  supra;  Crump  v. 

Mo.  App.  228,  83  S.  W.  783  (1904) ;  Davis,  33  Ind.  App.  88,  70  N.  E.  886 

(elevator),    Blackwell   v.    O'Grorman  (1904);    Root   v.    Des   Moines,   etc. 

Co.,  22  R.  L  638,  49  Atl.  28  (1901) ;  Ry.   Co.,    113   Iowa,   675,   83   N.   W. 

Rome,  etc.  Ry.  Co.  v.   Keel,   3  Ga.  904   ( 1900) ;  St.  Louis,  etc.  Ry.  Co, 

App.  769,  60  S.  E.  468  (1908) ;  Blades  v.  Ratley,  87  S.  W.  (Tex.  App.)  407 

V.    Des   Moines    City    Ry.    Co.,    113  (1904);   Louisville,  etc.  Ry.  Co.  v. 

N.  W.   (Iowa)    922   (1907);   Holden  Eakins'    Admr.,    103    Ky.    465,    45 

V.  Great  Northern  Ry.  Co.,  103  Minn.  S.  W.  629,  20  Ky.  L.  Rep.  736,  933, 

98,  114  N.  W.  366  (1908);  Gyles  v.  dissenting  opinion,  103  Ky.  465,  46 

Southern  Ry.  Co.,  79  S.  C.  176,  60  S.   W.  496,  47   S.  W.   872    (1898); 

S.  E.  433  (1908);  Missouri,  etc.  Ry.  Rutledge  v.   New   Orleans,  etc.   Ry. 

Co.  v.  Price,  106  S.  W.  (Tex.  App.)  Co.,   129  Fed.   94,   63   C.   C.  A.  596 

700  (1908);  Sevier  v.  Southern  Ry.  (1904);    Kansas    City    Ry.    Co.    v. 

Co.,  64  S.  E.    (S.  C.)   390    (1909);  Matthews,  142  Ala.  298,  39  So.  207 

Haralson   v.    San   Antonio   Tr.    Co.,  (1904);    Betts  v.   Wilmington  City 

115    S.   W.   876    (1909);    Nilson  v.  Ry.  Co.,  3  Pennw.  448,  63  Atl.  358 

Oakland     Tr.     Co.,     101     Pac.     413  (1902);    Coursey    v.    Southern    Ry. 

( 1900) ;  Birmingham  L.  &  P.  Co.  V.  Co.,    113    Ga.    297,    38    S.    E.    866 

Jung,  49  So.  432   ( 190O) ;   Payne  v.  ( 1901 ) ;   Indianapolis  St.  Ry.  Co.  v. 

Springfield   St.   Ry.   Co.,   203   Mass.  Hockett,  159  Ind.  677,  66  N.  E.  39 

425,  89  N.  E.  636  (1900) ;  Missouri,  (1902) ;  Lennon  v.  Chicago,  etc.  Ry. 

etc.  Ry.  Co.  v.  Irwin,  81  Kan.  649,  Co.,  76  N.  W.   (Iowa)    671    (1908); 

106    Pac.    1063    (1910);    St.    Louis,  McAlan   v.   Trustees   of   New   York, 

etc.  Ry.  Co.  v.  Hartung,  128  S.  W.  etc.    Bridge,   43    App.   Div.    374,   60 

(Ark.)    1026    (1910) ;    Williford   v.  N.  Y.  Supp.  176;  s.  c,  66  App.  Div. 

Southern  Ry.  Co.,  86  S.  C.  301,  67  629,  67  N.  Y.  Supp.   1 139    ( 1900) ; 

S.   E.   302    (1910).     An  instruction  Taylor  v.  New  York,  etc.  Ry.   Co., 

that  to  board  a  slow-moving  car  is  63  App.  Div.  586,  71   N.  Y.  Supp. 

negligence    is    error     (Birmingham,  884    (1901);    San  Antonio,  etc.  Ry. 

etc.   Ry.   Co.   r.   Brannoa,    132   Ala.  Co.    v.    Jackson,    85    S.    W.     (Tex. 

431,  31   So.  623    (1901).     Alighting  App.)   445   (1905);  Sevier  v.  South- 

from  train  or  car,  contributory  negli-  era  Ry.  Co.,  82  S.  C.  311,  64  S.  E. 

genoe  a  question  for  the  jury  (Bar-  390    (1909);    Yazoo,    etc.    Ry.    Co. 
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it  is  one  of  law."^  It  is  now  universally  held  that  the 
strict  rule  applied  in  this  respect  to  trains  drawn  by 
steam  power  is  much  relaxed,  as  to  street  cars,  drawn  by 

V.     Beattie,     49     So.     (Miss.)     609  716,   84  S.  W.   122    (1904);   Owens 

(1903);  Barnett  v.  Metropolitan  St.  v.   Atlanta,  etc.   R   Co.,    147   N.   C. 

Ry.  Co.,  138  Mo.  App.  192,  120  S.  W.  357,  61  S.  E.  108   (1908) ;  Davia  v. 

730    (1909);    Chicago,   etc.   Ry.   Co.  Atlanta,  etc.  Ry.  Co.,  83  S.  C.   66, 

V.   Lampman,    104   Pac.    (Wyo.   533  64  S.  E.   1015   (1900);   Hoylman  v. 

(1909);    Missouri,   etc.    Ry.    Co.    v.  Kanawha,  etc.   Ry.   Co.,  65  W.   Va. 

Irvin,  81   Kana.  649,  106  Pac.  1063  264,  64  S.  £.  536    (1909);   Mearns 

(1910);    Kramer   v.   Delaware,   etc.  v.  Central  R.  R.  Co.,  139  Fed.  543^ 

Ry.   Co.,   74  Atl.    (Del.   Supr.)    256  71  C.  C.  A.  381  (1905);  Birmingham 

( 1909) ;  Union  Tr.  Co.  v.  Keiter,  92  Light,  etc.  Co.  v.  Glover,   142  Ala. 

N.  E.    (Ind.)    982    (1910);    Breeden  492,    38    So.    836    (1905),    but    see 

V.    Seattle,   etc.    Ry.    Co.,    Ill    Pac.  Birmingham  Light,  etc.  Co.  v.  Dick- 

(Wash.)    771    (1910);   Puget  Sound  erson,    154    Ala.    543,    45    So.    65^ 

Elec.  Ry.  Co.  v.  Felt,  181  Fed.  938  (1908);   Joyce  v.  Los  Angeles,   etc. 

(1910);  Kruger  v.  Omaha,  etc.  Ry.  Ry.  Co.,   147  Cal.  274,  82  Pac  204 

Co.,  80  Neb.  490,  114  N.  W.  571,  127  (1905) ;  French  v.  Pacific  Elec  Co., 

Am.    St.    Rep.    786,    17    L.    R.    A.  1  Cal.  App.  401,  82  Pac  395  (1906) ; 

(N.  S.)    101    (1908).     But  if  under  Scroggins   v.    Metropolitan    St    Ry. 

the  circumstances,  getting  on  or  off  Co.,   138  Mo.  App.   215,   120  S.   W. 

a    moving   train    or    car    is    so   ob-  731   (1909);   Armstrong  v.  Portland 

viously    negligent    that    no    one    of  Ry.   Co.,   52  Ore.  437,  97   Pac.   715 

reasonable  prudence  would  have  done  (1908).     See  Fosnes  v.   Duluth   St. 

it,    the    question   of    negligence    or  Ry.   Co.,   140  Wis.  455,   122  N.   W. 

contributory  negligence  becomes  one  1064   (1900). 

of  law,  and  it  is  the  province  of  the  ^Though  the  conductor  had  pro- 
court  to  direct  a  non-suit  or  instruct  mised  to  slacken  the  speed  for  plain> 
a  verdict  for  the  defendant,  accord-  tiff  to  alight,  yet,  if  without  sugges- 
ing  to  the  practice  of  the  court  tion  from  the  conductor,  he  jumped 
(Hunter  v.  Louisville,  etc.  Ry.  Co.,  when  the  train  was  going  too  fast 
150  Ala.  594,  43  So.  802,  9  L.  R.  A.  for  it  to  be  done  with  safety,  though 
(N.  S.)  848  (1907) ;  Texas  Midland  his  act  should  be  found  to  be  in  the 
Ry.  Co.  v.  Ellison,  39  Tex.  App.  172,  exercise  of  ordinary  care,  the  carrier 
87  S.  W.  213  (1905) ;  Berry  v.  Utica  is  not  liable,  i^oting  from  Pennsyl- 
Belt  Line  St.  Ry.  Co.,  181  N.  Y.  vania  Ry.  Co.  v.  Aspell,  23  Pa.  St. 
198,  73  N.  E.  970  (1905);  Lauterer  147:  "There  is  no  form  of  aeti<m 
V.  Manhattan  Ry.  Co.,  128  Fed.  540,  known  to  the  law  (and  the  wit  of 
63  C.  C.  A.  38  (1898);  Cosgrove  v.  man  cannot  invent  one)  in  which 
Consolidated  Ry.  Co.,  80  Conn.  717,  the  plaintiff  will  be  allowed  to  re- 
68  Atl.  249  ( 1907 ) ;  Walker  v.  cover  for  an  act  not  done  or  caused 
Georgia  Ry.,  etc.  Co.,  122  Ga.  368,  to  be  done  by  the  defendant,  but  by 
50  S.  E.  121  (1906) ;  Brown  v.  New  himself"  (St  Louis,  etc.  Ry.  Co.  v. 
York,  etc.  Ry.  Co.,  181  Mass.  365,  Highnote,  99  Tex.  23,  86  S.  W.  923 
63  N.  E.  941  (1902);  Gress  v.  Mis-  (1905);  and  though  the  train  &p- 
Bouri  Pacific  Ry.  Co.,  109  Mo.  App.  peared  to  him  to  be  moving  slowly 
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horses  *"  or  propelled  by  electric  power."*  Such  cars  are 
usually  not  allowed  to  move  at  high  speed ;  and  passen- 
gers have  a  right  to  presume  that  they  are  under  full  con- 
trol ;  although  not  when  the  fact  is  obviously  otherwise."* 
It  is  also  very  often  the  custom  of  those  in  charge  of  such 
cars  not  to  make  a  full  stop  for  passengers,  either  board- 
ing or  aUghting;  and  on  some  lines,  passengers  could 
never  ride,  if  they  waited  for  cars  to  stop  Accordingly 
it  was  held,  first  as  to  horse  cars,*'*^  and  afterwards  as  to 
electric  cars,"®  that  it  is  for  the  jury  to  decide,  in  almost 

enough  for  safety,  but  was  liot,  and  (Masterson  v.  Macon  R.  Co.,  88  Ga. 

notwithstanding  its  speed  was  in  ex-  436,  14  S.  E.  591). 

cess  of  that  allowed  by  ordinance  of  *"McDonough   v.   Metropolitan   R. 

the  town  through  which  it  was  pass-  Co.,  137  Mass.  210;  Briggs  v.  Union 

ing    (such   ordinance   being  for   the  R.    Co.,    148   Id.   72,    19   N.   E.    19; 

protection  of  persons  on  or  crossing  Morrison  v.  Broadway,  etc.  R.  Co., 

the  tracks)  he  cannot  recover  on  ac-  130  N.  Y.  166,  29  N.  E.  105;  Wyatt 

count  of  his  own  contributory  negli-  v.  Citizen's  R.  Co.,  55  Mo.  485  [horse 

gence    (Ibid.)      It  has  been  held  in  car];  North  Chicago  R.  Co.  v.  Wil- 

Pennsylvania  that  where  an  electric  liams,    140   111.   275,   29  N.   £.    672 

car  is  running  at  from  four  to  five  [horse  car];    Schacherl  v.  St.  Paul 

miles  an  hour  it  is  contributory  neg-  R.  Co.,  42  Minn.  42,  43  N.  W.  837. 

ligence  as  matter  of  law  for  one  to  In  all  these  cases  the  passenger  was 

undertake     to     alight     (Jagger     v.  trying  to  get  on  the   car.     '' Ordi- 

People's  St.  Ry.  Co.,  180  Pa.  St.  436,  narily    it    is   perfectly    safe    to    get 

36  Ml.  867,  38  L.  R.  A.  786  (1897).  upon    a    street    car    moving    slowly. 

See  also  Scanlon  v.  Philadelphia  Tr.  ♦     ♦     ♦     There  may  be  exceptional 

Co.,  208  Pa,  196,  57  Atl.  521  (1905).  cases.     •     •     ♦     But  in  most  cases 

*"  Terre  Haute,  etc.  R.  Co,  v.  Buck,  it  must  be  a  question  for  the  jury  " 

96  Ind.  346.  (Eppendorf  v.  Brooklyn,  etc.  R.  (io., 

^  The   reasons   for  this   are   well  60  N.  Y.  195  [horse  car] ) . 

stated  in  Cicero,  etc.  R.  Co.  v.  Meix-  *"So  held   where   passenger   tried 

ner,  160  111.  320,  43  N.  E.  823,  and  to  get  on  (Corlin  v.  West  End  R.  Co., 

see  Citizens'  R.  Co.  v.  Spahr,  7  Ind.  154  Mass.  197,  27  N.  E.  1000;  Cicero 

App.  23.     The  point  has  been  often  R.  Co.  v.  Meixner,  160  111.  320,  43  N. 

decided,     before     and     since     these  E.  823;  White  v.  Atlanta  R.  Co.,  92 

cases.    See  note  458,  infra.  Ga.  494,  17  S.  E.  672;  Sahlgaard  v. 

*"  It  is  gross  negligence  in  a  pas-  St.  Paul  R.  Co.,  48  Minn.  232,  51  N. 

senger  on  a  street  railway  to  jump  W.  Ill;  Central  Pass.  R.  Co.  v.  Rose, 

from  the  car  when  it  is  going  at  a  (Ky.),    22    S.    W.    745;    Omaha   R. 

speed    of    twenty    miles    an    hour,  Co.  v.  Martin,  48  Neb.  65,  66  N.  W. 

whether  he  knows  or  does  not  know  10O7).       A    person     attempting    to 

that  the  car  is  going  so  fast,   and  board  an  electric  street  railway  car 

although  such  cars  are  forbidden  to  while  in  motion  assumes  the  risks  of 

run  more  than  seven  miles  an  hour  injury  only  from  the  ordinary  move- 
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every  case,  whether  a  passenger  was  in  fault  for  getting 
on  or  oflF  a  street  car,  while  moving  slowly ;  although  it  is 
made  a  condition,  in  several  cascfs,  that  a  suitable  signal 
of  his  intention  should  first  be  given.**^  But  a  jury  can- 
not be  allowed  to  excuse  such  an  act,  without  further  evi- 
dence, where  the  car  was  moving  rapidly,***  or  where  the 
passenger,  trying  to  enter,  fails  to  get  a  safe  foothold  and 
persists  in  struggling  to  get  on,  when  he  could  quite  safely 
drop  oflf,***^  or  in  any  other  way  acts  without  proper 
care/*®  More  care  and  caution  must  be  used  in  entering 
or  alighting  from  a  moving  car  than  might  be  required 
if  it  were  stationary.**^   Where  two  or  more  electric  street 

ments  of  the  car  (Schepers  v.  Union  Co.,  49  N.  Y.  177.     See  Solomon  r. 

Depot  R.  Co.,  126  Mo.  665,  29  S.  W.  Manhattan  R.  Co.,  103  N.  Y.  437,  9 

712).     So  held  alBO  as  to  getting'  N.  E.  430. 

off    (Lacas  v.  Detroit  R.,  92  Mich.        **•  Calderwood   v.    North    Binning- 

412,  62  N.  W.  745;  Walters  v.  Col-  ham  R.  Co.,  96  Ala.  318,  11  So.  66 

lins  Park  R.  Co.,  95  6a.  519,  20  S.  [alighting    in    violation    of    rules] ; 

E.  497 ;  Ober  v.  Crescent  City  R.  Co.,  Victor  v.   Pennsylvania  R.   Co.,   164 

44  La.  Ann.  lOm,  11  So.  818).    But  Pa.  St   195,  30  Atl.  381    [jumping 

it  is  negligence  to  attempt  to  board  a  off  backwards] ;  Richmond  v.  Second 

street  cable  car  when  in  rapid  mo-  Ave.  R.  Co.,  76  Hun,  233,  27  X.  Y. 

tion  ( Chicago  R.  Co.  v.  Delcourt,  33  Supp.  780  [stepping  off  backwards] ; 

111.  App.  430).  Weber  v.  Kansas  City  R   Co.,   100 

*"  A  street  railroad  company  is  not  Mo.   194,   12  S.  W.  804   [giving  no 

liable  for  injury  to  one  who  attempts  signal  and  not  looking] ;  Chicago,  etc 

to  board  a  moving  car  without  sig-  R.  Co.  v.  Larnktuer,  36  Neb.  642,  54 

naling  it  to  stop  (Woo  Dan  v.  Seattle  N.  W.  976  [jumping  off  without  look- 

R.  Co.,  5  Wash.  St.  466,  32  Pac.  103).  ing] ;  N.  Y.,  Lake  Erie,  etc.  R.  Co. 

See  Corlin  v.  West  End  R.  Co.,  154  v.  Lyons,  119  Pa.  St.  324,  13  Atl. 

Mass.  197,  27  N.  E.  1000).    s.  p.,  as  206  [using  known  dangerous  step  in 

to  passenger  alighting  without  signal  dark] ;  Brown  v.  Barnes,  151  Pa.  Sk 

(White   V.    West   End    R.    Co.,    165  562,  26  Atl.  144  [passenger  alighted 

Mass.  522,  43  N.  E.  298;  McDonald  from   moving  car   after   seeing   one 

V.  Montgomery  R.  dkK,  110  Ala.  161,  immediately  in  front  of  him  fall  in 

20  Se.  317).    See  note  453,  supra,  getting  off]. 

***  See  note  434,  supra.    The  refusal        ***  Ricketts  v.  Birmingham  R.  Co., 

of  those  in  charge  of  a  horse  car  to  85  Ala.  600,  5  So.  353  [alighting  with 

stop  it  as  requested,  does  not  justify  keg  of  lead  in  hand] ;  Reddington  v. 

even  a  child  of  tender  years  in  jump-  Philadelphia  Tr.  Co.,  132  Pa.  St.  164, 

ing  from  the  front  platform  while  19    Atl.    28    [boarding   with   dinner 

the  car  is  in  full  motion    ( Cram  v.  bucket  in  hand] ;  Richmond,  etc.  R, 

Metropolitan  R.  Co.,  112  Mass.  38).  Co.  v.  Pickleseimer,  85  Va.  798,   10 

**  Phillips   V.    Rensselaer,  etc.   R.  S.  E.  44   [valise  in  hand  on  rainy 
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cars  are  fastened  together,  more  caution  must  be  used  in 
entering  them,  while  in  motion,  than  where  each  car  is 
separate.  And  electric  trains,  commonly  running  at  high 
speyed,  outside  of  city  limits,  are  hardly  distinguishable 
from  steam  trains,  for  the  purpose  of  these  questions. 
Of  course  no  negligence  can  be  imputed  to  one  getting  oflf, 
while  a  train  was  in  motion,  if  he  neither  knew  nor  ought 
to  have  known  the  fact.***     If  the  conductor  directed,  or 

night];  McMurtry  v.  Louisville,  etc.  477  (1907) ;  Ranous  v.  Seattle  Elec. 

R.  Co.,  67  Miss.  601,  7  So.  401  [board-  Ry.     Co.,     92     Pac.      (Wash.)     382 

ing  train  on   dark   and   oold  night,  (1907);      though     without     having 

with  valise  in  hand].  signaled     (My rick    v.    Macon,    etc. 

*«Merritt  v.   N.   Y.,   New  Haven,  Ry.   Co.,    6   Ga.   App.    38,  64   S.    E. 

etc.  R.  Co.,  162  Mass.  326,  38  N.  E.  296    (1909) ;  Thomas  v.  San  Pedro, 

447 ;  Mahar  v.  N.  Y.  Central  R.  Co.,  etc.  Ry.  Co.,  170  Fed.  129,  95  C.  C.  A. 

6  N.  Y.  App.  Dir.  22,  39  N.  Y.  Supp.  371    (1909);    Cutts   v.   Boston,   etc. 

63.     Whether   one   is   oontributorily  Ry.  Co.,  83  S.  C.  66,  64  S.  E.  1016 

negligent  who,    after    signaling  the  (1909);    Southworth   v.    Pecos,   etc. 

conductor  of  a   street   car  that  he  Ry.  Co.,  118  S.  W.  (Tex.  App.)   861 

wished  to  alight  at  the  next  stopping  (1909);    Birmingham   Ry.,   etc.   Co. 

place,  when  the  car  began  to  slow  v.  Girod,  51  So.  (Ala.)  242  (1909); 

up,  took  position  on  the  steps  of  the  Silva  v.    Boston,   etc.  Ry.    Co.,   204 

platform  while  the  car  was  still  mov-  Mass.    63,    90    N.    E.    547    (1910); 

ing  slowly,  is  a  question  for  the  juiy  Schultz  v.   Michigan,   etc.   Ry.    Co., 

(Watkins   v.   Birmingham,   etc.  Co.,  168  Mich.  665,  123  N.  W.  594  ( 190») ; 

120  Ala.  147,  24  So.  392,  43  L.  R.  A.  Central   Ry.   Co.   v.    Brown,   61    So. 

297    (1898);   Sweet  v.  Birmingham,  (Ala.)   666   (1910);  Lake  Erie,  etc 

etc.   Co.,   136  Ala.    166,  33   So.   886  Ry.   Co.  v.  Cotton,  91   N.  E.    (Ind. 

(1903) ;  Babcock  v.  Los  Angeles  Tr.  App.)    263     (1910) ;    Houston,    etc. 

Co.,    128    Cal.    173,    60    Pac.    780  Ry.  Co.  v.  Harris,   128  S.  W.  897, 

(1900);    Wabash   River   Tr.    Co.   v.  aflTg  120  S.  W.  500  (1910).    Running 

Baker,  167  Ind.  262,  78  N.  E.   196  board  (Armstrong  v.  Montgomery  St. 

(1906)  ;  Wellmeyer  v.  St.  Louis  Tr.  Ry.   Co.,   123   Ala.  233,   26   So.   349 

Co.,    198    Mo.    627,  96   S.   W.   926  (1899).     Riding  on   running  board 

(1906) ;  Mitchell  v.  Electric  Tr.  Co.,  (Kramer  v.  Brooklyn,  etc.  Ry.  Co., 

12  Pa.  Super.  Ct.  472  (1900) ;  Deni-  114  N.  Y.  App.  Div.  804,  100  N.  Y. 

son,  etc.  Ry.  Co.  v.  Johnson,  36  Tex.  Supp.  276,  rev*d,  Cramer  v.  Same,  190 

App.    116,    81    S.    W.    780    (1904);  N.   Y.    310,    83    N.    E.    35    (1907); 

Peterson  v.  Chicago,  etc.  Tr.  Co.,  231  Eldridge    v.    Boston,    etc.    Ry.    Co., 

111.  324,  83  N.  E.  169   (1907)  ;  Ben-  203  Mass.  682,  89  N.  E.  1041  (1909) ; 

dekovick  v.  Omaha,  etc.  St  Ry.  Co.,  McCullom  v.  Atlantic  City,  etc.  Ry. 

113    N.    W.     (Neb.)     988     (1907);  Co.,    72    Atl.    (N.    J.)    87     (1909); 

Chunn    v.    City,    etc.    Ry.    Co.,    207  Olund  v.  Worcester,  etc.  Ry.  Co.,  206 

U.  S.  302  (1907);  Forbes  V.  Chicago,  Mass.    544,   92   N.    E.   720    (1910); 

«tc.  Ry.  Co.,  136  Iowa,  679,  113  N.  W.  Setzler  v.  Metropolitan  St  Ry.  Co., 

[Law  op  Neg,    Vol.  1  —  91] 
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« 

even  advised,  a  passenger  to  get  on  or  off  without  stop- 
ping the  car,  the  latter  would  have  a  right  to  rely  upon 
this  advice,"*  provided  there  was  no  obvious  danger  in 
doing  so,  but  not  otherwise.*"  One  who,  under  the  in- 
fluence of  a  sudden  alarm  given  by  a  trainman,  or  under 
coercion,  leaps  from  a  train  in  motion,  in  obedience  to 
directions,  is  not  thereby  debarred  from  recovering  for 
injuries  thus  caused.****    The  mere  fact  that  the  conductor 

127  S.  W.  (Mo.)   1   (1910) ;  TniBsell  ant's  brakeman,  held  not  an  inviU- 

V.  Morris  Co.  Tr.  CJo.,  77  Atl.  (N.  J.)  tion  to  passenger  to  step  off  a  moving 

536  (1910).    Standing  in  aisle  (Dli-  train    (England   v.    Boston,   etc    R. 

nois  Cent.  Ry.  Co.  v.  Jolly,  117  Ky.  Co.,  163  Mass.  490,  27  N.  E.  1).    See 

632,  26  Ky.  L.  Rep.  1736,  78  S.  W.  §  619,  note  434,  ante. 

476     (1904);     Whitaker    v.    Staten  ^Hunter  v.  Cooperstown,  etc  R. 

Island,  etc.  Ry.  Co.,  72  N.  Y.  App.  Co.,  112  N.  Y.  371,   19  N.  E.  820; 

Div.  498,  76  N.  Y.  Supp.  648  (1902).  B.  c.  again,  126  N.  Y.  81,  26  K.  £. 

***  Filer  v.  N.  Y.  Central  R.  Co.,  49  968  [four  to  six  miles  an  hour) ;  Mc- 

N.  Y.   47,  69  Id.   362,  68   Id.   124 ;  Donald  v.  Boston,  etc  R.,  87  Me.  466, 

Lambeth  v.  North  Carolina  R.  Co.,  32  Atl.  1010;  Rothscein  v.  Pennsyl- 

66  N.  C.  494;  East  Tennessee,  etc  R.  vania  R.   Co.,   171   Pa.   St.   620,  33 

Co.  V.  Conner,  16  Lea,  264.    See  Mc-  Atl.    379 ;    Bardtwell   v.   Mobile,  etc 

Intyre  v.  N.    i.  (Central  R  Co.,  37  R.  Co.,  63  Miss.  674  [six  to  twelve 

X.  Y.  287,  43  Barb.  632,  on  a  similar  miles  an  hour] ;  East  Tenn.,  etc  R. 

point;  see  also  Bucher  v.  N.  Y.  Cen-  Co.  v.  Hughes,  92  Ga.  388,  17  S.  £. 

tral  R.  Co.,  98  N.  Y.  128.     So  held  949;    Whitlock   v.    Comes,    57    Fed. 

where   conductor   induced   passenger  666;  Louisville,  etc  R.  Co.  v.  Depp, 

to  get  on  (Kansas,  etc  R.  Co.  v.  Dor-  33  S.  W.   (Ky.)  417  [train  in  rapid 

ough,   72  Tex.    108,   10  S.   W.   711;  motion:    direction   equivocal].     This 

Murphy  v.  St.  Louis,  etc  R.  Co.,  43  condition  is  specified  in  several  cases. 

Mo.  App.  342;  Montgomery,  etc  R.  cited  in  note  20,  supra.     Although 

Co.  v.  Stewart,  91  Ala.  421,  8  Sa  a  conductor  tells  passengers  "to  go 

708) ;  or  to  get  off  (Watkins  v.  Ra-  forward,"  (Hie  of  them  is  not  justi- 

leigh,  etc.  R.  Co.,  116  N.  C.  961,  21  fied  in  jumping  to  the  ground  from 

S.  £.  409 ;  Eddy  v.  Wallace,  1  C.  C.  the  side  door  of  a  baggage  car  where 

A.  436,  49  Fed.  801 ;  Lewis  v.  Dela-  he  cannot  see  where  or  upon  what 

ware,  etc  Canal  Co.,  146  N.  Y.  608,  he  is  jumping  (Geoghegfaan  v.  N.  Y., 

40   N.    E.   248;    Cincinnati,   etc   R,  New  Haven,  etc   R.   Co.,   10  N.  Y. 

Co.  V.  Carper,  112  Ind.  26,  14  N.  E.  App.  Div.  464,  42  N.  Y.  Supp.  205) ; 

352;  Louisville,  etc.  R.  Co.  v.  Hols'*  Southern  Ry.  Co.  v.  Bandy.  120  Ga. 

apple,   12  Ind.  App.   301,  38   N.  E.  463,  47  S.  £.  923,  102  Am.  St.  Rep. 

1107;   McCaslin  v.  Lake  Shore,  etc  112  (1904) ;  Chicago,  etc  Ry.  Co.  v. 

R.  Co.,  93  Mich.  653,  63  N.  W.  724;  Gore,  202  111.  188,  66  N.  E.  1063.  95 

Jones  V.  Chicago,  etc.  R.  Co.,  42  Minn.  Am.  St.  Rep.  224  ( 1903) .    See  §  512, 

183,  43  N.  W.  1114).    The  calling  of  note  296,  ante, 

the  station  and  opening  and  fasten-  ***  McPeak  v.  Missouri  Pac.  R.  Co,, 

ing  back  of  the  car  door  by  defend-  128  Mo.  617,  30  S.  W.  170  [alarm]. 
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of  a  train  prematurely  announces  its  arrival  at  a  station 
does  not  justify  a  passenger,  destined  for  that  station,  in 
jumping  off  before  the  train  stops ;  **•  and  even  where  a 
passenger  is  carried  beyond  his  proper  station,  by  the 
fault  of  the  company,  he  cannot  recover  from  an  injury 
suffered  by  him  in  leaping  from  the  train  while  in  rapid 

• 

See,  as  to  coercion,  Burrows  v.  Erie  plaintiff   preparing   to   alight   went 

R.  Co.,  63  N.  Y.  566.  to  the  end  of  the  car,  there  was  testi- 

^East  Tennessee,   etc.  R.   Ck>.   v.  mony  that  the  conductor  opened  the 

Holmes,    97    Ala.    332,    12    So.    286  vestibule    door,    and    the    plaintiff 

[jumping  off  train  in  motion,  in  the  started  to  alight  while  the  conductor 

dark] ;  Pennsylvania  R.  Co.  v.  Aspell,  was  facing  him.     It  also  appeared 

23  Pa.  St.  147;  see  Gonzales  v.  Har-  that   though    the    car   was    still    in 

lem  R.  Co.,  33  N.  Y.  Super  57.    The  motion,  it  was  running  so  smoothly 

ringing   of   the   engine   bell   by   the  the  plaintiff  ddd  not  know  it.     He 

conductor  is  not  sufficient  ground  to  held  the  side  rail  with  one  hand  as 

induce    a   passenger    to   believe    the  he    stepped    down;    he    was    thrown 

train  has  stopped   (East  Tenn.,  etc.  down  and  run  over;   held,  that  the 

R.  Co.  v.  Massengill,  15  Lea,  328).  questions   of   defendant's   negligence 

But   see   Memphis,    etc.    R.    Co.    v.  and  contributory  n^ligence  were  for 

Stringfellow,  44  Ark.  322.     In  Eng-  the  jury  (Meams  v.  Central,  etc  Ry. 

land,  it  is  held  that  the  mere  stop-  Co.,  48  N.   Y.  Supp.  366,  23  N.  Y. 

ping  of  a  train  andl  calling  out  the  App.  Div.  298,  order  rev'd,  163  N.  Y. 

name  of  a  station  is  no  evidence  of  108,  57  X.  E.  292   (1900).     Where 

an    invitation    to   alight    (Lewis    v.  a  street  car  slowed  up  in  apparent 

London,  Chatham,  etc.  R.  Co.,  L.  R.  response  to  a  passenger's  signal  for 

9  Q.  6.  66;  Bridges  v.  North  London  alighting,    and    then    increased    its 

R.  Co.,  Ia  R.  6  Q.  B.  377)  ;  Coe  v.  speed,  whereupon  the  passenger,  be- 

Louisville,  etc.  Ry.  Ck>.,  25  Ky.  L.  •lieving   it  was    not  going   to   stop. 

Rep.    1679,    78   S.    W.    439    (1904).  jumped  and)  was  injured,  held  that 

See  Mason,  etc.  Ry.  Co.  v.  Anderson,  the  question   of   contributory   negli- 

121  Ga.  666,  49  S.  E.  791    (1905).  gence  was  for  the  jury  (Dallas  Rapid 

But  if  after  the  calling  of  the  sta-  Tr.  Co.  v.  Payne,   98  Tex.  211,   82 

tion  and  throwing  open  the  door  of  S.    W.    649,    rev'g    78    S.    W.    1085 

the  car,  a  passenger  having  gone  to  (1904).     Where  it  was  the  custom 

the  platform  to  be  in  readiness  to  to  keep  the  gate   on   the   platform 

alight,   and   the   porter   calling   out  closed  in   crossing  a  bridge   and   to 

*'A11  right,  sir,"  the  passenger  steps  open  it  when  the  train  had  passed 

off  without  knowing  that  the  train  over  and  reached  the  point  at  which 

is    moving,    he    is    not    necessarily  the  passenger  proposed  to  leave  it» 

guilty     of     contributory     negligence  and  the  gate  having  been  opened  by 

(Hodges   V.   Southern   Ry.    Co.,    120  some  one,  the  plaintiff  believing  the 

N.    C.   555,   27    S.   E.    128    (1897);  train   had   stopped,   stepped   off  the 

8.  c,   122  N.  C.  992,  29  S.  E.  936  moving  train  and  was  injured,  held 

(1899).     On  the  conductor's  calling  that  the  case  was  for  the  jury  (Mc- 

"AU  out!     Jersey  City!   Last  stop!  "  Alan  v.  Trustees  of  New  York  Bridjgpe 
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motion."^  But,  if  the  train  is  moving  very  slowly,  it  is 
for  the  jury  to  say  whether  it  is  negligent  or  not  to  jump 
oflf  under  such  circumstances/"  A  carrier  certainly  can- 
not complain  that  a  passenger  did  not  jump  off  a  moving 

Co.,  60  N.  Y.  Supp.  176,  43  N.  Y.  Lee,  97  Ala.  326,  12  So.  48;  Walker 
App.  Div.  374,  aff'd,  67  N.  Y.  Supp.  v.  Vicksburg,  etc.  K.  Co.,  41  La,  Ann. 
1139,  66  N.  Y.  App.  Div.  629  (1900).  795,  6  So.  916;  Butler  v.  St.  Paul, 
Where  the  station  is  called  and  soon  etc.  R.  Co.,  69  Minn.  136,  60  N.  W. 
after  the  train  stops  before  the  sta-  1090;  White  v.  West  End  R.  Co.,  165 
tion  is  reached,  it  is  negligence  not  Mass.  622,  43  N.  E.  298  [electric 
to  notify  passengers  that  the  stop  car] ;  Sculley  v.  N.  Y.,  Lake  £rie, 
is  not  for  the  station  (St.  Louis,  etc.  R.  Co.,  80  Hun,  197,  30  N.  Y. 
etc.  Ry.  Co.  v.  Farr,  70  Ark.  264,  Supp.  61).  s.  p.,  as  to  passengers 
68  S.  W.  243  (1902).  Though  the  sent  to  wrong  train  (Rothstein  t. 
carrier's  servants  had  called  the  sta-  Penn.  R.  Co.,  171  Pa.  St.  620,  33  Atl. 
tion,  opened  and  fastened  back  the  379;  St.  Louis,  etc.  R.  y.  Atchison, 
door,  and  the  train  had  stopped,  con-  47  Ark.  74,  14  S.  W\  468).  So  held, 
stituting  an  implied  invitation  to  where  a  passenger  leaped  in  the  dark 
the  passenger  to  alight,  yet  the  lat-  from  a  train  going  sev^i  to  ten  miles 
ter  must  use  ordinaxy  care  for  his  (Penn.  R.  Co.  v.  Aspell,  23  Pa.  St. 
safety,  and  if  the  station  is  one  with  147)  ;  or  fifteen  miles  an  hour 
which  he  is  familiar,  and  the  slight-  (Dougherty  v.  Chicago,  etc.  R.  Co., 
est  care  wouldt  have  shown  him  the  86  111.  467;  111.  Central  R.  Co.  v. 
train  was  moving,  he  cannot  recover  Green,  81  Id.  19;  Jewell  v.  Chicago, 
for  injuries  thereby  received  (lUi-  etc  R.  Co.,  64  Wis.  610).  But  where 
nois,  etc.  Ry.  Co.  v.  Massey,  63  So.  a  boy,  ten  years  old,  became  frights 
(Miss.)  386  (1910).  ened  because  train  did  not  stop,  and 
*^  If  a  passenger,  by  the  negligence  jumped  from  the  train  as  it  passed 
of  the  company,  is  carried  beyond  the  station,  the  conductor  using*  no 
the  station  where  he  has  a  right  to  precaution  to  prevent  him  from  jump* 
be  let  off,  he  can  recover  for  the  in-  ing,  defendant  held  liable  (Hem- 
convenience,  loss  of  time,  and  labor  mingway  v.  Chicago,  etc.  R.  Co.,  72 
of  traveling  back;  but  if  he  leaps  off  W^is.  42,  37  N.  W.  804).  Though 
without  waiting  for  the  train  to  a  conductor  may  forcibly  prevent  a 
stop,  he  does  it  at  his  own  risk  ( Jef-  a  passenger  leaving  a  train,  he  is  not 
fersonville  R.  Co.  v.  Hendricks,  26  bound  to  do  so;  a  request  is  sufficient, 
Ind.  228;  Reibel  v.  Cincinnati,  etc  and  if  unheeded,  the  passenger  takes 
R.  Co.,  114  Ind.  476,  17  N.  E.  107;  the  risk  (Aufdenberg  v.  St  Louis, 
Burgin  v.  Richmond,  etc.  R.  Co.,  116  etc.  R.  O.,  132  Mo.  666,  34  S.  W. 
N.  C.  673,  20  S.  E.  473;  Atlanta,  etc.  486). 

R.  Co.  V.  Dickerson,  89  Ga.  466,  16        *"Carr  v.  Eel  River,  etc.  R.    Co., 

S.  E.  634;   Watson  v.  Georgia  Pac.  98  Cal.  366,  33  Pac.  213;  Rothstein 

R.  Co.,  81  Ga.  476,  7  S.  E.  854;  Sa-  v.  Pennsylvania  R.  Co.,  171  Pa.   St- 

vannah,  etc.  R.  Co.  v.  Watts,  82  Ga.  620,  33  Atl.  379;  Jones  v.  Baltimore^ 

229,  9  S.  E.  129 ;  Blodgett  v.  Bartlett,  etc.  R.  Co.,  21   D.  C.  346 ;   FUer  v. 

60  Ga.  363 ;  Louisville,  etc.  R.  Co.  v.  N.  Y.  Central  R  Co.,  49  N.  Y.  47 ; 
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train,  to  avoid  a  collision.*"  A  passenger  is  not  in  fault 
for  merely  rising  from  his  seat,  and  going  to  the  door, 
getting  ready  to  leave  the  car,  as  soon  as  he  has  reason 
to  expect  that  the  car  will  stop,  even  though  he  is  exposed 
to  danger  by  his  position/^®  Of  course,  the  act  of  getting 
on  a  moving  train  must  have  proximately  contributed  to 
the  injury/'^ 

§  521.  Getting  on  or  off  in  other  cases.  —  Passengers 
must  use  ordinary  care  to  protect  themselves  from  injury, 
in  entering  or  leaving  cars  and  other  vehicles,  even  when 
stationary ,*°^  and  also  in  entering  or  leaving  any  part  of 

Delamat^r  v.  Milwaukee,  etc.  R.  Co.,  Mackey,  (D.  C.)  255;  Ck)oper  v.  St. 
24  Wis.  578.  Where  a  mother  was  Paul  R.  Co.,  54  Minn.  379,  56  N.  W. 
separated  from  young  children  by  the  42.  In  Chicago,  et«s.  R.  Co.  v.  Means, 
starting  of  a  train,  she  was  held  48  111.  App.  396,  it  was  held  that 
justified  in  jumping  off  to  join  them,  an  infirm  woman  of  seventy  was 
while  the  train  was  moving  slowly  negligent  in  thus  starting  to  leave 
(Penn.  R.  Co.  v.  Kilgore,  32  Pa.  St.  the  train.  But  query?  A  train  ran 
292;  Lloyd  v.  Hannibal,  etc.  R.  Co.,  past  a  station,  and  then  backed  up 
63  Mo.  509).  In  Burrows  v.  Erie  R.  to  its  usual  place  of  stopping;  held 
Co.,  63  N.  Y.  556,  held  that  a  woman  a  question  for  the  jury  whether  plain- 
should  have  been  nonsuited  who  at-  tiff  was  not  justified  in  supposing 
temptedi,  with  the  assistance  of  a  she  had  reached  her  destination,  and 
friend,  to  step  from  a  moving  train,  in  attempting  to  leave  the  car  ( Taber 
she  being  encumbered  with  a  band-  v.  Delaware,  etc.  R,  Co.,  71  N.  Y. 
box  and  satchel,  though  the  train  489).  A  passenger  on  a  ferry  boat 
had  stopped  at  her  station  and  stepped  up  from  the  boat  on  to  the 
started  before  she  had  time  to  alight,  bridge  before  the  boat  was  completely 

^Hanson  v.  Minneapolis,  etc.  R.  fastened,    and   was   injured   by    the 

Co.,   37  Minn.   355,   34  N.  W.  223;  bridge  being  suddenly  lowered;   she 

Wabash,  etc.  R.  Co.  v.  Shacklet,  105  could  recover  (Hawks  v.  Winans,  42 

111.   364;   see  also  Alabama,  etc.  R.  K  Y.  Super.  451). 
Co.  V.  Davis,  69  Miss.  444,   13  So.        ^  Such  act  cannot  be  said  to  oon- 

693  [failure  to  jump  from  carriage,  tribute   to   an    injury  caused   by   a 

on  collision  with  train].  sudden  jerk  of  the  train  after  the 

*"Wylde  V.  Northern  R.  Co.,  53  passenger  had  reached  a  position 
N.  Y.  156;  Baker  v.  Manhattan  R.  which  would  have  been  safe  had  there 
Co.,  118  N.  Y.  533,  23  N.  E.  885  [pas-  been  no  mismanagement  (Distler  v. 
senger  opening  door] ;  Pennsylvania  Long  Island  R.  Co.,  151  N.  Y.  424, 
R.  Co.  V.  Lyons,  129  Pa.  St.  113,  18  45  N.  E.  937,  rev'g  78  Hun,  252,  28 
Atl.  759;  Nichols  v.  Sixth  Ave.  R.  N.  Y.  Supp.  865). 
Co.,  38  N.  Y.  131;  Worthen  v.  Grand  *"In  the  following  cases  the  plain- 
Trunk  R.  Co.,  125  Mass.  99 ;  Har-  tiff  was  held  not  to  have  been  neoes- 
mon  v.   Washington,  etc.  R.  Co.,  7  swrily     negligent:        Plaintiff      ap- 
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the  carrier's  premises.*"*^  Failure  to  use  such  care,  if 
proximately  contributing  to  a  passenger's  injury,  is  a  bar 
to  his  action.  But  if  the  passenger 's  injury  is  not  caused 
in  part  by  his  act  in  entering  or  leaving,  it  makes  no  dif- 
ference how  much  in  fault  he  may  be  in  so  doing ;  because 

proacbed  a  street  car  oo.  its  right-  with  the  crowd  towards  a  gang- 
hand  side,  and  attempted  to  board  it  plank,  having  no  guard  or  rail  upon 
by  placing  her  right  foot  first  on  it,  which  she  saw  when  she  started, 
the  platform,  taking  hold  with  her  and  whilo  looking  forward,  instead 
bight  band  of  the  rail  around  the  of  looking  down  at  her  feet,  fell  off 
guard  on  the  rear  of  the  platform,  the  gang-plank.  Held^  guilty  of  con- 
instead  of  taking  hold  of  the  raU-  tributory  negligence,  as  matter  of 
placed  on  the  body  of  the  car  (Gan-  law  (Fogassi  v.  N.  Y.  Cent.  R.  Co., 
iard  v.  Rochester,  etc.  R.  Co.,  50  Hun,  17  N.  Y.  App.  Div.  286,  45  N.  Y. 
22,  2  N.  Y.  Supp.  470).  The  oourt  Supp.  175).  A  passenger  alighting 
cannot  say,  as  matter  of  law,  that  at  a  station  to  which  he  is  a  stranger, 
an  alighting  passenger  is  bound  to  and  finding  himself  almost  immedi- 
lay  bold  of  hand-rails  on-  the  car  ately  left  in  utter  darkness  by  the 
(Martin  v.  Second  Ave.  R,  Co.,  3  extinguishment  of  the  station  light, 
N.  Y.  App.  Div.  448,  38  N.  Y.  Supp.  is  not  in  fault  for  wandering  out  of 
220).  If,  at  the  time  a  passenger  the  direct  way  (Wallace  v.  Wilming- 
stepped  upon  a  railroad  platform,  ton,  etc.  R.  Co.,  8  Del.  529,  18  Atl. 
he  knew  of  its  unsafe  condition,  he  818).  A  railway  company,  for  the 
was  not  required  to  abandon  its  use,  more  convenient  access  of  paasen- 
and  if  he  use  due  care  proportionate  gers  between  the  two  platforms  of  a 
to  the  known  danger,  and  was  in-  station,  erected  across  the  line  a 
jured  by  reason  of  the  defect,  he  defective  wooden  bridge.  Held,  liable 
would  not  be  barred  from  recove^  for  the  death  of  a  passenger,  through 
by  such  knowledge  ( Pennsylvania  Co.  the  faulty  construction  of  this  bridge, 
V.  Marion,  123  Ind.  415,  23  N.  E.  although  there  was  a  safer  one,  about 
973).  It  is  not  necessarily  impru-  one  hundred  yards  further,  which 
dent  to  rise  from  a  seat  and  start  the  deceased  might  have  used 
for  the  exit,  on  approaching  a  sta-  (Longmore  v.  Great  Western  R.  Co., 
tion  or  ether  stopping  place  (Balti-  19  C.  B.  N.  S.  183).  It  is  not  an 
more,  etc.  R.  Co.  v.  Myers,  10  C.  C.  error  to  refuse  to  chaige  that  where 
A.  485,  18  U.  S.  App.  569,  62  Fed.  there  are  two  ways  of  leaving  a 
367;  Snelling  v.  Brooklyn,  etc.  Ferry  train,  one  safe  and  the  other  less 
Co.,  59  Hun,  619,  13  N.  Y.  Supp.  safe,  and  a  passenger,  leaving  by 
398  [ferry-boat]).  the  latter  way,  is  injured,  he  can- 
**a  Bennett  v.  N.  Y.,  New  Haven,'  not  recover,  because,  in  selecting  the 
etc.  R.  0>.,  57  Conn.  422,  18  Atl.  more  perilous  way,  "he  was  guilty 
668  [leaving  platform  by  stairs  not  of  contributory  negligence"  (Brodie 
lighted,  where  other  fights  were  v.  Carolina  Midland  R.  Co.,  46  S.  C. 
lighted].  A  passenger  on  a  ferry-  203,  24  S.  E.  180).  s.  p.,  Cross  v. 
boat,  landing  at  night  at  a  point  Lake  Shore,  etc.  R.  (>o.,  69  AGeh. 
where   there   was   no   light,   walked  363,  37  N.  W.  361 ;  Texas,  etc.  R.  Ooi 
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his  negligence  does  not  contribute  to  his  injury/^*  It 
may  be  negligence  to  enter  a  vehicle  obviously  not  ready 
for  passengers,  especially  in  the  dark,**^*  but  this  does  not 
at  all  imply  that  a  passenger  is  in  fault  for  merely  enter- 
ing before  the  time  fixed  for  starting.  On  entering  or 
leaving  a  street-car,  stage-coach  or  other  vehicle,  likely 
to  start  at  any  moment,  a  passenger  should  use  ordinary 
care  to  see  that  the  carrier's  agent  has  notice  of  his  in- 
tention.*** Passengers  by  rail  should  enter  and  leave  cars 
by  such  methods  as  are,  to  their  knowledge,  provided  for 
that  purpose,  using  ordinary  care  to  avoid  danger  from 
passing  trains  *"  or  other  vehicles,  and  to  see  obstacles 

V.  McLane,  38  S.  W.    (Tex.  App.)  aid  v.  Long  Isl.  R.  Co.,  116  N.  Y. 

776.     Compare  Gulf,  etc  R.  Co.  ▼.  546,  22  N.  £.  1068). 

Jordan,  33  S.  W.    (Tex.  App.)   690.  *" Davenport  v.   Brooklyn  R.   Co., 

«  Weiler  v.  Manhatton  R.  Cd.,  63  100  N.  Y.  632,  3  N.  E.  306.  Stand- 
Hun,  372,  6  N.  Y.  Supp.  320.  ing  on  a  track  where  trains  may  be 
Whether  intoxication  of  passenger  expected,  is  negligence  (Van  Schaick 
who  fell  from  a  car  while  attempt-  v.  Hudson  Riv.  R  Co.,  43  N.  Y.  627 ; 
ing  to  alight,  contributed  to  the  in-  see  Gonzales  v.  Harlem  R.  Co.,  38 
jury  is  for  the  jury  (Newton  v.  Cen-  Id.  440;  Mills  v.  N.  Y.  Cent.  R.  Co., 
tral  Vt.  R.  Co.,  80  Hun,  491,  30  6  N.  Y.  App.  Div.  11,  39  N.  Y.  Supp. 
N.  Y.  Supp.  488).  The  jury  may  280).  But  passengers  have  a  right  to 
take  into  consideration  the  *'  age,  sex  act  upon  the  assumption  that  due 
and  physical  condition  "  of  the  plain-  care  will  be  taken  to  keep  trains  off 
tiff  in  determining  whether  ordinary  tracks  which  they  must  cross  on 
care  was  exercised  in  alighting  from  leaving  (Brassel  v.  N.  Y.  Ont.  R. 
a  train  (Hickman  v.  Missouri  Pac  Co.,  84  N.  Y.  241).  A  passenger  who 
R.  Co.,  91  Mo.  433,  4  S.  W.  127).  has  alighted  must  use  ordinary  care 

*"  Hodges  V.  New  Hanover  Tr.  Co.,  to  avoid  other  trains,  and  whether 

107  N.  C.  576,  12  S.  E.  597  [entering  he  did  so  in  the  particular  case  is 

cars  not  lighted  and  prepared  for  re-  generally   a   question   for   the  jury 

ception  of  passengers].  (Hornstcin  v.  United  Railways,  etc. 

«  Plaintiff,  without  indicating  his  Co.,  97  Mo.  App.  271,  70  S.  W.  1106 

intention  to  the  conductor  or  driver,  (1902)  ;  Walger  v.  Jersey  City,  etc 

attempted  to  board  street  car  at  the  Ry.  Co.,  71  N.  J.  Law,  356  59  Atl. 

front  platform.     The  driver  was  not  14    (1904);   Wise  v.   Brooklyn,  etc. 

looking   to   see   if   any  one   was   to  Ry.  Co.,  46  N.  Y.  App.  Div.  246,  61 

get  on,  and,  starting  up  his  horses,  N.  Y.  Supp.  530   (1899)  ;  Craven  v. 

plaintiff  was  thrown  to  the  ground  International,  etc.  Ry.  Co.,  100  N.  Y. 

and    injured.      Nonsuit    (Pitcher   v.  App.  Div.   157,  91  N.  Y.  Supp.  625 

People's  R.  Co.,  174  Pa.  St.  402,  34  (1905)  ;  Ray  v.  Aberdeen,  141  N.  C. 

Atl.  567).    This  rule  does  not  apply  84,  53  S.  E.  622   (1906)  ;  Girton  v. 

to  ordinary  railroad  trains  (McDon-  Lehigh  Valley  Ry.  <I!o.,  190  Pa.  St. 
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in  their  path,*"  especially  if  such  obstacles  are  not  inter- 
posed by  any  fault  of  the  carrier.  It  is  therefore  gener- 
ally, though  not  invariably,"®  neghgence  for  a  passenger 
by  rail  to  enter  or  leave  on  the  opposite  side  from  a  land- 
ing platform,**^*^  or,  where  there  are  two  tracks,  and  cars 
are  frequently  running  on  both,  to  enter  or  leave  by  cross- 
ing the  other  track  without  some  special  reason/***    But 

147,  48  Atl.  970   (1901);  LouisviUe,  50  N.  E.   713    (1898).     And  where 

etc.  Ry.  CJo.  v.  Mitchell,  127  S.  W.  passengers    were    invited    to    alight 

(Ky.)   770  (1910)  ;  Tucker  v.  Pitts-  only  on  the  side  away  from  the  depot 

burg,  etc.  Ry.  Ck).,  227  Pa.  St.  66,  75  they  are  not  guilty  of  contributory 

Atl.  991    (1910).  negligence  in  doing  so  (Atlantic  City 

*"Moylan  v.   Second  Ave.  R.  Ck>.,  Ry.  Co.  v.  Goodwin,  62  N.  J.  Law, 

128  N.  Y.  683,  27  N.  E.  977  [truck  394,  42  Ati.  333,  72  Am.  St.  Rep.  652, 

standing  in  the  way].  45  L.  R.  A.  671  (1899). 

*"  Chicago,  etc.  R.  Co.  v.  Lowell,  *•  Such    conduct   was    held    negli- 

151  U.  S.  209,  14  S.  Ct.  281;  and  see  genoe,  as  matter  of  law,  under  the 

note  483,  infra.  circumstances,  in  Drake  v.  Pennsyl- 

*•  Louisville,  etc.  R.  Co.  v.  Ricketts,  vania  R.  Co.,  137  Pa.  St.  352,  20  AtL 
93  Ky.  116,  19  S.  W.  182  [night];  994  [steam  road];  Pennsylvania  R. 
Hughlett  v.  Louisville,  etc.  R.  Co.,  Co.  v.  Zebe,  33  Pa.  St.  318  [same]; 
22  S.  W.  (Ky.)  551;  Pastoris  v.  Bal-  Goldberg  v.  N.  Y.  Central  R.  Co., 
timore,  etc.  R.  Co.,  24  Atl.  (Pa.)  133  N.  Y.  561,  30  N.  E.  597  [same]. 
283  [midnight:  passenger  intoxicated  Where  the  company  has  provided  a 
fell  off  bridge] ;  Wardlaw  v.  Call-  way  from  the  platform  to  the  streets 
fomia  R.  Co.,  42  Pac.  (Cal.)  1075  without  crossing  the  railroad,  a  pas- 
[pasaenger  climbing  between  cars  senger  who,  crossing  the  road,  is 
from  side  opposite  platform],  struck  by  an  engine,  cannot  recover 
Whether  a  passenger  in  alighting  on  (Bancroft  v.  Boston,  etc  R.  Co.,  97 
the  opposite  side  from  the  platform  Mass.  275).  So  held,  also,  where  a 
is  guilty  of  contributory  negligence  passenger  needlessly  left  the  plat- 
is  generally  a  question  for  the  jury  form  to  take  a  short  road  across  ihe 
(Owen  V.  Washington,  etc  Ry.  Co.,  track,  and  (it  being  diark)  fell  into 
29  Wash.  207,  69  Pac  757  (1902).  a  cattle  guard  (Forsyth  v.  Boston, 
Where  the  evidence  showed  it  was  the  etc  R.  (Do.,  103  Mass.  510).  Where 
frequent  custom  of  passengers  to  it  was  usual  for  passengers  to  alight 
alight  on  the  side  opposite  the  plat-  on  the  south  side  (though  the  sta- 
form  and  the  gate  on  that  side  was  tion  was  on  the  north  side),  because 
open,  the  question  of  the  plaintiff's  that  side  was  nearest  to  the  village, 
contributory  negligence  is  for  the  held  to  be  error  to  charge,  as  matter 
jury  (Great  Falls,  etc.  Ry.  Co.  v.  of  law,  that  the  attempt  to  alight  on 
Hill,  34  App.  (D.  C.)  304  (1910).  the  south  side  did  not  constitute  con- 
See  Graven  v.  MacLeod',  92  Fed.  846,  tributory  negligence  —  that  it  was  a 
36  C.  C.  A.  47  (1899)  ;  Pennsylvania  question  for  the  jury  (Plopper  v. 
Ry.  Co.  V.  McCaffery,   173  111.   169,  N.  Y.  Central  R.  Co.,  13  Hun,  625). 
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if  the  proper  side  or  method  of  entry  is  not  obvious,  and 
the  passenger  is  not  proved  to  have  had  sufficient  notice 
otherwise,  he  cannot  be  held  in  fault  for  selecting  any 
method  which  is  consistent  with  ordinary  care."^  The 
mere  fact  that  one  mode  of  entry  is  the  most  usual  and 
convenient,  as  a  general  rule,  does  not  make  it  negligence 
for  a  passenger  to  adopt  a  different  mode,  when  more 
convenient.**^  The  fact  that  proper  facilities  for  entry 
or  exit  are  not  provided  by  the  carrier,  does  not  justify  a 
passenger  in  adopting  another  method  which  is  also 
dangerous.*"  Where,  as  in  the  case  of  steam  railroads, 
regular  stopping  places  are  provided  by  the  carrier,  at 
which  alone  passengers  are  expected  to  get  on  and  off 

But  where  such  crossing  was  not  ob-  ing   that  any   notice   was   given   to 

viously    dangerous,    was    customary,  passengers  that  they  must  not  get 

and  not  objected  to,  though  contrary  off   the   front   platform.     The   facte 

to  rule,  held,  a  question  for  the  jury  that  plaintiff,   when   about   to   take 

(Chicago,  etc.  R.  Co.  v.  Lowell,  151  passage     upon     a     street    car,     ap- 

U.  S.  209,  14  S.  Ct.  281.     s.  P.,  Mc-  proached  the  same  while  it  was  mov- 

Donald  v.  Kansas  City,  etc.  R.  Co.,  ing  slowly,   the   horses   being  on   a 

127  Mo.  38,  29  S.  W.  848).     It  is  walk,  attempted  to  enter  by  the  rear 

not  per  se  negligence  for  a  passenger  platform,  which,  however,  he  found 

on  a  double  track  horse  railroad  to  full,  and  passed  along  the  side  of  the 

alight  from  the  car  on  the  side  near  car    to    reach    the    front    platform, 

the  other  track  ( Chicago,  etc.  R.  Co.  walking  upon  a  ridge  of  snow  thrown 

V.  Bolton,  37  111.  App.  143).  up  by  the  company,  upon  which  he 

**  McKimble  v.  Boston,  etc.  R.  Co.,  slipped  and  fell  under  the  wheels  of 

141  Mass.  463,  6  N.  E.  804.  the  car,  held  not  contributory  negli- 

^Though  it  is  usual  for  travelers  genre,  as  matter  of  law    (Dixon  v. 

in  horse  cars  to  enter  and  leave  by  Brooklyn,    etc.    R.    Co.,    100   N.    Y. 

the   rear  platform,   and  to  ask  the  170,   3  N.   E.   65).     8.  P.,   Piatt  v. 

conductor,  rather  than  the  driver,  to  Forty-second     St.,    etc.    R.     Co.,    4 

stop  the  car,  yet  a  pessenger  is  not  Thomp.  &  C.  406;   Stager  v.  Ridge 

chargeable  with  negligence,  as  matp  Ave.  Pass.  R.  Co.,  119  Pa.  St.  70,  12 

ter  of  law,   for   adopting  the  oppo-  Atl.    821.      Where    the    regulations 

site    course    when    more    convenient  forbid  the  use  of  the  front  platform, 

(Holmes  v.  Allegheny  Tr.   Co.,   153  and  the  passenger  has  notice  of  this. 

Pa.  St.  152,  25  Atl.  640).     In  Mul-  the  case  is  different  (Baltimore,  etc. 

hado  v.  Brooklyn  R.  Co.,  30  N.  Y.  R.  Co.  v.  Wilkinson,  30  Md.  224). 
370,    held    there    was    no    fault    in       ^  Keokuk  Packet  Co.  v.  Henry,  50 

plaintiff's  attempting  to  get  off  the  111.   264;   Deery  v.   Camden,  etc.  R. 

front  platform   instead  of   the   rear  Co.,  163  Pa.  St.  403,  30  Atl.  162  [use 

one,  he  having  got  on  at  the  front  of  side  door,  against  rules], 
without  objection,  and  it  not  appear- 


§  521]  CABBIERS  OF  PASSENGERS.  1450 

the  train,  and  where  platforms  or  other  conveniences  for 
the  safety  of  passengers  are  provided,  it  is  some  evidence 
•of  negligence  if  a  passenger  enters  or  leaves  the  train  at 
another  place  without  carrier's  assent/**  But  where  the 
plaintiff  has  been  prevented  from  getting  off  at  the 
regular  stopping  place,  for  which  he  had  signaled,  by  the 
failure  to  stop  the  train  or  car,  or  at  the  station  for  which 
his  ticket  called  or  where  he  had  notified  the  conductor  of 
his  wish  to  stop,  though  the  place  where  the  stop  is 
actually  made  is  an  unusual  and  dangerous  one,  he  is  not 
guilty  of  contributory  negligence  if  he  only  acts  as  a 
person  of  ordina;ry  prudence  would  under  the  circum- 
stances/*' If  by  thus  entering  or  leaving  at  a  point  not 
provided  for,  a  passenger  sustains  an  injury,  which  would 
not  otherwise  have  happened,  the  presumption  of  con- 
tributory negligence  is  very  strong."*    But  the  mere  act 

^ Davis  V.  Chicago,  etc.  R.  Co.,  18  the  exercise  of  due  care   (Louisville, 

Wis.    176    [train   had   stopped   suffi-  etc.  Ry.  Co.  v.  Keith,  22  Ky.  L.  Rep. 

cient  time  for  plaintiff  to  have  left  593,  58  S.  W.  468   (1900).     On  the 

it  upon  the  platform] ;    Evansville,  other    hand    it    has    been    said   the 

etc.  R.  Co.  V.  Duncan,  28  Ind.  441  doctrine  of  the  assumption  of  risks 

[plaintiff  warned] ;    Siner  v.  Great  has    no    application    to    such    case 

Western  R.  Co.,  L.  R.  3  Ex.  150,  4  (Fillingham  v.  St.  Louis  Tr.  Co.,  102 

Id.  117.  Mo.  App.  673,  77  S.  W.  314   (1903). 

^Mobile  Light,  etc  Co.  v.  Walsh,  Where,    though    duly    signaled,    the 

146   Ala.   295,   40  So.   660    (1906);  car  carries  the  passenger  beyond  the 

Chesapeake,  etc.  Ry.  Co.  v.  Friel,  19  regular  stopping  place,  and  is  then 

Ky.    L.    Rep.    152,    39    S.    W.    704  stopped,  the  passenger  had  the  right 

(1897) ;  Bass  v.  Concord  St.  Ry.  Co.,  to  assume  that  it  was  stopped  to  let 

70  N.  H.  170,  46  Atl.  1056   (1900) ;  passenger's  off,  and  if  injured  by  the 

Texas,   etc.    Ry.    Co.   v.    Porter,    41  sudden   starting  of  the  car   as   she 

S.    W.     (Tex.    App.)     88     (1897) ;  was  in  the  act  of  getting  off  she  is 

(Thesapeake,  etc.  Ry.   Co.  v.  Smith,  entitled   to  recovery    (Selby  v.   De- 

103  Va.  326,  49  S.  E.  487    (1906);  troit   Ry.    Co.,    141    Mich.    112,    104 

Henry  v.  Grant  St.,  etc.  Ry.  Co.,  24  N.  W.  376  (1906) ;  though  the  place 

Wash.  246,  64  Pac.  137  (1901).    But  where  the  car  is  stopped  is  unusual 

it  has  been  held  in  Kentucky  that  the   passenger  may  assume   that  it 

where  tlie  train,  by  the  carrier's  neg-  has    been    stopped    at   a    reasonably 

ligence,   has   passed   the   passenger's  safe  place  (Cossitt  v.  St.  Louts,  etc 

destination,   before   stopping,   yet   if  Ry.  Co.,  224  Mo.  97,  123  S.  W.  569 

he  chooses  to  get  out  at  the  place  (1909);    Bingham   L.   ft    R.    Co.   Vk 

where  it  has  stopped  he  accepts  the  Anderson,  60  So.  (AIa.l  1021  (1909). 

risk  and   cannot  recover  though   in  ***  Nonsuit  ordered  in  the  follow- 
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of  entering  or  leaving  a  stationary  train,  at  some  place 
other  than  the  regular  platform,  is  not  negligence  per  se. 
It  may  be  justified  by  the  circumtsances.*"  The  bringing 
of  the  train  to  a  stop  near  the  station,  after  having  given 
the  usual  signal  indicating  the  arrival  at  the  station,  is  an 
implied  invitation  to  alight;  and  alighting  under  the 
circumstances  is  not  contributory  negligence.*"    As  in 

ing  cases:     Louisville,  etc.  R.  Co.  v.  679  [personal  injuries  caused  by  fall- 
Ricketts,  96  Ky.  44,  27   S.  W.  860  ing  through  a  trestle  while  alighting 
[dark  side  of  track];   Ohio,  etc.  R.  from    train    in    the    dark^    without 
Co.    V.    Schiebe,   44   111.    460    [train  directions    to    do    so    by    company's 
suddenly  starting] ;  Chicago,  etc.  R,  servants,  and  with  knowledge  of  lo- 
Co.  V.  Hague,  48  Neb.  97,  66  N.  W.  cality  of  station;  question  for  jury]. 
1000    [knowingly   alighting  on  high  Plaintiff  fell  at  night  into  a  space 
trestle] ;  Nagle  v.  California  So.  R.  between    the    car,    from    whioh    she 
Co.,  88  Cal.  86,  25  Pac.  1.106  [alight-  was  alighting,  and  the  station  plat- 
ing   on    trestle    without    looking] ;  form ;   she  tried  to  ascertain  where 
Smith   V.   Georgia  Pac.   R.    Co.,   88  she  was  stepping  but  was  prevented 
Ala.   538,  7  So.   119   [obviously  im-  by  the  absence  fo  light;  held,  ques- 
proper    place] ;    Dewald    v.    Kansas  tion  of  contributory  negligence  was 
City,  etc.  R.  Co.,  44  Kans.  586,  24  for  jury  ( Fox  v.  New  York,  5  N.  Y. 
Pac.   1101    [leaving  train  on  a  side  App.  Div.  349,  39  N.  Y.  Supp.  309). 
track    without    looking] ;     Reed    v.  In  Cockle  v.  South  Eastern  R.  Co., 
Covington,    etc.    Bridge    Co.    (Ky.),  L.  R.  6  C.  P.  467,  aff'd,  7  C.  P.  321, 
28  S.  W.  149  [premature  attempt  to  plaintiff    got    off    when    the    train 
land    from    vessel].      A    passenger  stopped,    supposing    that    she    was 
takes  the  risk  of  getting  on  car  at  stepping  on   the   platform,   but   fell 
a  place  he  knew  to  be   dangerous,  short   of   it,   the   place   being   dark, 
especially  when  warned  by  carrier's  Judgment  in  her  favor  was  affirmed, 
servants   not  to  make   the   attempt       ^Philadelphia,  etc.  R.  Co.  v.  An- 
until  the  place  is  passed    (Citizens'  derson,  72  Md.  519,  20  Atl.  2;  South* 
R.  Co.  V.  Twiname,  111  Ind.  587,  13  em  Kans.  R.  Co.  v.  Pavey,  48  Kans. 
N.  E.  55).  452,  29  Pac.  603;  Richmond,  etc.  R. 
«"  Keating  v.  N.  Y.  Central  R.  Co.,  Co.  v.  Smith,  92  Ala.  237,  9  So.  223 
3  Lans.  469;  East  TenneRsee,  etc.  R.  [passenger    not    in     fault,     though 
Co.  V.  Conner,   15  Lea,  254;   Stoner  alighting   on  trestle   in  the   dark]; 
T.    Pennsylvania    Co.,    98    Ind.    384  Terre  Haute,  etc.  R.  Co.  v.  Buck,  96 
[getting  on  train  south  of  station] ;  Ind.  346.    It  is  said,  in  Illinois  Cen- 
Cartwright  v.  Chicago,  etc.  R.   Co.,  tral  R.  Co.  v.  Able,  59  111.  131,  that 
52  Mich.  606,  18  N.  W.  380  [leaving  a   passenger  is  usually   justified   in 
car  not  brought  or  intended  to  be  construing  a  momentary  halt  of  the 
brought  up  to  platform,  justifiable] ;  train  at  his  station  into  an  invitation 
Oalveston,  etc.  R.  Co.  v.  Cooper,  70  to  alight.     See  Gadsden,  etc.  R.  Co. 
Tex.   67,   8   S.   W.   68    [entering  at  v.  Causler,  97  Ala.  236,  12  So.  439; 
water  tank] ;   International,  etc.  R.  Wood  v.  Lake  Shore,  etc.  R.  Co.,  49 
Co.  V.  Eckford,  71  Tex.  274,  8  S.  W.  Mich.   370;    Davis  v.   Kansas   City, 
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other  cases,  directions  from  the  carrier's  agents  to  enter 
or  leave  in  any  particular  manner  justify  passengers  in 
obeying,  unless  the  danger  is  obvious/ 
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§  522.  Statutes  as  to  platforms,  etc.  —  It  is  generally 
provided  by  statute  that  a  railroad  company  shall  not  be 
liable  for  accidents  happening  to  passengers  while  on  a 
baggage-car  or  a  platform,  provided  seats  are  furnished 
for  all  passengers  on  the  train,  and  a  notice  of  the  rule  is 
conspicuously  posted  up  in  each  car.*^^  The  requirements 
of  these  statutes  must  be  strictly  complied  with,  in  order 
to  enable  a  railroad  company  to  avail  itself  of  their  pro- 
tection. If  the  requisite  notices  are  not  properly 
posted,*^^  or  if  there  are  no  vacant  seats  in  the  car,*"  a 

•tc.  Ry.  Co.,  75  Ark.  165,  86  S.  W.  1047    [notice   must  be   visible  when 

095    (1905);   McNally  v.  Metropoli-  scats   are   filled];    Qark   v.    Eighth 

tan    St.   Ry.   Co.,    129   S.   W.    (Mo.  Ave.  R.  Co.,  36  N.  Y.  135;  Willis  v. 

App.)  464  (1910).  Long  Island  R.  Co.,  34  Id.  670. 

^Maher  v.  Central  Park,  etc.  R,        *"  Morris  v.  Eighth  Ave.  R.  Co.,  68 

Co.,   67   N.  Y.  52    [boy  entering  in  Hun,  39,  22  N.  Y.  Supp.  666.    Where 

front  of  car] ;   De  Rozas  v.  Metro-  the    cars    were    crowded    and    seats 

politan  R.  Co.,   13  N.  Y.  App.  Div.  either  could  not  be  obtained  or  not 

296,  43  N.  Y.  Supp.  27;   Baltimore,  conveniently,    and    one    injured    by 

etc.  R.  Co.  V.  Kane,  69  Md.  11,  13  being  thrown  from  a  platform  by  the 

Atl.  387  [woman  entering  elsewhere  rapidity   of   the   train   in   taking  a 

than  at  station] ;  Foss  v.  Boston,  etc  curve,  the  speed  being  from  25  to  30 

R.  Co.,  66  N.  H.  256,  21   Atl.  222  miles  an  hour,  held  that  an  ordinance 

[feeble  person  assisted  by  carrier's  permitting  a  speed  of  35  miles  an 

servants] ;  Hinshaw  v.  Raleigh,  etc  hour  at  the  point  of  injury  was  in* 

R.  CO.,  118  N.  C.  1047,  24  S.  E.  426  admissible   (Chicago,  etc  Ry.  Co.  v. 

[conductor    directed   the    passengers  Newell,  212  111.  332,  72  N.  E.  416, 

to  get  out] ;  Griffith  v.  Missouri  Pac.  dismissed,  198  U.  S.  579,  25  Sup.  Ct 

R.   Co.,   98  Mo.   168,   11   S.   W.  559  801,   49   L.   Ed.    1171    (1900).      An 

[conductor  told  plaintiff  to  be  quick  ordinance  limiting  the  speed  of  trains 

and  get  off].    See  §§  434,  519,  ante,  while  passing  through  a  city  is  for 

^''N.  Y.Stat,  of  1850,  ch.  140,  §40;  the    protection   of   persons   lawfully 

Railroad  Law,   1892,  ch.  676,  §  53;  using  the  track  or  crossing  and  is 

Indiana  R.  S.,  §  3928 ;  Missouri  R.  S.  not  available  by  one  injured  while 

1879,  §  800.  standing  on  the  platform  (St.  Louis, 

*"  Carroll  v.  New  Haven  R.  Co.,  1  etc.  Ry.  Co.  v.  Highnote,  98  Tex.  25, 

Duer,  571,  579.    8.  p.,  Nolan  v.  Brook-  86  S.  W.  923,  rev'g  84  S.  W.  365 

lyn,  etc.  R.  Co.,  87  N.  Y.  63.     See  (1905).     Contra.  San   Antonio,  etc 

Weymouth  v.  Broadway,  etc.  R.  Co.,  Traction  Co.  v.  Bryant,  30  Tex.  App. 

2  N.  Y.  Misc  506,  22  N.  Y.  Supp.  437,  70  S.  W.  1015'  (1902).    See  also 
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passenger 's  rights  are  unaffected  by  the  statute.  Where 
the  statute  requires  the  notice  to  be  posted  inside  the  car, 
a  notice  posted  on  the  outside  has  no  effect,  unless  it  is 
proved  to  have  come  to  the  actual  notice  of  the  passenger 
against  whom  it  is  to  be  enforced."*  The  fact  that  the 
passenger  is  aware  of  the  terms  of  the  statute  is  im- 
material, for  it  confers  no  privilege  upon  railroads  except 
upon  the  conditions  mentioned ;  and  the  non-performance 
of  those  conditions  is  sufficient  evidence  that  the  statute 
does  not  apply.  And  although  there  are  seats  actually 
imoccupied  by  passengers,  yet  if  they  are  filled  up  with 
bags  of  other  things,  or  are  improperly  covered  by  pas- 
sengers with  their  clothes,  a  passenger  is  at  liberty  to 
retire  to  the  platform,  so  far  as  the  statute  is  concerned. 
It  is  the  duty  of  the  conductor  to  provide  seats  without 
being  asked  to  do  so,*^*  and  a  passenger  is  not  bound  to 
claim  a  seat  which  is  in  any  way  occupied.  When  the  pro- 
visions of  the  statute  have  been  complied  with,  a  railroad 
company  does  not  waive  the  benefit  of  the  statute  by  tak- 
ing the  fare  of  a  passenger  standing  upon  a  prohibited 
place.*^*^    If  the  passenger's  violation  of  the  statute  does 

Dallas  Conaol.  Elec.  Ry.  Co.  v.  Ibdii,  the  carrier,  duly  posted,  forbidding 
83  S.  W.  (Tex.  App.)  408  (1904).  passengers  riding  in  the  vestibule  of 
If  the  street  car  operatives  knew  a  trains,  yet  if  the  rule  has  been  prac- 
passenger  was  standing  in  such  posi-  tically  abrogated,  especially  if  it  was 
tion  as  that  she  was  likely  to  be  not  seen  by  the  passenger,  one  in- 
thrown  off  by  jerks  and  jars  it  was  jured  in  consequence  of  so  riding 
their  duty  to  operate  the  car  so  as  will  not  be  prevented  thereby  from 
not  to  endanger  her  safety  ( Winona,  recovering  ( Cobum  v.  Moline,  etc. 
etc.  Ry.  Co.  v.  Rousseau,  9Q  N.  E.  Ry.  Co.,  149  111.  132,  aflf'd,  90  N.  E. 
(Ind.  App.)    34,   1028    (1911);   Chi-  741   (1910). 

cago,  etc.  Ry.  Co.  v.  McCaughna,  216  *"  Clark  v.  Eighth  Ave.  R.  Co.,  32 

111.  262,  74  N.  E.  819  (1905).    It  is  Barb.  657,  aflTd,  36  N.  Y.  136. 

not  the   duty  of  the  operatives   to  *"  Willis  v.  Long  Island  R.  CJo.,  32 

warn  a  passenger  who  rides  on  the  Barb.  398;  aflT'd,  34  N.  Y.  670. 

running  board  when  there  are  seats  •"Higgins    v.    Harlem    R.    Co.,    2 

in  the  car  (Olund  v.  Worcester  Con-  Bosw.   132.     See  also  Houston,  etc. 

sol.  St^  Ry.  Co.,  206  Mass.  &44,  92  R.  Co.  v.  Moore,  49  Tex.  31.    Under 

N.  E.  72  (1910);  Allen  v.  St.  Louis  the  Mississippi  statute,  which   pro- 

Tr.  Co.,  183  Mo.  411,  81  S.  W.  1142  vides  that  a  company  shall  not  be 

(1905).    Notwithstanding  a  rule  by  liable  for  an  injury  to  a  passenger 
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not  proximately  contribute  to  his  injury,  it  is  no  de- 
fence.*'" The  statute  does  not  apply  to  a  passenger  going 
upon  the  platform,  for  the  purpose  of  alighting,  when  it 
is  otherwise  proper  for  him  to  do  so/"  The  New  York 
statute  does  not  apply  to  street  railroads/ 
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§  523.  Passengers  in  improper  place.  —  Apart  from 
statutes,  a  railroad  company  has  no  right  to  accuse  a  pas- 
senger of  negligence  in  taking  a  seat  in  any  car  ap- 
parently designed  for  passengers,  unless  the  conductor 
requests  him  to  take  another  car.*'*  Passengers  are  not 
bound  to  select  one  car,  or  place  in  a  car,  in  preference  to 
another,  upon  the  ground  that  one  would  be  safer  than 
the  other  in  case  of  a  collision  or  other  accident,*^®  so  long 

while  on  a  freight  traio,  unless  of  his  being  in  the  baggage  car,  when 
caused  by  its  gross  negligence,  it  is  in  case  of  a  collision  the  other  cars 
held  that  a  freight  train  does  not  would  have  been  safer,  would  not 
become  a  passenger  train  by  the  fact  constitute  oontributory  negligence 
of  passengers  being  permitted  to  ride  ( Carroll  v.  New  Haven  R.  Co.,  1 
in  the  conductor's  caboose  (Perkins  Duer,  571);  8.  p.,  Webster  v.  Rome, 
V.  Chicago,  etc.  R.  Co.,  60  Miss.  726).  etc.  R.  Co.,  115  N.  Y.  112;  arg  40 
See  §  513a,  ante,  Hun,    161.     Where   the   rules   of  a 

^"  Omaha,  etc.  R.  Co.  v.  Chollette,  company  forbade  passengers  to  ride 
41  Neb.  578,  59  N.  W.  921 ;  Watson  in  the  baggage  car,  but  a  laborer  had 
V.  Northern  R.  Co.,  24  Upp.  Can.  for  two  months  daily  sat  in  that  car, 
[Q.  B.]  96.  being   too   dirty   from   his   work   to 

*^  Baltimore,  etc  R.  Co.  v.  Meyers,  make  his  presence  in  the  other  cars 
62  Fed.  367,  10  C.  C.  A.  485,  18  U.  agreeable,  and  the  conductor  had 
S.  App.  569;  Central  R.  Co.  v.  Miles,  made  no  objection;  held,  that  the 
88  Ala.  256,  6  So.  696;  Schultze  v.  laborer  could  recover  for  an  injnir 
Missouri  Pac.  R.  Co.,  32  Mo.  App.  (O'Donnell  v.  Allegheny  Valley  R 
438.  Co.,  39  Pa.  St.  239).     It  is  obvious 

^"It  applies  only  to  steam  rail-  that  non-compliance  with  a  request 
roads,  and  has  no  application  to  to  change  cars  should  not  constitute 
street  railroads  using  horse  power  negligence  on  the  part  of  a  pasaen- 
(Vail  V.  Broadway  R.  Co.,  147  N.  Y.  ger  who  does  not  understand  it 
377,  42  N.  E.  4)  or  electric  power  (Walter  v.  Chicago,  etc.  R,  Co.,  39 
(Wood  v.  Brooklyn  R.  Co.,  5  N.  Y.  Iowa,  33). 
App.  Div.  492,  38  N.  Y.  Supp.  1077).       «•  Carroll  v.  New  Haven  R.  Co.,  1 

*"  Plaintiff  waa  riding  in  the  post-  Duer,  571,  579:  Willis  v.  Long  Island 
office  department  of  the  baggage  car,  R.  Co.,  32  Barb.  398,  aff'd,  34  X.  Y. 
without  any  objection  from  any  670.  It  was  defendant's  custom  to 
agent  of  the  company,  when  a  col-  direct  passengers  to  enter  certain 
lision  occurred.     Held,  that  the  fact   cars  at  starting,  but  no  notice  was 
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as  both  places  appear  to  be  designed  for  the  use  of  pas- 
sengers while  traveling.  It  is  presumptively  not  proper 
for  a  passenger  to  ride  on  a  hand-car,*®^  or  a  strict  freight- 
car,*®'^  or  on  top  of  a  car/*'  on  a  locomotive  or  tender ;  *** 
or  on  any  car,  or  to  take  any  position  in  any  car,  which 
he  knows  is  not  to  be  used  for  passengers.*'^  But  circum- 
stances may  and  often  do  exist,  which  justify  doing  any 

posted    up    of    such    direction,    and  [passenger  injured  by  an  overhang- 
plaintiff    stepped    into    another    car  ing  water  spout  while  riding  on  top- 
where  he  could  not  get  a  seat,  and  of  a  caboose]. 

was  injured  by  the  collision  of  that  ^Rucker  v.  Mo.  Pacific  R.  Co.,  61 
car  with  another.  Held,  not  con-  Tex.  499  [front  of  engine];  Robert- 
tributory  negligence  (Pollard  v.  New  son  v.  Erie  R.  Co.,  22  Barb.  91  [en- 
Haven  R.  Co.,  7  Bosw.  437).  gine] ;  Doggett  v.  III.  Central  R.  Co., 

^  A  hand  car  is  obviously  not  in-  34  Iowa,  284  [tender].    But  this  does 

tended  for  passengers,  and  a  person  not   apply   to   the   "dummy"   of   a 

riding  on  one,  though  by  invitation  cable  train    (Hawkins  v.   Front  St. 

of     the     foreman,     cannot     recover  Cable  R.  Co.,  3  Wash.  St.  592,  28 

(Hoar  v.  Maine  Central  R.  Co.,  70  Pac.  1021).    In  special  cases,  riding 

Me.  65) ;  s.  P.,  Houston,  etc.  R.  Co.  on  the  engine  may  be  justified  (Lake 

v.   Boiling,   59   Ark.   395,  27   S.   W.  Shore,  etc.  R.  Co.  v.  Brown,  123  111. 

492.     See  also  McCahill  v.  Detroit,  162,  14  N.  E.  197  [on  footboard  by 

R.  Co.,  96  Mich.  166,  55  N.  W.  668;  invitation];    St.   Louis,   etc.    O.   v. 

Catlett  V.  St.  Louis,  etc.  R.  Co.,  57  Leftwich,  117  Fed.  127,  54  C.  C.  A. 

Ark.   461,   21   8.   W.    1062;    Illinois  1    (1902);    Chicago,  etc.  Ry.  Co.  v. 

Cent.  R.  O.  v.  Meacham,  91  Tenn.  Albrecht,  114  111.  App.  474   (1904); 

428,  19  S.  W.  232  r  Gulf,  C,  etc.  R.  O'Donnell  v.  Louisville,  etc.  Ry.  Co.^ 

Co.  V.  Dawkins,  77  Tex.  228,  13  S.  10  Ky.  L.  Rep.  1006,  42  S.  W.  846 

W.  982;  International,  etc.  R.  Co.  v.  (1897) ;  Freeman  v.  Pere  Marquette, 

Prince,  77  Tex.  560,  14  S.  W.  171.  etc.  Ry.  Co.,  131  Mich.  544,  91  N.  W. 

^Deceased,  who  were  killed  in  a  1021,  100  Am.  St.  Rep.  621   (1908); 

train    leaving   the    track,   were   not  Illinois,  etc.   Ry.   Co.  v.  Brown,  77 

guilty  of  contributory  negligence  by  Miss.  338,  28  So.  949  (1900) ;  Erwin 

reason  of  sitting  on  a  flat  car,  though  v.  Kansas  City,  etc  Ry.  Co.,  94  Mo. 

the  conductor  had  told  them  he  would  App.    289,    68    S.    W.    88     (1902) ; 

rather  they  would  go  into  a  box  car,  Kleffman  v.  Dry  Dock,  etc.  Co.,  104 

as    it   was   safer,   and   better   there  App.  Div.  416,  93  N.  Y.  Supp.  741 

(Berry  v.  Missouri  Pac.  R.  Co.,  124  (1906) ;   Fusselman  v.  Wabash,  etc 

Mo.  223,  25  S.  W.  229).  Ry.  Co.,  139  Mo.  App.  198,  122  S.  W. 

«■  Little  Rock,  etc.  R.  Co.  v.  Miles,  1137   (1909). 

40  Ark.  298;   New  Orleans,  etc.  R.  **  Where    a    passenger    enters    a 

Co.   V.  Thomas,   9   C.   C.   A.   29,   60  gravel  train,  from  which  the  rules  of 

Fed.  379  [question  for  jury].    See  St.  the  company  excluded  all  passengers. 

Louis  Southwestern  R.  Co.  v.  Rice,  Held,  if  notified  of  the  rule,  he  could 

9  Tex.  Civ.  App.  509,  29  S.  W.  526  not  recover  for  an   injury  suffered 
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of  these  things/®*  Riding  in  a  better  and  safer  car  than 
the  passenger  is  entitled  to,  without  objection,  cannot  be 
contributory  negligence."^  Standing  inside  a  vehicle  of 
any  kind,  when  all  seats  are  occupied,  does  not  of  itself 
raise  even  a  presumption  of  negUgence,  in  the  United 
States,**®  whatever  might  be  the  case  in  countries  where 
such  matters  are  more  strictly  regulated;  since  there  is 
probably  no  person  who  is  or  ever  was  so  prudent  as  to 
refuse  to  do  so.  Standing  upon  the  seat  of  a  car  in 
motion  is  presumptively  negligence,  which  needs  special 

while  on  the  train   (Lawrenoeburgh,  Fed.   891,  38  C.  C.  A.  536    (1899), 

etc.   R.  Co.  V.  Montgomery,  7   Ind.  (giving  up  seat  to  one  less  able  to 

474).  stand);  Cutcliff  v.  Birmingham  Ry., 

^So  held  as  to  caboose  car  in  etc.  Co.,  148  Ala.  106,  41  So.  873 
freight  train  (Edgerton  v.  Harlem  R.  (1906),  (car  starting  with  a  violent 
Co.,  35  Barb.  193,  afTd,  39  N.  Y.  jerk  and  plaintiff  injured  by  volun- 
227;  Creed  v.  Pennsylvania  R.  Co.,  tarily  standing).  See  Macon,  etc. 
86  Pa.  St  139;  Delaware,  etc.  R.  Ry.  Co.  v.  Moore,  108  Ga.  84,  "^ 
Co.  V.  Ashley,  14  C.  C.  A.  368,  67  S.  E.  889  (1899);  Famon  v.  Bo^^tc- 
Fed.  209).  So  as  to  stock  cars  (Law-  etc.  Ry.  Co.,  180  Mass.  212,  62  X.  7. 
son  v.  Chicago,  etc.  R.  Co.,  64  Wis.  254  (1902),  (where  one  on  an  exci:: 
447  [passenger  rode  in  stock  car  with  sion  train  went  through  several  car>t 
his  horses] ;  Florida  R.,  etc.  Co.  y.  searching  for  a  seat  and  found  none, 
Webster,  25  Fla.  394,  5  So.  714  though  there  were  some  ahead,  of 
[same];  Chicago,  etc.  R.  Co.  v.  Didc-  which  he  was  unadvised,  his  stand- 
son,  143  111.  368,  32  N.  E.  380  [same;  ing  up  is  not  such  contributory  negli- 
though  contrary  to  genera]  rule] ) .  gence    as   will    defeat    his    action); 

*"  Dunn  v.  Grand  Trunk  R.  Co.,  58  Wicks  v.   Boston,  etc.  Ry.   Co.,   1 W 

Me.  187.     See  Fowler  v.  Baltimore,  Mass.  563,  77  N.  E.  654  (1906),  (the 

etc.  R.  Co.,  18  W.  Va.  579;  St.  Louis,  fact  that  one  does  not  take  a  seat 

etc.  R.  Co.  V.  Cantrell,  37  Ark.  519;  in   a   street   car   as   quickly    as   be 

Lambeth  v.  North  C&rolina  R.  Co.,  might,  but  walks  up  the  aisle  scxne 

66  N.  C.  499;  Hickey  v.  Boston,  eta  distance,  is  not  negligence)  ;  Grotseh 

R.   Co.,    14    Allen,    429;    Downey  v.  v.   Stienway  Ry.   Co.,   19   App.  Div. 

Hendrie,  46  Mich.  498;  Pennsylvania  130,  45   N.   Y.   Supp.    1075    (1897), 

R.   Co.  V.  Langdon,  92  Pa.   St.  21;  (standing  in  a  crowded  electric  car); 

Houston,  etc.   R.   Co.  v.   Clemmons,  Texas,  etc  Ry.  Co.  v.  Adams,  32  Tex. 

55  Tex.  89;  Lindsey  v.  Chicago,  etc.  App.    112,    72    S.    W.    81     (1903), 

R.  Co.,  64  Iowa,  407.  (passenger  on  a  freight  train  stand- 

^Griffith  v.  Utica,  etc.  R.  Co.,  63  ing    up    while    coupling    was    being 

Hun,    626,     17    N.    Y.    Supp.    692  made    is    not    negligence    in    law): 

[crowded  street  car].     Any  duty  to  Tickell  v.  St.  Louis,  etc.  Ry.  Co.,  129 

stand    is    sufficient   justification,    in  S.    W.     (Mo.    App.)     727     (1910); 

any  train   (Truex  v.  Erie  R.  Co.,  4  Johnston  v.  St.  Louis,  etc.  Ry.  Co., 

Lans.  198;  Trumbull  v.  Erickson,  97  130  S.  W.   (Mo.  App.)   413   (1910); 
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justification ;  **•  and  it  is  usually  deemed  negligent  to 
stand  for  any  considerable  length  of  time  and  without 
good  reason,  in  any  position  which  the  usual  jar  of  travel- 
ing renders  dangerous.*®^  It  is  not,  at  common  law,  neces- 
sarily negligent  for  a  passenger  to  stand  upon  the  plat- 
form of  a  car  in  motion,***^  unless  the  circumstances  are 
such  as  to  make  it  absolutely  inconsistent  with  ordinary 

Maereker  v.  Brooklyn,  etc.  Ry.  Co.,  207,  41  N.  Y.  Supp.  927  [no  seats; 

137  App.  Div.  49,  122  N.  Y.  Supp.  platform] ;  Thirteenth,  etc.  R.  Co.  v. 

87    (1910),    (where   the   speed  of  a  Boudrou,   92   Pa.   St.   475    [crowded 

street  car  running  rapidly,  but  not  car;  platform];  Highland  Ave.,  etc. 

endangering  the  safety  of  those  oc-  R.  Co.  v.  Donovan,  94  Ala.  299,  10 

<!upying  seats,  made  in  dangerous  for  So.  139  [same] ;  Olivier  v.  Louisville, 

one  to  stand  on  the  running  board  as  etc.  R.  Co.,  43  La.  Ann.  804,  9  So. 

the    car    rounded    curves,    one    who  431    [same] ;   Archer  v.  Ft.  Wayne, 

chooses  to   do   so,   knowing  he  was  etc.  R.  Co.,  87  Mich.  101,  49  N.  W. 

approaching  the  curve,  is  guilty  of  488  [same] ;   Brusch  v.  St.  Paul  R. 

contributory  negligence).  Co.,    52    Minn.    512,    65    N.    W.    57 

*^  Where     a     passenger,     without  [same] ;  Beal  v.  Lowell,  etc.  R.  Co., 

asking  assistance,  stood  on  the  seat  157  Mass.  444,  32  N.  E.  653;  Meesel 

in  order  to  reach  bundles,  and  was  v.  Lynn,  etc.  R.  Co.,  8  Allen,  234). 

thrown  to  the  floor  by  the  moving  of  On  the  other  hand,  it  is  reversible 

the  car,  she  could  not  recover  (East  error  to  charge,  as  matter  of  law, 

Tennessee,  etc.  R.  Co.  v.  Green,  95  that  it  was  not  negligence  to  ride  on 

Ga.  736,  22  S.  E.  658 ) .  the  steps  or  platform  of  the  car,  since 

^  See  cases  cited  in  next  note.  that  is  a  question  of  fact    ( Illinois 

^  The  mere  fact  that  a  passenger  Cent.  R.  Co.  v.  O'Keefe,  154  111.  508, 

stands  upon  the  platform  of  a  moving  39  N.  E.  606) .    A  passenger  on  street 

ear  in  a  steam  train  is  not  conclwtive  car,  after  signaling  conductor  to  stop 

evidence    of    negligence     (Willis    v.  car,   left  his  seat  and   stood  for   a 

Long  Island  R.  Co.,  34  N.  Y.  670;  moment  while  car  was  in  motion,  on 

Werle    v.    Same,    98    N.    Y.     650;  rear  platform,   upon  which   was   an 

Bonner  v.  Glenn,  79  Tex.  531,  15  S.  accumulation  of  snow  and  ice,  ren- 

W.  572 ;  Mitchell  v.  Southern  Pac.  R.  dering    it   slippery.      Expecting    the 

Co.,  87  Cal.  62,  25  Pac.  245).    Much  car  would  stop,  he  omitted  to  take 

less  is  it  considered  so,  as  to  horse  hold  of  the  rail,  the  car  jolted,  and 

cars  (Nolan  v.  Brooklyn,  etc.  R.  Co.,  he  was  thrown  off.     Held,  question 

87  N.  Y.  63  [plaintiff  smoking] ;  Leh.  of  his   negligence  should  have  been 

V.  Steinway,  etc.  R.  Co.,  118  N.  Y.  submitted  to  jury    (Fleck  v.  Union 

556,   23   N.   E.   889    [car   crowded];  R.  Co.,  134  Mass.  480).     The  ques- 

Hastings   v.    Central    Crosstown    R.  tion  must  be  distinctly  left  to  the 

Co.,  7  N.  Y.  App.  Div.  312,  40  N.  jury   (Willmott  v.  Corrigan  R.  0>., 

Y.  Supp.  93  [platform] ;  Pendergast  106  Mo.  535,  17  S.  W.  490,  16  S.  W. 

V.  Union  R.  Co.,  10  N.  Y.  App.  Div.  500) . 

[Law  of  Neo,    Vol.  1  —  92] 
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prudence  to  do  so/"  It  is  presumptively  negligent  for  a 
passenger  to  do  so,  if  forbidden  by  a  rule  of  which  he  was 
or  ought  to  have  been  aware/®*  Even  a  known  rule 
against  riding  on  platforms  does  not  make  it  necessarily 
negligent  to  do  so.  If  the  rule  is  habitually  suffered  by 
the  carrier  to  be  disregarded,  this  presumption  ceases. 
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^  It  has  been  held  negligence,  as  etc.  R.  Co.  v.  Bisch,  120  Ind.  549,  23 
matter  of  law,  to  ride  upon  a  car  N.  E.  662).  In  Baltimore,  etc  Road 
platform  in  a  train  going  thirty  v.  Cason,  72  Md.  377,  20  AtL  113, 
miles  an  hour  over  a  succession  of  held,  that  the  passengers  ought  to 
sharp  curves;  and  the  fact  that  no  have  known  the  rule.  A  street  car 
seats  were  to  be  had,  and  that  the  company  has  the  right  to  make  rea- 
cars  were  crowded  with  standing  pas-  sonable  rules  for  the  government  of 
sengers  was  not  sufficient  excuse  for  passengers,  such  as  prohibiting  them 
doing  so  (Worthington  v.  Central  from  riding  on  the  platform  or  oc- 
Vt.  R.  Co.,  64  Vt.  107,  23  Atl.  590;  oupying  other  positions  considered 
Goodwin  v.  Boston,  etc.  R.,  84  Me.  dangerous  except  at  their  own  risk, 
203,  24  Atl.  816).  s.  P.,  Gavett  v.  but  where  they  are  permitted  to  oc- 
^lanchester,  etc.  R.  Co.,  16  Gray,  501 ;  cupy  such  positions  notwithstanding 
Camden,  etc.  R.  Co.  v.  Hoosey,  99  Pa.  the  rule  against  it,  the  company  is 
it.  492;  Scheiber  v.  Chicago,  etc.  R.  under  obligation  to  exercise  the  high- 
Co.,  61  ^finn.  499,  63  N.  W.  1034).  est  degree  of  care  for  their  safety 
The  platform  of  a  car  is  not  to  be  Augusta,  etc.  Ry.  Co.  v.  Smith,  121 
doomed  a  place  of  danger  when  the  Ga.  29,  48  S.  E.  681  (1904)  ;  Parka 
train  is  at  rest  (Walter  v.  Chicago,  v.  St.  Louis,  etc.  Ry.  Co.,  178  Mo. 
etc.  R.  Co.,  39  Iowa,  33).  108,  77  S.  W.  70,  101  Aul  St  Rep. 

^In  the  following  cases,  the  pas-  425    (1003)  ;   Magrane  v.  St.   Louis, 

sengers  knew  of  the  rule,  and  could  etc.  Ry.  Co.,  183  Mo.  119,  81  S.  W. 

not  recover:     Malcom  v.  Richmond,  1158  (1904);  Scott  v.  Bergen  County 

etc.  R.  Co.,  106  N.  C.  63,  11  S.  E.  187  Tr.  Co.,  64  N.  J.  Law,  362,  48  Atl. 

[not  holding  on] ;  Baltimore,  etc.  R.  Atl.  427   ( 1900)  ;  Schaefer  v.  Union 

Co.  v.  Wilkinson,  30  Md.  224  [driver  1118  (1900)  ;  Grieve  v.  New  Jersey 

invited   passenger   no   excuse] ;    Mc-  St.  Ry.  Co.,  65  N.  J.  Law,  409,  47 

Aunich  v.  Mississippi,  etc.  R.  Co.,  20  Ry.  Co.,  29  N.  Y.  App.  Div.  261,  61 

Iowa,    338;    McCauley  v.   Tennessee  N.  Y.  Supp.  431    (1898);  Horan  v. 

Coal,  etc  CJo.,  93  Ala.  356,  9  So.  611;  Rockwell,  110  N.  Y.  App.  Div.  522, 

Alabama,  etc.   R.   Co.   v.  Hawk,   72  96  N.  Y.  Supp.  973  (1906)  ;  Verrone 

Ala.  116;  Torrey  v.  Boston,  etc.  R.  v.    Rhode   Island,    etc   Ry.    Co.,   27 

Co.,    147   Mass.  412,   18   N.  E.   213.  R.  L  370,  62  Atl.  512,  114  Am.  St 

Much  less  can  he  excuse  his  negli-  Rep.  41    (1906);   Arkansas,  etc  Ry. 

gence,-  if  he  is  expressly  requested  by  Co.  v.  Janson,  119  S.  W.  (Ark.)  648 

the  carrier  to  quit  the  platform,  al-  (1909). 

though  there  are  no  seats  inside  the  ^The  fact  that  a  railroad  corn- 
car,  if  there  is  room  for  him  to  enter  pany  has  a  rule  prohibiting  passen- 
(Graville  v.  Manhattan  R.  Co.,  105  gers  being  in  its  baggage  cars  does 
N.  Y.  525,  12  N.  E.  51 ;  Louiaville,  not  absolve  it  from  the  duty  of  care 
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If  one  rule  prohibits  the  use  of  the  platform,  while  an- 
other directs  it  to  be  used  under  certain  conditions  (e.  g.^ 
for  smoking)  the  latter  rule  modifies  the  former/"**  In 
the  absence  of  evidence  showing  such  danger  in  doing  so, 
as  would  make  the  act  inconsistent  with  odrinary  pru- 
dence, a  jury  may  hold  a  passenger  justified  in  taking  to 
the  platform  if  he  could  not  get  a  seat  inside,"®  or  if  he 
could  not  stand  inside  without  great  discomfort  to  him- 
self or  the  other  occupants ;  **^  and  so  probably,  if  any 

toward  passengers  who  are  in  a  bag-  N.  Y.  506  [horse  car] ;  Augusta,  etc. 

gage  car,  if  it  habitually  disregards  R.  Co.  v.  Renz,  55  6a.  126.     When 

the  rule,  and  permits  passengers  to  justified  in  standing  on  the  platform 

ride  in  such  cars  (Jones  v.  Chicago,  notwithstanding  a  rule  of  the  com- 

etc  R.  Co.,  43  Minn.  279,  46  N.  W.  pany  prohibiting  it  (where  the  cars 

444).    See  note  576,  ante,  are  full    (Trumbull  v.  Erickson,  07 

^A  rule  of  a  street  railroadi  that  Fed.  891,  38  C.  a  A.  536  (1800)  ; 
'*  smoking  on  closed  cars  is  prohibited,  Graham  v.  McNeil,  20  Wash.  466,  55 
except  on  the  front  platform,"  modi-  Pac.  631,  72  Am.  St.  Rep.  121,  43 
fies  a  notice,  prohibiting  passengers  L.  R.  A.  300  (1800);  Adams  v. 
from  standing  on  platforms,  and  op-  Washington,  etc.  Ry.  Co.,  0  App.  (D. 
erates  as  a  waiver  of  immunity  from  C.)  26  (1806);  Cattano  v.  Metro- 
liability  to  one  while  smoking  on  politan  St.  Ry.  0>.,  173  N.  Y.  565, 
such  platform  conferred  by  General  66  N.  E.  563,  aflf'g  67  N.  Y.  App.  Div. 
Railroad  Acts,  §  46  (Vail  v.  Broad-  615,  73  N.  Y.  Supp.  1131  (1902)  ; 
way  R.  Co.,  147  N.Y.377,42N.E.4).  Prendergast   v.    Union   Ry.    Co.,    76 

••The  fact  that  a  passenger  fail-  N.  Y.  St.  Rep.  1207,  10  N.  Y.  App. 

ing  to  find  a  seat  in  a  steam  railroad  Dir.  207,  41  N.  Y.  Supp.  037  (1806)  ; 

car,  takes  a  position  on  the  platform  Still  y.  Nassau  Elec.  dk).,  32  N.  Y. 

where  other   passengers   are   riding,  App.  Div.  276,  52  N.  Y.  Supp.  078 

without    objection    from    any    em-  (1808) ;  Kirchner  v.  Oil  City  St.  Ry. 

ployee,  and  is  thrown  from  the  car  Co.,   210   Pa.    St.    45,   50   Atl.    270 

by  a  sudden  jerk,  does  not,  as  matter  (1004).     While  a  passenger  stand- 

of  law,  establish  contributory  negli-  ing   on   the   platform   of   street   car 

gence  (Werle  v.  Long  Island  R.  Co.,  when  there  are  no  vacant  seats   is 

08  N.  Y.  650).    To  the  same  effect,  not  guilty  of  negligence  per  se,  it  is 

Dewire  v.  Boston,  etc.  R'.   Co.,   148  nevertheless  his  duty  to  take  such 

Mass.  343,  10  N.  E.  523 ;  East  Omaha  precautions   against  the  dangers  to 

R.  Co.  V.  Godola,  70  N.  W.    (Neb.)  which   his   position  exposes  him   as 

401;  Merwin  v.  Manhattan  R.  Co.,  48  reasonable  prudence  requires  (Depew 

Hun,  608,  1  N.  Y.  Supp.  267.    Other-  v.  New  York  City  Ry.  Co.,  112  N.  Y. 

wise,  if  there  were  unoccupied  seats  App.  Div.  260,  08  N.  Y.  Supp.  276). 

inside    ( Bradley  v.   Second  Ave.  R.  In  such  case  he  assumed  the  ordinary 

Co.,  00  Him,  410,  35  N.  Y.  Supp.  risks    incident    to    such    a    position 

018).  (Kiefer  v.   Brooklyn,   etc.   Ry.    Co., 

•'Ginna  v.  Second  Ave.  R.  Co.,  67  111  N.  Y.  App.  Div.  401,  07  N.  Y, 
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nuisance  were  allowed  insde  the  car,  such,  for  example,  as 
drunkenness,  obscenty,  quarreUng,  or  even  smoking,  if  it 
were  offensive  to  him,  and  he  could  not  find  a  place  in 
any  other  car,  free  from  these  objections.  The  objection 
to  the  use  of  ordinary  platforms  by  passengers  have  very 
limited  application  to  vestibuled  trains;  since  these  ob- 
viously invite  passengers  to  walk  from  car  to  car  while 
in  motion,  although  not,  perhaps,  to  use  the  platforms  for 
standing.  No  presumption  of  negligence  arises  from  the 
use  of  platforms  on  horse  cars  or  electric  street  cars,  even 
though  there  are  seats  to  be  had  inside,  so  long  as  such 
use  is  not  forbidden  by  a  rule  kept  in  active  operation.**' 
The  question  is  entirely  one  of  fact,  having  regard  to  all 
the  circumstances.  In  such  cases,  the  danger  of  cars 
crushing  together  is  almost  entirely  absent;  while  the 
moderate  speed  lessens  the  danger  of  being  thrown  off. 
It  is  contributory  neghgence  to  sit  or  stand  in  any  danger- 
ous place  obviously  not  intended  for  the  use  of  passengers 
on  the  journey,  if,  by  doing  so,  the  injury  is  in  part 
brought  about,***  and  it  is  no  excuse  that  the  conductor 

Supp.   841    (1906);    Oliver  v.   Fort  Rep.    163    (1905).     Though   one   is 

Smith    Tr.    O).,    89    Ark.    222,    116  riding  on  the  running  board,  the  car- 

S.  W.  204  (1909) ;  Sullivan  v.  Capi-  rier  owes  him  the  duty,  if  practicable, 

tol   Tr.    Co.,   34   App.    ( D.    C. )    358  of  avoiding  collision  with  passing  ve- 

(1910).    See  Norvell  V.  Kanawha,  etc.  hides   (Eldredge  v.  Boston,  etc.  Ry. 

Co.,  68  S.  E.   (W.  Va.)   288   (1910).  Co.,  203  Mass.  682,  89  N.  E,   1041 

Standing  on  running  board  (Babcock  (1899). 

V.  Los  Angeles  Tr.  Co.,  128  Cal.  173,  «•  Upham  v.  Detroit  City  R.  Co..  85 

60    Pac.    780    (1900);    Pomaski    v.  Mich.  12,  48  N.  W.  199;  Sutherland 

Grant,  119  Mich.  675,  78  N.  W.  891  v.  Standard  Life  Ins.  Co.,  87  Iowa, 

(1899)  ;   Math  v.   Chicago  City  Ry.  505,  64  N.  W.  453,  Matz  v.  St.  Paul 

Co.,  243  111.  114,  90  N.  E.  235  (1909) ;  City  R.  Co.,  62  Minn.  169,  63  X.  W. 

Brainard  v.  Nassau  Elec.  Ry.  Co.,  44  1071. 

N.  Y.  App.  Div.  613,  61  N.  Y.  Supp.  ••Carroll  v.  Interstate  Tr.  Co.,  107 

74    (1899)  ;    Anderson   v.   City,  etc.  Mo.  653,  17  S.  W.  889  [covered  steps 

Ry.   Co.,  42  Ore.   505,   71   Pac.   659  of  elevated  train] ;  Bard  v.  Pennsyl- 

(1903)  ;  West  Chicago  St.  Ry.  Co.  v.  vania  Tr.  Co.,  176  Pa.  St.  97,  34  Ati. 

Marx,  182  111.  15,  55  N.  E.  67,  aflf'g  963  [riding  on  bumber  of  car] ;  Jack- 

82  III.  App.  186  (1899)  ;  Indiianapolis  son  v.  Crilly,  16  Colo.  103,  26  Pac. 

St.   Ry.   Co.   V.   Haverstick,   35   Ind.  331  [sitting  on  railing  on  rear  end  of 

App.  281,  74  N.  E.  34,  HI  Am.  St.  open  car].     For  passenger  on  ferry 
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did  not  order  the  passenger  to  change/®^  Remaining  long 
upon  the  steps  of  a  car  in  motion  usually  raises  a  pre- 
sumption of  negligence,"®^  but  it  is  not  inexcusable  negli- 
gence ;  °®^  for  if  a  street  car  is  so  crowded  that  no  better 
place  can  conveniently  be  found,  standing  on  a  step  is 
usually  permissible,"®*  especially  if  it  is  an  open  car,  with 
long  steps,  commonly  used  by  standing  passengers. 
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boat  to  stand  near  bow  while  boat  is  senger  on  a  street  car  to  stand  on, the 

landing,    not    necessarily    negligence  step  of   the  car,   outside  of  a   gate 

(Peverly  v.  Boston,  136  Mass.  366)  ;  placed  between  the  step  and  the  plat^ 

s.  p.,  Miller  v.  Ocean  Steamship  Co.,  form,  at  the  express  or  implied  invi- 

118  N.  Y.  109,  23  N.  E.  462.    Riding  tation  of  the  driver;  the  danger  not 

on  bumper  (Chicago,  etc.  Ky.  Co.  v.  being  so  obvious  that  it  can  be  said 

Schmidt,  75  N.  £.  383,  217 'Ul.  396,  that  a  reasonable  man  would  disobey 

aff'g  117  ni.  213  (1905)  ;  Chaney  v.  the  invitation   (Seymour  v.  Citizens' 

Louisville,  etc.  Ry.  Co.,  176  Mo.  698,  R.  Co.,  114  Mo.  266,  21  S.  W.  739). 

75  S.  W.  595   (1905);   Feldiheim  v.  The  question  of  the  negligence  of  a 

Brooklyn,   etc.   Ry.    C!o.,   122   N.   Y.  passenger  on  an  electric  street  car  in 

App.  Div.  883,  107  N.  Y.  Supp.  413  leaving  his  seat  and  stepping  on  the 

(1907).  footboard,  while  the  car  was  still  in 

■^Ky.  Central  R,  Co.  v.  Thomas,  motion,  was  one  of  fact  for  the  jury 

79  Ky.   160;   Baltimore,  etc.  R.  Co.  (Denver  Tramway   Co.   v.   Reid,   22 

V.   State,   72   Md.   36,    18  Atl.    1107  Colo.  349,  46  Pac.  378)  :  s.  p.,  Linch 

[riding  in  postal  car] ;   Florida  So.  v.  Pittsburgh  Tr.  Co.,  153  Pa.  St.  102, 

R.   Co.  V.  Hirst,   30  Fla.   1,   11   So.  25  Atl.  621   [alighting  from  step]. 

506   [riding  in  express  car] ;  Atchi-  ""  This  was  held  a  question  for  the 

son,  etc.  R,  Co.  v.  Johnson,  3  Okl.  41,  jury  in  Wilde  v.  Lynn,  etc.  R.  Co., 

41  Pac.  641    [riding  in  box  car,  in-  163  Mass.  533,  40  N.  £.  851 ;  Lehr  v. 

stead  of  caboose,  on  freight  train].  Steinway,  etc.  R.  Co.,  118  N.  Y.  556, 

■"McDonald    v.    Montgomery    R.,  23  N.  E.  889;  Wood  v.  Brooklyn  R. 

110  Ala.  161,  20  So.  317;  Coleman  v.  Co.,  5  N.  Y.  App.  Div.  492,  38  N.  Y. 

Second  Ave.  R.  Co.,  114  N.  Y.  609,  Supp.  1077;  Pray  v.  Omaha  R.  Co., 

21   N.   E.    1064;    Francisco  v.  Troy,  44  Neb.  167,  62  N.  W.  447;  Topeka 

etc.  R,  O).,  78  Hun,   13,  29  N.  Y.  R.  Co.  v.  Higgs,  38  Kans.  375,   16 

Supp.  247.    So  held,  where  he  stood  Pac.  667.     But  a  person  who  stands 

on  the  steps  of  the  platform,  there  on  the  lower  steps  of  a  street  car 

being  room  inside  (Quinn  v.  Illinois  must  be  careful  not  to  lean  beyond 

Central  R.  Co.,  51  ni.  495;  Ward  v.  the  range  of  the  car  (Cuniroings  v. 

Central  Park  R.  Co.,  11  Abb.  (N.  S.)  Worcester,  etc.  R.,  166  Mass.  220,  44 

411;  Fisher  v.  West  Virginia,  etc.  R.  N.  E.  126). 

Co.,  42  W.  Va.   183,  24  S.  E.  570  «**  Cogswell  v.  West  St.  R.  Co.,  6 

[passenger  intoxicated;  room  inside].  Wash.  St.  46,  31  Pac.  411.    Where  it 

■"Pray  v.  Omaha  R.  Co.,  44  Neb.  is   customary   in   a   busy  se**son    to 

167,  62  N.  W.  447  [street  car].     It  allow   passengers   on   street   car?   to 

is  not  negligence  per  ae  for  a  pas-  ride  on  the  side  steps  of  an  open  car. 
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The  question  is  generally  for  the  jury.  The  same  rules 
were  long  ago  applied  to  stage-sleighs,  having  similar 
long  steps."®*^  One  standing  upon  a  platform  must  use 
such  care  as  that  position  requires ;  ^^  but  it  is  not  neces- 
sarily negligent  for  him  to  omit  to  hold  on  to  the  car  with 
his  hands.  That  is  for  the  jury  to  decide.*®^  By  riding 
in  a  car  where  he  has  no  right  to  be  at  all,  a  passenger 
assumes  risks  peculiar  to  the  nature  and  position  of  the 
car.  But  by  riding  in  a  prohibited  part  of  a  car  (the 
other  part  being  proper  for  use)  the  only  risks  assumed 
are  such  as  belong  to  the  construction  of  that  part  of  the 
car."®*  Directions  from  the  carrier's  agent,  having  ap- 
parent authority,  will  justify  a  passenger  in  riding  upon 
any  platform  or  step,  or  any  kind  of  car,  or  even  a  loco- 
motive,*^*^* provided  a  prudent  person  would  have  done* 
so.*^*    A  passenger  does  not  lose  any  of  his  rights  to  care 

there  being  no  seats  vacant,  in  the  ^  Matz  v.  St.  Paul  R.  Co.,  52  Minn, 

absence  of  any  warning  or  objection  159,  53  N.  W.  1071. 

from  the  conductor,  a  passenger  so  ■•N.  Y.,  Lake  Erie,  etc.  R.  Co.  v. 

riding  is  not  guilty  of  contributory  Ball,    53   N.   J.   Law,   283,   21    AtL 

negligence    (Topeka   City   R.   Co.   v.  1052;   Bridges  y.  Jackson  Elec  Ry. 

Higgs,  38  Kans.  375,   16  Pan.  607;  Co.,  86  Miss.  584,  38  Sa  788  (1905) ; 

City  R.  Co.  V.  Lee,  50  N.  J.  Law,  435,  Moskowitz  v.  Brooklyn,  etc.  Ry.  Co., 

14  Atl.  883;  Herdt  v.  Rochester,  etc  183  N.  Y.  521,  76  N.  E.  1101,  AfTg 

R.  Co.,  65  Hun,  625,  20  N.  Y.  Supp.  89  N.  Y.  App.  Div.  425,   85   X.  Y. 

346;  Gray  v.  Rochester,  etc  R.  Co.,  Supp.  960    (1905);   Sanders  v.  Chi- 

61  Hun,  212,  15  N.  Y.  Supp.  027,  i9  cago,  etc  Ry.  Co.,   10  Okl.  325.  61 

Id.  910).  Pac.  1075  (1900)  ;  Woodroffe  v.  Ro.\- 

"^  There  was  no  room  inside  of  a  borough,  etc.  Ry.  (3o.,  201  Pac  521, 

sleigh  for  plaintiff,   so  he  ptood  on  51   Atl.   324,   88  Am.   St   Rep.  827 

steps  at  the  side  and  was  injured  by  (1902) ;   Bums  v.  Johnstown  Pa^s. 

another  sleigh  running  into  it.    Held,  Ry.  Co.,  213  Pa.  St  143,  62  Atl.  564, 

not   negligence   per  ae  to   stand   on  2  L.  R.  A.  (N.  S.)  —  (1906);  Rice 

the    "teps,    but   a   question    for    the  v.   Philadelphia   Rapid  Tr.   Co.,  214 

jury  ,3pooner  v.  Brooklyn  R.  Co.,  54  Pa.  St  147,  63  Atl.  419,  112  Am.  St 

N.  Y.  230,  overruling  s.  c,  31  Barb.  Rep.  738   (1906)  ;  Verrone  v.  Rhode 

419).  Island,  etc  Ry.  Co.,  27  R.  L  370,  62 

~"Mann   v.   Philadelphia   Tr.   Co.,  Atl.  512, 114  Am.  St  Rep.  41  (19«5>. 

175  Pa.  St  122,  34  Atl.  672  [sitting  ""Lake  Shore,  etc  R.  Co.  v.  Brown, 

on  high  stool] ;  Butler  v.  Pittsburgh,  123  111.  162,  14  N.  E.  197. 

etc.  R.  Co.,  139  Pa.  St  195,  21  .\tl.  "•Id. 
500  [knees  projecting]. 
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and  protection  by  taking  a  dangerous  place/"  He  as- 
sumes no  risks  except  such  as  naturally  ensue  from  that 
position.  The  fact  that  a  passenger  was  in  a  place  ex- 
posed to  special  danger  is  of  no  importance,  if  he  would 
have  been  equally  injured  had  he  remained  in  a  proper 
place.' 
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§  524.  Changing  places  on  train.  —  There  is  no  rule  of 
law  forbidding  passengers  on  a  train  to  change  their  seats 
or  to  move  from  one  car  to  another,  so  long  as  they  act 
prudently  in  doing  so.  Therefore  the  mere  fact  that  an 
injury  would  not  have  been  suffered,  had  the  passenger 
remained  in  the  seat  or  car  which  he  first  took,  is  not  proof 
of  contributory  negligence.  Even  while  a  train  is  in 
motion  such  a  change  may  be  made,  if  consistent  with  the 
ordinary  prudence  of  prudent  men.  In  trains  of  old 
patterns,  where  the  platforms  are  in  their  nature  unsafe 
for  crossing,  a  passenger  who,  without  good  reason, 
crosses  platform  while  the  train  is  moving  rapidly,  may 
fairly  be  held  to  take  that  risk,  but  the  risk  ends  with  his 
safe  entry  into  a  passenger  car.  The  modern  vestibule 
train,  by  its  very  construction,  invites  passengers  to  cross 
platforms,  while  the  train  is  in  motion ;  and  no  presump- 
tion of  negligence  arises  from  so  doing.  Passengers  have 
a  right  to  presume  that  all  passenger  cars  are  equally 
s.if  e ;  and  they  ought  not  to  be  restricted  to  any  one.  Nor 
can  they  be  required  to  sit  still.  The  law,  which  makes 
liberal  allowance  for  the  natural  restlessness  of  dogs. 
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Willmott  V.  Corrigan  R.  Co.,  106  Chicago,  etc.  R.  Co.,  43  Minn.  -279, 

Mo.  535,  17  S.  W.  490.     But  other-  46  N.  W.  444  [same] ;  Kansas,  etc. 

wise,   where   a   person,  not   an   em-  R.  Co.  v.  White,  67  Fed.  481,  14  C. 

ployee,  rides,  with  the  acquiescence  C.  A.  483  [platform],  s.  p.,  Lawrence- 

of  the  superintendent,  on  a  car  which  burgh,  etc.  R.  Co.  v.  Montgomery,  7 

he  knows  is  for  the  use  of  employees  Ind.  474 ;  Keith  v.  Pinkham,  43  Me. 

only,  and   not   for   passengers    (Mc-  501;    Caldwell   v.   Murphy,    1    Duer, 

Cauley  v.   Tennessee   Coal,   etc.   Co.,  233;    Pennsylvania  R.   Co.  v.   Lang- 

rs  Ala.  356,  9  So.  611).  don,  92  Pa.  St.  21;  Railroad  Co.  v. 

«"  Webster  v.   Rome,   etc.   R.   Co.,  Jones,  95  U.  S.  439. 

115  N.  Y.   112,  21   N.  E.  725,  aff'g  ""See  Read  v.  Edwards,  17  C.  B. 

40  Hun,  161  [bagjrai^e  crfr] ;  Jones  v.  (N.  S.)   245. 
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must  surely  make  equal  allowance  for  the  restlessness  of 
the  average  man.  Long  train  journeys  are  monotonous 
and  trying,  at  their  best ;  and  active  men  find  it  impossible 
to  sit  still  all  the  way.  No  special  reason  for  moving  need 
be  assigned.  The  only  question  is,  whether,  under  all  the 
circumstances,  the  act  was  one  natural  to  a  prudent  man, 
exercising  his  prudence."*  Slight  reasons,  such  as  a 
desire  to  smoke  "'^  or  to  drink,"*  or  because  the  car  was 
not  properly  heated,""  have  been  held  quite  sufficient. 
There  are  extra-judicial  intimations  to  the  contrary ;  *^* 
but  the  real  decision  in  each  case  was  that  the  change  was 
one  which  necessarily  involved  perils  which  a  prudent 

''^It  is  not  negligence  to  pass  to  A    passenger    in   pasMng   from   one 

another  car  or   to  another   part  of  vestibuled   coach   to   another  is   not 

the  same  car,  if  a  person  of  ordinary  chargeable  with   contributory   negli- 

prudence  might  have  done  so  under  gence   if   he   does   so   in   a  prudent 

the    circumstances;    but   though    in  manner   (St.  Louis,  etc  Ry.  Ca  r. 

changing  his  position  the  passenger  Oliver,  92  Ark.  432,  123  S.  W.  662 

will  not  be  held  contributorily  negli-  (1909).    When  directed  to  pass  into 

gent  when  he  acted  as  a  person  of  or-  the  next  car  by  an  authorized  em- 

dinary    prudence   might   have   done,  ployee   he    is    not   negligent   in    at- 

yet  if  in  the  course  of  making  the  tempting  to  do  so  (Central,  etc  Ry. 

change  or    in    assuming   an   unsual  O).   v.   Carleton,   51   So.    (Ala.)    27 

position  he  incurs  additional  danger  (1909).     Nor  is  one  who  leaves  his 

without  adequate  cause  for  so  doing,  seat  to  get  a  drink  of  water  while 

he  assumes  such  risks.  Burr  v.  Penn-  cars    are    being    shifted     (Suttle   v. 

sylvania  Ry.  Co.,  64  N.  J.  Law,  30,  Southern,  etc.  Ry.  Co.,  150  N.  C.  668, 

44  Atl.  845    (1899);   Bainbridge  v.  64   S.    E.    778    (1909).     Vestibuled 

Union  Tr.  Co.,  206  Pa.  St.   71,  55  coaches  are  designed  to  enable  pas- 

Atl.  836  ( 1903)  ;  Galveston,  etc.  Ry.  sengers  to  pass  from  one  to  another 

Co.  V.  Morris,  94  Tex.  505,  61  S.  W.  (Pittsburg,  etc  Ry.  Ca  v.  Shepman, 

709,    aflf'g    60    S.    W.    813    (1901);  84  N.  E.  (Ind.)  988  (1907). 

Chicago,  etc.   Ry.   Co.  v.   Myers,   80  ""Costikyan  v.  Rome,  etc  R-  Co., 

Fed.  361,  25  C.  C.  A.  486    (1897);  58  Hun,  590,   12  N.  Y.   Supp.  683, 

Lindsay  v.  Southern,  etc.  Ry.  Co.,  114  aflfd,  128  N.  Y.  633. 

Ga.    806,    41    S.    E.    46     ( 1902) ;  ''*  Cotchett  v.  Savannah,  etc  R.  Ca, 

Dough tery   v.    Yazoo,    etc.    Ry.    Co.,  84  Ga.  687,  11  S.  E.  553;  Suttle  v. 

84  Miss.  502,  36  So.  699  (1904)  ;  St  Southern,  etc.  Ry.  Co.,  supra. 

Louis,  etc.  Ry.   Co.  v.  Pollock,   123  "*  Sickles  v.  Missouri,  etc  R.  Oc, 

S.  W.  (Ark.)  790  (1909).    The  doc-  35  S.  W.   (Tex.  Civ.  App.)   493. 

trine  generally  applied  in  the  fore-  "■  See  Peoria,  etc.  R.  Ca  v.  Lane, 

going  cases  is  that  of  assumed'  risk  83  111.   448;    Galena,   etc.  R.  Co.  v. 

rather  than  contributory  negligence.  Fay,  16  Id.  558,  562,  570. 
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man  would  not  have  taken,  such  as  climbing  over  rails, 
going  on  the  engine  "**  or  a  baggage-car  "^  or  crossing 
dangerous  platforms/"  It  is  certain  that  the  inability 
of  a  passenger  to  obtain  a  seat  in  the  car  which  he  first 
enters  is  suflScient  reason  for  his  leaving  it  for  another/^* 
And  when  a  passenger,  without  fault,  finds  himself  upon 
a  wrong  car,  he  is  quite  justified  in  crossing  to  the  right 
one."*  Much  more  is  he  justified  in  making  a  change,  and 
crossing  any  platform,  in  obedience  to  a  direction  or  re- 
quest of  the  oflBcer  in  charge  of  the  train  or  car,****  since 

"^McDaniel  v.   Highland   Ave.   R.  cars  (Louisville,  etc.  R.  Co.  v.  Berg,. 

Co.,  90  Ala.  64,  8  So.  41.  93  Ky.  189,  32  S.  W.  616). 

"•  R).  "*  It  is  not  negligence  per  se  for  a 

"^  Where  a  passenger  went  into  the  passenger  on  a  rapidly  moving  train, 

haggage  car  to  get  water,  none  being  to  pass  out  of  one  car  into  another, 

provided    elsewhere   for   the   passen-  in  search  of  a  seat  (Chesapeake,  etc. 

gers,  and  had  been  there  three  min-  R.  Co.  v.  dJlowes,  93  Va,  189,  24  S.  E. 

utes    when    the    accident    occurred:  833).    To  same  effect.  Lent  v.  N.  Y. 

Held,  contributory  negligence  (Haus-  Central  R.   Co.,   120  N.   Y.   467,  24 

ton,  etc.  R,  Co.  v.  Clemmons,  65  Tex,  N.  E.  663,  aff'g  54  N.  Y.  Super.  317; 

88.    But  query T  Hannibal,  etc.  R.  Co.  v.  Martin,  111 

""So  held,  where  passenger  need-  111.  219.     But  such  a  change  must, 

lessly  rambling  across  dangerous  plat-  be  made  with  care  commensurate  with 

forms,  at  night,  fell  through   (State  the  danger;  and  one  "not  looking" 

V.  Maine  C^t.  R.  Co.,  81  Me.  84,  16  may  not  recover  (Snowden  v.  Boston^ 

Atl.  368).     A  passenger  on  a  train  etc.  R.  Co.,  161  Mass.  220,  24  N.  E. 

in   motion,   who  attempted  to   pass  40). 

from  one  car  to  another,  and  in  doing  ^  Andrist  v.  Union  Pac.  R.  Co.,  30 

so   was   thrown   from   the   platform  Fed.  345. 

by  a  sudden  jerk  of  the  train,  could  ""  A  passenger  could  not  find  a  seat, 

not  recover,  thought  the  coupling  be-  After  the  cars  had  started,  an  officer 

tween  the  cars  was  defective  ( Bemiss  ordered   the  standing   passengers   to 

V.  New  Orleans,  etc.  R.  Ck).,  47  La.  pass  forward.     In  stepping  from  one 

Ann.  1671,  18  So.  711).     See  Cole-  car  to  another,  the  passenger  slipped 

man  v.  Second  Ave.  R.  Co.,  114  N.  Y.  between  the  cars  and  was  instantly 

609,  21  N.  E.  1064  [swinging  around  killed.    Held,  she  was  not  so  clearly 

platforms  may  be  negligence] ;  Burt  guilty  of  negligence  as   to  warrant 

V.  Douglas  Co.  R.  Co.,  83  Wis.  229,  taking  the  case  from  the  jury   (Mc- 

63  N.  W.  447    [same;   not  question  Intyre  v.  N.  Y.  Clentral  R.  CJo.,  43 

of  law].    It  is  not  negligence  per  ae  Barb.  532,  aff'd,  37  N.  Y.  287).    s.  p., 

for  a  passenger  to  leave  his  seat  in  a  Hannibal,  etc.  R.  Co.  v.  Martin,  111 

passenger  car,  and  go  into  a  baggage  111.   219;    Louisville,   etc.   R.   Co.   v. 

car,  and  afterwards  undertake  to  re-  Kelly,   92   Ind.   371.      See   Davis   v. 

turn,  so  as  to  bar  a  recovery  for  his  Louisville,  etc.  R.  Co.,  69  Miss.  136,. 

death  caused  by  falling  between  the  10  So.  450.    See  §  519,  note  434,  ante. 
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passengers  have  a  right  to  rely  upon  the  judgment  of  the 
officers  of  the  train  in  respect  to  such  matters,  and  are 
bound  to  obey  their  reasonable  directions. 

§  525.  Crossing  tracks.  —  Railroads  are  frequently  so 
constructed  that  it  is  absolutely  necessary  for  passengers 
to  cross  tracks  on  their  way  to  or  from  trains ;  **•  and  in 
other  cases  the  arrangements  are  such  as  to  make  it  very 
inconvenient  to  do  otherwise ;  *"  while  in  still  others,  pas- 
sengers make  a  practice  of  crossing  tracks  at  stations, 
without  objection  from  the  railroad  companies.*"  In  any 
of  these  cases,  the  mere  crossing  of  the  tracks  by  a  pas- 
senger, on  his  way  to  or  from  a  train,  raises  no  presump- 
tion of  negligence  against  him.*^^  If  the  company  desires 
to  be  relieved  from  liability  for  injuries  thus  caused,  it 
must  provide  good,  safe  and  convenient  means  of  access. 
Where  a  passenger  is  required  to  cross  the  company's 
intervening  tracks,  in  order  to  take  ""  his  train  or  to  leave 

**  Plaintiff    was    set   down    at   a  "*  Deceased,  after  leaving  a  train 

switch  and  crossed  the  track  to  go  at  night,   at  a  small   way  station, 

home,  when  struck  by  a  train,  ^ving  started  towards  the  station,  stepped 

no    warning.      Verdict   for    plaintiff  upon  an  intervening  track,  which  had 

sustained  (Franklin  v.  Southern  Cal.  been  leveled  up  with  earth,  and  was 

R.   Co.,   85   Cal.   63,   24    Pac.   723).  struck  by  a  train  which  was  moving 

See  also  notes  5,  6  and  7,  infra,  rapidly  without  rin^ng  a  bell.  There 

^  A  flight  of  steps  descended  from  was  some  evidence  that  he  did  not 

a  station  to  an  unimproved  street,  know  that  he  was  walking  upon  a 

passing  under  the  tracks,  with  im-  track.    There  was  no  light  except  a 

even    surface,    down    which   (ran    a  bonfire  and  the  locomotive  headlights, 

large    stream,    making    the    groimd  Held,  that  deceased  was  not  neoes- 

marshy.     It  was  the  universal  cus-  sarily  guilty  of  contributory  negli- 

tom  to  cross  over  the  tracks.    Held,  gence  (Richmond,  etc  R.  Go.  v.  Pow- 

that  there  was  no  absolute   obliga-  ers,  149  U.  S.  43,  13  S.  Ct.  748). 

tion  upon  a  passenger,  alighting  from  "•  Terry  v.  Jewett, .  78  N.  Y.  S38. 

a  train  on  a  dark  night,  the  street  Where  a  passenger  was  stand inj(  on 

being  unlighted,  to  use  it  in  crossing  a  station  platform  and  about  to  cross 

the  railroad  to  reach  his  home  (Chi-  the  track  in  order  to  take  his  own 

cago,  etc.  R.  Co.  v.  Lowell,  151  U.  S.  train,  with  his  back  turned  toward 

209,   14  S.  Ct.  281).  an  approaching  train  of  whose  ap- 

*"  Passenger  held  not  in  fault  in  proach    he    received    no     warning; 

such  a  case;   although  there  was  a  held,  that  the  fact  that  he  did  not 

rule  forbidding  such  crossing   (Chi-  look  to  see  if  a  train  was  approadi* 

cago,  etc.  R.  Co.  v.  Lowell,  supra),  ing,  was  not  conclusive  of  his  negli- 
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it,"^  or  to  change  from  one  train  to  another,"*  it  is  not 
negligence  per  se  not  to  look  and  listen  for  approaching 
trains  before  so  crossing."*  The  passenger  has  a  right 
to  assume  that  the  company  will  so  regulate  its  trains 
that  the  road  will  be  free  from  obstructions  and  danger 
when  passenger  trains  stop  at  a  depot  to  receive  and  de- 
liver passengers;  and  the  rule  which  requires  a  person 
to  look  and  listen  before  crossing  a  railroad  track  has 
little,  if  any,  application,  where,  by  the  arrangement  of 
the  company,  it  is  made  necessary  for  passengers  to 
cross  the  track  in  passing  to  and  from  the  depot  to  the 
cars/"     It  has  been  held,  however,  to  be  contributory 

genoe,  bat  was  properly  submitted  acoordkuoe  with  custom  is  bound  to 

to  the  jury,  and  their  finding  in  his  look   and   listen    (Connelly   v.   New 

favor  was  not  disturbed    (Sohier  v.  England  R.  Co.,  158  Mass.  8,  32  N.  £. 

Boston,  etc.  R.  Ca,  141  Mass.  \^  6  937).     The  decision  was  made  by  a 

N.  E.  84);  s.  P.,  Chaflfee  v.  Boston,  divided  court,   on  the  authority  of 

etc.  R.  C6.,  104  Mass.  10^;  Hirsch  v.  previous  decisions  which  had  really 

New  York,  etci  R.  Co.,  53  Hun,  633,  no  bearing  on  the  case  at  bar ;  while 

6  N.  Y.  Supp.  162.    The  plaintiff  was  the  cases  in  point  were  not  referred 

held  negligent  in  De  Kay  v.  Chicago,  to. 

etc.  R.  Co.,  41  Mii»,  178,  43  N.  W.  ""Baltimore,  etc  R.  Co.  v.  State, 

182;    Enk   v.    Brooklyn   R.    Co.,    64  60  Md.  449. 

Hun,  634,  19  N.  Y.  Supp.  130;  and  ""Whether  one  who,  relying  on  a 

Winslow  V.  Boston,  etc.  R.,  166  Mass.  custom  not  to  run  trains  between  a 

264,  42  N.  E.  1133.             ,  depot  and  a  train  standing  opposite, 

""Baltimore,  etc.  R.  Co.  v.  State,  is  guilty  of  contributory  negligence 

81    Md.    371,    32    Atl.    201    [steam  in  going  on  the   intervening  track, 

train] ;    Cincinnati   R.  Co.  v.  Snell,  to  get  matter  fr<Mn  the  train,  with- 

64  Ohio  St.  197,  43  N.  E.  207  [street  out  looking  to  see  if  another  train  is 

car].     A  local  train  did  not  stop  at  approaching,   is   a  question   for  the 

the  regular  station,  but  at  a  point  jury    (Tubbs  v.   Michigan   Cent.   R. 

1,300  feet  further  east,  where  there  Co.,  107  Mich.  108,  64  N,  W.  1061). 

were  twenty  tracks,  and  nothing  to  And    one    having    business    with    a 

indicate   on    whi^    sidb    passengers  train  is  not  necessarily  negligent,  in 

shoulrT  leave  the  train.    Deceased  re-  failing  to  select  the  very  best  place 

oeived  no  warning  of  an  approaching  to  cross  { Williams  v.  Louisville,  etc. 

train  and  did  not  look  for  it.    Held,  R.  Co.,  98  Ky.  247,  32  S.  W.  934). 

not  contributory  negligence  as  matter  Where  one  alighting  from  a  train, 

of  law  (Brassell  v.  N.  Y.  Central  R.  disregards   the   conductor's   warning 

Co.,  84  N.  Y.  241).     See  Gaynor  v.  to   look    out,    a   non-suit   is    proper 

Old  Colony,  etc.  R.  Co.,   lOO  Mass.  (Meserole   v.    Brooklyn    R.    Co.,    57 

208.     In  Massachusetts,   it  is  held,  Hun,  591,  10  N.  Y.  Supp.  813). 

that  a  passenger  crossing  tracks  in  "*  Klein  v.  Jewett,  26  N.  J.   Eq. 
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negligence  for  a  passenger  to  pass  between  the  cars  of  an 

intervening  train,  which  is  ready  to  start,  without  the 

474.    Where  a  planked  crossing  was  same  degree  of  care  as  on  a  traveler 

provided  over  double  tracks,  a  pas-  at  a  public  crossing  ( Chesapeake,  etc 

senger  who  was  struck  by  a  train,  Ry.   Co.   v.    King,   99    Fed.   251,   40 

while  using  the  crossing,   held,  not  C.  C.  A.  432    (190O) ;   Pennsylvania 

conclusively  negligent  (Mayo  v.  Bop-  Ry.  Co.  v.  McCaffery,   173  111.   169, 

ton,  etc.  R.  Co.,  104  Mass.  137).    In  50  K  E.   713    (1898);    Chicago  TV. 

Wendell  v.  Corbin,  38  Hun,  3&1,  it  Co.  v.   Schmelling,   197  111.   619,   64 

was  held  that  a  passenger  leaving  a  N.  E.  714  (190£) ;  Atlantic  City  Ry. 

car  at  a  switch  station  and  crossing  Co.  v.  Goodin,  62  X.  J.  Law,   394, 

an    intervening   track   to   a   switch-  42  Atl.  333,  72  Am.  St.  Rep.  652,  45 

house  to  procure  a  drink  of  water,  L.  R.  A.  671   (1899);  Jewell  v.  New 

he  being  tmable   to  find   any   upon  York,  etc.  Ry.  Co.,  27  App.  Div.  500^ 

the  train,  was  not  guilty  of  contribu-  50  X.  Y.  Supp.  848  (1898) ;  Atlanta, 

tory  negligence,  as  matter  of  law.  etc  Ry.  Co.  v.  Bates,  103  Ga.  333, 

Crossing  other  railway  tracks;  while  30   S.   E.   4i    (1898);    Birmingham, 

not  relieved  from  the  duty  of  looking  etc  Ry.  Co.  v.  Landnim,  153  Ala.  192, 

and  listening  to  such  extent  as  one  45  So.  196  ( 1907 ) .    The  general  rule 

of  ordinary  prudence  would  do  under  requiring  one   to  stop  to  look   and 

like  circumstances,  a  passenger  has  listen  is  to  be  vigorously  applied  in 

the  right  to  presume  that  interven-  such  case    (Struble  v.  Pennsylvania 

ing  tracks  which  he  must  use  will  be  Co.,  226  Pa.  118,  75  Atl.  17  (1910). 

kept  safe   (Atchison,  etc.  Ry.  Co.  v.  But  no  recovery  can  be  had  by  one 

Shean,  supra;  Pennsylvania  Ry.  Co.  familiar  with  oonditions  and  when 

V.   McCaffrey,  supra;  Atlantic,  etc.  a    safe    way     had    been     provided 

Ry.  Co.  V.  Goodin,  62  N.  J.  Law,  394,  (Flanagan  v.  Philadelphia,  etc  Ry. 

42  Atl.  333,  6  Ajn.  Neg.  Rep.  407  Co.,    181   Pa..  St.   237,   37   Atl.   341 

(1896);    Young  v.   New  York,  etc.  (1897).     Cases  in  which  paseengera 

Ry.  Co.,  171  Mass.  33,  50  N.  £.  455,  who  upon  alighting  from  street  ears 

41  L.  R.  A.  193  (1898).    Where  the  and  passing  around  the  rear  of  the 

manner    in   which   the   carrieF   per-  car  being  struck  by  ear  coming  irom 

forms  its  service  constitutes  an  im-  the    opposite    direction    on    parallel 

plied    invitation   to    passengers    ap-  track,  not  looking  or  listening,  were 

proaching  or  leaving  trains  to  cross  held   guilty    of    c<mtributory    negli- 

intervening  tracks,  though  a  passen-  genoe    (Harten   v.    Brighlwood   Ry. 

ger  must  exercise  reasonable  care  for  Co.,  18  App.  D.  C.  260  ( 1901 ) ;  Bir- 

his  own  safety,  he  is  not  necessarily  mingham   Ry.,   etc.   Ca  v.   Oldham, 

guilty  of  contributory  negligence  in  141   Ala.   196,   37   So.  452    (1904); 

failing  to   look   and   listen   for   ap-  North  Cliicago,  etc  Ry.  Co.  v.  C^mi- 

proaching    trains     (Graven    v.    Mc-  field,    118    HI.    App.    315     (1905); 

Leod,  92  Fed.  846,  35  C.  C.  A.  47  Stowers  v.  Citizens  St  Ry.  Co..  21 

(1899).     Where  it  is  necessary  to  Ind.  App.  434,  52  N.  K  710  (1890); 

cross  intervening  tracks  a  passenger  Metropolitan  St.  Ry.  Co.  v.  Ryan,  69 

alighting    may,    in    the    absence    of  Kans.    538,    77    Pac    267     (1904); 

warning,  assume  that  the  operation  Baltimore  Tr.  Co.  v.  Helms,  84  Md. 

of  trains  will  not  impose  on  him  the  515,  39  AtL  119,  36  L.  R.  A.  215- 
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permission  of  those  in  charge,"**  or  to  pass  in  front  of  a 
rapidly  approaching  train  or  other  vehicle  in  full  view,**** 
or,  having  left  his  train  before  it  stopped,  to  cross  inter- 
vening tracks  without  looking  and  listening  for  approach- 
ing trains,"^  or  to  cross  tracks  obviously  not  intended  for 
such  use,  without  necessity.**"  In  some  cases,  circum- 
stances may  justify  a  passenger  in  walking  even  along 
the  track.**** 

§  526.  Oare    of   passengers'    personal    effects.'*'  —  A 

carrier  is  not  liable,  as  such,  for  the  safety  of  baggage  or 
other  personal  effects  of  a  passenger,  not  delivered  into 
his  possession  and  custody,  and  which  the  passenger 
chooses  to  keep  on  or  about  his  person,  and  in  his  own 

(1897) ;  Landrigan  v.  Brooklyn,  etc.  a  train  upon  the  track,  in  the  dark- 

Ry.  Co.,  23  App.  Div.  43,  48  N.  Y.  ness,  he  is  not  chargeable  with  negli- 

Supp.  454  ( 1897 ) ;  Gray  v.  Ft.  Pitt  gence  in  walking  on  the  track  to  a 

Tr.   Co.,   198  Pa.   184,   47   Atl.   945  station  near  by  (Houston,  etc  K.  Co. 

(1901).  V.   Devainy,   63   Tex.    172).     Other- 

'"  Chicago,  etc  R.  Co.  ▼.  Coss,  73  wise,  if  there  is  any  other  safe  and 

111.  3&4.  convenient    route    (Vemer    v.    Ala- 

■*  Chaffee  v.  Old  CJolony  R.  Co.,  17  bama  R.  Co.,   103  Ala.  574,   16  So. 

R.  I.   658,  24   Atl.   141;   Halpin  v.  872).    To  same  effect,  Ham  v.  Dela- 

Third  Ave.  R.  Co.,  40  N.  Y.  Super,  ware,  etc.  Canal  Co.,  155  Pa.  St.  548, 

176.  26  Atl.  757;   Malone  v.  Pittsburgh, 

■^  Parsons  v.  N.  Y.  Central  R.  Co.,  etc.  R.  Co.,  152  Pa.  St.  390,  25  Atl. 

37  Hun,  128;  Commonwealth  v.  Boe-  638;    Huckel  v.  Same,   152  Pa.   St. 

ton,  etc.  R.  Co.,  129  Mass.  500.     In  394,  25  Atl.  639.     On  failure  of  the 

the  last  case,  the  court  said  that  by  company    to    provide    a    convenient 

leaving  the  train  before  it  stopped  passage  through  snow  from  its  depot 

the  pajssenger  ceased  to  be  such,  and  to  the  highway,  a  passenger  may  use 

assumed  all  risk  of  injury.  the  track  as  a  way  of  exit,  and  may 

■*  Parsons  v.  N.  Y.  Centra]  R.  Co.,  presume  that  one  part  of  the  track 

85  Hun,  23,  32  N.  Y.  Supp.  508.  is  as  safe  as  another    (Hoffman  v. 

"•Cameron     v.     Union     Line,     10  N.  X,  Central  R.  Co.,  75  N.  Y.  606). 

Wash.  St.  SOT,  39  Pac.  128  [walking  Where  a  passenger,  to  reach  the  high- 

along  street  car  track,  without  look-  way,    must    either    walk    along    the 

ing  or  flsteningl.     Where  a  passen-  track  or  trespass  on  private  property, 

ger,  who  is  not  in  fault,  is  put  off  it  is  for  the  jury  to  say  whether  he 

*  In    accordance    with    the    state-  the  loss  of  passengers'  checked  bag- 

ment   at  the  head  of  this  chapter,  gage,  as  such  liability  is  independent 

we  omit  from  this  section  any  con-  of  the  carrier's  negligence, 
sideration  of  a  carrier's  liability  for 
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care  and  possession/*^  Otherwise,  if  the  carrier  or  his 
agent  is  entrusted  with  their  safe  keeping,  in  which  case 
his  liability  for  their  loss  is  absolute,  without  proof  of 
negligence."^  It  is  held  that  the  personal  effects  of  a 
passenger  occupying  a  steamboat  stateroom  are,  in  legal 
effect,  in  the  custody  of  the  carrier;  and  the  latter  is 
therefore  liable  for  their  loss  by  theft  therefrom,  there 
being  no  fault  on  the  part  of  the  passenger."*     Subject 

is  guilty  of  contributory  negligence  handed  to  a  street  car  conductor 
in  using  the  tracks  (Reid  v.  New  when  assisting  a  passenger  to  enter 
Haven,  etc.  R.  Co.,  63  Hun,  630,  17  the  car  and  placed  by  him  near  the 
N.  Y.  Supp.  801).  But  for  a  doubt-  passenger  and  in  full  view  is  not 
ful  case,  in  which  it  was  held  con-  placed  in  special  care  of  the  com- 
tributory  negligence  to  walk  along  a  pany,  and  its  only  obligation  with 
track  at  night,  and  that  the  jury  respect  thereto  is  to  exercise  reason- 
should  have  been  instructed  to  find  able  care  to  protect  the  same  against 
for  the  defendant,  see  St.  Louis,  etc.  loss  and  injury;  there  was  no  obliga- 
R.  Co.  V.  Whittle,  20  C.  C.  A.  196,  tion  on  the  first  conductor  to  tell 
74  Fed.  296.  the  second  to  whom  it  belonged,  and 

*"  Tower  v.   Utica,  etc.  R.   Co.,  7  the    second    observing    that    it    was 

Hill,  47  [passenger  left  his  overcoat  taken  by  a  passenger  sitting  near  it 

on  seat  when  he  left  train] ;  Talley  when    alighting    was    not    negligent 

v.  Great  Western  R.  Co.,  L.  R.  6  C.  (Sperry  v.  Cons.  Ry.  Co.,  79  Conn. 

P.    44    [a    passenger's   portmanteau  565,  65  Atl.  962  ( 1907 ) .    "  When  the 

stolen  while  he  left  it  and  rode  in  carrier  does  not  take  full  possession 

another  car].     A  ferry  company  is  of  the  baggage,  and  it  remains  un- 

not  liable  to  a  passenger  for  the  loss  der  the  control  of  the  paasenger,  the 

of  his  team,  which  he  drove  on  its  former,    in    the    absence    of    special 

boat  and  kept  under  his  own  con-  agreement,  does  not  assume  the  com* 

trol  and  did  not  watch  with  proper  mon-law  carrier's  liability  of  an  in- 

care  (Dudley  v.  Camden,  etc.  Ferry  surer,  but  becomes  responsible  only 

Co.,   42   N.   J.   Law,   26;    Evans  v.  when   it  is  shown  thalt  the   carrier 

Rudy,  34  Ark.  383).  has  failed  to  exercise  reasonable  care 

''^  Where  hand  baggage  was  de-  to  protect  from  loss  or  injury  such 
livered  to  company's  baggage  master  baggage  or  property  as  the  passen- 
and  not  accounted  for,  held  that  the  ger  has  the  right  to  bring  with  him 
company's  liability  was  not  limited  into  the  car  (Ibid.), 
to  stipulation  on  the  back  of  ticket  ^  A  steamboat  company  is  liable  to 
requiring  ratable  payment  on  per-  a  passenger  for  the  loss  by  theft  from 
sonal  effects  in  excess  of  $100  in  his  stateroom,  without  his  fault,  of  a 
value,  such  requirement  not  extend-  sum  of  money  reasonable  and  proper 
ing  to  hand  baggage  (Holmes  v.  for  him  to  carry  for  traveling  ex- 
North  German  Lloyd  S.  S.  Co.,  184  penses,  without  proof  of  negligence 
N.  Y.  280,  77  N.  E.  21,  5  L.  R.  A.  on  its  part  (Adams  v.  N.  J.  Steam- 
(N.     S.)     650     (1906).       Baggage  boat  Co.,   151  N.  Y.   163,  45  N.  R 
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to  reasonable  limitations  both  of  weight  and  value,  it  is 
fe  part  of  the  engagement  of  common  carriers  of  passen- 
gers for  the  transportation  of  passengers  also  to  trans- 
port their  personal  baggage  without  additional  compen- 
sation. In  most  jurisdictions  common  carriers  may  limit 
their  common-law  liability  as  carriers  of  goods  to  that 
of  private  carriers,"'  but  in  none,  except  New  York,  can 
they  make  a  valid  contract  exempting  themselves  from 
liability  for  their  own  or  their  servant's  negligence."* 
In  like  manner  they  may  limit  their  liability  for  the  per- 
sonal effects  or  baggage  of  the  passenger.  But  knowl- 
edge of  such  limitation  must  be  brought  home  to  the  pas- 
senger."*^ Baggage  for  loss  or  damage  whereof  by  its 
own  or  its  servant 's  negligence  the  carrier  will  be  liable 
embraces  such  articles  of  wear  and  personal  use  as  are 
generally  carried  by  passengers  for  use  and  comfort  on 

369,  aflf'g  9  Miac.  24,  29  N.  Y.  Supp.  •"  Kallman  v.  United  States  Exp. 
66).  "If  any  of  the  articles  or  Co.,  3  Kans.  205;  Thomas  v.  Ship 
money  which  a  passenger  properly  Morning  Glory,  13  La.  Ann.  269,  71 
lias  with  him  in  a  stateroom  is  stolen,  Am.  Dec.  500 ;  Farnham  ▼.  Camden, 
the  presumption  is  that  the  theft  etc.  Ry.  Co.,  55  Pa.  St.  53;  Louis- 
was  in  consequence  of  the  default  of  ville,  etc  Ry.  Co.  v.  Gilhert,  88  Tenn. 
the  carrier;  and  this  presumption  430^  12  S.  W.  1018,  7  L.  R.  A.  162; 
can  he  repelled  only  hy  proof  that  New  Jersey  Steam  Nav.  Co.  v,  Bos- 
the  loss  was  attributable  to  the  negli-  ton  Merchants'  Bank,  6  How.  344, 
gence  or  fraud  of  the  passenger,  or  12  L.  Ed.  465. 

of  the  act  of  God,  or  of  the  public  •**  Levering  v.   Union   Tr.   Co.,  42 

enemy"     (Crozier    v.    Boston,    etc.  Mo.  88,  97  Am.  Dec.  320;  The  Ken- 

Steambu  Co.,  43  How.  Pr.  466;  cited  sington,  183  U.  S.  263,  22  Sup.  Ct. 

with   approval   in   above   case).     In  102,  46  L.  Ed.  190.     For  the  rule  in 

Bunn  V.  New  Haven  Steamb.  Co.,  58  New  York,  see  Cragin  v.  New  York 

Hun,  461,  12  N.  Y.  Supp.  406,  a  pas-  Cent.  Ry.  Co.,  51  N.  Y.  61,  10  Am. 

senger  by  defendant's  steamboat,  on  Rep.  559;   modified  or  explained  in 

retiring   at  night   to   the   berth   as-  Nicholas  v.  New  York  Cent.  Ry.  Co., 

signed  him   [not  stateroom],   placed  89  N.  Y.  370. 

his  vest  containing  seventy-three  dol-  "*"  Malone  v.  Boston,  etc  Corp.,  12 

lars,  watch,  railroad  tickets,  etc.,  un-  Gray,  388,  74  Am.  Dec.  598;  Wilson 

der  his  pillow.    The  vest  and  its  con-  v.  Chesapeake,  etc.  Ry.  Co.,  21  Gratt. 

tents  were  stolen  during  the  night.  654;  Glovinsky  v.  Cunard  S.  S.  Co., 

Held,  the  direction  of  a  verdict  for  4  Misc.  266,  24  N.  Y.  Supp.  136,  53 

defendant  was  error.     Plaintiff  had  N.   Y.   St.   528;    The  New  England, 

the  right  to  have  his  money  with  him  110  Fed.  416. 
in  his  berth. 
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a  journey;  and  in  determining  what  the  term  embraces  in 
any  particular  case  regard  will  be  had  to  the  passenger 's 
station  in  life,  his  circumstances,  his  business  and  the 
nature  and  extent  of  his  intended  journeyJ 
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§  526a.  Sleeping  cars,  etc.  —  Though  sleeping,  parlor 
or  dining  car  companies  are  neither  common  carriers  nor 
innkeepers,  yet  they  own  and  furnish  vehicles  for  the 
transportation  of  passengers  under  the  management  of 
their  own  servants  except  as  to  motive  power,  and  are 
liable  in  all  respects  as  common  carriers  of  passengers 
for  exercising  the  highest  degree  of  care  to  provide  and 
maintain  safe  and  suitable  vehicles  for  the  purpose ;  and 
where  they  manufacture  such  vehicles,  as  is  generally  if 
not  invariably  the  case,  they  are  liable  as  manufacturers 

■•  Kansas  City  Ry.  v.  McGahey,  Diz(m  v.  Navigation  Co.,  15  Ont. 
63  Ark.  344,  38  S.  W.  669,  68  Am.  App.  647.  Wearing  apparel  {"Sew 
St.  Rep.  Ill,  36  L.  R.  A.  781  (1897) ;  York,  etc.  Ry.  Co.  v.  Fraloff,  *i/pra). 
Metz  ▼.  Calif.  Ry.  Co.,  86  Cal.  329,  Weapons  (Davis  v.  Michigan,  etc. 
24  Pac.  610,  20  Am.  St.  Rep.  228,  Ry.  Co.,  22  111.  278,  74  Am.  Dec 
«  L.  R.  A.  431  (1890);  Yazoo,  etc.  151;  Merrill  v.  Grinnell,  30  N.  Y. 
Ry.  Co.  V.  Georgia  Home  Ins.  Co.,  694).  Tools  (Kansas  City,  etc  Ry. 
85  Miss.  7,  37  So.  500,  107  Am.  St.  CJo.  v.  Morrison,  34  Kan.  502,  9  Eac 
Rep.  266,  67  L.  R.  A.  646  (1904);  225,  55  Am.  Rep.  252).  BookB 
McElroy  v.  Iowa,  etc.  Ry.  Co.,  133  (Hopkins  v.  Westoott,  6  Blatchf.  64). 
Iowa,  544,  110  N.  W.  9i6  (1907);  Watches,  jewelry,  etc  (Cooney  v. 
Amory  v.  Wabash  Ry.  Co.,  130  Mich.  Pullman  Palace  Car  Co.,  121  Ala. 
404,  90  N.  W.  22  (1902);  Runyan  268,  26  So.  712,  53  L.  R.  A.  690 
V,  Central,  etc.  Ry.  Co.,  61  N.  J.  Law,  Co.  v.  Copeland,  24  HI.  332,  76  Am. 
637,  41  Atl.  367,  68  Am.  St.  Rep.  Dec.  749;  Weeks  v.  New  York,  etc 
711,  43  L.  R.  A.  284  (1898);  Bui-  (1899).  Money  (Illinois,  etc  Ry. 
lard  v.  Railway  Co.,  21  Pa.  Super.  Ct.  Ry.  Co.,  72  N,  Y.  60^  28  Am.  Rep. 
583;  Mexican  Central  Ry.  Co.  v.  104).  But  pictures  and  engravings 
DeRosear,  109  S.  W.  (Tex.  App.)  (Wheeler  v.  Oceanic,  etc.  Co.,  52 
949  (1908) ;  New  York,  etc.  Ry.  Hun,  75,  5  N.  Y.  App.  101,  22  X.  Y. 
Co.  V.  Fraloflf,  100  U.  S.  24,  25  St.  690);  costumes,  etc.,  of  a 
L.  Ed.  631  (1879);  Saunders  v.  theatrical  company  (Oakes  v.  North- 
Southern  Ry.  Co.,  128  Fed.  15,  62  em  Pac  Co.,  20  Ore.  392,  26  Pac 
C.  C.  A.  523  (1904) ;  Brick  v.  At-  230,  20  Am.  St.  Rep.  126,  12  L.  R  A. 
lantic,  etc.  Ry.  Co.,  146  N.  C.  203,  318),  and  hicycles  (State  v.  Mis- 
68  So.  1073;  see  Yazoo,  etc.  Ry.  Co.  souri,  etc.  Ry.  Co.,  71  Mo.  App. 
v.  Baldwin,  113  Tenn.  206,  81  S.  W.  386)  are  not.  The  question  is  one 
699  (1904);  Cahill  v.  Railway  Co.,  10  for  the  jury. 
C.  B.  N.  S.  164,  30  L.  J.  C.  P.  289; 
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as  well.  This  responsibility  undoubtedly  applies  to  all 
the  machinery  and  appliances  forming  a  part  of  the  car 
and  designed  or  essential  to  its  features  as  a  vehicle  for 
transportation.  The  liability  of  the  railway  company 
for  the  safety  of  such  vehicles  does  not  relieve  them. 
Indeed,  though  there  is  no  case  in  point,  it  cannot  be 
doubted  that  where  they  manufacture  the  vehicle  and  the 
injury  to  passengers  is  due  to  some  defect  in  manufac- 
ture, discoverable  by  manufacturers'  tests  but  not  by 
those  of  the  carrier,  and  thus  latent  or  hidden  as  regards 
the  latter,  such  companies  are  liable  over  to  the  carrier 
for  such  damages  as  he  may  be  compelled  to  pay  on  that 
account  in  jurisdictions,  as  in  New  York,  where  recovery 
may  be  had  against  the  carrier  therefor.  Such  com- 
panies are  also  liable  for  injuries  to  passengers  for  the 
want  of  at  least  ordinary  care  in  maintaining  the  interior 
accommodations  of  such  vehicles  in  a  reasonably  safe 
condition  for  the  use  of  passengers  who  are  themselves 
in  the  exercise  of  reasonable  care.  Hence  it  has  been 
held  that  where  the  car  was  dimly  lighted  and  a  pas- 
senger in  passing  from  his  berth  to  the  bathroom  stum- 
bled over  a  valise  the  porter  had  knowingly  permitted  to 
remain  in  the  way,  he  was  entitled  to  recover  for  injuries 
so  caused,  the  question  of  contributory  negligence  being 
for  the  jury."^  It  is  the  duty  of  a  sleeping  car  company 
to  protect  passengers  from  danger  and  annoyance  caused 
by  an  insane  passenger."'  Though  it  has  been  held  that 
a  sleeping  car  company  is  not  liable  for  the  death  of  a 
passenger  murdered  in  his  sleep,  when  without  knowledge 
or  notice  of  impending  danger.*** 

§  526b.  Liability  of  sleeping  car  companies  for  bag- 
gage or  money  stolen.  —  As  sleeping  car  companies  are 
neither  common  carriers  nor  innkeepers,  their  liability 

^  Levien  v.  Webb,  61  N.  Y.  Supp.  "•  Ball  v.  Chesapeake,  etc.  Ry.  Co., 

niH;  8.  c,  30  Misc.  196.  93  Va.   44,  24  S.   E.  467,  5   Am.  & 

•«  Meyer  v.  St.  Louis,  etc.  Ry.  Co.,  Eng.  R.  Cas.  (N.  S.)  333,  32  L.  R.  A. 

54  Fe(l.*116.  792    (1896). 

[Law  of  Neg,    Vol.  1  —  93] 
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to  passengers  for  baggage  or  money  stolen  is  for  negU- 
gence  only  in  failing  to  use  reasonable  or  ordinary  care 
to  prevent  such  loss."®  And  to  this  end  it  is  their  duty 
to  maintain  a  watch  during  the  night/"  It  is  properly 
held,  in  view  of  the  powerlessness  of  a  sleeping  passenger 
to  defend  his  property  from  theft,  that  it  is  part  of  the 
contract  of  hiring  the  privilege  of  occupying  a  berth  that 
protection  should  be  afforded  him  by  the  car  proprietor, 
with  a  degree  of  care  and  vigilance  commensurate  with 
the  danger  to  which  he  is  exposed."*  Such  a  passenger 
distinctly  contracts  to  be  saved  the  necessity  of  sitting  up 
all  night  to  watch  his  baggage  to  prevent  its  being 
stolen."*  Slight  evidence  of  the  absence  of  watchfulness 
on  the  part  of  those  in  charge  of  the  car  to  prevent  rob- 
bery will,  therefore,  be  sufficient  to  warrant  the  submis- 
sion of  their  negligence  to  the  jury/"    But  in  the  absence 

"*  Williams    t.    Webb,    58    N.    T.  asleep  and  take  reasonable  care   to 

Supp.  300,  27  Misc.  508;  Carpenter  prevent  the  theft  of  his  goods  and 

V.  New  York,  etc.  Ry.  Co.,  124  N.  Y.  money  from  his  person,  either,  by  un- 

53,  26  N.  E.  227,  11  L.  R.  A.  759;  authorized  intruders  or  by  occupants 

Whitney  v.  Pullman  Palace  Car  Co.,  of  car"    (Woodruff  Sleeping  Coach 

143  Mass.  243 ;  Pullman  Palace  Car  Co.  v.  Diehl,  84  Ind.  474  [money  and 

Co.  v.  Hall,   106  Ga.  765,  32  S.  E.  watch  under  pillow;  gone  in  mom- 

923,  71  Am.  St.  Rep.  293,  14  Am.  &  ing;  verdict  for  plaintiff  sustained]). 

Eng.  R.  Cas.   (N.  S.),  299,  44  L.  R.  A   company  "running  coaches  with 

A.  790  (1899)  ;  Pullman  Palace  Car  section    separated    from     the    aisle 

Co.  V.  Pollock,  68  Tex.  120,  5  S.  W.  only  by  curtains  is  bound  to  have  an 

814;  Beldon  v.  Pullman  Palace  Car  employee  charged  with  the  duty  of 

Co.,  43S.  W.  (Tex.  App.)  22  (1898).  carefully   and   continually   watching 

■"Morrow  v.  Pullman  Palace  Car  the  interior  of  the  car  while  berths 

Co.,  98  Mo.  App.  351,  73  S.  W.  281  are  occupied/  by  sleeping  passengers" 

(1903)  ;  Pullman  Palace  Car  Co.  y.  (Pullman  Car  Co.  v.  Gardner   [Pa. 

Arents,  28  Tex.  App.  71,  66  S.  W.  Sup.  Ct.],  3  Pennypacker,  78). 

329  ( 1909)  ;  Carpenter  v.  New  York,  "•  A  passenger  has  "  a  right  to  take 

etc.  Ry.  Co.,  supra;  Pullman  Palace  valises,   containing  his  wearing  ap- 

Car  Co.  V.  Adams,  120  Ala.  581,  24  parel   and   other   articles    conducive 

So.  921,  74  Am.  St.  Rep.  53,  45  L.  to    comfort    and     cleanliness,     into 

R.  A.  767    (1898)  ;   Pullman  Palace  sleeping  coaches,  and  he  is  not  bound 

Car.  Co.  V.  Woods,  76  Neb.  694,  107  to  sit  up  all  night  and  watch  it  to 

N.  W.  858   (1906).  keep  it  from  being  stolen"  (Steven- 

^  Carpenter  v.  N.  Y.,  New  Haven,  son  v.  Pullman   Car  Co.    [Tex.  Civ. 

etc.  R,  Co.,  124  N.  Y.  53,  26  N.  E.  App.],  26  S.  W.  112.  32  Id.  335). 

277.     The  car   company  "  impliedly  ***  In    Carpenter    v.    N.    Y.,    New 

agrees    to    watch    over    him    while  Haven,  etc.  R.  Co.,  124  N.  Y.  53,  2S 
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of  any  proof  of  negligence  in  this  respect,  a  nonsuit  is 
proper.*^"  If  the  property  lost  has  been  delivered  into 
the  care  of  the  person  in  charge  of  the  car,"*  or  has  been 
stolen  by  him,"^  the  company's  liability  is  absolute.  The 
baggage,  for  the  negligent  loss  of  which  a  sleeping  car 
company  is  liable,  includes  only  what  would  be  considered 
such  in  an  action  against  a  common  carrier  of  passengers^ 
as  such,  and  therefore  does  not  embrace  a  sum  of  money 

N.  E.  277  [property  stolen],  it  was  sitting  on  front  platform] ;  Pullman 

held  that,  considering  that  the  sec-  Car  Co.  v.  Taylor,  65  Ind.  153;  Pull- 

tions  of  the  car  were  separated  from  man  Car  Co.  v.  Martin,  92  Ga.  161, 

the  aisle  only  by  curtains,  and  also  18  S.  £.  364  [demurrer], 

considering    the    importance    of    the  ""Mere  proof  of  loss  of  an  article 

route  between  two  great  cities,  and  is  not  enough  ( Welch  y.  Pullman  Car 

the    stoppages    frequently    made    at  Co.,  16  Abb.  Pr.  N.  S.  352   [said  to 

other   considerable    cities,    and   that  have  been  affirmed!  in  Ot.  of  App.; 

but  a  single  porter  was  employed  on  see  151  N.  Y.  163] ;  Tracy  v.  Pullman 

the  car,  who,  besides  being  obliged  Car  Co.,  67  How.  Pr.  154;  Pullman 

to  assist  passengers  in  entering  or  Car  Co.  v.  Smith,  73  111.  360;  Efron 

leaving  the  car  at  the  different  stop-  v.  Wagner  Car  Co.,  69  Mo.  App.  641). 

pages,   was   also   allowed   to    render  "*A  sleeping  car  company  is  liable 

services   to   the   passengers    for   his  as  a  common  carrier  for  the  preser- 

own  profit,  there  was  enough  to  put  vation  of  a  passenger's  baggage  while 

the  carrier  to  the  proof  of  the  care  intrusted  to  its  porter  to  be  taken 

he  took  of  the  occupants  of  the  car,  from   the    car   to    the   waiting-room 

and  in  the  absence  of  any  explana-  of  the  depot  (Voss  v.  Cleveland,  etc 

tion  on  his  part,  a  nonsuit  was  im-  R.    Co.    [Ind.   App.],   43    N.    E.   20 

proper.     In  Lewis  v.  N.  Y.  Sleeping  [article  left  behind  in  car  and  lost] ; 

Car  Co.,  143  Mass.  267,  9  N.  E.  615  Pullman  Car  Co.  v.  Lowe,  28  Neb. 

[theft],  the  fact  that  the  porter  of  239,  44  N.  W.  226  [overcoat  placed 

the  car  was  found  asleep  at  an  early  in  care  of  porter] ) .    See  cases  cited 

hour  in  the  morning  in  a  position  in  note  587,  ^08t. 

from  which  no  view  could  be  had  of  ""Pullman  Car  Co.  v.  Martin,  95 

that  part  of  the  car  where  passengers  Ga.  314,  22  S.  E.  700  [theft  of  money 

were    asleep,    and    that   he    was    re-  and    jewelry   by    porter] ;    Pullman 

quired  to  be  on  duty  for  thirty-six  Car  Co.  v.  Gavin,  93  Tenn.   53,  23 

hours    continuously,    including    two  S.  W.   70    [money] ;   Root  v.   N.   Y. 

nights,   held   to  warrant  submission  Cent.    Car    Co.,    28    Mo.    App.    199 

of    defendant's   negligence    to   jury;  [money].     There  being  evidence  to 

s.  p.,  Blum  V.  So.  Pullman  Car  Co.  sustain  a  finding  either  that  there 

[U.  S.  C.  C],  1  Flippin,  500   [both  was  no  theft  or  that  the  porter  com- 

conductor    and    porter    of    car   were  mitted  it,  a  verdict  for  plaintiff  was 

asleep  for  two  or  three  hours  before  allowed  to  stand    (Pullman  Car  Go. 

train    reached    destination,     leaving  v.  Matthews,  74  Tex.  654,  12  S.  W. 

front  door  unlocked  and  brakeman  744). 
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in  excess  of  what  was  reasonably  necessary  for  the  pur- 
poses of  the  journey,"*  unless  the  loss  was  through  theft 
committed  by  the  company's  agent  in  charge,  in  which 
case  there  is  no  such  Umitation  of  liability."'  The  negli- 
gence of  the  passenger  in  leaving  his  money  in  an  exposed 
position  in  his  berth  will  bar  his  recovery  **®  unless,  in- 
deed, it  was  stolen  by  the  porter  in  charge."^  The  duty 
of  watchfully  guarding  sleeping  passengers  cannot  be 
avoided  by  a  notice  posted  in  the  car,  or  words  printed 
on  the  passenger's  ticket,  disclaiming  liability  for  the 
loss  of  passengers'  valuables.**'*  The  person  in  charge 
of  a  sleeping  or  drawing  room  car,  attached  to  a  railroad 
train  by  which  a  carrier  undertakes  to  transport  a  pas- 
senger, is  a  servant  of  the  latter,  although  the  car  is  the 
jjroperty  of  another,  by  whom  the  person  in  charge  was 
employed.  Hence  the  carrier  and  the  sleeping  car  pro- 
prietor are  jointly  and  severally  liable  for  such  person's 
negligent  management  of  the  car,***  or  for  his  tort  com- 
mitted on  a  passenger,"*  or  his  loss  of  property  placed 

■■Hampton   v.   Pullman   Car   Co.,  closet;  held,  gross  negligence].     For 

42   Mo.    App.    134;    Boot   t.   N.  Y.  a  passenger  to  deposit  clothing,  etc, 

Sleeping  Car  Co.,  28  Id.  199;   Wil-  in   a  vacant    upper    berth     directly 

son  T.  Baltimore,  etc.  R.  Co.,  32  Id.  above  him,  the  use  of  which  he  had 

682.    Money  carried  for  the  purchase  not  purchased  or  secured,  held   not 

of  goods   is  not  baggage  for  which  such   contributory   negligence   as   to 

the    carrier    is    responsible    though  bar  recovery  for  their  loss   (Florida 

stolen  by  the  porter  when  negligently  v.  Pullman  Car    Co.,    37    Mo.  App. 

left  by  the  passenger  on  the  window-  698). 

sill  of  the  car  (Levins  v.  New  York,  ""Pullman   Car   Co.  v.  Matthews, 

etc.  Ry.  Co.,  183  Mass.  176,  66  N.  E.  74  Tex.  664,  12  S.  W.  744;  Lewis  ▼. 

803   ( 1903) .  New  York,  etc.  Ry.  Co.,  supra. 

»  Pullman  Car  Co.  v.  Martin,  96  ■"  Lewis  v.  N.  Y,  Sleeping-CDar  Co., 

Ga.  314,  22  S.  E.  700   [porter  stole  143   Mass.   267;    Stevenson   v.   Poll- 

$36    in   money   and   $700   worth   of  man  Car  Co.,  26  S.  W.    (Tex.   Civ. 

jewelry  used  for  the  personal  adorn-  App.)   112. 

ment    of    the    passenger;    company  "** Pennsylvania   Co.   ▼.    Roy,    108 

liable].  U.  S.  461   [fall  of  berth  in  sleeping 

**  Root  V.  N.  Y.  Sleeping-Car  Co.,  car] ;  Cleveland,  etc.  R,  Co,  v.  Wal- 

28  Mo.  App.   199;   Wilson  v.  Balti-  rath,  38  Ohio  St.  461  [same], 

more,  etc.  R.  Co.,  32  Mo.  App.  682  """Persons  in  charge  of  drawing- 

[passenger  left  $670  in  vest  pocket  room   cars   are   to  be  regarded   and 

under  his  pillow  while  he  went  to  treated  in  respect  to  their  dealings 
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in  his  care  and  possession."'*     Their  liability  is,  however, 

limited  to  baggage  or  such  personal  effects  and  money 
as  the  passenger  may  reasonably  carry  with  him  for 
use."* 

§  527.  [Omitted.] 

with  passengers  as  the  servants  of  was  suddenly  aroused  and  told  to 
the  railroad'  company,  and  the  latter  hurry  to  get  into  the  next  car,  as 
is  responsible  for  their  acts  to  the  the  car  in  which  he  was  would  go 
same  extent  as  if  they  were  directly  no  further,  whereupon  he  rose  hur- 
employed  by  it"  (Andrews,  J.,  riedly  and  carried  his  clothes  to  the 
Thorpe  v.  N.  Y.  Central  R.  Co.,  76  next  car,  and  an  hour  later  discov- 
N.  Y.  402  [assault  by  porter] )  ;  fol-  ered  the  loss  of  money  from  his  vest, 
lowed,  Dwinelle  v.  N.  Y.  Central  R.  which  he  had  placed  under  his  pil- 
Co.,  120  N.  Y.  117,  24  N.  E.  319  low  on  retiring,  and  duly  notified 
[same] ;  Williams  v.  Pullman  Oar  the  defendant.  Held,  a  nonsuit  was 
Co.,  40  La.  Ann.  417,  3  So.  631  error.  Though  a  railway  company 
[same] ;  Campbell  v.  Pullman  Car  is  not  an  insurer  of  hand  baggage 
Co.,  42  Fed.  484  [porter's  indecent  taken  into  a  day  coach,  yet  wh&i 
assault  on  female  passenger].  it  is  deposited  by  passenger  on  his 
""The  carrying  company  cannot  seat  in  a  sleeping  coach  and  after- 
limit  its  liability  by  any  special  ar-  wards  put  under  his  berth,  it  is,  in 
rangement  with  the  sleeping  car  effect,  placed  in  charge  of  the  oom- 
company,  because,  so  long  as  the  pany  and  it  is  liable  therefor  as  an 
sleeper  forms  part  of  the  train,  neg-  insurer  (Nashville,  etc.  Ry.  Co.  v. 
ligence  on  the  part  of  the  sleeping-  Lillie,  112  Tenn.  331,  78  S.  W.  1056 
car  agents  is  the  negligence  of  the  (1904).  The  loss  of  jewelry  carried 
railroad  company  running  the  train  by  a  passenger  occupying  a  state- 
( Louisville,  etc.  R.  Co.  v.  Katzen-  room  on  a  sleeping  car,  for  transpor- 
berger,  16  Lea,  380  [baggage  given  tation  merely,  constitutes  no  claim 
in  charge  of  porter] ) .  Passenger  against  such  company,  though  stolen 
was  informed  by  employee  in  charge  by  the  porter.  But  the  sleeping  car 
of  sleeping  car  that  his  hand-bag  company  is  liable  for  physical  suffer- 
would  be  safe  while  he  left  car  to  go  ing  and)  mental  distress  caused  pas- 
to  dinner.  On  his  return  he  found  senger  by  the  theft  by  the  porter  of 
car  switched  off  and  locked,  and  was  the  bag  containing  medicine  used  by 
then  told  it  was  on  another  car.  the  passenger  to  afford  relief  (Bacon 
Carrying  company  held  liable  for  v.  Pullman  Co.,  159  Fed.  1,  89  C. 
loss  of  bag  (Kinsley  v.  Lake  Shore  C.  A.  1,  16  L.  R.  A.  (N.  S.)  678 
R.  Co.,  126  Mass.  64).  In  Kates  v.  (1908),  Pardee,  C.  J.,  dissenting.  See 
Pullman  Car  Co.,  96  Ga.  810,  23  this  case  for  elaborate  discussion  of 
8.  £.  186,  plaintiff,  on  entering  de-  the  questions  involved  and  full  cita- 
fendant's  sleeping  car,  was  told  by  tion  of  authorities.  See  also  PuU- 
the  conductor  that  the  car  would  go  man  Company  v.  Schaffner,  9  L.  R.  A. 
through  to  his  destination,  and  that  (N.  S.)  407. 
he  might  go  to  bed,  which  he  did.  "**  Ante,  §  626  and  notes. 
Before   reaching  his   destination  he 
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§  528.  Nature  of  the  business.  —  In  almost  all  cases 
upon  which  any  litigation  can  arise,  a  single  telegraphic 
operation  includes  eight  distinguishable  acts,  namely: 
(1)  The  reception  of  a  written  message;  (2)  the  transla- 
tion of  this  message  into  telegraphic  letters;  (3)  the  im- 
pression of  the  translated  message  upon  the  machine  con- 
necting with  the  wire;  (4)  the  transmission  of  the  mes- 
sage along  the  wire;  (5)  the  reception  into  the  mind  of 
the  operator  at  the  other  end  of  the  sounds  or  marks  by 
which  the  telegraph  announces  the  message;  (6)  the  men- 
tal translation  of  these  sounds  or  marks  into  ordinary 

[1478] 
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language;  (7)  the  writing  out  of  the  message  thus  re- 
ceived; (8)  the  delivery  of  the  written  message  to  the 
person,  for  whom  it  is  destined.  Where  the  printing 
telegraph  is  used,  which  prints  the  identical  paper  de- 
livered, the  sixth  and  seventh  of  these  acts  are  dispensed 
with.  In  the  great  majority  of  telegraph  offices,  how- 
ever, the  message  is  communicated  to  the  receiving 
operator  only  by  sound. 

§  529.  Its  peculiarities.  —  In  so  far  as  the  original  re- 
ception and  final  delivery  of  messages  are  concerned,  the 
business  of  a  telegraph  company  is  not  peculiar  or  diffi- 
cult. But  the  other  part  of  its  work  is  sui  generis.  The 
message  must  be  put  upon  the  wire  by  a  series  of  longer 
or  shorter  pressures  of  the  operator's  finger.  If  he  keeps 
his  finger  down  a  second  too  long  or  raises  it  a  second  too 
soon,  he  will  destroy  the  meaning  of  the  message,  as  will 
be  seen  when  we  describe  the  form  in  which  it  arrives  at 
the  other  end  of  the  line.  The  electricity  which  is  let 
loose  by  the  operator 's  finger  then  passes  along  the  wire, 
and  delivers  a  series  of  shocks  at  every  office,  correspond- 
ing in  length  with  the  fingering  of  the  operator.  The 
particular  operator  who,  by  a  peculiar  signal,  has  been 
warned  to  prepare  for  messages,  then  listens  to  a  series 
of  snapping  sounds,  unintelligible  to  untrained  ears,  but 
which  he  is  able  to  translate  into  letters  of  the  alphabet. 
Or,  as  was  formerly  the  case  in  all  offices,  and  is  now  the 
practice  in  some,  his  machine  slowly  rolls  off  a  narrow  slip 

of  paper,  printed  somewhat  after  this  fashion : 

and  so  on  at  great  length.     Now  we 

will  suppose  that  this  sign  means  *  *  casks. ' '    In  that  case, 

will  probably  mean 

*'  sacks;  ''  a  difference  of  which  the  indications  are  very 
slight ;  but  which  may,  and  in  one  case  ^  did  involve  the 
loss  of  thousands  of  dollars. 

*  Leonard  v.  N.  Y.,  Albany,  etc.  ences  in  the  telegraphic  alphabet,  see 
Tel.  Co.,  41  N.  Y.  544.  For  other  Pinckney  v.  Western  U.  Tel.  Co.,  19 
illustrations   of   these    slight   diflfer-    S.  C.  71. 
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§  530.  Risks  to  which  it  is  exposed.  —  It  will  be  seen, 
from  this  very  brief  survey,  how  delicate  are  the  ma- 
terials  with  which  a  telegraph  company  must  work,  and 
how  much  exposed  it  is  to  the  risk  of  mistake  and  inter- 
ruption. The  least  inattention  on  the  part  of  the 
operator  at  either  end  may  cause  a  monstrous  perver- 
sion of  the  message;  while  a  storm,  or  a  surcharge  of 
electricity  in  the  atmosphere,  may  interrupt  communica- 
tion upon  the  wires  altogether.  The  injury  thus  caused 
to  the  parties  interested  in  a  message  is  frequently 
great  —  sometimes  enormous.  An  error  in  a  message 
will  generally  make  it  unintelligible,  in  which  case  the 
remedy  is  easy ;  the  receiver  telegraphing  back  for  a  cor- 
rection. But  if  the  mistake  leaves  the  message  intelli- 
gible, the  error  is  attended  with  more  dangerous  conse- 
quences, as  the  receiver  suspects  nothing,  and  makes  no 
inquiries ;  so  that,  unless  special  orders  have  been  given 
to  him  to  repeat  the  message,  neither  operator  discovers 
that  any  mistake  has  been  made.  On  the  other  hand, 
after  the  message  is  once  received  at  the  delivery  office, 
there  are  no  difficulties  in  the  service,  which  are  not  com- 
mon to  all  business. 

§  531.  Statutory  regulations.  —  In  many  States  there 
are  statutes  requiring  telegraph  companies  to  receive 
and  transmit  messages  with  impartiality,  good  faith  and 
diligence,  whether  from  customers  or  from  connecting 
lines,  and  imposing  penalties  upon  them  for  violation  of 
these  rules.*     The  existence  of  such  a  statute,  however, 

^tJew  York:  Stat.  1890,  ch.  666,  1887;  Nov,  12,  1889.  To  bring  a  case 
§  103.  Arkansas:  Stat.,  March  31,  within  the  Georgia  statute,  the  mea- 
1885,  §  10.  See  Frauenthal  v.  West-  sage  must  be  actually  prepaid  (West- 
ern U.  Tel.  Co.,  50  Ark.  78,  6  S.  W.  em  U.  Tel.  Co,  v.  Ryals,  94  Ga.  336, 
236.  Act  of  March  7,  1903,  Kirby's  21  S.  E.  573;  Western  U.  Tel.  Co.  v. 
Digest  7947,  allowing  recovery  Power,  93  Ga.  643,  21  S.  E.  51; 
against  telegrraph  companies  for  men-  Langley  v.  Western  U.  Tel.  Co..  88 
tal  anguish  is  constitutional  (Ivy  v.  Ga.  777,  15  S.  E.  291).  What  per- 
Westem  U.  Tel.  Co.,  165  Fed.  371  sons  are  not  entitled  to  the  benefit 
(1908).      Georgia:    Stat.    Oct.    22,  of  these  statutes,  as  residents,  etc: 
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is  not  understood  to  exclude  the  bringing  of  actions 
founded  on  the  common-law  doctrine  of  negligence,  or  on 
breach  of  contract;  and,  moreover,  messages  from  one 
State  to  another,  since  they  fall  within  the  domain  of 
the  exclusive  congressional  power  to  regulate  commerce, 

Western  U,  Tel.  Co.  v.  Murphey,  96  ligent  failure  to  transit  a  message 

Ga.    768,   22    S.    E.   297;    Moore   v.  (Western  U.  Tel.  Co.  v.  Jones,   116 

Western   U.   Tel.    Co.,    87    Ga.    613,  Ind.  361,   18  N.   E.   529).     It  does 

13  S.  £.  639;   Western  U.  Tel.  Co.  not  apply  to  a  message  sent  from 

V.  Timmons,  93  Ga.   345,  20   S.   £.  another  state  to  a  place  within  the 

649;  Western  U.  Tel.  Co.  v.  Patrick,  state   (Rogers  v.  Western  Union  Tel. 

92  Ga.  607,  18  S.  E.  980.  Who  are  Co.,  122  Ind.  395,  24  N.  E.  157). 
so  entitled:  Western  U.  Tel.  Co.  v.  When  company  is  liable,  see  West- 
Edwards,  96  Ga.  757,  22  S.  E.  326;  ern  U.  Tel.  Co.  v.  Moore,  12  Ind. 
Horn  V.  Western  U.  Tel.  Co.,  88  Ga.  App.  136,  39  N.  E.  874;  Western  U. 
538,  15  S.  E.  16;  Western  U.  Tel.  Tel.  Co.  v.  McKibben,  114  Ind.  511, 
Co.  V.  Mansfield,  93  Ga.  349,  20  14  N.  E.  894;  Western  U.  Tel.  Co. 
S.  E.  650.  Payment  of  damages  not  v.  Griflfin,  1  lid.  App.  46,  27  N.  E. 
a  bar  to  action  for  penalty  (Western  113.  When  not  liable,  see  Keese  v. 
U.  Tel.  Co.  V.  Brightwell,  94  Ga.  Western  U.  Tel.  Co.,  123  Ind.  294, 
434,  21  S.  E.  518).  Refunding  toll  24  N.  E.  163;  Hadley  v.  Western  U. 
no  bar  ( Western  U.  Tel.  Co.  V.  Moss,  Tel.    Co.,    115    Ind.    191,    16    N.    E. 

93  Ga.  494,  21  S.  E.  63).  Company  845;  Peterson  v.  Western  U.  Tel. 
is  not  liable  to  penalty  under  act  Co.,  10  Ind.  Appi  227,  37  N.  E.  810; 
1887,  for  verbal  inaccuracy  in  trans-  Western  U.  Tel.  Co.  v.  Bierhaus,  8 
mitting  sender's  surname  (Western  Ind.  App.  563,  36  N.  E.  161.  The 
U.  Tel.  Co.  V.  Rountree,  92  Ga.  611,  statute  Includes  prompt  delivery 
18  S.  E.  979;  Wolf  v.  Western  U.  (Western  Union  Tel.  Co.  v.  Brax- 
Tel.  Co.,  94  Ga.  434,  19  S.  E.  717).  ton,  165  Ind.  165,  74  N.  E.  985 
Nor  where  failure  to  deliver  message  (1905).  Misaissippi:  Code  1892,  § 
promptly  was  due  to  the  fact  that  4326;  Western  U.  Tel.  Co.  v.  Allen, 
the  wires  were  out  of  repair,  and  66  Miss.  549,  6  So.  461;  Wilkins  v. 
the  wires  were  repaired  with  rea-  Western  U.  Tel.  Co.,  68  Miss.  6,  8 
sonable  promptitude  (Western  U.  So.  678;  Western  U.  Tel.  Co.  v. 
Tel.  Co.  v.  Davis,  95  Ga,  522,  22  S.  E.  Jones,  69  Miss.  658,  13  So.  471; 
642).  It  makes  no  difference  whether  Western  U.  Tel.  Co.  v.  Clarke,  71 
message  was  delivered  for  transmis-  Miss.  157,  14  So.  452.  Missouri: 
sion  directly  by  the  sender,  or  by  Rev.  St.  1889,  §  2725;  Wood  v. 
another  telegraph  company  (Conyers  Western  U.  Tel.  Co.,  59  Mo.  App. 
V.  Postal  Tel.  Co.,  92  Ga.  619,  19  236;  Smith  v.  Western  U.  Tel.  Co., 
S.  E.  253).  Indiana:  Horner's  Stat.  57  Id.  259;  Kendall  v.  Western  U. 
1896,  c.  42,  §§  4176,  4177.  The  In-  Tel.  Co.,  56  Id.  192;  Dudley  v.  West- 
diana  statute  applies  only  to  acts  em  U.  Tel.  Co.,  54  Id.  391;  Brash- 
or  omissions  involving  partiality  or  ears  v.  Western  U.  Tel.  Co.,  45  Id. 
bad  faith,  and  no  penalty  can  be  433 ;  Burnett  v.  Western  U.  Tel.  Co., 
recovered  thereunder  for  a  mere  neg-  39  Id.  599 ;  Thompson  v.  Western  U. 
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oannot  be  regulated  by  State  statutes.*  The  cases  which 
have  arisen  under  these  statutes  are,  however,  referred 
to  under  other  sections,  in  so  far  as  they  throw  Ught  on 
the  statutory  or  common-law  liability  for  negligence  or 
breach  of  contract. 

§  532.  Obligations  not  merely  in  contract.  —  The  first 
question  to  be  determined  in  respect  to  the  liability  of 

Tel.  Co.,  32  Id.  19L  Revised  Stat-  tained  in  its  printed  blanks."  See 
utes  of  Missouri,  1899,  §  1259,  pro-  Western  U.  Tel.  Ck).  v.  Kemp,  44 
vide  that  all  telegraph  and  telephone  Neb.  194,  62  N.  W.  451 ;  Western 
companies  organized  "  under  the  laws  Union  Tel.  Co.  v.  Lowrey,  32  Neb. 
of  this  State  shall  be  liable  for  spe-  732,  49  N.  W.  707.  In  North  and 
<*ial  damages  occasioned  by  the  fail-  South  Dakota  the  Civil  Code  (adopted 
ure  or  neglect  of  their  operators  or  in  1864)  provides  that  "every  per- 
servants  in  receiving,  copying,  trans-  son  whose  message  is  refused  or  post- 
mitting  or  delivering  dispatches,"  poned,  contrary  to  the  provisions  of 
etc.  Held,  that  it  does  not  apply  this  chapter,  is  entitled  to  recover 
to  foreign  companies  doing  business  from  the  carrier  his  actual  damages, 
in  the  state  (McCarty  v.  Western  and  fifty  dollars  in  addition  thereto." 
Union  Tel.  Co.,  116  Mo.  App.  441,  This  statute,  being  penal,  must  be 
«1  S.  W.  976  (1906).  Act  of  Mary-  strictly  construed  (Kirby  v.  Western 
land,  1908,  p.  72,  ch.  280,  making  U.  Tel.  Co.,  4  S.  D.  463,  57  N.  W. 
failure  to  show  on  every  telegram  de-  202 ) .  Revised  Statutes  of  Wisconi' 
livered  the  time  it  was  filed  and  the  sin,  1898,  §  1778,  provide  that  any 
time  when  delivered  punishable  by  telegraph  company  within  the  State 
fine,  cannot  be  waived  by  the  parties  shall  be  liable  for  all  damages  occas- 
( Postal  Tel.,  etc.  Co.  v.  State,  110  ioned  by  their  operators  in  reoeiv- 
Md.  608,  73  Atl.  609  (1909).  In  ing,  copying  and  transmitting  or  de- 
Tennessee,  the  statute  (Code  MilL  livering  messages,  held  that. the  stat- 
A  V.  §  1541)  gives  a  right  of  action  ute  did  not  affect  the  rule  that  the 
to  "the  party  aggrieved,"  for  a  com-  damages  must  be  proximate  (Fisher 
pany's  default  in  transmitting  a  mes-  v.  Western  Union  Tel.  Co.,  1 19  Wis. 
sage.  See  Wadsworth  v.  Western  146,  96  N.  W.  545  (1903). 
Union  Tel.  Co.,  2  Pickle,  695,  8  S.  W.  •  Western  U.  Tel.  Co.  v.  Pendle- 
574;  Western  U.  Tel.  Co.  v.  Mellon,  ton,  122  U.  S.  347,  7  Sup.  CU  1126; 
96  Tenn.  66,  33  S.  W.  725.  In  overruling  Western  U.  Tel.  Co.  v. 
yehraska,  by  Comp.  St.  c.  89a,  §  12,  Hamilton,  50  Ind.  181.  But  it  is 
a  telegraph  company  is  "  liable  for  held  competent  for  the  legislature  to 
the  non -delivery  of  dispatches  en-  impose  a  penalty  on  telegraph  com- 
trusted  to  its  care  and  for  all  mis-  panics  for  failure  to  transmit  mes- 
takes  in  transmitting  messages  made  sages  though  their  destination  is  be- 
by  any  person  in  its  employ  ♦  ♦  ♦  yond  the  state  (Western  U.  Tel.  Co. 
and  shall  not  be  exempted  from  v.  Michelson,  94  Ga.  436,  21  S.  K 
any  such  liability  by  reason  of  any  169). 
clause,   condition  or  agreement  con- 
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telegraph  companies  for  negligence  is,  whether  their 
obligations  are  or  are  not  founded  purely  and  necessarily 
upon  contracts  with  those  who  employ  them.  It  has 
been  said  in  England  that  they  are.*  But  this  opinion 
has  been  entirely  overruled  in  America.*  These  com- 
panies are  chartered  by  the  State  for  public  purposes; 
they  are  allowed  to  take  private  property  on  the  pretext 
of  public  use;  they  are  required  by  law  to  receive  and 
transmit  messages ;  and  there  is  no  reason  for  doubting 
that  they  are  liable  for  negligence  in  such  transmission, 
independently  of  any  contract.  In  most  American  courts 
they  cannot  (as  will  presently  be  seen)  even  enforce  a 
contract  limiting  their  liability,  except  so  far  as  it  is 
reasonable.' 

§  633.  [Consolidated  with  ^  536.] 

§  534.  Telegraph  companies  common  carriers.  —  The 
courts  have  often  discussed  the  question  whether  tele- 
graph companies  are  or  are  not  common  carriers;  and 
it  was  once  frequently  said  that  they  are  not.  But  the 
language  of  the  judges  in  those  cases  was  unnecessarily 
broad ;  the  real  question  before  them  being,  at  the  most, 
whether  telegraph  companies  were  subject  to  the  strict 
responsibility  of  common  carriers  of  goods,  which,  of 
course,  they  are  not.    Moreover,  in  nearly  all  these  cases, 

*Playford  v.  United  K.  Tel.  Oo.,  379,  98  N.  W.  281,  101  Am.  St  Rep. 
L.  R.  4  Q.  B.  706;  Allen,  J.,  in  268,  64  L.  R.  A.  545  (1904);  Car- 
Leonard  V.  N.  Y.,  Albany,  etc.  Tel.  land  v.  Western  Union  Tel.  Co.,  118 
Co.,  MS.  This  is  not  the  decision  Mich.  369,  76  N.  W.  762,  74  Am.  St. 
which,  in  the  same  case,  was  af-  Rep.  394,  43  L.  R.  A.  280  (1898); 
firmed:  in  the  Court  of  Appeals.  See  Gray  v.  Western  Union  Tel.  Co.,  108 
note  11,  infra.  Tenn.   39,  64   S.   W.    1063,   91    Am. 

•De  Rutte  v.  N.  Y.,  Albany,  etc.  St.  Rep.  706,  56  L.  R.  A.  301  (1901)  ; 

Tel.  Co.,  1  Daly,  547;  N.  Y.  &  Wash-  Western  Union  Tel.  Co.  v.  Hill,  60 

ington  Tel.   Co.  v.  Dryburg,  35  Pa.  So.     (Ala.)    248    (1909);.   Wells    v. 

St.  298 ;  Parks  v.  Alta  Cal.  Tel.  Co.,  Western  Union  Tel.  Co.,  123  N.  W. 

13  Cal.  422;  Western  U.  Tel.  Co.  v.  371   (1909). 

Carew,    15    Mich.    525;     Cowan    v.  •  See  §  553,  po8t. 
Western  Union  Tel.  Co.,   122  Iowa, 
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judgment  was  finally  rendered  against  the  telegraph  com- 
panies; and  the  opinions  of  the  courts  were,  therefore, 
expressed  without  that  valuable  restraint  which  arises 
from  a  consciousness  that  the  words  used  are  really  de- 
ciding an  actual  controversy/  In  the  later  and  better 
considered  decisions,  the  courts  have  more  and  more  in- 
clined to  the  opinion  that  telegraph  companies  are  com- 
mon carriers  of  messages ;  *  the  applicability  of  much  of 

^ThiB  was  the  case  in  Leonard  v.  Georgia  bailees  are  not  insurers,  bat 
N.  Y.,  Albany,  etc.  Telegraph  Co.,  are  held  only  to  the  exercise  of  ordi- 
41  N.  Y.  544 ;  Breese  v.  U.  S.  Tel.  nary  care  and  diligence.  The  verdiet 
Co.,  45  Barb.  274,  48  N.  Y.  132;  Bir-  being  deemed  just>  however,  the 
ney  v.  N.  Y.  &  Washington  Tel.  Co.,  court  declined  to  set  it  aside  on  the 
18  Md.  341 ;  Western  U.  Tel.  Co.  v.  ground  of  the  error.  In  the  more 
Carew,  15  Mich.  625.  See  also  Kiley  recent  case  of  Western  U.  Tel.  Co. 
V.  Western  U.  Tel.  Co.,  109  N.  Y.  v.  Blanchard,  68  Ga.  299,  the  opinion 
231.  In  Schwartz  v.  Atlantic,  etc.  expressed  by  Jackson,  Jl,  in  the 
Tel.  Co.,  18  Hun,  158,  the  question  Fontaine  case,  that  the  business  is 
did  not  arise;  and  the  dictum  of  the  very  similar  to  that  of  carriers,  is 
court  only  goes  to  the  point  that  approved.  In  California^  the  statute 
such  companies  are  not  subject  to  the  expressly  excepts  carriers  of  tele- 
liability  of  goods-carriers;  as  to  graphic  messages  from  the  definition 
which  there  is  no  dispute.  In  Pinck-  of  common  carriers  (Civil  Code, 
ney  v.  Western  U.  Tel.  Co.,  19  S.  C.  §  2168),  but  requires  carriers  of  mes- 
71,  the  judge  instructed  the  jury  sages  for  rewar(ih  *' to  use  gre&t  care 
that  proof  of  due  care  was  a  good  and  diligence"  (Id.  §  2162). 
defense.  Held,  not  error.  The  court  •  In  Baldwin  v.  U.  S.  Tel.  Co.,  1 
says:  "Our  opinion  is  that  tele-  Lans.  125,  it  was  expressly  held  that 
graph  companies,  as  to  the  work  a  telegraph  company  is  a  common 
which  they  are  engaged  to  do,  belong  carrier  of  messages,  bound  to  recrive 
to  that  department  known  as  bail-  and  transmit  messages  for  everyone, 
ment,  especially  to  that  class  styled  on  equal  terms.  In  Tel^japh  Co. 
looatio  operis  faciendij  and  they  are  v.  Texas,  J 05  U.  JS.  460,  the  U.  S. 
generally  governed  by  the  principles  Supreme  Court  say:  "A  telegraph 
of  law  which  have  long  since  been  company  occupies  the  same  relation 
established  in  reference  to  this  de-  to  commerce,  as  a  carrier  of  messages, 
partment."  In  Western  U.  Tel.  Co.  that  a  railroad  company  does,  as  a 
V.  Fontaine,  58  Ga.  433,  the  judge  carrier  of  goods."  A  telegraph  corn- 
charged  the  jury  that  the  company  pany  is  a  public  carrier  of  intelli- 
was  a  quasi-common  carrier,  and,  as  genoe,  with  rights  and  duties  analo- 
such,  liable  for  its  failure  to  deliver  gous  to  those  of  a  public  carrier  of 
messages.  This  charge  was  held  goods  or  passengers  (Western  U. 
error;  and  the  liability  was  defined  Tel.  Co.  v.  Call  Pub.  Co.,  44  Nd). 
as  that  of  a  bailee  for  hire;  and  the  326,  62  N.  W.  506).  Telegraph  and 
court   add   that   imder    the   law   of  telephone  companies  are  oonunon  car- 
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riers  of  news  (Gwyn  v.  Citizens  Tel.  their  status  is  practically  the  same 
Co.,    69    S.    C.    434,    48    S.    E.   490  (Gillis   v.   Western   Union  Tel.   Co., 
(1904);    State  v,    Cumberland,   etc.  61  Vt.  461,  17  Atl.  736,  15  Am.  St. 
Co.,    114   Tenn.   194,   86   S.   W.   390  Rep,  917,  4  L.  R.  A.  611;  Western 
(1905);    State    v.    Cadwallader,   87  Union  Tel.  Co.  v.  Reynolds,  supra). 
N.  E.   (Ind.)   644,  rehearing  denied.  See  also  to  effect  that  they  cannot 
89  N.  E.  319    (1909).     So  declared  be  treated  as  insurers.    "  The  current 
by    statute    in    Nebraska    (Western  authority  is  not  in  this  direction,  and 
Union  Tel.  Co.  v.  State,  86  Neb.  17,  properly  so,  because  the  transmission 
124  N.  W.  937   (1910).    While  tele-  of  messages  is  necessarily  subject  to 
graph    companies    are    not    common  the  risk  of  mistake  and  interruption, 
carriers  and  insurers  of  the  correct-  The  same  is  exposed  to  the  interfer- 
ness  and  promptness  of  service,  they  ence   of   strangers;    a    surcharge    of 
exercise  a  quaai-puhMc  employment,  electricity  in  the  atmosphere,   or   a 
with  analagous  duties,  and  required  failure  of  or  an  irregularity  in  the 
to  use  a  high   degree  of  care  and  electrical    current,    may    stop    com- 
skill    (Providence,    etc.    Ins.    Ck>.    v.  munication;    and    it    is    continually 
Western  Union  Tel.  Co.,  247  111.  84,  subject   to    dangers    from   accident, 
93  N.  E.  134  (1910)  ;  Dunn  v.  West-  malice   and   climate   influence   when 
ern  Union  Tel.  Co.,  2  Ga.  App.  845,  the  company  has  not  the  immediate 
59    S.    E.    189    (1907)  ;    Jeffries    v.  custody  of  the  messages  as  the  com- 
Same,  2  Ga.  App.  853,  59  S.  E.  192  mon  carrier  has  of  the  merchandise 
(1907).     A  telegraph  company  is  a  it  carries;  and  it  should  not,  there- 
public    service    corporation    engaged  fore,    like    a    common    carrier,    be 
in  a  public  utility   (Strong  v.  West-  treated  not  only  as  a  bailee  but  as 
em  Union  Tel.  O).,  109  Pac.  (Idaho)  an    insurer"     (Smith     v.     Western 
910     (1910).      Telegraph    companies  Union  Tel.  Co.,  83  Ky.  104,  4  Am. 
are  not  common  carriers  (Birkett  v.  St.  Rep.  126.     See  also  Little  Rock, 
Western  Union  Tel.  Co.,   103  Mich.  etc.  Tel.  Co.  v.  Davis,  41   Ark.   79; 
361,  61  N.  W.  645,  60  Am.  St,  Rep.  Hart  v.  Western  Union  Tel.  Co.,  66 
374,  33  L.  R.  A,  404   (1894);  State  Cai.    579,    59   Am,    St.    Rep.    119,   6 
cap  rel.  National  Subway  Co.  v.  City  Pac.  637;  Western  Union  Tel.  Co.  v. 
of  St.  Louis,  145  Mo.  551,  46  S.  W.  Hyer,  22   Fla.  637,   1   Am.  St.  Rep. 
981,  42  L,  R.  A.  113   (1898).     Tele-  222,  1  So.  129;  Cent.  U.  Tel.  Co,  v, 
graph    companies    are    not    common  Bradbury,  106  Ind,  1,  5  N,  E,  721; 
carriers  as  to  the  messenger  boys  it  Tyler  v.  Western  Union  Tel.  Co.,  60 
furnishes     its     patrons      (Ilirsh     v.  HI.  421,   14  Am,  Rep.  38;  Aiken  v. 
American  District  Tel.  Co.,  112  App.  Western  Union  Tel.  Co.,  69  !k>wa,  31, 
Div.  265,  98  N.  Y,  Supp.  371  (1906).  28    N.    W.    419,   58   Am.    Rep.   210; 
While   not   common  carriers   in   the  Fowles  v.  Western   Union  Tel.   Co., 
strict  sense  of  the  term,  they  are  held  80  Me.  381,   15  Atl,  29,  6  Am,  St. 
to  very  similar  responsibility  (West-  Rep.  211;  Birney  v.  New  York,  etc, 
em  Union  Tel.   Co.  v.  Reynolds,  77  Tel.   Co.,   18  Md.   341,  81  Am.  Dec. 
Va.   173,   46  Am,  Rep,   715    (1883).  607;  Grimwell  v.  Western  Union  Tel. 
The  status  of  telegraph  companies  if  Co.,  113  Mass.  299,  18  Am.  Rep.  485; 
not    analagous    to   that   of   common  Western  Union  Tel.  Co,  v,  Carew,  15 
carriers  of    passengers,    yet    in  the  Mich.  525;   Western  Union  Tel.  Co. 
obligation  to  serve  the  public  skill-  v.  Griswold,  37  Ohio  St,  310,  41  Am. 
fully,  in  good  faith  and  impartially,  Rep.     600;     Passmore    v.     Western 
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the  law  of  carriers  to  telegraphs  is  expressly  recognized ;  • 
the  early  idea  of  the  right  of  telegraph  companies  to  limit 
their  liabilities  in  any  other  manner  than  that  which  is 
allowed  to  carriers  is  almost  universally  repudiated.*^ 
Of  course,  they  are  not  subject  to  the  stringent  liability 
of  goods  carriers,  as  insurers ; "  but  we  entertain  no 
doubt  that  they  are  common  carriers  of  messages,  subject 
to  all  the  rules  which,  in  their  nature  and  by  fair  analogy, 
are  applicable  to  all  classes  of  common  carriers.*** 

§  535.  Reasons  for  considering  them  such.  —  The  at- 
tempt, so  persistently  made,  to  prove  that  telegraph  com- 
panies are  not  common  carriers,  is  ingeniously  pressed 
upon  the  ground  that  they  do  not  really  **  carry  ^'  the 
message  which  they  transmit.  By  dwelling  upon  this 
minor  point,  which  is  of  no  importance,  shrewd  counsel 
have  often  succeeded  in  persuading  less  shrewd  judges  to 

Union  Tel.  Co.,  78  Pa.  St.  238 ;  Aiken  and  other  caaes  cited  under  §   537, 

V.  Western  Union  Tel.  Co.,  5  S.  C.  post. 

358;  Western  Union  Tel.  Oo.  v.  Ed-        "a  By  Acts  of  1868  and   1869  the 
sail,  63  Texas,  668;  Washington,  etc  postmaster-general    in    England    has^ 
Tel,  Co.  V.  Hobson,  15  Gratt.   (Va.)  the    exdusive    privilege    of    sending 
122;  Hibbard  v.  Western  Union  Tel.  telegrams  within   the   United   King- 
Co.,  33  Wis.  471,  17  Am.  Rep.  452;  dom,   with   exceptions   stated.      The 
Abraham  v.  Western  Union  Tel.  Co.,  effect  of  these  acts  is  that  no  liabil- 
23  Fed.  316,  11  Sawyer  (U.  S.)  28;  ity     for     negligence    exists     except 
Southern  Ex.  Co.  v.  Caldwell,  2  Wall,  against    the    person    or    persons    in 
(U.    S.)    269;    Baxter   v.   Dominion  fault  (Bevan  on  Negligence  in  Law, 
Tel.  Co.,  37  W.  C.  Q.  B.  470 ) .    "  Tele-  p.     1115      (3d     ed. )      ( 1908 ) .     The 
graph    companies    are   not    common  learned  writer  adds  that  the  liability 
carriers  under  the  common  law,  but  of  telegraph   companies   in  England 
have   been   declared   to   be   such   by  arises   entirely   out   of  contract   be- 
st atute  in  most  of  the  States,  and  are  tween  the  company  and  the  sender; 
thereby  made  subject  to  all  the  laws  and  quotes  from  this  section  of  this 
applicable     to     common     carriers**  work    the    statement    of    the    wider 
(Jones  on  Telegraph  and  Telephone  ground  on  which  liability  depends  in 
Companies  (1908),  §  236).  America.    He  adds,  "From  this  ele- 
•Ellis  V.  Amer.  Tel.  CJo.,  13  Allen,  mentary   difference    in   the   estimate 
226.  of    the    position    of    telegraph    com- 
**See  §  553,  post,  panics    flows    a    variety    of    coase- 
"  Western  U.  Tel.  Co.  v.  Neil.  57  quences  that  greatly  differentiate  the^ 
Tex.  283;   s.  P.,  Baxter  v.  Dominion  law  in  the  two  countries." 
Tel.  Co.,  37  Upp.  Can.   (Q.  B.)  470; 
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express  an  opinion  in  favor  of  these  corporations  upon 
the  other  point,  which  is  of  great  importance.  The  real 
question  at  issue  is  whether  these  corporations  are  bound 
by  those  general  rules  which  govern  common  carriers  of 
goods  or  persons,  not  because  they  are  carriers,  but  be- 
cause they  are  common  carriers.  The  whole  aim  of  these 
arguments  is  to  relieve  telegraph  companies  from  all 
common-law  duties,  and  to  leave  them  free  to  take  or 
refuse  messages  on  reasonable  or  unreasonable  terms,  or 
no  terms  at  all,  and  to  limit  or  w^hoUy  annul  their  own 
liability  for  neglect,  according  to  their  own  arbitrary  will 
and  pleasure.  But  the  simple  fact  that  these  companies- 
are  authorized  to  lay  their  wires  over  or  under  private 
property  is  conclusive  upon  this  question :  for  no  legisla- 
ture in  the  United  States  could  grant  this  power  to  any 
person  or  corporation  which  did  not  conduct  its  business 
for  the  public  benefit,  since  to  attempt  to  do  so  would  be  a 
violation  of  the  constitutional  prohibition  against  taking 
private  property  for  private  use.  These  companies  cer- 
tainly are  common  transmitters  of  messages;  and,  as 
such,  they  are  subject  to  all  the  rules  which,  at  common 
law,  govern  common  carriers  of  persons,  so  far  as,  in 
their  nature,  those  rules  are  applicable. 

§  536.  Obligation  to  furnish  telegraphic  facilities.  — 

As  common  carriers,  or  as  common  transmitters,  if  they 
prefer  a  distinction  without  a  difference,  telegraph  com- 
panies are  bound,  at  common  law,  equally  with  common 
carriers  of  persons,  to  receive  and  transmit  telegraphic 
communications  and  furnish  telegraphic  facilities  for  all 
persons,  at  uniform  rates  and  under  reasonable  and  uni- 
form conditions."     They  may  indeed  make  differential 

**  Tyler  v.  Western  IT.  Tel,  Oo.,  60  porting  instruments  commonly  called 
111.  421.  Upon  the  same  principle,  a  "  tickers,"  cannot  refuse  to  serve  a 
company  organized  for  the  purpose  person  within  the  district  who  has 
of  transmitting  over  its  lines  tele-  such  an  instrument  and  is  willing  to- 
graphic  intelligence  to  all  customers  pay  the  price  (Friedman  v.  Gold, 
within  their  district  who  provide  re-  etc.   Tel.    Co.,   32   Hun,   4).     Equal 
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rates  in  favor  of  long  messages  or  of  a  large  business,  or 
in  favor  of  the  public  press  or  the  government,  or  for  any 
other  good  reason  applying  generally  and  uniformly  to  a 
class  of  cases  within  which  any  person  could  freely  enter 
upon  like  conditions.  They  may  refuse  to  allow  the  use 
of  their  wires  for  unlawful  or  immoral  purposes."  But 
they  may  not  arbitrarily  exclude  any  person  from  the 
use  of  the  wires  which  they  have  been  allowed  by  the  State 
to  lay  over  both  public  and  private  property.  These 
rules  are  generally  prescribed  by  statute;  but  they  are 
not  dependent  upon  statutes  for  their  existence.**  They 
are  founded  upon  the  essential  nature  of  a  telegraph  com- 
pany, as  the  possessor  of  a  franchise  entrusted  to  it  for 
the  public  benefit. 

§  537.  Responsible  only  fornegligence.  —  So  far  as  the 

transmission  of  messages  by  electricity  is  concerned,  tele- 
graph companies  are  clearly  not  subject  to  the  strict  rule 
of  responsibility  which  the  common  law  imposes  upon 
common  carriers  of  goods ;  but,  in  analogy  to  common  car- 
riers of  persons,  they  are  liable  only  for  negligence  and 
for  willful  misconduct."    Any  more  stringent  rule  would 

facilities    (State  v.   Am.,  etc.   News  561,    45    L.    Ed.    765;    Cumberland 

Co.,    43   N.   J.   Law,   381 ;    Western  Tel.,  etc.  Co.  v.  Kelly,  160  Fed.  316, 

Union  Tel.  Co.  v.  Call  Pub.  Co.,  58  87  C.  C.  A.  268    (1908). 

Neb.  192,  78  N.  W.  519,  27  L,  R.  A.  "See  §  538,  post. 

622   (1901).    Must  be  transmitted  in  ^^The   absolute   refusal   of  a  tele- 

the  order  received  (Mackey  v.  West-  graph   company   to   send   a  me«sa^ 

em  Union   Tel.   Co.,   16  Neb.  223).  because  the  sender,  with  a  view  to 

Without    unjust    discrimination    in  holding    the    company    liable,    gave 

charges   (Western  Union  Tel.  Co.  v.  notice  of  its  financial  character,   is 

Call  Pub.  Co.,  infra).     On  the  duty  actionable  whether  by  statute  or  at 

to  accept  and  transmit  generally,  see  common    law     (Vermilye    v.    Postal 

Jeffries  v.  Western  Union  Tel.  Co.,  Tel.,    etc.    Co.,    205    Maas.    6»8,    91 

2    Ga.    App.    283,    59     S.     E.     192  N.  E.  904    (1910). 

(1908);    Commonwealth  v.  Western  "Leonard   v.   N.   Y.,   Albany,   etc 

Union    Tel.    Co.,    112    Ky.    355,    67  Tel.  Co.,  41  N.  Y.  544;  Breese  v.  U. 

S.  W.  59,  23  Ky.  L.  Rep.   1633,  99  S.  Tel.  Co..  48  Id.  132,  45  Barb.  274; 

Am.   St.   Rep.  299,  57  L.   R.  A.   14  Birney  v.  N.  Y.  &  Washington  Tel. 

(1902) ;   Western  Union  Tel.  Co.  v.  Co.,  18  Md.  341;  De  Rutte  v.  N.  Y., 

Call  Pub.  Co.,  181  U.  S.  92,  21  S.  Ct  Albany,  etc  Tel.  Co.,  1  Daly,  547; 
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be  harsh  and  unjust,  since  telegraph  wires  are  exposed  to 
numerous  accidents  which  could  not  be  entirely  prevented 
by  any  degree  of  human  skill  and  prudence.  Nor  are 
atmospheric  or  other  uncontrollable  causes  the  only 
grounds  of  exception.^®  The  reason  of  the  common-law 
rule  for  holding  carriers  of  goods  to  a  strict  responsibility 
does  not,  indeed,  apply  to  mere  messages,  which  cannot, 
in  themselves,  offer  any  such  temptation  to  embezzlement 
as  goods  do.  In  the  absence  of  a  special  contract,  the 
companies  are  only  held  to  exercise  such  care  and  dili- 
gence as  is  reasonably  adequate  to  the  faithful  discharge 
of  the  duty,  considering  its  nature."  And,  although  the 
same  reasons  do  not  apply  to  the  delivery  of  messages, 
after  they  have  safely  passed  over  the  wire,  the  courts 
seem  to  make  no  distinction  upon  this  ground. 

§  538.  Unlawful  messages.  —  A  telegraph  company 
may  refuse  altogether  to  accept  or  deliver  a  message 
which  is  criminal  upon  its  face  or  sent  for  a  criminal  pur- 
pose, or  indecent  or  insulting,  or  contrary  to  the  policy 
of  the  law.^®  It  could  not  refuse  to  receive  proper  mes- 
sages from  any  one  upon  the  mere  ground  that  he  had, 

N.    Y.    &    Washington    Tel.    Co.    v.  153,   63   Pac.   83,   53   L.   R.   A.  678 

Dryburg,   35  Pa.   St.   298;    Ellis  v.  (1901). 

American   Tel.   Co.,   13    Allen,   226;  "In  Western  U.  Tel.  Co.  v.  Hope, 

Western  U.   Tel.   Co.  v.   Carew,    15  11  111.  App.  289,  held  error  to  in- 

Mich.    525;    Fowler   v.   Western   U.  struct   the    jury    that    if   the    com- 

Tel.  Co.,  80  Me.  381,  15  Atl.  29  [at-  pany  were  prevented  by  atmospheric 

mospheric  influences] ;  Gulf,  C,  etc.  causes,  it  was  not  liable,  because  un- 

Co.  V.  Wilson,  69  Tex.  739,  7  S.  W.  der  the  circumstances  it  was  equiv- 

653 ;   Cordell  v.  Western  Union  Tel.  alent  to  saying  that  no  excuse  except 

Co.,  149  N.  C.  402,  63  S.  E.  71,  22  one  arising  from  atmospheric  causes 

L.  R.  A,  (N.  S.)  540  (1908) ;  West-  would  relieve  it    So  far  as  Western 

em  Union  Tel.  Co.  v.  Hill,  50  So.  U.  Tel.   Co.  v.   Cohen,   73  Ga.   522, 

(Ala.)   248   (1900);   Western  Union  seems  to  hold  to  the  contrary,  it  is 

Tel.  Co.  V.  James,  31  Tex.  App.  508,  unsupported  by  other  cases. 

73  S.  W.  79  (1903) ;  Woods  v.  West-  *' Western  U.  Tel.  Co.  v.  Edsall, 

em   Union    Tel.    Co.,    148   N.    C.    1,  63  Tex.  668. 

61  S.  E.  653,  128  Am.  St.  Rep.  581  *•  In  Melchert  v.  American  U.  Tel. 

(1908) ;  Coit  v.  Western  Union  Tel.  Co.,  3  McCrary,  521,  11  Fed.  193,  it 

Co.,  130  Cal.  657,  80  Am.  St.  Rep.  was  held  that  no  recovery  could  be 

[Law  op  Neo,    Vol.  1  —  94] 
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on  former  occasions,  sent  improper  ones,  or  otherwise 
had  abused  the  use  of  the  wire;  but  a  company  which 
makes  a  practice  of  furnishing  private  wires,  or  connect- 
ing its  own  wires  with  private  offices,  may  refuse  to  fur- 
nish such  acconunodations  to  those  who  use  these  facili- 
ties for  unlawful  purposes,  even  though  such  wrongful 
use  is  only  occasionally  practiced,"    So  a  message  offered 

had  for  failure  to  deliver,  when  the  fusal  to  aend   a  message,   the   sole 

purpose  of  the  dispatch  was  to  pro-  object  of  which  was  the   perpetra- 

vide  for  the  fulfillment  of  contracts,  tion  of  a  criminal  act,  would  not  be 

nominally   for   future   delivery,   but  justified,  however  the  knowledge  or 

really  to  be  settled  on  payment  of  suspicion    of    motive    was    derived, 

differences.      But    compare,    appar-  Western  Union  Tel.-  Co.  v.   Lillard, 

ently  to  the  contrary,  as  to  a  statu-  86   Ark.   208,   110   S.   W.    1035,    17 

tory  penalty  for  failure  to  transmit  L.    R.    A.     (N.    S.)     836     (1908); 

and  deliver  prepaid  messages,  Gray  libelous   (Western  Union  Tel.  CJo.  v. 

V.  Western  U.  Tel.  Co.,  87  Ga.  350,  Cashman,  149  Fed.  367,  81  C.  C.  A. 

13  S.  E.  562,  27  Am.  St.  Rep.  259,  5,  9  L.  R.  A.    (X.  S.)    140    (1906), 

14  L.  R.  A,  95.  In  Western  U,  Tel.  ("Your  article  in  issue  of  Thurs- 
Co.  V.  Blanchard,  68  Ga.  299,  the  day  is  a  dirty  lie  as  you  know.  Who 
fact  that  a  message  sent  was  an  in-  is  responsible?  You  nasty  dog. 
Ftruction  to  make  a  wagering  con-  Answer");  Grey  v.  Western  Union 
tract  was  held  not  to  preclude  the  Tel.  Co.,  supra, 

sender  from  recovering  damages  for  "In  Smith  v.  Western  U.  Tel.  Co., 
a  mistake,  if  the  agents  to  whom  it  84  Ky.  664,  2  S.  W.  483,  it  was  held 
was  sent  could  recover  of  the  sender  that  the  company  oould  not  be  re- 
fer money  paid  on  the  faith  of  the  quired  to  supply  a  "bucket-shop" 
erroneous  message.  The  rule  was  with  quotations.  The  oourt  approves 
recognized  in  Cahn  v.  Western  U.  the  general  rule  that  a  telegraph 
Tel.  Co.,  48  Fed.  810,  2  U.  S.  App.  company  is  under  no  obligation  to 
24,  1  C.  C.  A.  107;  but  held  inap-  contract  to  communicate  an  illegal 
plicable  on  the  facts.  In  Western  or  immoral  message,  and  say:  "A 
U.  Tel.  Co.  V.  Ferguson,  57  Ind.  495,  contrary  rule  would  convert  a  tele- 
it  was  held  that  the  statutory  pen-  graph  company  into  a  public  vehicle 
alty  for  refusing  to  send  a  message  for  the  purpose  of  oommunicating^ 
by  telegraph  is  incurred,  though  the  unlawful,  treasonable  or  felonions 
message  was  intended  to  acoomplish  schemes  of  all  kinds,  or  the  consum- 
immoral  purposes  —  in  this  case  a  mation  of  any  and  all  kinds  of  il- 
requisition  to  "  send  four  girls  to  legal  transactions  and  enterprises, 
tend  fair."  The  court  put  their  de-  Of  course,  a  telegraph  company,  in 
cision  on  the  distinction  that  mes-  assuming  to  refuse  to  send  a  mes- 
sages indecent  on  their  face  may  be  sage  because  it  is  illegal  or  immoraU 
refused,  but  that  those  not  so  can-  acts  upon  its  peril.  If  it  is  mis- 
not  be  refused  by  inquiring  into  or  taken,  or  has  misjudged  the  tenor 
impugning  the  motives  of  the  sender,  or  purpose  of  the  message,  it  will 
But  it  cannot  be  possible  that  re-  be  held  responsible  to  the   injured 
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on  Sunday,  showing  upon  its  face  that  it  is  prohibited  by 
the  local  Sunday  law,  may  be  refused;  and,  if  accepted, 
the  company  cannot  be  held  responsible  for  its  non- 
delivery on  Sunday.*^ 

§  539.  Degree  of  care  required.  —  The  degree  of  care 
which  a  telegraph  company  is  bound  to  use  may  be  called 
*  *  ordinary,  ^ ' "  if  we  measure  the  meaning  of  that  word 
solely  by  reference  to  the  kind  of  care  which  a  man  of 
ordinary  prudence  would  use  in  telegraphing  for  him- 
self. But,  as  compared  with  almost  any  other  kind  of 
business,  the  care  required  of  a  telegrapher  would  be 

party  for  any  damage  sustained  by  to  the  writer's  help,  waa  held  an  act 

reason  of  the  refusal."    Stock  brok-  of  necessity  within  the  Sunday  law> 

erage    business    conducted    on    the  and  the  contract  to  send  it  not  void, 

basis  of  the  settlement  of  differences  Where   a  company   receives  a  mes- 

only  (Morris  v.  Western  Union  Tel.  sage    on    Sunday    for    transmission, 

Co.,  M  Me.  423,  47  Atl.  926  (190(0).  calling    an    attorney    to    appear    in 

Dealing  in  futures   (Western  Union  court  on  Monday  morning,  but  does 

Tel.  Co.  V.  Harper,  15  Tex.  App.  37,  not  deliver  it  until  Monday  evenitig, 

39  S.  W.  699  (1896) ;  but  see  Gray  v.  it  is  liable  for  the  statutory  penalty 

Western  Union  Tel.  Co.,  87  Ga.  350,  and   damages,   whether   sending   the 

13  S.  £.  562,  27  Am.  St.  Kep.  259,  message    is    a    work    of    necessity 

14  L.  R.  A.  95  (1891).  Reporting  within  the  exception  of  the  Sunday 
horse  racing  for  a  pool-room  (Com-  law  or  not  (Western  U.  Tel.  Co.  v. 
monwealth  v.  Western  Union  Tel.  McLaurin,  70  Miss.  26,  13  So.  36; 
Co.,  112  Ky.  355,  67  S.  W.  59,  99  Western  Union  Tel.  Co.  v.  Yopst,  118 
Am.  St.  Rep.  299,  57  L.  R.  A.  614  Ind.  248,  20  N.  E.  222,  3  L.  R.  A. 
(1903).      See   People    v.    Breen,   44  224  (1889). 

Misc.  375,  89  N.  Y.  Supp.  998).  ""Ordinary"     or     "reasonable" 

"  In  Rogers  v.  Western  U.  Tel.  Co.,  care    and    diligence    are    the    terms 

78    Ind.    169,    a   Sunday    telegram:  used  in  Bliss  v.  Baltimore,  etc.  Tel. 

"Come  up  in  morning;   bring  all,"  Co.,  30  Mo.  App.  103  [no  less] ;  Beas- 

being  presimiably  a  mere  invitation,  ley  v.  Western  U.  Tel.  Co.,  39  Fed. 

was  held  not  a  taatter  of  necessity,  181  [no  more] ;  Western  U.  Tel.  Co. 

the  contract  was  void,  and  the  pen-  v.  De  Jarles,  8  Tex.  Civ.  App.  lOO, 

alty  for  failure  to  transmit  could  not  27  S.  W.  792.     See  Western  U.  Tel. 

be   recovered.     To  the  same   effect,  Co.  v.  Cunningham,  99  Ala.  314,  14 

Western  U.  Tel.   Co.  v.   Hutcheson,  So.  579;  Conyers  v.  Postal  Tel.  Co., 

91  Ga.  252,  18  S.  E.  297;  Willing-  92  Ga.  619,  19  S.  E.  253;   Western 

ham  V.  Western  U.  Tel.  Co.,  91  Ga.  U.  Tel.  Co,  v.  Eskridge,  7  Ind.  App. 

449,  18  S.  E.  298.     In  Gulf,  etc.  R.  208,  33  N.  E.  238.    Gross  negligence 

Co.  V.  Levy,  59  Tex.  543,  a  telegram  is  not  essential  to  plaintiff's  recovery 

announcing  a  death  and  Bummoning  for    delay    in   deliving    a   telegram 
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called  *  *  great  care. '  ^  The  telegraph  is  employed  for  the 
plain  purpose  of  securing  the  utmost  speed.  It  is  not 
commonly  used  for  matters  of  trivial  importance  or  such 
as  will  bear  delay.  The  charge  made  for  the  service  is 
much  greater  than  the  usual  postage ;  showing  that  tele- 
graph companies  expect  to  render  an  unusual  service,  in 
consideration  of  an  unusual  fee.  Messages  are  drawn  up 
in  a  very  condensed  style,  and  with  an  effort  to  express 
much  matter  in  few  words.  Any  prudent  man,  employed 
to  transmit  or  receive  such  a  message,  which  he  did  not 
fully  understand,  but  which  he  knew  was  made  out  in  his 
interest,  would  use  extreme  care  in  signaling  or  listening 
to  it  (as  the  case  might  be),  and  would  be  exceedingly 
prompt  in  forwarding  it.  That  which  he  would  do  from 
choice,  the  telegraph  company  must  do  in  the  service  of 
others,  from  a  sense  of  duty ;  and  for  the  consequences  of 
any  failure  to  do  so,  it  will  be  responsible.  But  when 
this  degree  of  care  has  been  used,  the  company  is  not 
responsible  for  mistakes  which  could  not  have  been 
avoided  by  such  care.** 

§  539a.  Forged  and  fraudulent  messages.  —  Where 
plaintiff  proves  loss  without  negligence,  by  acting  on  a 
message  delivered  to  him  by  the  company  as  coming  from, 
but  not  in  fact  sent  by  one  in  whose  name  it  was  signed, 
he  makes  a  prima  facie  case,  devolving  on  the  company 
the  burden  of  rebutting  it,  and  this  is  not  done  by  show- 
ing that  the  fraud  was  effected  by  a  swindler  tapping  the 

(Western  U.  T^l.  Co.  v.  Broesche,  72  companies    are    considered    common 

Tex.  664,  10  S.  W.  73).     It  is  cul-  carriers  of  telegraph   messages   the 

pable  negligence  to  keep  an  operator  court  said,  "  Such  companies  are  in 

who  does  not  know  of  the  existence  duty  bound  to  receive  messages  ten- 

of  an  adjoining  county  town,  it  be-  dered  with  legal  charges,  and  must, 

ing  a  telegraph  station  (Western  U.  in  their  efforts  to  promptly  transmit 

Tel.  Co.  V.  Buchanan,  35  Ind.  430;  and  deliver,  use  ordinary  care." 
Western  Union  Tel.  Co.  v.  McDonald,       "  Western  Union  Tel.  Co.  v.  Hard- 

42    Tex.    App.    229,    95    S.    W.    691  ing,  103  Ind.  505.  3  X.  E.  172.    Th'** 

(1906),    (where  the   trial   court  in-  was  an  action  for  a  statute  penalty, 

structed  the  jury  that  the  telegraph  Cases  cited  in  note  6,  §  540a. 
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wire  and  taking  off  a  message  to  another  and  replying  in 
the  name  of  the  latter,  in  the  absence  of  evidence  showing 
that  such  fraud  could  not  have  been  provided  against  by 
reasonable  care  on  the  part  of  the  company.^' 

§  540.  Duty  as  to  receiving  messages.  —  As  we  have 
already  seen,  it  is  the  duty  of  a  telegraph  company  to 
receive  all  lawful  messages  offered,  for  places  on  its  line ; 
and  the  same  duty  is  generally  imposed  by  statute  as  to 
places  on  the  line  of.  connecting  companies.  Irrespective 
of  any  statute,  we  think  that  this  duty  exists.  It  is  not, 
however,  the  invariable  duty  of  a  company  to  keep  all  its 
oflSces  continuously  open  and  an  operator  present.  That 
obligation  depends  upon  the  importance  of  the  station. 
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"A.  and  B.,  two  imposters,  con-  message  (McCord  v.  Western  Union 
spired  to  defraud  the  bank  at  U.;  Tel.  Co.,  39  Minn.  181,  39  N.  W. 
one  tapping  the  wires  and  sending  315,  12  Am.  St.  Rep.  636,  1  L.  K.  A. 
to  his  confederate  a  message  in  the  143).  See  Bank  of  Californi<a  v. 
name  of  San  Antonio  bankers,  "  Will  Western  Umon  Tel.  Co.,  52  Cal.  280; 
pay  draft  of  A.  for  $4,500;  "  bank  Pacific  Postal  Tel.  Co.  v.  Bank  of 
at  U.,  declining  to  cash  draft  with-  Palo  Alto,  109  Fed.  369,  46  C.  C.  A. 
out  confirmation,  sent  message  to  413,  54  L.  R.  A.  711.  On  the  ques- 
San  Antonio  bankers  asking,  "  Will  tion  of  the  identity  or  authority  of 
you  pay  tlraft  of  A.  for  $4,5007  **  to  the  sender,  it  is  held  that  it  is  the 
which  confederate  replied,  "  Yes,  will  duty  of  the  company  to  exex>cise  rea^ 
honor  A.'s  draft  for  $4,500,"  signing  sonable  care  to  receive  and  transmit 
name  of  San  Antonio  bankers.  Held,  authorized  messages  only  ( Bank  of 
telegraph  company  was  liable  on  Haverlock  v.  Western  Union  Tel.  Oo., 
grounds  started  in  the  text  (Western  141  Fed.  522,  4  L.  R.  A.  (N.  S.) 
Union  Tel.  Co.  v.  National  Bank,  97  181  (1906) ;  Western  Union  Tel.  Co., 
Tex.  219,  65  L.  R.  A.  806,  4  L.  R.  A.  v.  Schriver,  aupra;  Elwood  v.  West- 
(N.  S.)  182andnote  (1904).  Atele-  em  Union  Tel.  Co.,  supra;  Western 
graph  company  is  liable  to  the  ad-  Union  Tel.  Co.  v.  Totten,  141  Fed. 
dressee  for  damages  proximately  533  (1906).  But  the  company  is 
caused  by  the  negligent  transmission  not  liable  where  there  is  nothing  to 
or  delivery  of  a  forged  message  create  suspicion  (Western  Union  Tel. 
(Strause  v.  Western  Union  Tel.  Co.,  Co.  v.  Meyer,  61  Ala.  158,  32  Am. 
8  Biss.  104,  Fed.  Cas.  No.  13,521;  El-  Rep.  1).  But  see  Magouirk  v.  West- 
wood  V.  Western  Union  Tel.  Co.,  46  em  Union  Tel.  Co.,  79  Miss.  632,  31 
N.  Y.  549,  6  Am.  Rep.  140).  But  not  So.  20&,  89  Am.  St.  Rep.  663  (1901). 
to  a  stranger  (Western  Union  Tel.  ^At  a  small  station,  it  is  not  the 
Co.  V.  Schriver,  129  Fed.  344).  The  duty  of  the  company  to  keep  more 
company  is  liable  for  misfeasance  of  than  one  operator;  and  if  a  message 
its  own  employee  in  sending  a  forged  was  left  with  a   messenger   during 
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It  has  a  right  to  prescribe,  within  reasonable  limits,  the 
hours  for  doing  business  at  its  various  oflSces,^^  and  is  not 
bound  to  regulate  all  oflSces  alike,  nor  to  keep  the  opera- 
tors at  each  informed  of  the  hours  for  closing  the 
others,^*  unless  such  hours  are  unreasonable.  Nor  is  it 
always  the  duty  of  the  operator,  without  being  asked,  to 
inform  the  sender  of  a  message  of  the  hour  for  closing 
the  oflSce  addressed,  although  the  closing  may  delay  de- 
livery till  the  next  day,*^  provided  such  closing  hour  is 
not  unreasonable.^*  But  it  is  the  duty  of  the  company  to 
inform  all  operators  of  obstructions  to  transmission  as 
they  arise,  and  the  operators  must  warn  senders  of  mes- 
sages of  these  obstructions;  or  their  existence,  however 
caused,  will  be  no  excuse  for  delay."  If  there  is  a  com- 
peting line,  the  company  must  send  messages  by  that  line, 
if  it  cannot  by  its  own.'®  A  telegraph  company  may  re- 
quire messages  to  be  reduced  to  writing  before  accepting 

the  operator's  absence,  and  waa  for-  Broesch^  72  Tex.  654,  10  S.  W.  734; 

warded  upon  the  operator's  return,  Sweet  v.  Postal,  etc.  Tel.  Co.,  22  R.  T. 

after  a  reasonable  absence,  the  com-  344,  47  Atl.  881,  53  L.  R.   A.  722 

pany    is    not    guilty    of    negligence  (1898).    Note  26,  supra, 

(Behm   v.   Western   U.   Tel.   Co.,   8  **  SemhlCy  Western  U.  Tel.  Co,  t. 

Biss.  C.  C.  131).  Neel,  86  Tex.  368,  25  S.  W.  15. 

"  Western  Union  Tel.  Co.  v.  Ford,  "  Pacific  Cable  Co.  v.   Fleischner, 

77  Ark.  531,  92  S.  W.  528   (1906);  55  Fed.  738,  aff'd,  66  Fed.  899,   14 

Western   Union   Tel.   Co.   v.   Crider,  C.  C.  A.   166;   Bierhaus  ▼.  Western 

107  Ky.  600,  54  S.  W.  963   (1900).  U.    Tel.    Co.,    8   Ind.    App.    246,    34 

*•  Western  Union  Tel.  C\).  v.  Neel,  N.  E.  581  [storm,  and  broken  wires] ; 

86  Tex.  368,  25  S.  W.  15,  40  Am.  St,  Wefftem    Union    Tel.    Co.   v.    Birge- 

Rep.   847;   Gerin  v.  Western  Union  Forbes   Co.,   29   Tex.    App.    526,    69 

Tel.    Co.,    24    Fed.    119.      Compare  S.  W.   181    (1902);   Western  Union 

Western  Union  Tel.  Co.  v.  Hill,  163  Tel.   Co.  v.   Harding,   103   Ind.   505, 

Ala.  18,  50  So.  248  (1900) ;  Western  3  N.  E.  172.    But  see  Ohio,  etc.  Ca 

Union  Tel.  Co.  v.  Harris,  121  S.  W.  v.   Applewhite,   52   InA   540;    Pitts- 

(Ark.)     1051     (1909);    Bierhaus    v.  burg,   etc.    Ry.   Co.   v.   Nuzzum.    50 

Western  Union  Tel.  Co.,  8  Ind.  App.  Ind.  141,  19  Am.  Rep.  703;   Laudie 

246,  34  N.  E.  581.  v.  Western  Union  Tel  Co.,  126  N.  C. 

*^  Given  v.  Western  U.  Tel.  Co.,  24  431,  78  Am.  St.  Rep.  668,  35  S.  E. 

Fed.    119;    Western   U.    Tel.    Co.   v.  810  (1900). 

Georgia  Cotton  Co.,  94  Ga.  444,  21  ••Pacific  C^ble  Co.   v.   Fleischner, 

S.  E.   835;   Western  U.  Tel.  Co.  v.  14  C.  C.  A.  166,  66  Fed.  899,  BfPg 

Neel,    86    Tex.    368,    25    S.    W.    15.  55  Fed.  738. 
Compare    Western    U.    Tel.    Co.    v. 


1495  TELEOBAPHS  AND  TELEPHONES.  [§   540 

them  ;'^  and  if  the  sender  requests  the  company's  operator 
to  write  out  his  message  for  him,  the  operator  in  so  doing 
acts  as  the  amanuensis  and  agent  of  the  sender,  and  not 
as  the  agent  of  the  company;  and  the  company  is  not 
liable  for  an  error  thus  made  by  their  operator  in  acting 
for  the  sender  and  not  for  them."  But  if  it  accepts  an 
unwritten  message,  it  is  bound  to  deliver  it,  like  any 
other."*  It  is  matter  of  common  knowledge  that,  though 
the  forms  do  not  so  provide,  telegraph  companies  con- 
stantly seek  to  enforce  the  writing  of  all  messages  on 
their  blanks.  Practically  the  company  controls  the 
situation  in  this  respect,  and  it  is  probable  that  all  mes- 
sages are  in  fact  either  written  on  the  blanks  of  the  com- 
pany or  have  such  blanks  attached  to  them.  Whether 
such  companies  have  the  right  to  require  that  their 
blanks,  containing  by  endorsement,  together  with  some 
valid  stipulations,  others  universally  condemned  as 
against  public  policy,  is  a  question  that  has  not  been 
definitely  settled.  The  more  practical  question  is,  when 
is  the  sender  bound  or  not  bound  by  the  stipulations  so 
far  as  they  are  valid  and  not  contrary  to  public  policy. 
Telegraph  companies  constantly  receive  messages  trans- 
mitted to  them  by  telephone,  either  direct  from  the  sender 
or  through  a  telephone  exchange ;  the  custom  in  such  case 
being  for  the  employee  of  the  telegraph  office  to  write 
out  the  message  on  one  of  the  company's  blanks,  signing 
the   sender's   name   and  marking  the   message   **  tele- 

"See  post,  §  546;  Western  U.  Tel.  ern  U.  Tel.   Co.  v.  Jones,  69  Miss. 

Co.  V.  Edsall,  63.  Tex.  668;  Western  658,  13  So.  471    [telephone]).    8. P., 

U.  Tel.  Co.  V.  Dozier,  67  Miss.  288,  Texas   Tel.    Co.    v.    Seiders,    9   Tex. 

7  So.  325.  Civ.    App.    431,   29    S.    W.    258.     It 

"Western  U.   Tel.   Co.  v.   Edsall,  has  been  held   that  an  action  will 

63  Tex.  668.    Note  34,  infra.  '  not  lie  either  under  the  statute  or  at 

"Defendant,   having   received  and  common  law,  for  failure  to  transmit 

transmitted  the  message,  cannot  ex-  a  verbal  message,  orally  delivered  to 

cuse  delay  in  delivering  it  by*  setting  the  operator,  in  the  absence  of  evi- 

iip  that  the  message  was  not  in  writ-  dence    of    a    custom    to    that    effect 

ing,  and  that  it  was  not  bound  to  (Western  U.  Tel.  Co.  v.  Dozier,  67 

receive  it  (Western  U.  Tel.  Co.  v.  Miss.  288,  7  So.  325).  But  query? 
Wilson,  93  Ala.  32,  9  So.  414;  West- 
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phoned. ' '  In  such  case  if  the  sender  is  acquainted  with 
the  latter  custom  or  with  the  printed  stipulation  the  tele- 
graph  company 's  employee  undoubtedly  acts  as  the  agent 
of  the  sender  in  receiving  and  transcribing  the  message.** 
On  the  other  hand,  if  the  message  is  tendered,  though  writ- 
ten, yet  if  not  on  one  of  the  company  ^s  blanks,  the  company 
is  under  no  obligation  to  receive  it ;  and,  in  such  case,  un- 
less the  authority  of  the  sender  to  attach  it  to  one  of  the 
company 's  blanks  can  be  implied  in  the  particular  transac- 
tion, the  company's  employee  in  so  attaching  it  acts  for  the 
company  and  the  sender  is  not  bound  by  the  printed  stipu- 
lations, and  may  recover  for  negligence  in  transmission.** 
A  stipulation  in  the  printed  forms  in  common  use  is  to  the 
effect  that  the  liability  of  the  company  does  not  attach 
until  the  message  has  been  ^  *  accepted  at  one  of  the  com- 
pany's  transmitting  offices;  and  if  a  message  is  sent  to 
such  office  by  one  of  the  company's  messengers,  he  acts 
for  that  purpose  as  the  agent  of  the  sender. ' '  The  gen- 
eral provision  requiring  acceptance  at  an  office  of  trans- 
mission has  been  held  reasonable  and  valid  in  its  applica- 
tion to  delivery  to  an  agent  on  the  street  or  away  from 
the  office.**  In  so  far  as  the  stipulation  seeks  to  avoid  lia- 
bility for  the  negligence  of  the  company 's  own  messenger 
sent  at  the  request  of  the  sender,  as  is  now  quite  common, 
the  provision  has  also  been  held  reasonable  and  vaUd,*^ 
unless,  it  has  been  said,  he  has  been  sent  for  the  mes- 
sage.**    The  company  has  been  held  liable  for  the  prompt 

•♦Garland  v.  Western  Union  Tel.  Co.,  92  Ga.  613,  18  S.  E.   1018,  44 

Co.,   118  Mich.  369,  76  N.  W.  762,  Am.  St.  Rep.  45    (1894). 

74  Am.   St.  Rep.  394,  43  L.  R.  A.  •'Stamey   v.   Western   Union   Tel. 

280  (1898).    See  also  Western  Union  Co.,  92  Ga.  613,   18  S.  E.   1008.  44 

Tel.   Co.  v;   Stevenson,    128   Pa.   St.  Am.  St.  Rep.  95    (1894);    Ayers  v. 

442,  18  Atl.  441,  16  Am.  St.  Rep.  687,  Western  Union  Tel.   Co.,  65   X.   Y. 

5  L.  R.  A.  516.  App.  Div.  149,  72  N.  Y.  Supp.  634. 

"  Harris    v.    Western    Union    Tel.  But  see  Will  v.  Postal  Tel.,  etc  Co., 

Co.,  121  Ala.  519,  26  So.  910,  77  Am.  3  N.  Y.  App.  Div.  22,  37  N.  Y.  Supp. 

St.  Rep.  70  ( 1910)  ;  Bowie  v.  West-  933. 

ern  Union  Tel.  Co.,  78  S.  C.  454,  59  "Will    v.    Postal    Tel.,    etc.    Ga, 

S.  E.  65   (1907).  8upr€t, 

"Stamev    v.    Western   Union   Tel. 
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delivery  at  the  office  of  transmission  of  a  message  given 
the  messenger  by  way  of  reply  to  one  delivered  by  him, 
when  he  was  instructed  to  wait  for  a  reply." 

§  540a.  Duty  as  to  delivery.  —  A  message  by  telegraph 
must  be  delivered  in  writing,  and  not  by  word  of  mouth 
or  by  telephone ;  *^  and  the  small  amount  of  business  done 
at  an  office  is  no  excuse  for  not  having  a  messenger  for 
this  purpose.*^  But,  although  the  message  is  transmitted, 
when  it  is  received  at  the  point  of  destination  after  the 
regular  office  hours,  if  reasonable,  the  company  will  not 
generally  be  liable  for  the  failure  to  deliver  after  such 
hours,**  if  delivered  promptly  on  the  resumption  of  such 

"Will    V.    Postal    Tel.,    etc.    Oo.,  (1904).     It   is   not   ordinarily    the 

supra.     Said  the  Supreme  Court  of  duty  of  the  company  to  telephone  a. 

Georgia  as  late  as  18M,  in  Stamey  telegraphic     message     (Hellams     v.. 

V.   Western   Union   Tel.    Co.,   supra,  Western   Union   Tel.   Co.,   70   S.    C. 

referring  to  the  messengers  of  a  tel-  83,  48  S.  E.   12   (1904).     See  Lyles 

egraph  office,  "  They  are  not  sent  out  v.  Western  Union  Tel.  Co.,  77  S.  C. 

from  the  company's  office  to  solicit  174,  57  S.  E.  725,  12  L.  R.  A.  (N.S.) 

telegrams,   and  being  engaged  in   a  534   (1907). 

most  subordinate  work  of  the  com-  **  Western  U.  Tel.  CJo.  v.  Hender- 

pany's  service,  it  is  presumed  thai  son,  89  Ala.  510,  7  So.  419,  18  Am. 

they  are  not  invested  with  the  pow-  St.    Rep.    148.      Compare    Behm    v. 

ers     of     receiving     the     company's  Western  U.  Tel.  Co.,  8  Biss.  (U.  S.) 

charges  or  fees  for  the  transmission  131. 

of  telegrams."  So  rapid  have  been  *•  Western  Union  Tel.  Co.  v.  Hard- 
the  changes  in  this  respect  that  the  ing,  103  Ind.  605,  3  N.  E.  172;  West- 
fact  now  is  what  the  court  then  em  Union  Tel.  Co.  v.  Van  Cleave, 
stated  it  was  not  107  Ky.  464,  54  S.  W.  827,  22  Ky. 

"  Delivery  through  a  telephone  not  L.  Rep.  53,  92  Am.  St.  Rep.  366 
a  compliance  with  contract  (Brash-  (1900);  Davis  v.  Western  Union  Tel. 
ears  v.  Western  U.  Tel.  Co.,  45  Mo.  Co.,  66  S.  W.  17,  23  Ky.  L.  Rep. 
App.  433;  Western  Union  Tel.  Co.  1758  (1901);  Sweet  v.  Postal  Tel., 
V.  Pearce,  95  Tex.  578,  68  S.  W.  771,  etc.  Co.,  22  R.  I.  344,  47  Atl.  881, 
rev'g  67  S.  W.  920  (1902).  But  the  53  L.  R.  A.  732  (1900) ;  Smith  v. 
addressee  may,  and  it  may  be  said.  Postal,  etc.  Tel.  Co.,  77  S.  C.  378, 
where  the  hour  or  distance  will  58  S.  E.  6  ( 1907 ) ;  Bonner  v.  West- 
cause  any  considerable  delay  in  the  em  Union  Tel.  Co.,  71  S.  C.  303,  51 
delivery  of  the  written  message,  S.  E.  117  (1905);  Western  Union 
generally  does,  agree  to  receive  it  by  Tel.  Co.  v.  Xeel,  86  Tex.  368,  25 
'phone  (Norman  v.  Western  Union  S.  W.  14,  40  Am.  St.  Rep.  847; 
Tel.  Co.,  31  Wash.  577,  72  Pac.  474  Starkey  v.  Westem  Union  Tel.  Co.,. 
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office  hours."  This  rule  is  most  frequently  applied  where 
the  operator  is  also  the  agent  of  the  railway  company 
and  the  office  kept  open  for  railway  purposes,  during 
which  time  dispatches  for  other  parties  are  received  and 
transmitted,  but  is  closed  for  delivery  service.**  Speed 
being  the  known  object,  a  degree  of  diligence  and  prompt- 
ness must  be  used,  such  as,  in  the  delivery  of  ordinary 
letters,  would  be  very  high.**  The  message  should  be 
delivered  to  the  addressee  in  person  or  to  some  person 

8  Tex,  Civ.  App.  176,  27  S.  W.  760;  Civ.  App.),  25  S.  W.  990;  [twenty- 
Western  Union  Tel.  Co.  v.  Wingate,  nine  hours'  delay].  The  fact  that 
6  Tex.  Civ.  App.  394,  25  S.  W.  439.  the  message  summoned  a  physicisii 
But  it  has  been  held  that  where  the  is  equivalent  to  notice  of  need  of 
message  shows  urgent  necessity  on  haste  (Western  U.  Tel.  Co.  v.  Pelzer 
its  face,  it  may  be  the  duty  of  the  [Tex.  Civ.  App.],  35  S.  W.  836). 
company  to  use  reasonable  efforts  For  insufficient  excuses,  see  Western 
for  its  delivery,  though  received  at  U.  Tel.  Co.  v.  Rosentreter,  80  Tex. 
destination  after  close  of  office  hours  406,  16  S.  W.  25;  Western  U.  Tel. 
there  ( Dowdy  v.  Western  Union  Tel.  Co.  v.  Jobe,  6  Tex*.  Civ.  App.  403,  25 
Co.,  124  N.  C.  522,  32  S.  E.  802  S.  W.  168,  1036;  Western  U.  Tel.  Co. 
(1890);  Brown  v.  Western  Union  v.  Merrill  (Tex.  Civ.  App.),  22  S.  W. 
Tel.  Co.,  6  Utah,  219,  21  Pac.  988).    826;     Western    Union    Tel.    Co.    v. 

**See  Harrison  v.  Western  Union  Pruett,  6  Tex.  Civ.  App.  533,  35 
Tel.  Co.,  71  S.  C.  386,  61  S.  E.  119  S.  W.  78.  The  fact  that  a  telegraph 
(1905) ;  Bonner  v.  Western  Union  Tel.  company  fails  t^  sitate  to  the  sender 
Co.,  supra;  MaCaul  v.  Western  Union  that  office  hours  at  the  station  of  de- 
Tel.  Co.,  114  Tenn.  661,  88  S.  W.  livery  have  expired  does  not  bind  it 
325  ( 1905 ) ;  Western  Union  Tel.  Co.  to  transmit  the  message  before  the 
V.  Neel,  supra;  Western  Union  Tel.  next  morning  (Bateman  v.  Western 
Co.  V.  DeJarles.  8  Tex.  av.  App.  U.  Tel.  Co.,  97  Ga.  338,  22  S,  E.  930) . 
109,  27  S.  W.  792.  But  to  the  contrary,  see  Western  U. 

** Western  Union  Tel.  Co.  v.  Tel.  Co.  v.  Bruner  (Tex.  Sup.),  19 
Cridfer,  107  Ky.  600,  54  S.  W.  963,  S.  W.  149.  As  to  Sunday  messages, 
21  Ky.  L.  Rep.  1336  (1900);  Rob-  see  Western  U.  Tel.  Co,  v.  Yopst* 
erts  V.  Western  Union  Tel.  Co.,  71  118  Ind.  248,  20  N.  E.  222  [nofcioe 
S.  C.  386,  53  S.  E.  085^  114  Am.  St.  of  necessity  required].  A  message 
Rep.  100  (1906);  Western  Union  received  on  Sunday  is  received,  in 
Tel.  Co.  V.  McConnico,  27  Tex.  Civ.  the  absence  of  a  sfpecial  contract^ 
App.  610,  66  S.  W.  592.  But  see  with  the  understanding  that  it  is 
Dowdy  V.  Western  Union  Tel.  O)-,  to  be  transmitted  subject  to  such 
supra.     See  note  42,  ante.  reasonable  rules,  as  to  office   hours, 

"Western  U.  Tel.  Co.  v.  Carter,  as  may  have  been  established  (Weat- 
2  Tex.  Civ.  App.  624,  20  S.  W.  834;  em  U.  Tel.  Co.  v.  McCoy  [Tex.  Civ. 
Western  U.  Tel.  Co.  v.  Clark   (Tex.    App.],  31  S.  W.  210). 
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of  reasonable  age  in  his  family  or  service.*'  Reasonable 
diligence  to  find  the  addressee  is  required,*^  but  delivery 
to  one  to  whose  care  the  message  is  addressed  is  not  only 
a  suflScient  but  a  proper  delivery."     If,  after  using  such 

^  In  the  abeence  of  the  addressee,  supra ) ;    wife    ( Western   Union   Tel. 

it  was  the  duty  of  the  company  to  Co.  v.  Mitcihell,  91  Tex.  464,  44  S.  W. 

deliver  the  message  either  to  those  274,  66  Am.  St  Rep.  906,  40  L.  R. 

in  charge  of  his  business  house  or  to  A.  209   (1898) ;  Western  Union  Tel. 

members  of  his  family  at  his  resi-  Co.   v.   Moseley,   28   Tex.   App.   662, 

dence  (Western  U.  Tel.  Co.  v.  Woods,  67    S.    W.    1050     (1902).      Contra, 

66  Kans.  737,  44  Pac.  989) .  Delivery  Given  v.  Western  Union  Tel.  Co.,  24 

to  one  of  two  addresses  is  sufficient  Fed.   119.     See  Western  Union  Tel. 

(Western  U.  Tel.  Co.  v.  Barnes,  95  Co.  v.  Woods,  56  Kans.  737,  44  Pac 

Tenn.  271,  32  S.  W.  207).    To  prove  989  (1896). 

delay,  it  must  appear  when  the  mes-  "  Western  U.  Tel.  Co.  v.  Karr,  5 
sage  was  delivered  to  be  transmitted,  Tex.  Civ.  App.  60,  24  S.  W.  302.  As 
or  at  what  time  it  was  received  at  to  the  duty  of  the  company  to  make 
the  delivery  office  (Brumfield  v.  inquiry  for  the  person  to  whom  a 
Western  Unicm  Tel.  Co.,  97  Iowa,  message  is  addressed,  if  absent  from 
693,  66  N.  W.  898;  Glover  v.  West-  the  office  or  residence,  see  Pope  v. 
em  Union  Tel.  Co.,  78  S.  C.  502,  59  Western  U.  Tel.  Co.,  9  111.  App.  283, 
S.  E.  526  (1907);  Western  Union  14  Id.  531;  Given  v.  Same,  24  Fed. 
Tel.  Co.  v.  Mitchell,  91  Tex.  454,  44  119;  Western  U.  Tel.  Co.  v.  (>oper, 
S.  W.  274,  66  Am.  St.  Rep.  906,  40  71  Tex.  507,  9  S.  W.  698.  In  case  of 
L.  R.  A.  209  (189^) ;  Western  Union  palpable  mistake,  diligence  must  be 
Tel.  Co.  V.  Cobb,  95  Tex.  333,  67  used  to  ascertain  correct  address 
S.  W.  87,  93  Am.  St.  Rep.  862  (We&tem  U.  Tel.  Co.  v.  Houghton, 
(1902).  Deliveries  held  improper  82  Tex.  561,  17  S.  W.  846). 
(hotel  clerk,  in  the  absence  of  evi-  ^A  company  which  has  received  a 
dence  of  custom),  (Western  Union  message  directed  to  one  person  in 
Tel.  Co.  V.  Cobb,  ^upra ) .  Contra,  the  care  of  another,  and  has  tendered 
Western  Union,  etc.  Co.  v.  Barefoot,  it  to  the  latter,  is  under  no  obligsr 
97  Tex.  159,  76  S.  W.  914,  64  L.  R.  tion,  on  his  refusing  to  receive  the 
A.  491  (1903);  minor  son,  in  pass-  message,  to  And  the  addressee  (West- 
ing office,  (Mott  V.  Western  Union  ern  U.  Tel.  Co.  v.  Young,  77  Tex. 
Tel.  Co.,  142  N.  C.  532,  55  S.  E.  246,  13  S.  W.  965).  Where  an  im- 
363  ( 1007 ) ;  yard  master  for  em-  postor  telegraphed  in  the  name  of  a 
ployee  (Western  Union  Tel.  Co.  v.  third  person,  asking  for  money,  and 
Newhouse,  6  Tnd.  App.  422,  33  N.  E.  the  receiver  responded  with  a  tele- 
800)  ;  neighbor  (Western  Union  Tel.  graphic  money  order  addressed  to 
Co.  V.  Belew,  32  Tex.  App.  338,  74  such  third  person,  at  the  place 
S.  W.  799  (1903)  ;  steamboat  cap-  whence  the  request  had  been  sent, 
tain  for  passenger  (Davis  v.  Eastern  which  was  not,  however,  the  resi- 
Rteamboat  Co.,  94  Me.  379,  47  Atl.  dence  of  the  latter.  Held,  that  the 
896,  53  L'.  R.  A.  239  (1900);  to  company's  delivery  of  the  money 
business  partner,  a  private  telegram  order  to  the  impostor,  having  been 
(Glover  v.  Western  Union  Tel.  Co.,  made   in   good   faith,  was   an  excus- 
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diligence,  the  addressee  cannot  be  found,  the  fact  should 
be  reported  to  the  sender,  to  correct  the  error.**  If  the 
error  is  due  to  the  fault  of  the  company,  it  is  responsible 

able   miadelivery    (Western   U.   Tel.  ^Sherrill  v.  Western  U.  TeL  Co., 

Co.  V.  Meyer,  61  Ala.  158),  approved  116  X.  C.  655,  21  S.  E.  429.    Where 

by  Gray  on  Tel.  with  the  suggestion  one    delivers   a   message     under   an 

that  it  was  not  even  a  misdelivery,  agreement   for   immediate    transmis- 

and  by  Frederick  Pollock  in  1  Law  sion,   other   means    of   rapid   trans- 

Q.  Rev.  4OT.    The  justice  of  the  con-  mission  being  open  to  the  sender,  it 

elusion  may  be  seen  by  considering  is  the  duty  of  the  company  on  dis- 

the   alternative,  which  would   make  covering    that,    on    account    of    the 

it  the  duty  of  a  telegraph  company  condition  of  its  wires,  it  would  not 

to  identify  the  sender  of  every  mes-  be   able   to   render    the   service    the 

sage,  or  ascertain  the  authenticity  of  services   contemplated,    promptly   to 

the  signature  at  its  peril   (Lefler  v.  notify  the  sender   (Swan  v.  Western 

Western  U.  Tel.  Co.,  131  N.  C.  355,  U.     Tel.     Co.,     129     Fed.     318,     QT 

42  S.  E.  819,  59  L.  R.  A.  477  (1902) ;  C.  C.  A.  650,  67  L.  R.  A.  153  (1904). 

Western  U.  Tel.  Co.  v.  Houghton,  82  Where  urgency  appeared  on  the  face 

Tex.  561,  17  S.  W.  846,  27  Am.  St  of  the  message  as  in  a  call   for  a 

Rep.  918,  15  L.  R.  A.  129  note;  West-  physician   (Carter  v.  Western  Union 

ern  U.  Tel.  Co.  v.  Rowell,  153  Ala.  Tel.   Co.,   141   N.   C.   374,  54   S.   E. 

295,    46    So.    73     (1908);    Western  274   (1906).     When  from  any  cause 

U.    Tel.    Co.    V.    Newhouse,    6    Ind.  the  message  cannot  be  promptly  sent, 

App.    422,    33    N.    E.    800    (1894) ;  it  is  the  duty  of  the  agent  promptly 

Sweet  V.   Western  U.  Tel.  Co.,   139  to  advise  the  sender,  especially  when 

Mich.  322,  102  N.  W.  850   (1905);  urgency  appears  on  the  face  of  the 

Hinson  v.  Poetal,  etc.  Tel.  Co.,  132  message    (Fleischner  v.  Pacific  Pos- 

N.    C.    460,   43    S.    E.    945    (1903);  tal,  etc.  Tel.  Co.,  55  Fed.  738;  Westr 

Western  U.  Tel.  Co.  v.  McCaul,  115  em    U.    Tel.    Co.    v.    Harding,    103 

Tenn.    99,    90    S.    W.    856    (1906);  Ind.  505,  3  N.  E.  172;  Western  Union 

Western  U.  Tel.  Co.  v.  Mitchell,  91  Tel.  Co.  v.  Birge-Forbes  Co.,  29  Tex. 

Tex.  454,  44  S.  W.  274,  66  Ain.  St  App.    626,    69   S.     W.    181     (1902). 

Rep.  906,  40  L.  R.  A.  209   (1898);  Where  delay  in  transmission  will  be 

Western   U.   Tel.    Co.   v.    Shaw,    40  caused   by    disarrangement   of   com- 

Tex.  App.  277,  90  S.  W.  68  (1906).  pany's  lines  the  agent  should  inform 

And  in  case  delivery  can  be  so  made  the    sender    (Western    U.    Tel.    Co. 

there  need  be  no  effort  to  find  the  v.    Harris,    121    Ark.    106     (1909). 

addressee  (Lefler  v.  Western  U.  Tel.  Contra^   Western  Union  Tel.   Co.  v. 

Co.,   supra,  and  oases  cited  in  this  Davis,  61  S.  W.  (Tex.)  528  (1899); 

note    generally.      But    in    case    the  Reese  v.  Western   U.   Tel.   Co.,    123 

party  in  whose  care  the  message  has  Ind.  294,  24  N.  E.  163,  7  L.  R.  A. 

been  sent  refuses  to  receive  it,  rea-  583,  3  Am.  Elec.  Cas.'640;  Western 

sonable  effort  should  then  be  made  U.  Tel.  Co.  v.  Moore,  12  Ind.  App. 

to  find  the  person  for  whom  it  was  136,  38  N.  E.  874,  64  Am.  St  Rep. 

sent  (Hinson  v.  Postal  Tel.,  etc.  Co.,  616  (1894)  ;  Harkness  v.  Western  U. 

supra,  Tel.  Co.,  73  Iowa,  190,  34  K  W.  811,. 
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for  the  consequences,*^^  and  must  correct  it  without 
charge ;  but  not  otherwise.  When  the  address  is  beyond 
the  reasonable  delivery  limits  of  the  delivery  office,  and 
the  fact  is  known  to  the  receiving  agent,  he  may  require 
the  reasonable  cost  of  special  delivery  to  be  prepaid." 
If  he  makes  no  such  demand,  the  message  must  be  sent, 
leaving  payment  to  be  settled  on  or  after  delivery/^  If 
the  fact  is  not  originally  known  to  the  receiving  agent,  he 
should,  upon  learning  it,  promptly  demand  the  extra  pay- 
ment from  the  sender,  if  the  company  is  unwilling  to  take 
the  risk  of  payment  on  delivery.  If  the  fact  is  known  to 
the  sender  and  he  purposely  or  negligently  conceals  it,  on 
handing  in  his  message,  the  delay  resulting  from  his  act 
must  be  at  his  own  loss.°* 

§  541.  Messages  must  not  be  altered.  —  The  necessity 
of  great  condensation  in  the  composition  of  telegrams 
makes  it  a  duty  peculiarly  imperative  upon  every  teleg- 
rapher to  forward  a  message  exactly  as  it  is  furnished 
to  him.     He  is  not  responsible  for  the  inability  of  the 

5  AiXK  St.  Rep.  672 ;  Western  U.  Tel.  excused  on  the  theory  of  "  reason- 
Co.  V.  Parsons,  72  S.  W.  800,  24  able  office  hours"  (Western  U.  Tel. 
Ky.  L.  Rep.  2008  (1903)  ;  Hendricks  Co.  v.  Jobe,  6  Tex.  Civ.  App.  403, 
V.  Western  U.  Tel.  Co.,  126  N.  C.  304,  25  S.  W.  1036). 
35  S.  E.  643,  78  Am.  St.  Rep.  658  •*  See  §  646,  post,  notes  105,  106 
(1900)  ;  Blaclnvell  Milling,  etc.  Co.  and  107.  If  beyond  the  free  deliv- 
y.  Western  U.  Tel.  Co.,  17  Okl.  376,  ery  limits,  and  no  arrangement  made 
89  Pac.  235  ( 1907 )  ;  Cumberland  Tel.  for  the  extra  expense,  it  has  been 
Co.  V.  Brown,  104  Tenn.  66,  65  S.  W.  held  sufficient  to  mail  the  message 
155,  78  Am.  St.  Rep.  906,  50  L.  R.  A.  (King  v.  Western  U.  Tel.  Co., 
277  (1900)  ;  Western  U.  Tel.  Co.  v.  89  Ark.  402,  117  S.  W.  621  (1909). 
Neel,  86  Tex.  368,  25  S.  W.  15,  40  "Western  U.  Tel.  Co.  v.  Moore, 
Am.  St.  Rep.  847;  Western  U.  Tel..  12  Ind.  App.  136,  39  N.  E.  874; 
Co.  V.  Adams,  75  Tex.  631,  12  S.  W.  Whittemore  v.  Western  U.  Tel.  Co., 
857,  16  Am.  St.  Rep.  920,  6  L.  R.  A.  71  Fed.  661. 

844;  Western  U.  Tel.  Co.  v.  Moran,  "See  §  556a,  post,    A  company  is 

113  S.  W.  (Tex.)  625  (1908).  not  bound  to  deliver  a  telegram  three 

"  When  a  dispatch  was  received  an  miles  out  of  town,   and  beyond  its 

hour  before  closing  time,  and  a  mis-  delivery  limits,  at  an  extra  expense 

take  in  the  address  was  caused  by  to   itself,    or    by    special    messenger 

negligence  in  transmission,  failure  to  (Western   U.   Tel.   Co.  v.   Taylor,   3 

deliver    it   till   next  day   cannot  be  Tex.  Civ.  App.  310,  22  S.  W.  632). 
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receiver  to  comprehend  it,  no  matter  how  unintelligible 
it  may  be ;  but  if  any  loss  is  sustained  by  either  the  sender 
or  the  receiver  of  the  message,  in  consequence  of  the  teleg- 
rapher's  alteration  of  its  terms  from  those  in  which  it 
was  originally  written,  he  is  responsible  He  may  refuse 
to  take  an  illegible  message,"  and  may  demand  any  rea- 
sonable explanation  for  the  purpose  of  assuring  himself 
that  he  has  read  the  message  rightly;  but  no  degree  of 
good  faith  or  good  intention  will  justify  him  in  adding 
to  or  detracting  from  the  precise  words  and  syllables  of 
the  message.**      He  is  not  exonerated  by  the  cireum- 

**  See  §  546,  post.  to  his  firm  "  T.  W.  P.  &  Co."  The 
''The  statement  in  the  text  as  to  words  "&  Co."  being  omitted,  his 
the  strict  liability  of  telegraph  com-  partner  did  not  open  the  telegram, 
panies  for  neglect  in  the  transmission  and  a  loss  of  $1,000  was  incurred, 
of  messages  is  upheld  in  Tyler  v.  Judgment  for  plaintiff  affirmed.  In 
Western  U.  Tel.  Co.,  60  111.  424;  Western  U.  Tel.  Co.  v.  Edsall,  63 
s.  c,  again,  74  Ul.  168.  The  case  Tex.  668,  the  message  furnished  was: 
of  N.  Y.  &  Washington  Tel.  Co.  y.  '<  Meet  me  inmiediately  in  two  hours 
Dryburg,  35  Pa.  St.  298,  affords  a  at  Buffalo  Springs.  Bring  Shep." 
very  strong  illustration  of  the  rule.  As  delivered,  the  last  word  was 
The  telegraph  company  received  a  changed  to  "sheep,"  in  consequence 
message  calling  for  "eight  hand  of  which  the  person  addressed,  who 
bouquets."  The  writing  not  being  was  agent  of  the  sender,  drove  a 
very  distincti  the  operator  mistook  flock  of  2,500  randi  sheep  to  meet 
"kcMd"  for  **hund**  (a  mistake  his  principal  at  the  station  instead 
which  the  writing  of  many  persons  of  bringing  the  dog.  The  court  ex- 
would  fully  justify)  ;  and,  naturally  pressed  the  opini<Hi  that,  had  not 
enough,  he  thought  that  '*  hund "  the  company  been  exonerated  by  the 
was  a  mistake  for  "hundred."  He  fact  that  the  dispatch  was  written 
therefore  telegraphed  for  "  eight  by  the  operator,  at  the  direction  and 
hundred  bouquets,"  which  were  sent,  with  the  approval  of  the  sender,  dam- 
involving,  of  course,  a  great  loss,  age  to  the  flock  could  have  been  re- 
Held,  that  the  company  waa  liable  covered,  if  it  were  shown  that  they 
for  the  damage,  s.  p.,  Redington  v.  had  been  driven  with  due  care. 
Pacific  Cable  Co.,  107  Cal.  317,  40  Where  a  company  so  changes  a  tele- 
Pac.  432  [mistake  of  "nine,"  for  gram  in  a  material  point  in  trans- 
"  nineteen,"  in  a  message  directed  to  mission  that  it  contains  incorrect 
an  officer,  requiring  him  to  levy  on  information,  it  is  liable  to  the  sender 
property  to  the  amount  of  "  nineteen  for  damages  resulting  therefrom 
hundred  and  three  dollars"].  In  (Western  Union  Tel.  Co.  v.  Kemp. 
Pearsall  v.  Western  U.  Tel.  Co.,  124  44  Neb.  194,  62  N.  W.  451).  See 
N.  Y.  256,  26  N.  E.  534,  aff'g  44  8.  c,  again,  74  Tex.  329.  12  S.  W. 
Hun,  532,  T.  W.  P.  sent  a  message  41.    See  also  Beasley  v.  Western  U. 
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stance  that  it  is  written  in  cipher,  provided  the  characters 
consist  solely  of  English  letters  and  figures.'***  Where, 
however,  the  sender  negligently  writes  a  word  so  that  it 
more  nearly  resembles  another  word,  the  company  is  not 
liable  for  transmitting  the  word  as  it  appeared  to  be 
written."  The  company  in  the  absence  of  express  agree- 
ment does  not  insure  correctness  and  is  liable  only  for 
negligence  in  transmission ; "  and  hence  it  is  not  liable 
for  an  error  due  to  climatic  causes,*^®  or  for  one  due  to  a 
cause  which,  though  not  uncontrollable,  was  beyond  due 
care.^*^  If  the  transmission  is  substantially  correct  and 
not  misleading  to  one  in  the  exercise  of  due  care  it  is 
sufficient.*^ 

§  542.  Evidence  of  negligence.  —  The  sound  rule  of 
evidence,  which  puts  the  burden  of  proof  upon  the  party 
presumptively  best  acquainted  with  the  facts,  requires 
that,  in  an  action  against  a  telegraph  company,  upon  its 
common-law  liability,  in  the  absence  of  any  contract  limit- 
ing that  liability,  proof  that  it  received  a  message  which 
it  did  not  promptly  or  properly  deliver,  or  which  it  de- 
livered in  a  distorted  form,  should  be  deemed  sufficient 

Tel.   Co.,   39   Fed.    181;   Western  U.  Rep.  662 ;  Pinckney  v.  Western  Union 

Tel.  Co.  V.  Boots,  10  Tex.  Civ.  App.  Tel.  Co.,  19  S.  C.  71,45  Am.  Rep.  765; 

640,  31  S.  W.  825  ["  Booth  "  instead  Western  Union  Tel.  Co.  v.  Brown,  75 

of  "Boots"];   Western  U.  Tel.   Co.  S.    W.    (Tex.    App.)     359     (1903); 

V.  Reeves,  8  Tex.   Civ.  App.   37,  27  Primrose  v.  Western  Union  Tel.  Co., 

S.     W.     318     [name     of     addressee  154  U.  S.  1,  14  N.  Y.  Super.  Ct.  1098, 

changed];    Lee   v.    Western    U.    Tel.  38  L.  Ed.  883. 

Co.,   51    Mo.   App.    375    ["  all "   for  "  White  v.  Western  Union  Tel.  Co., 

"till"].  14  Fed.  710. 

••  Western  U.  Tel.  Co.  v.  Hyer,  22  ••  Pinckney  v.  Western  Union  Tel. 

Fla.  637,  1  So.  129.  Co.,  supra;  Western  Union  Tel.  Co. 

"Koons   V.   Western   U.   Tel.   Co.,  v.  Neill,  57  Tex.  283,  44  Am.  Rep. 

102  Pa.  St.  164.  589;     Western    Union    Tel.    Co.    v. 

"  Western  Union  Tel.  Co.  v.  Short,  Brown,  supra. 

53  Ark.  434,  14  S.  W.  649,  9  L.  R.  A.  •*  Western  Union  Tel.  Co.  v.  Clarke, 

744 ;  Breese  V.  United  States  Tel.  Co.,  71    Miss.    157,    14    So.    452    (1894); 

48  N.  Y.  132,  8  Am.  Rep.  526;  Pear-  Newsome  v.  Western  Union  Tel.  Co., 

sail  V.  Western  Union  Tel.  Co.,  124  144  N.  C.  178,  56  S.  E.  863  (1907). 
N.  Y.  256,  26  N.  E.  534,  21  Am.  St. 
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to  raise  a  presumption  of  negligence  on  its  part,  and  to 
<$ast  upon  it  the  burden  of  proving  that  it  used  due  care 
and  diligence  in  transmitting  the  message/^     In  case  the 

"  All  the  cases  support  this  rule  v.  Western  U.  Tel.  G(x,  101  Tenn.  442, 

(Pearsall  v.  Western  U.  Tel.  Co.,  44  47   S.  W.  699    (1898) ;   Western  U. 

Hun,  532,  aff'd,   124  N.  Y.  256,  26  Tel.  Ck>.  v.  McDonald,  42  Tex.  App. 

N.  E.  534   [alteration];  Rittenhouse  229,  95  S.  W.  691    (1906);   Bolton 

V.   Independent  Tel.   Co.,   44   N.   Y.  v.  Western  U.  Tel.  Co.,  84  S.  C.  67, 

265;   Western  U.  Tel.  Co.  v.  Meek,  65   S.   E.   697    (1909);    Western   U. 

49   Ind.  53;   Same  v.  Griswold,   37  Tel.  Co.  v.  Emerson,  40  So.    (Ala.) 

Ohio   St.    301;    Same   v.   Edfiall,   63  820   (1909);  Western  U.  Tel.  Co.  t. 

Tex.  668;  Same  v.  Scircle,  103  Ind.  Hill,    50    So.     (Ala.)    248     (1909); 

227,   2   N.   E.   604;    Same   v.   Rich-  Western  U.  Tel.  Co.  v.  Jackson,  50 

man,  8  Atl.    (Penn.)    171;   Same  v.  So.   (Ala.)   316   (1909);  Western  U. 

Cook,  61  Fed.  624;  Western  U.  Tel.  Tel.    Co.    v.    Crenshaw,    125    S.    W. 

€o.  V.  Crall,  38  Kans.  679,  17  Pac.  (Ark.)   420   (1910);  Gates  v.  West- 

309;   8.  0.,  again,  39  Kans.  580,  18  em  U.  Tel.  Co.,   151  N.  C.  497,  66 

Pac.    719    [alterations];    Sherrill   v.  S.  E.  592,  24  L.  R.  A.  (X.  8.)   1286 

Western  U.  Tel.  Co.,  116  N.  C.  656,  (1909)  ;  Brown  v.  Western  U.  Tel. 

21   S.  E.  429   [non-delivery];   Hark-  85  S.  C.  495,  67  S.  E.  146    (1910); 

ness  V.  Western  U.  Tel.  Co.,  73  Iowa,  Western  U.  Tel.  Co.  v.  Gilliland,  130 

190,  34  N.  W.  811  [delay];  Western  S.  W.  (Tex.  App.)  212  (1910) ;  Provi- 

TJ.  Tel.  Co.  V.  Smith,  88  Tex.  9,  28  dence,  etc.   Ins.   Co.   v.   Western   U. 

S.  W.  931,  30  Id.  549  [delay] ) .    The  Tel.  Co.,  247  111.   84,  93  X.  E.   134 

•dropping  of  an  important  word  in  (1910).       Delay     in     transmission, 

the   transmission   of   a    telegram   is  raises  an  inference  of  negligence  and 

prima   facie   evidence    of   negligence  casts  burden   of   proof  on   company 

in  the  telegraph  company    (Ayer  y.  to   show   it  was   not   caused   by   its 

Western  U.  Tel.  Co.,  79  Me.  493,  10  negligence    (Western  U.  Tel,   Co.  v. 

Atl.  495;  Pearsall  V.  Western  U.  Tel.  Cooper,    71    Tex.    507,    10    Am.    St. 

Co.,   124  N.  Y.  256,  26  N.  E.  534 ;  Rep.  772,  1  L.  R.  A.  728 ;  Kendall  ▼. 

Western    U.    Tel.    Co.    v.    Short,    53  Western   U.  Tel.   Co.,   56   Mo.   App. 

Ark.  434,  14  S.  W.  649;  Western  U.  192;   Postal  Tel.,  etc  Co.  ▼.  Rhett» 

Tel.  Co.  V.  National  Bank,  97  Tex.    33  So.  412  ( ),  35  So.  829  (1903) ; 

219,   66   L.   R.   A.   805,  4  L.   R.   A.  Western  U.  Tel.  C6.  v.  Merrill,   144 

(N.  S.)    182.     See  §  539a,  and  note.  Ala.  618,  39   So.   121,   113  Am.   SL 

Liable     for     failure     to     transmit  Rep.  66   (1905);  Fossar  v.  Western 

promptly   (Arkansas  Ry.  Co.  v.  Lee,  U.  Tel.  Co.,  130  N.  C.  251,  41  S.  K. 

79  Ark.  448,  96  S.  W.  148   (1906)  ;  378    (1902)  ;   Cogdell  v.  Western  U. 

Western  U.  Tel.  Co.  v.  Parsons,  24  Tel.  Co.,  135  N.  C.  431,  47  S.  E.  490 

Ky.    L.    Rep.    2008,    72    S.    W.    800  (1904);   Carter  v.  Western  U.  Tel. 

(1903)  ;  Seffelv.  Western  U.Tel.  Co.,  Co.,    141    N.   C.   374,   54   S.   E.    274 

65  S.  W.    (Tex.  App.)   897    (1901);  (1906);  Western  Union  TeL  Co.  v. 

Western   U.   Tel.    Co.   v.   True,    106  Crowley,  48  So.   (Ala.)   381   (1909); 

S.  W.  (Tex.)  815  (1908)  ;  McCarthy  Baker  v.    Western   U.   Tel.    Co..    84 

V.   Western   U.   Tel.,    110   Mo.   App.  S.  C.  477,  66  S.  E.  182  (1909)  ;  Ivy 

441,   91   S.   W.   976    (1906)  ;   Jones  v.  Western  U.  Tel.  Co.,  165  Fed.  371, 
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action,  however,  is  for  nondelivery  or  negligent  delivery 
the  plaintiff  must  also  show  that  the  addressee  lived 
within  the  free  delivery  limits  and  could  by  due  diligence 

revU  177  Fed.  63,  100  C.  C.  A.  481  S.  W.  699  (1896) ;  Western  U.  Tel. 
<1910) ;  Gaxner  v.  Western  U.  Tel.  Co.  v.  Tobin,  66  S.  W.  (Tex.  App.) 
Co.,  87  S.  C.  316,  69  S.  E.  610  640  (1900);  Western  U.  Tel.  Co.  v. 
(1910).  Inference  of  negligence  aris-  Norris,  26  Tex.  App.  43,  60  S.  W. 
ing  from  delay  in  delivery  (Green  v.  982  (1901)  ;  Garner  v.  Western  U. 
Western  U.  Tel.  Co.,  136  N.  C.  489,  Tel.  Co.,  87  S.  C.  316,  69  S.  E.  610 
49  S.  £.  166,  103  Am.  St.  Rep.  966,  (1910).  See  on  errors  in  transmis- 
67  L.  R.  A.  986  ( 1904 )  ;  Poulnot  v.  sion  generally,  Ferrera  v .  Western 
Western  U.  Tel.  Co.,  69  S.  C.  646,  U.  Tel,  Co.,  9  App.  (D.  C.)  466 
48  S.  E.  622  (1904);  Hellams  v.  (1896);  Manly  Mfg.  Co.  v.  Western 
Same,  70  S.  C.  83,  49  S.  E.  12  U.  Tel.  Co.,  106  Ga.  236,  31  S.  E. 
(1904)  ;  Western  U.  Tel.  Co.  v.  Ban-  166  (1898)  ;  Western  U.  Tel.  Co.  v. 
chell,  28  Tex.  App.  23,  67  S.  W.  169  Waxelbaum,  113  Ga.  1017,  39  S.  E. 
(1902)  ;  Potter  v.  Western  U.  Tel.  443,  66  L.  R.  A.  741  (1901)  ;  West- 
Co.,  138  Iowa,  406,  116  N.  W.  130  em  U.  Tel.  Co.  v.  Flint  River  Lbr. 
(1908);  Eaker  v.  Western  U.  Tel.  Co.,  114  Ga.  676,  40  S.  E.  815,  88 
Co.,  76  S.  C.  97,  66  S.  E.  129  (1907) ;  Am.  St.  Rep.  36  (1902)  ;  Fisher  v. 
Kirby  v.  Western  U.  Tel.  Co.,  77  Western  U.  Tel.  Co.,  119  Ky.  885, 
S.  C.  404,  68  S.  E.  10,  122  Am.  St.  27  Ky.  L.  Rep.  340,  84  S.  W.  1179 
Rep.  680  (1908);  Western  U.  Tel.  (1906)  ;  Newsome  v.  Western  U.  Tel. 
Co.  V.  Fisher,  107  Ky.  613,  21  Ky.  Co.,  137  N.  C.  613,  50  S.  B.  279 
L.  Rep.  1293,  64  S.  W.  830  (1900)  ;  (1905)  ;  Postol  Tel.,  etc.  Co.  v.  AJcron 
Shepard  v.  Western  U.  Tel.  Co.,  143  Cereal  Co.,  23  Ohio  Cir.  Ct.  610 
N.  C.  244,  66  S.  E.  704  (1907);  (1902);  Wolf  v.  Western  U.  Tel. 
Leppard  v.  Western  U.  Tel.  Co.,  88  Co.,  24  Pa.  Super.  Ct.  129  (1904)  ; 
S.  C.  388,  70  S.  E.  1004  (1911).  Western  U.  Tel.  Co.  v.  Tobin,  66 
Non-delivery  (Western  U.  Tel.  Co.  S.  W.  (Tex.  App.)  640  (1900): 
V.  Merrill,  supra;  Woods  v.  Western  Western  U.  Tel.  Co.  v.  Brown,  75 
U.  Tel.  Co.,  148  N.  C.  1,  61  S.  E.  653,  S.  W.  359  (1903) ;  Western  U.  Tel. 
123  Am.  St.  Rep.  581  (1908).  Error  Co.  v.  Blackwell,  etc  Co.,  103  Pac. 
in  transmission  as  raising  an  infer-  (Okl.)  718  (1909)  ;  Western  U.  Tel. 
ence  of  negligence  (Hise  v.  Western  Co.  v.  Bennett,  124  S.  W.  (Tex. 
U.  Tel.  Co.,  137  Iowa,  329,  113  N.  W.  App.)  151  (1910);  Weld  v.  Postal 
819  (1907)  ;  Reed  v.  Western  U.  Tel.  Tel.,  etc.  Co.,  199  N.  Y.  88,  92  N.  E. 
Co.,  135  Mo.  661,  37  S.  W.  904,  68  416  (1910);  Bailey  v.  Western  U. 
Am.  St  Rep.  609,  34  L.  R.  A.  192  Tel.  Co.,  227  Pa.  St.  622,  76  Atl. 
(1896)  ;  Western  U.  Tel.  Co.  v.  Mer-  736  (1910)  ;  Stone  v.  Postal  Tel.,*  etc. 
rill,  144  Ala.  618,  39  So.  121,  113  O.,  76  Atl.  (R.  I.)  762  (1910); 
Am.  St.  Rep.  66  (1905)  ;  Cogdell  v.  Western  Union  Tel.  Co.  v.  Robertson, 
Western  U.  Tel.  Co.,  135  N.  C.  431,  126  S.  W.  (Tex.  App.)  629  (1910)  ; 
47S.  E.  490  (1904);  Carter  v.  West-  Western  U.  Tel.  Co.  v.  Smith,  120 
ern  U.  Tel.  Co.,  141  N.  C.  374,  54  S.  W.  (Tex.  App.)  622  (1910).  Er- 
S.  E.  274  (1906)  ;  Western  U.  Tel.  ror  in  dispatch  as  delivered  by  con- 
Co.  V.  Harper,   16  Tex.  App.  37,  39  necting  carrier  held  prima  facie  evi- 

[Law  of  Nbo,    Vol.  1  —  95] 
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have  been  found  there.'*  As  a  general  rule,  where  an 
error  is  caused  by  atmospheric  influences,  or  other  causes 
beyond  the  control  of  the  operators,  they  are  aware  at  the 
time  of  the  perturbation  thus  caused,  and  have  it  in  their 
power  to  note  the  fact,  as  a  precaution  in  case  of  future 
inquiries.  They  can  tell  with  wonderful  accuracy  the 
place  at  which  the  wires  are  interfered  with.  They  can 
and  do  keep  the  original  message,  and  a  copy  of  that 
which  is  received  at  the  other  end  of  the  wire;  and  by  a 
comparison  of  these,  they  can  ascertain  whether  the  error 
occurred  in  the  electric  transmission  of  the  message. 
They  have  thus  unusual  facilities  for  disproving  negli- 
gence, if  they  were  not  in  fact  negligent ;  and  the  plaintiff, 
who  is  wholly  in  the  dark  as  to  all  these  matters,  ought 
not  to  be  called  upon  for  affirmative  proof  in  respect  to 
them.  But  the  company  is  not  confined  to  tracing  the 
mistake  to  a  cause  in  atmospheric  or  electric  conditions. 
They  may  exonerate  themselves  by  proof  of  due  care  or 
the  absence  of  negligence  and  wrong  on  their  part.'*    But 

dence  of  negligence  in  action  against  28  S.  W.  124;  Western  U.  Tel.  Cou 
it,  devolving  on  the  company  the  bur-  v.  Cook,  9  C.  C.  A.  680,  61  Fed.  624 
den  of  showing  it  received  it  in  that  [incompetent  operator].  For  ex- 
form  (Grange  v.  Southwestern  Tel.,  amples  of  evidence  sufficient  for  this 
etc.  Co.,  25  La.  Ann.  383).  purpose,   fiee   Smith   v.   Western   U. 

••  Western  U.  Tel.  Co.  v.  Benson,  Tel.  Co.,  67  Mo.  App.  259.  When  it 
159  Ala.  254,  48  So.  712  (1909);  is  a  question  for  the  jury,  see  Thomp- 
Western  U.  Tel.  Co.  v.  McMorris,  158  son  v.  Western  U.  Tel.  Co.,  10  Tex. 
Ala.  563,  48  So.  349,  132  Am.  St.  Civ.  App.  120,  30  C.  W.  250;  West- 
Rep.  46  (1909).  But  it  need  not  ern  U.  Tel.  Oo.  v.  Cooper,  71  Tex. 
be  shown  that  the  addressee  was  at  507,  9  S.  W.  598  [sufficiency  of  ef- 
his  office  (Pope  v.  Western  U.  Tel.  fort];  Western  U.  Tel.  Co.  v.  Esk- 
Co.,  9  ni.  App.  288).  ridge,  7  Ind.  App.  208,  33  N.  E.  238; 

•*Pinckney  v.  Western  U.  Tel.  Co.,  Western  U.  Tel.  Co.  ▼.  Elliott,  131 
19  S.  C.  71,  45  Am.  Rep.  499  [a  Ky.  340,  115  S.  W.  228,  22  L.  R.  A. 
cipher  message].  For  examples  of  (N.  S.)  761  (1907)  ;  Western  U- 
evidence  insufficient  to  excuse  non-  Tel.  Co.  v.  Brown,  75  S.  W.  (Teoc 
delivery  or  delay,  see  Herron  v.  App.)  359  (1903);  Potter  v.  West- 
Western  U.  Tel.  Co.,  90  Iowa,  129,  em  U.  Tel.  Co.,  supra;  Barnes  v. 
57  N.  W.  696;  Western  U.  Tel.  Co.  Western  U.  Tel.  Co.,  120  Fed.  .550. 
v.  Howell,  38  Kans.  685,  17  Pac.  313  In  transmission  (Western  U.  TeL 
[gross  negligence] ;  Western  U.  Tel.  Co.  v.  McGown,  42  Tex.  App.  565, 
Co.  V.  Johnson,  9  Tex.  Civ,  App.  48,  93  S.  W.  710  (1906) ;  Fox  v.  Postal 
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where  the  plaintiff  relies  on  a  prima  facie  case  it  is  suflS- 
cient  to  rebut  it.*°  The  possibly  different  rules  of  evi- 
dence, applicable  in  case  of  a  message  sent  under  stipula- 
tions limiting  the  liability  of  the  company,  will  be 
considered  in  connection  with  the  validity  of  such 
stipulations.*' 

§  543.  To  whom  company  is  responsible.  —  On  the 

principle,  well  settled  in  the  highest  courts  of  New  York 
and  of  many  other  States,  that  where  two  persons  make 
a  contract  expressly  for  the  benefit  of  a  third  person,  such 
third  person  may  sue  upon  it,*^  a  telegraph  company  is 
responsible  for  its  negligence  to  a  person  to  whom  a  mes- 
sage is  addressed,  as  well  as  to  the  sender.  If  it  were  not 
so,  it  is  obvious  that  the  receivers  of  telegrams  would 
often  suffer  great  damage  without  any  means  of  redress. 
They  could  not  recover  from  the  senders  of  the  messages, 
because  the  latter  would  not  be  in  fault ;  and  the  senders 
could  not  recover  from  the  companies  any  compensation 
for  damage  which  they  had  not  sustained.  Thus,  for 
example,  if  A.  telegraphs  to  B.  that  he  will  sell  goods  at  a 
certain  price,  and  B.  sends  a  telegram  in  reply,  accepting 
the  offer,  which  is  never  delivered,  and  A.  having,  conse- 
quently, sold  the  goods  to  another  person,  is  compelled 
(as  he  would  be)"  to  make  good  to  B.  any  difference  in 
price,  it  is  clear  that  the  loss  happens  through  the  fault 
of  the  telegraph  company;  yet  B.  cannot  sue  the  com- 

Tel.,  etc.  Co.,  166  Fed.  138,  91  C.  C.  "Western  U.   Tel.   Co.  v.   Brown, 

A.  172.    Delivery  (Klopf  v.  Western  75  S.  W.   (Tex.  App.)    359    (1903); 

U.  Tel.  Co.,  100  Tex.  540,  101  S.  W.  Western  U.  Tel.   Co.   v.  Eliott,   131 

1072,   123  Am.  St.  Rep.  831,   10  L.  Ky.  340,  115  S.  W.  228,  22  L.  R.  A. 

R.  A.  (N.  S.)  498  (1907) ;  Kernodle  (N.  S.)  761  (1909)  ;  Carter  v.  West- 

V.   Western  U.   Tel.   Co.,   141   N.  C.  ern  U.  Tel.  Co.,   141   N.  C.  374,  54 

436,   54   S.   E.   423    (1906);    Glover  S.  E.  274  (1906). 

V.  Western  U.  Tel.  Co.,  78  S.  C.  502,  ••  See  §  556  and  notes,  post. 

59  S.  E.  526   (1906)  ;  Arkansas,  etc.  •'Lawrence  v.  Fox,  20  N.  Y.  268; 

Ry.  Co.  v.  Stroude,  82  Ark.  117,  100  Burr  v.  Beers,  24  Id.  178;  Steman  v. 

S.  W.  760  (1907)  ;  Thomas  v.  West-  Harrison,  42  Pa.  St.  49. 

em   U.   Tel.    Co.,    120   Ky.    194,   86  "Trevor  v.  Wood,  36  N.  Y.  807. 

S.W.  760  (1905). 
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pany,  though  he  sent  the  message,  because  all  his  rights 
were  secured  by  that  act ;  and  unless  A.,  to  whom  the  mes- 
sage was  addressed,  can  sue  the  company,  which  is  the 
only  party  really  in  fault,  it  will  escape  all  liability.  The 
liability  of  a  telegraph  company  for  actual  damages  in- 
flicted by  its  negligence  on  the  addressee  is  generally 
recognized  and  enforced  in  the  United  States.**  But  it 
is  to  be  carefully  observed  that  the  contract  must  be 
expressly  for  the  benefit  of  the  addressee,  to  give  him  a 
right  of  action  thereon,  at  common  law.  Hence  it  was 
formerly  held  that  either  the  message  must  show  upon  its 
face  that  it  is  for  the  benefit  of  the  addressee,  or  the  teleg- 

"  Young  V.   Western   U.  Tel.   Co.,  [error  in  message  as  delivered] ;  fol- 
107  N.  C.  370,  11  S.  E.  1044  [delay] ;  lowed    in    Feaver    v.    Montreal    Tel. 
Sherrill  v.  Western  U.  Tel.  Co.,  109  Co.,  23  Upper  Can.  (C.  P.)    130;  see 
N.  C.  527,  14  S.  E.  94  [failure  to  de-  also  24  Id.  258)   are  not  followed  in 
liv^r] ;  Mentzer  v.  Western  U.  Tel.  the  United  States ;  and  they  are  now 
Co.,  93  Iowa,  752,  62  N.  W.  1   [de-  disapproved  by  English  jurists   (see 
lay];   Wolfskehl  v.  Western  U.  Tel.  1   Law  Quarterly  Rev.   498;   N.  Y. 
Co.,  46  Hun,  542  [omission] ;  Inter-  &  Washington  Tel.  Co.  v.  Dryburg, 
nat.  Ocean  Tel.  Co.  v.  Saunders,  32  35  Pa.  St.  298).     In  Aiken  v.  West- 
Fla.  434,  14  So.  148;  Aiken  v.  Tele-  em  U,  Tel.  Co.,  69  Iowa,  31,  28  N.  W. 
graph  Co.,  5  S.  C.  358;  So  Relle  v.  419,  and  in  Dougherty  v.  American 
Western  U.  Tel.  Co.,  55  Tex.   308;  U.  Tel.  Co.,  75  Ala.  179;  s.  c,  again. 
Gulf,  etc.  R.  Co.  V.  Levy,  59  Id.  542,  89  Ala.  191,  7  So.  660,  it  was  held 
563;  Western  U.  Tel.  Co.  v.  Jones,  that   where   the   addressee   was   the 
81  Id.  271,  16  S.  W.  1006;  Western  principal,  and  the  sender  his  agent, 
U.  Tel.  Co.  V.  Ooflfin,  88  Tex.  94,  30  the    addressee    could   recover,    there 
S.  W.  896;   Western  U.  Tel.  Co.  v.  being  here  plainly  a  privity  of  con- 
Cunningham,    99    Ala.    314,    14    So.  tract.     But  it  is  held  that  the  ad- 
679  [reply  message] ;  Western  U.  Tel.  dressee  cannot  recover  without  proof 
Co.   V.   Longwill,   5    N.   M.    308,   21  of  actual  damages  (First  Nat.  Bank 
Pac.    339.      The    same    result    was  v.  Western  U.  Tel.  Co.,  30  Ohio  St. 
reached  in  other   cases    (Strause  v.  555).     Very  clearly,  the  company  is 
Western  U.  Tel.   Co.,  8  Bliss  C.  C.  liable  to   an   adidresse,   to  whom  it 
104;  Western  U.  Tel.  Co.  v.  Dubois,  has  promised  to  deliver  an  expected 
128  111.  248,  21  N.  E.  4),  by  putting  telegram    (Milliken    v.    Western   U. 
the  recovery  on  the  ground  of  tort.  Tel.   Co.,   110  N.  Y.  403,   18  X.  E, 
The  English  decisions  to  the  contrary  251 ;  Western  U.  Tel.  Co.  v.  Evans, 
(Dickson  v.  Reuter's  Tel.  Co.,  L.  R,  5  Tex.  Civ.  App.  55,  23  S.  W.  998). 
2  C.  P.  D.  62,  afT'd,   3  C.  P.  D.   1  The  company  remains  liable,  though 
[message  delivered  to  wrong  person,  the    compensation    for    transmitting 
and  acted  on  by  him] ;  Play  ford  v.  wajs  paid  by  sender,  and  was  after- 
United  K.  Tel.  Co.,  L.  R.  4  Q.  B.  706  wards  returned  to  him  by  company 
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rapher  must  be  otherwise  notified  of  the  fact."  But 
the  decided  tendency  of  modern  authority  recognizes  the 
right  of  an  undisclosed  principal,  whether  the  addressee 
or  another,  to  sue  on  the  contract,^^  as  in  other  cases. 
And  for  the  breach  of  public  duty  the  addressee  may 
maintain  his  action  in  tort  against  the  company  and 
recover  his  damages."  The  distinction  is  mainly  one 
with  respect  to  the  form  of  action.  Though  this  involves 
also  the  difference  in  the  rule  applied  as  to  the  measure 
of  damages.  The  general  rule  being  that  in  suit  for 
breach  of  contract  only  such  damages  as  may  reasonably 
be  presumed  were  in  the  contemplation  of  the  parties  and 
as  are  the  probable  result  of  the  breach  can  be  recov- 
ered."    While  the  general  rule  in  actions  of  tort  is  that 

(Western  U.  Tel.  Co.  v.  Beringer,  84  "Western  U.   Tel.   Co.  v.   Uvalde 

Tex.  38,  19  S.  W.  336;  West  v.  West-  Nat.   Bank,  97  Tex.  219,   77   S.   W. 

era  U.  Tel.  Co.,  39  Kans.  93,  17  Pac.  603    (1903) ;  Fererro  v.  Western  U. 

807).     The  rights  of  the  addressee  Tel.  Co.,  9  App.  Cas.  455,  35  L.  R.  A. 

must  be  determined  by  the  contract  548;   Western  U.  Tel.  Co.  v,  Krich- 

made  by  the  sender  of  the  message  baum,    132    Ala.    535,    31    So.    607 

with  the  telegraph   company    ( Rus-  ( 1902 )  ;  Webbe  v.  Western  U.  Tel. 

sell  V.  Western  U.  Tel.  Co.,  57  Kans.  Co.,  169  111.  610,  48  N.  E.  670,  61 

230,  45  Pac.  598).  Am.  St.  Rep.  207  (1898)  ;  Wolfshehl 

~  Western  U.  Tel.  Co.  v.  Wood,  6  v.  Western  U.  Tel.  Co.,  46  Hun,  542, 

C.   C.   A.   432  67   Fed.   471;    Elliott  2  Am.  Elec.  Cas.  647.    Mr.  Jones  in 

V.  Westera  U.  Tel,  Co.,  75  Tex.  18,  12  his  work  on  "  Telegraph  and  Tele- 

S.  W.  954;   Western  U.  Tel.  O.  v.  phone  Companies,"  §  417,  after  stat- 

Fore,   26    S.   W.    (Tex.    Civ.   App.)  ing   that   the    accepted    doctrine    of 

783;  Butner  v.  Western  U.  Tel.  Co.,  the  English  courts  that  the  obliga- 

2  Okl.  234,  37  Pac.  1087.  tion  of  the  company  springs  entirely 

"  Western  U.  Tel.  Co.  v.  Potts,  120  from  contract  with   the  sender  has 
Tenn.  37,   113  S.  W.  789,  127  Am.  never  been  accepted  in  this  country, 
St.  Rep.  991,   19  L.  R.  A.    (N.   S.)  says  "here  it  is  held  by  all  courts 
479  (1907) ;  Propeller  Tow-Boat  Co.  that  the  receiver  of  a  message  may, 
V.  Western  U.  Tel.  O.,  124  €ki.  478,  maintain  an  action  against  the  com- 
52   S.   E.   766    (1905)  ;    Westera   U.  pany  for  a  breach  of  the  latter's  pub- 
Tel.   Co.   V.   Manker,    145   Ala.    418,  lie  duty,  or  an  action  on  tort." 
41    So.   850    (1906);    Purdon   Nav..  "Cowan   v.   Western   U.   Tel.   Co., 
Stores     Co.     v.     Western     U.     Tel.  122  Iowa,  379,   98  N.   W.  281,   101 
Co.,  153  Fed.  327   (1907);  Western  Am.  St.  Rep.  274,  64  L.  R.  A.  545 
U.   Tel.    Co.   V.    Schriver,    141    Fed.  (1904). 
588,  72  C.  C.  A.   596,  4  L.  R.  A. 
(N.  S.)  678  (1906). 
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the  defendant  is  liable  for  all  the  direct  injury  resulting 
from  his  wrongful  act  whether  contemplated  or  not."*  In 
the  case  of  an  action  of  tort  by  the  addressee  the  question 
arises  whether  the  plaintiff  is  subject  to  such  of  the  stipu- 
lations endorsed  on  the  message  as  have  been  sustained 
by  the  courts.  It  has  been  held  that  he  is  not."  but  the 
weight  of  authority  is  otherwise,  at  least  where  the  plain- 
tiff has  to  rely  on  the  contract.^*  It  is  settled  law  in 
America  that  a  telegraph  company  is  responsible  to  the 
receiver  of  a  message  for  any  misfeasance  by  which  he  is 
injured,  such,  for  example,  as  the  alteration  of  a  mes- 
sage," or  the  sending  a  forged  signature,  or  message, 
without  proper  inquiry."  Telegraph  companies  are  in 
some  States  made  liable  to  addressees  by  statute  for  any 
default,  irrespective  of  these  limitations." 

"Brown  v.  Chicago,  etc.  Ry.  Co.,  Manier  v.  Western  U.  Tel.  Co.,  94 

54  Wis.  342,  11  N.  W.  366,  41  Am.  Tenn.  442,  29  S.  W.  732;  Broom  v. 

Rep.  41;   Keenan  v.  Cavanaugh,  44  Western  U.  Tel.  Co.,  71   S.  C.  506, 

Vt.  268;  Hill  v.  Winson,  118  Mass.  51  S.  E.  269  (1905)  ;  Lester  v.  West- 

251,   1   Sedgwick  on  Damages,   130.  em  U.  Tel.  Co.,  84  Tex.  313,  19  S.  W. 

"Western  U.  Tel.  Co.  v.  Du  Bois,  266;  Western  U.  Tel.  Co.  v.  Hays,  63 

128  ni.  248,  21  N.  E.  4,  15  Am.  St  S.  W.  (Tex.  App.)   (1901). 
Rep.    109;    Western  U.   Tel.   Co.  ▼.        "N.  Y.  &  Washington  Tel.  Co.  v. 

McKibbon,  114  Ind.  511.  Dryburg,  35  Pa.   St  298;   Seiler  v. 

"Western  U.  Tel.  Co.  v.  Waxd-  Western   U.   Tel.    Co.,    3   Am.   Law 

baum,  113  Ga.  1017,  39  S.  E.  443,  Rev.  777. 

66  L.  R.  A.  741  (1901);  Coit  v.  "Elwood  v.  Western  U.  Tel.  Co., 
Western  U.  Tel.  Co.,  130  Cal.  667,  63  46  N.  Y.  549.  There  the  company 
Pac.  83,  80  Am.  St.  Rep.  153,  53  forwarded  a  forged  dispatch,  upon 
L.  R.  A.  678  (1901)  ;  Western  U.  the  faith  of  which  the  plaintiffs  ad- 
Tel.  Co.  V.  Van  Cleave,  107  Ky.  464,  vanced  $10,000.  Held,  that  the  com- 
54  S.  E.  827,  92  Am.  St  Rep.  366  }>any  was  liable  for  this  amount 
(1906)  ;  Russell  v.  Western  Union  s.  p.,  Strause  v.  Western  U.  Tel.  Co., 
Tel.  Co.,  57  Kans.  230,  46  Pac.  698  8  Biss.  104.  Rose  v.  U.  S.  Tel.  Co., 
(1896);  Ellis  v.  Anu  Tel.  Co.,  13  3  Abb.  (N.  S.)  408,  34  How.  Pr.  308, 
Allen,  226;  Halstead  v.  Postal  Tel.,  is  overruled. 

etc.   Co.,    193  N.  Y.  293,   85   N.   E.        "  Western  U.  Tel.  Co.  v.  McKibben, 

1078,   127  Am.   St  Rep.  952,   19  L.  114  Ind.  511,  14  N.  E.  894;  Market 

R.  A.    (N.  S.)    1021    (1908)  ;  Lewis  v.  Western  U.  Tel.  Co.,  19  Mo.  App. 

V.   Western  U.  Tel.  Co.,   117   N.   C.  80;  Herron  v.  Western  U.  Tel.  Co., 

436,  23  S.  E.   319    (1896)  ;   Frazier  90  Iowa,  129,  57  N.  W.  696.     Under 

V.  Western  U.  Tel.  Co.,  45  Ore.  414,  the  Tennessee  Code,  §  1542,  the  eom- 

78  Pac.  330,  67  L.  R.  A.  319  (1905) ;  pany  is  liable  for  delay  to  the  per- 
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§  543a.  Interstate  messages.  —  Where  a  message  is 
sent  from  an  oflSce  in  one  State  to  be  delivered  in  another 
State  the  question  arises  whether  an  action  based  on  neg- 
ligence in  transmission  or  delivery  is  governed  by  the 
laws  of  the  State  where  the  message  originated  or  of  the 
State  of  destination.  It  has  been  variously  decided,  ac- 
cording to  the  emphasis  given  by  the  courts  to  the  doc- 
trine that  the  obligation  of  the  contract  is  to  be  deter- 
mined by  the  law  of  the  State  where  it  is  entered  into  on 
the  one  hand  or  the  State  where  it  is  to  be  performed  on 
the  other.  The  materiality  of  the  question  is  chiefly  due 
to  the  recognition,  either  as  a  common-law  or  statutory 
rule,  of  the  right  of  the  recovery  of  damages  for  mental 
anguish  in  some  States  and  its  denial  in  others.  In 
Texas,  where  this  doctrine  had  its  origin,  and  where  it 
has  received  its  most  frequent  exposition  as  a  common- 
law  rule,  the  right  of  the  addressee  to  recover  for  mental 
anguish  is  enforced  or  denied  according  as  the  law  of  the 
State  where  the  message  originates  recognizes  or  repudi- 

flon  who,  upon  the  face  of  the  mes-  the  sender,  and  defendant  (Western 
aage,  appears  to  be  the  beneficiary,  U.  Tel.  Co.  v.  Wilson,  93  Ala.  32,  9 
though  no  contractual  relation  ex-  So.  414).  Mere  delivery  of  a  message 
isted  (Western  U.  Tel.  Co.  v.  Mellon,  written  on  a  leaf  torn  from  a  blank- 
96  Tenn.  66,  33  S.  W.  725).  In  an  book,  without  any  word  spoken 
action  by  the  receiver  of  a  message,  either  by  the  plaintiff's  messenger  or 
for  failure  to  deliver  it  promptly,  the  company's  operator  concerning 
the  complaint  alleged  that  defendant  the  sending  of  the  message,  and  an 
was  engaged  in  the  busines  of  trans-  absence  of  any  payment  made  or 
mitting  messages  by  telegraph  be-  tendered  of  the  price  for  transmis- 
tween  named  points ;  that  the  sender,  sion,  is  insufficient  to  create  a  Ha- 
as the  agents  of  the  receiver,  delivered  bility  against  the  company  for  failure 
the  massage  in  question  to  defend-  to  send  such  message  (Western  U. 
ant,  and  paid  therefor;  that  defend^  Tel.  Co.  v.  Liddell,  68  Miss.  1,  8  So. 
ant  transmitted  the  message  to  its  510).  Where  an  operator  accepts  a 
destination,  but  failed  to  deliver  it  message  for  transmission,  the  fact 
to  plaintiff  until  next  day.  Held,  that  there  is  no  office  at  the  place  to 
that  these  allegations  imported  an  which  it  is  to  be  sent,  does  not  re- 
aioeptance  of  the  message  by  de-  lieve  the  company  from  its  liability 
fendant,  and  the  complaint  suffi-  for  failure  to  transmit  and  deliver 
ciently  showed  a  contract  entered  (Western  U.  Tel.  Co.  v.  Jones,  69 
into  between  plaintiff,  by  his  agent,  Miss.  658,  13  So.  471). 
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ates  that  doctrine.*®    The  same  rule  obtains  in  Missouri,** 

North  Carolina  "  and  Rhode  Island.**    On  the  other  hand, 
the  right  of  such  recovery  has  been  maintained  though 

••After  some  diveraity  of  deci&ion  Co.  v.  Parsley,  121  S.  W.  (Tex.  App.) 
the  rule  seemB  settled  in  Texas  as  226  (1909).  Where  the  message  was 
sliown  by  the  following  cases:  West-  sent  from  Louisiana  to  Texas,  and 
em  U.  Tel.  Oo.  v.  Cooper,  69  S.  W.  suit  instituted  in  Texas,  the  defend- 
(Tex.  App.)  427  (1902),  where  a  ant  pleaded  that  plaintiff's  claim  was 
message  was  sent  from  Windom,  for  damages  caused  by  mental  an- 
Texas,  to  plaintiff  at  Lebanon,  Indian  guish  and  not  recoverable  under  the 
Territory,  the  sender  paying  charges,  laws  of  Louisiana;  on  demurrer  the 
including  that  for  special  delivery  plea  was  stricken  out.  Held  error, 
from  Marietta,  Indian  Territory,  to  the  court  saying:  "  It  is  contended 
Lebanan,  announcing  the  death  of  by  the  appellee  that  the  right  of  ac- 
his  mother  and  asking  him  to  come  tion  against  a  telegraph  company  for 
if  he  could  reach  there  by  an  hour  its  failure  in  the  performance  of  its 
named,  and  it  was  not  delivered  until  duty  to  transmit  and  deliver  a  mes- 
after  the  hour  stated  and  after  the  sage  promptly  does  not  rest  upon 
mother's  burial,  in  suit  by  the  sendee  contract  merely,  but  rests  upon  a 
in  Texas  to  recover  for  mental  failure  on  its  part  to  perform  a  pui>- 
anguish,  it  appearing  that  but  for  lie  duty,  and  consequently  it  may  be 
the  neglect  of  the  company  it  would  commission  of  a  tort,  and  that,  the 
have  reached  plaintiff  in  ample  time  failure  to  deliver  and  the  defendant 
to  allow  of  his  being  present  and  being  a  foreign  corporation  doing 
that  he  would  have  been  present  at  business  by  permit  in  Texas,  the 
his  mother's  burial,  it  was  contended  right  of  the  parties  are  to  be  deter- 
that  the  breach  of  the  contract  oc-  mined  by  the  laws  of  Texas.  The 
curred  in  Indian  Territory  and  as  un-  courts  of  this  State  treat  suit  of 
der  the  laws  of  the  territory  damages  this  character  as  an  acticm  to  re- 
for  mental  anguish  were  not  recover-  cover  damages  for  breach  of  ocm- 
able  they  could  not  be  recovered  in  tract"  (Western  U.  Tel.  Co.  v. 
the  action  brought  in  Texas,  held  Christenson,  78  S.  W.  (Tex.  App.) 
that  the  validity  and  interpretation  74  (1904). 

of  the   contract  were  to  be   deter-       "Reed  v.  Western  U.  Tel.  Co.,  135 

mined  according  to  the  laws  of  Texas.  Mo.  661,  37  S.  W.  904,  58  Am.  St. 

A  writ  of  error  was  refused  by  the  Rep.  600,  34  L.  R.  A.  492  (1896). 
Supreme    Ck)urt.      See    also  express       "Bryan  ▼.  Western  U.  Tel.  Co., 

approval  of  the  case  in  Western  U.  131  N.  C.  828,  43  S.  E.   1003.  133 

Tel.  Co.  v.  Waller,  96  Tex.  589,  74  N.    C.   603,   45   S.   E.   938    (1902); 

S.  W.  751,  97  Am.  St.  Rep.  926,  and  Hancock  v.  Western  Union  Tel.  €6., 

Liverpool,   etc.   Co.   v.   Phoenix,   etc  137   N.    C.   497,   49   S.    E.    962,   69 

Ins.  Co.,  129  U.  S.  397,  9  Super.  Ct.  L.  R.  A.  403   (1906). 
469,  32  L.  Ed.  788;   Gray  v.  West-       "As  concerns  the  addressee's  right 

em  U.    Tel.    Co.,    64    S.    W.    Tenn.  to  be  determined  bv  the  laws  of  the 

1063  (1901) ;  Western  U.  Tel.  Oo.  v.  state  of  destination  (Stone  v.  Postal 

Buchanan,    135    Tex.    App.    437,    80  Tel.,  etc.  Co.,  76  Atl.    (R.  I.)   762 

S.  W.  561   (1904);  Western  U.  Tel.  (1910). 
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the  message  was  sent  from  a  State  not  recognizing  the 
doctrine  if  sent  to  one  in  a  State  where  it  did  obtain,  on 
the  theory  that  the  latter  is  the  place  of  performance 
contemplated  by  the  parties,  in  Arkansas,®*  Illinois,** 
Kentucky ,*•  South  Carolina,®^  Wisconsin,^®  and  Alabama.** 
Except,  however,  where  the  statute  granting  the  right  to 
recover  controls,  it  is  held  in  South  Carolina  that  the  law 
of  the  place  of  origin  determines  the  rights  of  the 
parties.®^ 

§  544.  Connecting  lines.  —  In  determining  the  liability 
of  one  of  several  connecting  companies  in  respect  of  a 
message  received  by  one  to  be  transmitted  over  the  con- 
nected line,  resort  is  to  be  had  to  the  principles  applied 
to  the  similar  question  in  the  law  of  carriers;  and  this  is 

"Western  U.  Tel.  Co.  v.  Ford,  77  119  Ky.  625,  27  Ky.  L.  Rep.  244,  84 

Ark.    531,    92    S.    W.    538    (1906);  S.   W.   764,  86   S.   W.   982    (1906); 

Arkoneas,   etc.   Ry.   Co.   v.   Lee,   79  Weatern  U.  Tel.   Co.  v.  Laoer,   122 

Ark.  448,  96  S.  W.  148  (1906).    See  Ky.  839,  29  Ky.  L.  Rep.  379,  93  S. 

Western  U.  Tel.  C?o.  v.  Woodard,  84  W.  34,  121  Am.  St.  Rep.  60e,  6  L.  R. 

Ark.   323,    106   S.   W.   679    (1907);  A.  (N.  S.)  751  (1906). 

Western  U.  Tel.  Co.  v.  Hanley,  85  "Hughes  v.  Western  U.  Tel.  Co., 

Ark.    263,    107    S.    W.    168    (1908).  72  S.  C.  516,  52  S.  W.  107   (1906); 

The  addressee  though  living  in  State  Harrison  v.  Western  Union  Tel.  Co.» 

to  which  the  message  was  sent  where  71  S.  C.  386,  51  S.  E.  119   (1906') ; 

the  mental  anguish  doctrine  is  not  Balderston  v.  Western  U.  Tel.  Co., 

recognized  may  sue  in  Arkansas  and  79  S.  C.  I6O1,  60  S.  £.  435    (1908). 

recover    therefor    (Western   U.    Tel.  Also  entitled  to  recover  if  sent  from 

Co.  V.  Griffin,  92  Ark.  219,  122  S.  W.  South  Carolina    (Brown  v.  Western 

489    (1909).      But   see   Western   U.  U.  Tel.  Co.,  85  S.  C.  495,  67  S.  £• 

Tel.    Co.    V.    Crenshaw,    125    S.    W.  146  (1910). 

(Ark.)  420  (1910).    But  if  made  in  "Fok  v.  Postal,  etc.  Tel.  Co.,  138 

Kansas,  and  the  negligence  occurred  Wis.  648,  120  N.  W.  390  ( 1900) . 

in  Kansas  or  Missouri,  in  neither  of  •W^estem  U.  Tel.  Co.  v.  Hill,  60 

which    States    such    recovery    is    al-  So.   (Ala.)  248   (1909);  Western  U. 

lowed,   no   recovery   can   be   had    in  Tel.  Co.  v.  Fuel,  51  So.   (Ala.)   571 

Arkansas,   though   the  message  was  (1910). 

addressed    to   the    plaintiff   in   that  ••Heath  v.  Postal  Tel.,  etc.  C\).,  69 

state    (Western  U.  Tel.  Co.  v.  See,  S.  E.  (S.  C.)  283  (1910).    And  that 

126  S.  W.   (Ark.)   78   (1910).  addressee   resided   in    another   State 

*  North  Pckg.  Prov.  Co.  v.  Western  would  not  prevent  him  from  main- 

U.  Tel.  Co.,  70  111.  App.  235  (1897).  taining  his  action  in  South  Carolina 

"Howard  v.  Western  U.  Tel.  Co.,  when  the  dispatch  originated  there 
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Tiot  uniform  in  the  various  States.  The  general  Ameri- 
can rule  is  that  the  act  of  a  carrier,  in  receiving  goods 
directed  to  a  place  beyond  his  route,  does  not  imply  any- 
thing more  than  an  agreement  to  transport  them  over  his 
own  line  and  deliver  them  to  a  proper  carrier  for  trans- 
portation the  rest  of  the  way.'^  Hence  (except  in  those 
few  States  where,  on  the  contrary,  a  contract  to  deliver 
at  the  ultimate  address  is  held  to  be  impUed),  the  com- 
pany actually  in  fault  is  liable  to  the  injured  party,  al- 
though he  had  no  direct  dealings  with  it,**  while  the  pre- 
sumption is  against  the  liabiUty  of  the  telegraph  company 
first  receiving  the  message  for  the  negligence  of  connect- 
ing Unes.  If,  however,  that  company  agrees  to  transmit 
the  message  to  its  final  destination,  it  is  liable  for  the 
negligence  of  all  connecting  lines.*^'  Receipt  of  payment 
in  advance  for  the  entire  service,  though  some  evidence  of 
such  an  agreement,  is  of  itself  insuflScient.®*    The  stipula- 

(Boyd  V.  Western  U.  Tel.  Co.,  88  "Turner  v.  Hawkeye  Tel.  Co.,  41 
S.  C.  518,  71  S.  E.  28  (1911).  Iowa,  458.  Action  by  a  grain  dealer 
•*  Root  V.  Great  Western  R.  Co.,  45  on  account  of  an  incorrect  report  oi 
N.  Y.  524;  Nutting  v.  Conn.  River  the  price  of  wheat  at  Chicago  under 
R.  Co.,  1  Gray,  502;  Hood  v.  Xew  a  contract  with  the  defendant  to 
Haven  R.  Co.,  22  Conn.  1 ;  Farmers',  furnish  daily  reports  of  the  market. 
€tc.  Bank  v.  Champlain  Tr.  Co.,  23  The  defendant  reported  the  price  at 
Vt.  186.  $1.21  instead  of  $1.56,  which  was  the 
"Leonard  v.  N.  Y.,  Albany,  etc.  true  price.  Defendant's  line  did  not 
Tel.  Co.,  41  N.  Y.  544;  Baldwin  v.  extend  to  Chicago;  but  at  Grinnell 
U.  S.  Tel.  Co.,  1  Lans.  125.  See  s.  c,  it  connected  with  another  line  reach- 
on  demurrer,  54  Barb.  505,  6  Abb.  ing  to  that  city,  from  which  the 
N.  S.  405;  and  on  appeal,  45  N.  Y.  market  reports  were  obtained;  held, 
744.  In  the  former  case,  the  defend-  that  burden  lay  upon  defendant  to 
ant  had  no  real  interest  in  contesting  show  that  the  report  received  by  it 
this  point,  having  indemnified  the  at  Grinnell  was  incorrect.  Plaintiff 
company  in  fault,  and  took  no  recovered.  The  decision  in  Sweatr 
pains  to  change  the  decision  in  land  v.  Hlinois,  etc.  Tel.  Co.,  27 
this  particular.  The  second  tele-  Iowa,  435,  that  the  burden  of  prov- 
graph  company  was  also  held  liable  ing  negligence  is  upon  defendant, 
in  Smith  v.  Western  U.  Tel.  Co.,  84  was  distinguished,  on  the  ground 
Tex.  35&,  19  S.  W.  441;  Western  U.  that  the  contract  sued  on  in  that 
Tel.  Co.  V.  Lyman,  3  Tex.  Civ.  App.  case  restricted  the  defendant's  Ha/- 
460,  22  S.  W.  656;  Martin  v.  Weatem  bility. 

TJ.  Tel.  C6.,  1  Tex.  Civ.  App.  143,  20  ••  De  Rutte  v.  N.  Y.,  Albany,  etc 

S.  W.  860.  Tel.  Co.,  1  Daly,  547 ;   Western  U. 
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tion  for  exemption  by  the  initial  company  is  generally  in 
the  following  form,  '*  The  company  is  hereby  made  the 
agent  of  the  sender,  without  liability,  to  forward  this 
message  over  the  lines  of  any  other  company  when  neces- 
sary to  reach  its  destination.  *  *  So  far  as  it  exempts  the 
initial  company  from  the  negligence  or  other  wrong- 
doing of  connecting  lines  it  is  valid.®'  But  it  has  no  effect 
in  relieving  the  original  company  from  its  own  negli- 
gence, whether  in  delivery  to  such  connecting  line  or 
otherwise.®'  It  is  of  course  bound  to  make  prompt  de- 
livery and  liable  for  any  negligent  failure  to  do  so.®^ 
Error  in  the  dispatch  as  delivered  to  the  addressee  makes 
a  prima  facie  case  against  the  connecting  line."^ 

Tel.    Co.   V.    Shumate,   2    Tex.    Civ.  Ed.]    969).     The  courts  in  Canada 

App.  429,  21  S.  W.  109.    An  adverse  would  doubtless  now  feel  bound  to 

decision    in    Canada    (Stevenson    v.  follow  the  House  of  Lords. 

Montreal  Tel.  Co.,  16  U.  C.  [Q.  B.]  "Conrad  v.  Western  U.  Tel.  Co., 

^30),  WBM  based  upon  a  judgment  of  162  Pa.  St.  204,  29  Atl.  888;  West- 

the  Exchequer  Chamber  in  Collins  v.  em   U.   Tel.    Co.   v.   Stratemeier,   6 

Bristol,  etc.  R.  Co.,  1  Hurlst.  &  N.  Ind.    App.     125,     32    N.     E.     871; 

SIT,  which  was  reversed  upon  this  Pacific   Tel.   Co.   v.   Underwood,    37 

very  point  by  the  House  of  Lords  (7  Neb.   315,  55   N.   W.   1057,  40   Am. 

H.  L.  Cas.  194,  5  Hurlst.  &  N.  [Am.  St,   Rep.  490;    Hellams  v.   Western 

Ed.]    969).     The   courts  in   Canada  U.   Tel.  Co.,  70   S.  C.   83,   49   S.   E. 

would  doubtless  now  feel  bound  to  12      (1904);     Baldwin     v.     United 

follow  the  House  of  Lords.    DeRutte  States  Tel.  Co.,  45  N.  Y.  744,  6  Am. 

v.  New  York,  etc  Tel.  Co.,  1  Daly,  Rep.   165;    Western  U.   Tel.   Oo.  v. 

547.     But    see    Baldwin    v.    United  Munford,    87    Tenn.    190,    10   S.   W. 

States  Tel.  Co.,  45  N.  Y.  744,  6  Am.  318,  10  Am.  St.  Rep.  630,  2  L.  R.  A. 

Rep.   1657;   Western  U.  Tel.  Co.  v.  601;   Western  U.  Tel.  Co.  v.  Jones, 

Shumate,  2  Tex.  Civ.  App.  429,  21  81  Tex.  271,  16  S.  W.  1006;  Western 

S.  W.  109  (in  this  case  there  was  no  Union  Tel.  Co.  v.  McDcmald,  42  Tex. 

stipulation   against  liability   beyond  App.  229,  95  S.  W.  691   (1906). 

its  own  lines).    An  adverse  decision  ••Western  U.  Tel.  Co.  v.  Seals,  45 

in    Canada    (Stevenson  v.   Montreal  S.    W.     (Tex.    App.)     964     (1898); 

Tel.  Co.,  16  U.  C.  [Q.  B.]  530),  was  Squire  v.   Western  U.   Tel.   Co.,   98 

based  upon  a  judgment  of  the  Ex-  Mass.  232,  93  Am.  Dec.  157. 

cliequer  Chamber  in  Collins  v.  Bris-  •^  Western   U.    Tel.    Co.    v.    Seals, 

tol,  etc.  R.  Co.,  1  Hurlst.  &  N.  517,  supra;  Western  U.  Tel.  Co.  v.  Mc- 

which  was  reversed  upon  this  very  Ilvoy,    107   Ky.   633,   55   S.   W.   428 

point  by  the  House  of  Lords   (7  H.  (1900). 

L.  Case,  194,  5  Hurlst.  &  N.   [Am.  "See  §  566,  note  272,  post. 
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§  545.  Power  to  make  regulations.  —  The  power  of  a 
telegraph  corporation,  whether  implied  by  the  grant  of  a 
charter,  or  expressed  in  the  statute  itself,  to  make  regula- 
tions for  the  conduct  of  its  business,  does  not  enable  it  to 
shield  itself  from  liability  to  others  by  regulations  which 
are  not  reasonable.**  It  owes  a  duty  of  service  to  the 
pubUc  which  it  cannot  thus  evade.  It  has  general  power 
to  make  such  reasonable  regulations  for  the  transaction 
of  its  business  as  the  nature  of  the  business  justifies ;  and 
its  regulations  for  this  purpose,  so  far  as  held  reasonable 
by  the  courts,  may  afford  ground  for  exempting  it  from 
liability  or  qualifying  the  extent  of  that  liability,  in  case 
of  non-compliance  therewith.  But  a  mere  rule  or  regula- 
tion, declaring  that  the  company  will  not  be  liable  for 
damages  in  certain  cases,  where  at  common  law  or  by 
statute  it  is  liable,  is  not,  in  our  judgment,  a  **  rule  or 
regulation  ' '  at  all,  and  should  be  treated  as  void. 

§  546.  Certain  reasonable  rules  considered.  —  Among 
the  common  regulations  of  telegraph  companies  which  we 
consider  reasonable,  are  those  which  require  all  messages 
to  be  in  Roman  letters,  legibly  written,  without  abbrevia- 

"Fowler  v.  Western  U.  Tel.  Co.,  v.  Illinois,  etc.  Tel.  Co.,  27  lowm, 
80  Me.  381,  15  Atl.  29;  Ellis  v.  433.  The  same  ruling  has  often  heen 
American  Tel.  Co.,  13  Allen,  226;  made  in  unreported  cases.  On  & 
Marvin  v.  Western  U.  Tel.  Co.,  15  trial  in  1887,  the  singular  fact  was 
Chic.  Legal  News,  416;  Western  U.  developed  that  few  of  these  "rules,** 
Tel.  Co.  V.  Moore,  12  Ind.  App.  136,  so  often  relied  upon  as  defenses,  have 
39  N.  E.  874;  Brown  v.  Western  U.  ever  been  actually  adopted  by  the 
Tel.  Co.,  6  Utah,  219,  21  Pac.  988  telegraph  company  which  transacts 
[Sunday  closing].  The  general  prin-  nine-tenths  of  the  business  in 
ciple,  that  rules  must  be  reasonable,  America ;  and  they  were  therefore  ex- 
is  clearly  implied  in  all  the  cases  eluded  (Pearsall  v.  Western  U.  Tel. 
hereafter  cited,  especially  in  Prim-  Co.,  44  Hun,  532,  alTd,  124  N.  Y. 
rose  V.  Western  U.  Tel.  Co.,  154*  U.  256,  26  N.  E.  534;  Gardner  v.  Provi- 
S.  1,  14  R.  Ct.  1098.  In  U.  S.  Tel.  denoe  Tel.  Co.,  23  R.  I.  262,  49  AtL 
Co.  V.  Gildersleve,  29  Md.  232,  held  1004  ( 1901 ) ;  Davis  v.  Western  U. 
that  the  company  could  not,  by  its  Tel.  Co.,  46  W.  Va.  48,  32  S.  E. 
rules,  avoid  liability  for  gross  negli-  1026;  Roche  v.  Western  U.  Tel.  Co., 
gence,  such  as  an  entire  failure  to  24  Ky.  L.  Rep.  845,  70  S.  W.  39 
transmit  a  message.     See  Sweatland  (1902). 
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tions  or  figures,  to  contain  the  full  and  precise  address 
of  the  person  intended  to  receive  the  message,  and  either 
to  be  signed  with  the  name  of  the  sender  or  indorsed 
therewith.  We  think,  too,  that  in  general  a  written  ac- 
knowledgment from  the  receiver  of  the  message  may  be 
required  as  a  condition  of  delivery.  The  company  has 
no  right  to  lay  down  a  rule  absolutely  excluding  all  mes- 
sages not  in  the  English  language,  or  not  intelligible  to 
the  operator  ;^°"  but  a  rule  prescribing  a  moderate  extra 
charge  for  messages  in  cipher,  or  in  a  foreign  language, 
would  be  perfectly  reasonable.^®^  And  a  rule  requiring 
a  stipulation  that  the  company  will  not  be  liable  for 
errors  in  cipher  or  obscure  messages,  and  that  no  em- 
ployee is  authorized  to  vary  this  restriction,  is  held  in 
some  jurisdictions  not  unreasonable  or  against  public 
policy.^®*  Roman  letters  may  be  properly  required;  be- 
cause telegraphers  usually  have  no  other  alphabet  in  use, 
and  cannot  justly  be  expected  or  required  to  have  any 
other.^®'  Regulations  requiring  prepayment  of  messages 
and  answers  are  not  unreasonable.^®*    Regulations  may 

^  In  Western  U.  Tel.  Co.  v.  Reyn-  ington  Tel.  Co.  v.  Dryburg,  36  Pa. 

olds,  77  Va.   173,  it  was  held  that  St.  2»8. 

the     company     could     not     justify  '••Prepayment    of    messages    may 

wholly  neglecting  to  transmit  a  mes-  obviously  be  required,  in  accordance 

sage,    by    showing   that   it    was    in  with  the  rule  as  to  common  oarriers 

cipher  and  unintelligible.  (see  §  488,  ante) ;  and  it  is  so  held 

*"See  cipher  telegrams,  liability  of  (Western  U.  Tel.  Co.  v.  Liddell,  68 

company    for    errors    and   for   non-  Miss.  1,  8  So.  610).    But  it  is  waived 

delivery,   and   measure   of   damages,  by    acceptance   of   the   message    for 

discussed,  by  Seymour  D.  Thompson,  transmission,  without  requiring  pay- 

83  Cent.  Law  J.  147.  ment,  especially  where  the  agent  de- 

"•  Primrose  v.  Western  U.  Tel.  Co.,  dined  to  receive  compensation,  and 

164  U.  S.  1,  14  S.  Ct^  1008;  Cannon  requested  that  the  person  to  whom 

▼.  Western  U.  Tel.  Co.,   100  N.   C.  the  message  was  sent  be  allowed  to 

311,  6  Am.  Rep.  690;  Hill  v.  Western  pay   (Western  U.  Tel.  Co.  v.  Yopst, 

U.  Tel.  Co.,  42  S.  C.  367,  20  So.  136,  118  Ind.  248,  20  N.  E.  222).     Pre- 

46  Am.  St.  Rep.  734   (1806) ;  West-  payment  of  answers  may  be  required 

em  U.  Tel.  Co.  v.  Cooper,  71  Tex.  (Western   U.   Tel.   Co.   v.   McGuire, 

607,  1  L.  R.  A.  728,  10  Am.  St.  Rep.  104  Ind.    130;    followed,  with   some 

772.    But  see  §  647,  note,  infra.  hesitation  as  to  the  grounds  of  the 

'"See   remarks   of  Woodward,   J.,  decision,  in  Hewlett  v.   Western  U. 

upon  this  point,  in  N.  Y.  &  Wash-  Tel.  Co.,  28  Fed.   181;   Western  U. 
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be  made  requiring  a  reasonable  deposit  for  the  prompt 
delivery  of  a  message  beyond  a  reasonable  distance  from 
the  station ;  ^®*  but  such  demands  must  be  confined  within 
such  limits  as  the  courts  deem  reasonable ;  ^^  and  they 
can  only  be  enforced  in  a  reasonable  manner.^®^  Reason- 
able ofl5ce  hours  may  be  prescribed,  outside  of  which 
messages  will  not  be  received  or  delivered/®'  The  com- 
pany may  require  all  messages  to  be  handed  in  at  one  of 

Tel.  Co.  V.  DuBois,  128  lU.  248,  21  95  Tex.  420,  67  S.  W.  767    (1902); 

N.  E.  4,  15  Am.  St.  Rep.  109;  West-  Western  U.  Tel.  Co.  v.   Haney,  67 

em  U.  Tel.  Co.  v.  Henley,  157  Ind.  Kans.    729,    74    Pac.    250    (1904); 

90,  60  N.  E.  682    (1901);   Western  Western  U.  Tel.  Co.  v.  Trotter,  55 

U.  Tel.  Co.  V.  Yopst,  118  Ind.  248,  20  111.  App.  659;  Arkansas,  etc.  Ry.  Co. 

N.  E.  222,  3  L.  R.  A.  224;  Macpher-  v.  Stroude,  82  Ark.  117,  100  S.  W. 

son  V.  Western  U.  Tel.  Co.,  52  N.  Y.  760  (1906). 

Super.  232,   1   Am.  Elec.  Cas.  755;        ^A     regulation      requiring     the 

Western  U.  Tel.  Co.  v.  Snodgrass,  94  sender  of  a  telegram  to  pay  in  ad- 

Tex.  284,  60  S.  W.  308;   Cogdell  v.  vance  charges  for  the  delivery  of  the 

Western  U.  Tel.  Co.,  135  N.  C.  431,  message  in  case  the  addressee  lives 

47  S.  E.  490  (1904).  *  heyond     its     free     delivery     limits 

""Western  U.  Tel.  Co.  v.  Hender-  whether  the  sender  knows  the  di^ 

son,  89  Ala.  510,  7  Sa  419;  Whitte-  tanoe    of    the    addressee's    residence 

more  v.  Western  U.  Tel.  Co.,  71  Fed.  from  the  station  or  not,  is  unreasoo- 

651.    A  rule  limiting  free  delivery  in  able  and  invalid    (Western  U.  TeL 

a  town  of  5,000  inhabitants  to  one-  Co.  v.  Moore,  12  Ind.  App.  136,  99 

half  mile  from  its  office  is  reasonable  N.  E.  874).    Kote  105,  supra, 
(Western  U.  Tel.  Co.  v.  Trotter,  55       *" Western  U.  Tel.  Co.  v.  Womadc^ 

111.  App.  659).     The  usual  form  of  9  Tex.  Civ.  App.  607,  29  S.  W.  932; 

such     stipulation     is     as     follows:  Western   U.   Tel.   Co.   v.   Teague,    & 

"  Messages    will    be    delivered    free  Tex.  Civ.  App.  444,  27  S.  W.  958. 
within    one-half    mile    of    the    com-       ""Western  U.  Tel.  Co.  v.  Georgia 

pany's  office  in  towns  of  5,000  popula-  Cotton  Oo.,  94  Ga.  444,  21  S.  E.  835; 

tion  or  less,  and  within  one  mile  of  Western  U.  Tel.  Co.  v.  Wingate,   5 

such  office  in  other  cities  or  towns.  Tex.   Civ.   App.   394,  25   S.   W.   439 

Beyond    these    limits    the    company  [sender  knew  the  hours] ;   Western 

does  not  undertake  to  make  delivery,  U.  Tel.  Co.  v.  May,  8  Tex.  Civ.  App. 

but   will,    without   liability,    at   the  176,  27  8.  W.  760   [sender  did  not 

sender's  request,  as  his  agent  and  at  know] ;  Western  U.  Tel.  Co.  v.  Van 

his  expense,  endeavor  to  contract  for  Cleave,  107  Ky.  464,  54  S.  W.  827, 

him  for  such  delivery  at  a  reason-  92  Am.  St.  Rep.  366   (1905):  Roche 

able  price."     Charge  covering  cost  of  v.  Western   U.   Tel.   Co.,  24  Ky.  L. 

delivery  beyond  free  delivery  limits  Rep.    845,    70    S.    W.    39     (1900); 

( Western   U.   Tel.   Co.   v.   Jennings,  Sweet  v.  Postal  Tel.,  etc.  Co.,  22  R.  I. 

98  Tex.  465,  84  S.  W.  1056   (1905) ;  1,  344,  47  Atl.  881,  63  L.  R.  A.  732 

Western  U.  Tel.  Co.  v.  Swearingen,  (1809). 
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its  offioes,  and  refuse  to  be  responsible  for  messages- 
handed  to  its  servants  outside,  when  not  authorized  ta 
receive  them.*^'  But  it  cannot  relieve  itself,  by  any  rule,, 
from  responsibility  for  a  servant,  sent  by  it  to  receive  a 
message  anywhere."® 

§  547.  Certain     unreasonable     rules     considered. — 

Among  the  rules  which  we  consider  highly  unreasonable 
and  unjust  (if  it  is  to  be  regarded  as  a  **  rule  '*  at  all), 
is  one  which  it  has  become  usual  for  telegraph  companies 
to  make,  exempting  themselves  from  all  liability  for  the 
non-delivery  of  unrepeated  messages,  and  from  any 
greater  liability,  in  respect  to  repeated  messages,  than 
for  the  mere  repayment  of  the  money  paid  for  transmis- 
sion. This  rule,  if  valid,  enables  a  telegraph  company  to 
exercise  its  own  pleasure  about  the  delivery  of  a  message, 
with  absolute  impunity.  For,  not  content  with  the  old 
form  of  their  rules,  which  exempted  the  companies  from 
liability  for  errors  and  delays,  they  have  extended  their 
freedom  from  liability  to  every  case  of  the  non-delivery 
of  a  message,  so  that  the  public  have  not,  if  these  rules 
and  contracts  are  valid,  the  slightest  guaranty  for  sa 
much  as  an  effort  to  put  messages  in  the  course  of  trans- 
mission,"^ or  to  attend  to  their  reception  when  trans- 
mitted. And  although  the  absolute  freedom  from  liability 
thus  provided  for  extends  only  to  unrepeated  messages,, 
yet  the  repetition  of  a  message  has  not  the  slightest  ten- 
dency to  secure  its  safe  delivery  after  it  has  been  reduced 
to  writing  at  the  further  end  of  the  line.    If,  then,  the 

*•  Stamey  v.  Western  U.  Tel.  Co.,  agent  of  the  sender,  is  invalid  ( Will 
02  Ga.  613,  18  S.  E.  1008.  See,  for  v.  Postal  Cable  Co.,  3  N.  Y.  App. 
this  principle,  Cronkite  v.  Wells,  32  Div.  22,  37  N.  Y.  Snpp.  D33 ) . 
y.  Y.  247,  holding  that  an  express  "*  It  has  been  held  that  such  a  rule 
company's  clerk  cannot  bind  the  is  not  to  be  interpreted  so  as  to  have 
company  by  receiving  packages  at  this  effect  (Bimey  v.  N.  Y.  &,  Wash- 
any  other  place  than  its  office.  ington   Tel.   Co.,   18  Md.   331)  ;   but 

"•  A  regulation  that  its  messenger  rules  could  easily  be  devised  which 

boy,  sent  to  receive  a  telegram  for  would  secure  this  result, 
transmission,    shall   be    deemed   thft 
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company  may  exempt  itself  from  all  liability  for  non- 
delivery under  those  circumstances,  on  the  ground  that 
the  message  was  not  repeated  once,  it  can  as  well  refuse 
to  pay  damages  unless  the  message  is  repeated  five  hun- 
dred times.  Besides,  such  a  regulation  deprives  the 
sender  of  all  real  relief  unless  he  enters  into  a  special 
contract  of  insurance  (at  rates  which  are  purposely  made 
so  exorbitant  that  no  one  ever  insures) ;  and  this,  too, 
when  the  sender  does  not  want  absolute  insurance,  but 
only  wants  security  for  the  use  of  reasonable  care  and 
diligence.  Such  rules  have  repeatedly  been  held  void/" 
On  the  same  footing  stands  the  more  ingenious  "  rule  '^ 
by  which  companies  have  latterly  required  that  all  mes- 
sages should  be  written  upon  a  paper  containing  an  ex- 
press assent  to  the  foregoing  conditions.  We  believe  that 
no  court  has  ever  held  or  ever  will  hold  a  telegraph  com- 
pany justified  in  refusing  a  message  written  upon  a  blank 
paper,  or  accompanied  by  an  express  refusal  to  submit 

^  So  held,  under  the  Indiana  stai-  decisions  can  be  cited  here :  West- 
ute  (Western  U.  Tel.  Co.  v.  Meek,  tern  U.  Tel.  Co.  v.  Short,  53  Ark. 
49  Ind.  53).  So  held,  at  common  434,  14  S.  W.  649,  9  L.  R.  A.  744; 
law,  in  Wisconsin  (Candee  v.  West-  Western  U.  Tel.  Co.  v.  Milton,  53 
em  U.  Tel.  Co.,  34  Wis.  471;  Hib-  Fla.  484,  43  So.  495,  125  Am.  St. 
bard  v.  Western  U.  Tel.  Co.,  33  Wis.  Rep.  1077,  11  L.  R,  A.  (N.  S.)  560 
568  [night  message,  half  rates] ;  mes-  (1907)  ;  Western  U.  Tel.  Co.  v.  Eu- 
sage  never  delivered,  and  non-deliv-  banks,  100  Ky.  591,  38  S.  W.  1068, 
ery  not  excused])  ;  in  Maine  (True  18  Ky.  L.  Rep.  995,  66  Am.  St.  Rep. 
V.  International  Tel.  Co.,  60  Me.  9;  361,  36  L.  R.  A.  711  (1906)  ;  Wil- 
Bartlett  v.  Western  U.  Tel.  Co.,  62  liamson  v.  Postal  Tel.,  etc.  Co.,  161 
Me.  209  [night  message,  half  rates] ) ;  X.  C.  22.3,  65  S.  E.  974  (1909): 
in  Vermont  (Gillis  v.  Western  U.  ^Blackwell,  etc.  Ca  v.  Western  U. 
Tel.  Co.,  61  Vt.  461,  17  Atl.  736)  ;  in  Tel.  Co.,  17  Okl.  376,  89  Pac  235 
Kentucky  (Smith  v.  Western  U.  Tel.  (1907)  ;  Postal  Tel.,  etc.  Co.  v.  Sun- 
Co.,  83  Ky.  104).  It  has  been  so  held  set  Construction  Co.,  102  Tex.  1.58. 
in  Alabama,  Arizona,  Arkansas,  Colo-  114  S.  W.  98  (1907) ;  Fox  v.  Postal 
rado,  Florida,  Georgia,  Illinois,  In-  Tel.,  etc.  Co.,  138  Wis.  648,  120 
diana,  Iowa,  Kansas,  Kentucky,  Loui-  N.  W.  399  (1909).  Contra:  Cali- 
siana,  Maine,  Mississippi,  Missouri,  fornia,  Maryland,  Massachusetts, 
Nebraska,  New  Mexico,  North  Caro-  Michigan,  New  York,  Pennsylvania 
Una,  Ohio,  Oklahoma,  Tennessee,  and  United  States  courts:  Colt  ei 
Texas,  Utah,  Vermont  and  Wiscon-  al.  v.  Western  U.  Tel.  Co.,  130  Cal. 
sin.     A  few  only  of  the  numerous  667,  63  Pac.  83,  80  Am.  St.  Repw  163, 
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to  any  conditions  not  imposed  by  law."*  It  may  be  taken 
as  settled  law  that  a  message,  written  upon  a  paper  not 
containing  such  assent,  and  accepted  by  the  company,  is 
not  in  any  way  affected  by  such  a  rule."*  A  telegraph 
company  cannot  excuse  itself  from  liability  for  delay  or 
failure,  caused  by  a  strike  of  its  employees,"'  and  it  is 
not  justified,  under  such  an  emergency,  in  requiring,  as  a 
condition  of  receiving  a  message,  that  it  be  stamped 
"**  subject  to  delay.  *'  "•  A  stipulation  for  exemption  from 
liabiUty  for  negligence  in  transmitting  cipher  messages 
is  held  void  in  some  jurisdictions.^ 


IIT 


§  548.  Notice  of  rules  necessary.  —  It  was  once  said,  by 
n  judge  of  the  highest  court  in  Maryland,  that  every  per- 
son dealing  with  a  telegraph  company  is  bound  to  know 
its  rules,  and  is  bound  by  them,  whether  he  has  any 
notice  of  them  or  not,  and  whether  the  company  has  pub- 
lished them  or  not."*  This  ruling  was  wholly  unnecessary 
to  the  decision  of  the  cases  in  which  it  was  made.  But 
whatever  may  be  its  treatment  in  Maryland,  we  cannot 
doubt  that  a  doctrine,  so  utterly  unlike  anything  which 
lias  passed  under  the  name  of  justice  between  man  and 

53  L.  R.  A.  678    (1901) ;  Wheelock  Co.,  20  N.  Y.  48).  and  indeed  as  to 

v.   Postal   Tel.,  etc.   Co.,    197   Mass.  principals  generally  (see  an^e,  §  146). 

119,  83  N.  E.  313    (1900)  ;  Halsted  '"Marvin  v.  Western  U.  Tel.  Co., 

V.   Postel  Tel.,  etc.   Co.^   193  N.  Y.  15  Chic.  Leg.  N.  416. 

293,  85  N.  E.  1078,  127  Am.  St.  Rep.  "^  Western  U.  Tel.  Co.  v.  Eubank, 

52,  19  L.  R.  A.  (N.  S.)  1021  (1908)  ;  100  Ky.  691,  38  S.  W.  1068,  66  Am. 

Primrose  v.  Western  U.  Tel.  Co.,  154  St.  Rep.  361,  36  L.  R,  A.  711  (1897) ; 

U.    S.    1,    14    Super.    Ct.    1098,    38  Postal    Tel.,    etc.    Co.    v.    Wells,    82 

L.  ed.  883;  Box  v.  Postal  Tel.  Co.,  Miss.  733,  35  So.  190   (1903).     For 

165  Fed.  138,  91  C.'C.  A.  172.  damages   recoverable   in   such   cases, 

"•  But  see  Harris  v.   Western  U.  see  §  766a,  post. 

Tel.  Co.,   121   Ala.  519,  25  So.  910,  "•Birney  v.  N.  Y.  ft  Washington 

77  Am.  St.  Rep.  70  (1906).  Tel.  Co.,  18  Md.  331.    See  U.  S.  Tel. 

*»*Pear8all  v.  Western  U.  Tel.  Co.,  Co.  v.  Gildersleeve,  29  Md.  232,  and 

124  N.  Y.  256,  26  N.  E.  534,  alTg  Western   U.   Tel.    Co.   v.   Carew,   15 

44  Hun,  532.     But  see  §  540,  notes  Mich.   525.     Also  cited,  but  not  on 

37,  38,  39,  ante,  the    point    under    discussion,     Wa- 

"*This  is  well  settled  as  to  car-  ters  v.  Riggin,   19  Md.  652;    Craw- 

riers  of  goods  (Blackstock  v.  Erie  R.  furd    v.    Beall,    21    Md.    234-236; 

[Law  of  Neg,    Vol.  1 — 96] 
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man  in  any  age,  will  not  be  entertained  by  the  courts  of 
any  other  State.  We  cannot  pay  it  the  respect  of  a  formal 
refutation.  The  moral  sense  must  be  weakened  by  giving 
even  sober  consideration  to  such  a  proposition.  It  may 
be  taken  as  settled  law,  throughout  the  United  States, 
that  no  amount  of  notice  given  to  the  pubUc,  by  a  tele- 
graph company,  of  its  requirement  that  messages  shall 
be  repeated  or  insured,  or  anything  of  that  kind,  in  order 
to  make  it  Uable  in  damages,  will  have  any  effect  upon  the 
rights  of  a  person  dealing  with  such  company,  who  did 
not  in  fact  know  of  the  rule."*  And  it  makes  no  difference 
that  such  person  had  notices  of  this  kind  in  his  possession 
or  constantly  under  his  eyes,  if  he  did  not  in  fact  read 
them."*^  Nor  does  it  make  any  difference  that  he  was  a 
stockholder  in  the  company.  Stockholders  are  not  charge- 
able with  notice  of  all  the  company  *s  rules  and  regula- 
tions."^ 

Baltimore,     etc.     Assn.     v.     Grant,  S.   W.    (Tex,   Civ.  App.)    1137    [de- 
41  Md.  560 ;  Union  Ry.  Co.  v.  State,  posit  for  extra  charges] ;   Brashears 
72  Md.   159;  Dodge  v.  Hughes,   110  v.  Western  U.  Tel.  Co.,  45  Mo.  App. 
Md.  382,  72  Atl.  1038    (1909)  ;   An-  433  [same];  Bierhaus  v.  Western  U. 
napolis,  etc.   Co.  v.   Fredericks,    112  Tel.  Co.,  8  Ind.  App.  246,  34  X.  E. 
Md.  457,  77  Atl.  56  (1910).  581  [limit  to  delivery  hours] ;  West- 
"•  Pearsall  v.  Western  U.  Tel.  Co.,  em  U.  Tel.   Co.  v.  Neel,  25  S.  W. 
124  N.  Y.  256,  26  N.  K  534,  aff*g  44  (Tex.  Civ.  App.)   661   [same] ;  Beas- 
Hun,   532.     In   Clement  v.   Western  ley  v.  Western  U.  Tel,  Co.,  39  Fed. 
U.  Tel.  Co.,  137  Mass.  463,  a  contract  181     [requirement    of    stipulations], 
limiting  liability  was  held  to  be  es-  But  if  plainly  printed  on  its  blanks, 
tablished,    upon    evidence    that    the  according  to  the  weight  of  authority, 
sender  had  been  accustomed  to  use  knowledge  will  be  conclusively  pre- 
printed forms  containing  such  a  con-  sumed  (Western  U.  Tel.  Co.  v.  Pre- 
tract;  although  the  message  in  that  vatt,  149  Ala.  106,  43  So.  106  (1907) ; 
case  had  not  been  written  upon  one.  Jacob  v.   Western  U.   Tel.   Co.,   136 
This  ruling  seems  to  us  ill-considered  Mich.  600,   98   N.   W.   402    ( 1903) ; 
and    altogether   erroneous.      It    waa  Western  U.  Tel.  Co.  v.  Courtney,  113 
overruled  in  the  Pearsall  case,  9upra.  Tenn.   482,   82   8.    W.   484    (1904); 
The  New  York  decision  has  been  fol-  Postal  Tel.,  etc.  Co.  v.  Nichols,  159 
lowed  and  applied  in  numerous  cases;  Fed.  643,  89  C.  C.  A.  685,  12  L.  R. 
for  example:     Western  U.  Tel.  Co.  A.    (N.  S.)    870   (1908) 
V.  Cunningham,  99  Ala.  314,  14  So.  *"  Pearsall  v.  Western  U.  Tel.  Co., 
579     [rule    requiring    prepayment] ;  aupra. 
Western  U.  Tel.  Co.  v.  CKeefe,  29  *"Id. 
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§  549.  [Consolidated  with  §  548.] 

§  550.  Limitation  of  liability  by  mere  notice.  — The 

well-settled  principles  of  the  law  of  carriers  in  this 
country,  resting  upon  their  public  duty,  forbid  that  tele- 
graph companies,  as  common  carriers  of  messages,  should 
have  power  to  restrict  their  duties  or  liabilities  by  a  mere 
notice,"*  unless  there  is  sufficient  evidence  of  the  assent 
of  their  customers  thereto  to  create  a  contract  between 
them.  The  general  rule,  however,  determined  by  the 
weight  of  authority,  is  that  if  the  rules,  regulations  or 
stipulations  of  a  company  limiting  its  liability  are  reason- 
able and  not  in  conflict  with  positive  law  or  public  policy, 
and  are  printed  on  the  blanks  furnished  their  customers, 
they  will  be  conclusively  presumed  to  have  known  them 
and  be  estopped  from  denying  their  assent."'  A  view 
that  conunands  itself  to  reason,  but  which  does  not  seem 
to  have  been  extensively  announced,  is  that  where  the 
rule,  regulation  or  stipulation  is  otherwise  valid  one  who 
has  knowledge  of  it  is  bound  by  it,  whether  printed  on  the 
blanks  or  not."*  And  it  has  been  held  in  at  least  one 
jurisdiction  that  where  the  rule  is  printed  on  the  blanks 
it  is  a  question  of  fact  for  the  jury  whether  the  sender 

"•Although    in    England    carriers  R.  Co.  v.  Baldauf,   16  Pa.   St  67; 

were  allowed  to  limit  their  liabilities  Swindler  v.  Hilliard,  2   Rich.  Law» 

by  public  notice,  yet  in  most  of  the  286;  Reno  ▼.  Hogan,  12  B.  Mon.  63; 

States  of  our  Union,  and  in  the  Fed-  Barney  v.  Prentiss,  4  Harr.  &  J.  317 ; 

eral  courts,  this  power  has  been  de-  Railroad  Co.  v.  Lockwood,  17  Wall 

nied  to  them   (Cole  v.  Goodwin,  19  367). 

Wend.    261 ;    Nevins    v.    Bay    State  ""  Grinnell  v.  Western  U.  Tel.  Co., 

Steamboat  Co.,  4  Bosw.  226;  West-  113   Mass.   229,   18  Am.   Rep.   486; 

ern  Transp.  Co.  v.  Newhall,  24  111.  Breese  v.  United  States  Tel.  Co.,  48 

466;  Falvey  v.  Northern  Transp.  Co.,  N.  Y.  132,  8  Am.  Rep.  526;  Womack 

16    Wis.    129;    Steele   v.   Townsend,  v.  Western  U.  Tel.  Co.,  58  Tex.  176, 

37  Ala.  247;  Edwards  v.  Cahawba,  44  Am.  Rep.  614;  Primrose  v.  West- 

14   La.   Ann.  220.     See   Kimball  v.  ern  U.  Tel.  Co.,  164  U.  S.   1,  38  L. 

Rutland,   etc.   R.   Co.,   26   Vt.   247;  Ed.  883,  14  Supr.  Ct.  1698. 

Farmers',    etc.    Bank    v.    Champlain  "*  Western  U.  Tel.  Co.  v.  Buchanan, 

Trans.  Co.,  23  Id.  186;  Camden,  eta  35  Ind.  429,  7  Am.  Rep.  744. 
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had  notice  of  it  or  not,  in  the  light  of  the  facts  of  the 
particular  case."" 

§  551.  Idmitation  of  liability  by  contract.  —  The  only 
remaining  method,  and,  in  our  opinion,  the  only  method 
Ly  which  the  liabilities  of  a  telegraph  company  can  be 
restricted,  is  by  special  contract  between  the  company 
and  its  customer.  But  to  make  such  a  contract  valid,  it 
must  have  not  only  the  consent  of  the  parties,  but  also  a 
consideration.  The  mere  undertaking  of  the  carrier  to 
perform  his  ordinary  service  for  his  ordinary  compensa- 
tion is  no  consideration  for  a  contract  restricting  his  lia- 
bility, since  he  neither  does  nor  promises  anything  more 
than  he  was  bound  to  do  without  any  such  stipulation. 
There  must  be  some  abatement  from  his  regular  charge 
in  order  to  give  vitality  to  the  special  contract.^ 


126 


§  552.  Proof  of  special  contract.  —  A  special  contract 
is  sufficiently  proved  by  the  production  of  a  paper,  printed 
or  written,  embodying  the  contract,  and  signed  by  the 
sender  of  the  message."^  It  is  not  necessary  to  prove,  in 
addition,  that  he  read  the  paper  before  signing  it.  That 
is  a  matter  of  defence.  And  even  if  he  did  not  read  the 
paper,  that  fact  alone  is  not  enough  to  relieve  him  from 
responsibility  for  its  contents.  In  the  absence  of  good 
reason  for  not  reading  it,  he  is  bound  by  its  terms  to  the 
same  extent  as  if  he  had  read  it."®    But,  if  the  type  used 

**•  Tyler  v.   Western   U.   Tel.   Oo.,  terms    printed    on    the    back,    such 

60  111.  421,  14  Am.  Rep.  38.  terms,    so    far    as    not    inconsistent 

"•See  Smith  v.  N.  Y.  Central  R.  with  law,  form  part  of  the  contract 

Co.,  24  N.  Y.  222;  Bissell  v.  N.  Y.  between  him   and  the  company,   al- 

Central  R.  Co.,  25  Id.  442;  Railroad  though  he  testifies  that  he  does  not 

Co.  V.  Lockwoodl,  17  Wall.  357.  remember  reading  them  (Primrose  v. 

^"^  Breese  v.  U.  S.  Tel.  Co.,  48  N.  Y.  Western   U.  Tel.   Co.,  154   U.   S.   1, 

132;  Western  U.  Tel.  Co.  v.  Edsall,  14  S.  Ct.  1098;  Stamey  v.  Western 

63  Tex.  668.  U.  Tel.   Co.,  92  Ga.   613,   18  S.  E. 

"■  Breese  v.  U.  S.  Tel.  Co.,  48  N.  Y.  1008) .    To  same  effect,  Kiley  t.  West- 

132.    Where  a  message  is  written  by  ern  U.  Tel.  Co.,  109  N.  Y.  231.  16 

the  sender  on  a  blank,  having  on  its  N.  E.  75.    See  note  119,  §  548,  ante; 

face  brief  and  clear  notices  that  the  note  122,  §  550  ante. 
message    is    to    be    sent   subject   to 


1525  TELEGRAPHS  AND  TELEPHONES.  [§   552 

is  80  fine  that  he  could  not  readily  read  it,  that  is  suflS- 
cient  excuse  for  not  doing  so,  especially  if  the  light  in 
which  he  signs  the  paper  is  poor.^^*  Whether  a  mere 
notice,  limiting  liability,  printed  at  the  head  of  the  paper- 
upon  which  a  message,  signed  by  the  sender,  is  written,  is 
suflBciently  assented  to  by  such  signature  to  make  it  bind- 
ing as  a  contract,  is  a  question  upon  which  opinions 
might  well  differ.  But  it  appears  to  be  generally  held 
that  it  is.^'"  A  message  may  be  written  upon  any  paper,, 
without  any  contract  upon  it.  It  has  been  held  in  one 
case  that  the  company  is  bound  to  transmit  such 
a  message ;  "*  nor  can  the  company  change  its 
effect  by  fastening  it  to  a  printed  f orm^  with .  a 
special  contract,  without  authority  from  the  sender."* 
A  message  thus  sent  is  not  subject  to  any  im- 
plied contract,  limiting  liability,  even  if  the  sender 
has  been  accustomed  to  use  the  usual  printed  forms. 
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"•  Breese  v.  U.  S.  Tel.  Co^  48  N.  Y.  company's    printed    blanks,    not    at- 

132,  142.    This  is  the  rule  as  to  car-  tached    thereto    with    the    sender's 

riers  (Blossom  v.  Dodd,  43  Id.  264).  knowledge  or  consent,  evidence  is  not 

But  see  Western  U.  Tel.  Co.  v.  Bu-  admissible  to  show  a  regulation  by 

chanan,  35  Ind.  429,  9  Am.  Hep.  744.  the  company  requiring  all  messages 

**•  Wann  v.  Western  U.  Tel.  Co.,  37  presented  to  it  to  be  attached  to  one 

Mo.  472.  of  its  printed  blanks    (Western  U. 

*"The  fact  that  the  message  was  Tel.  Co.  v.  Arwine,  3  Tex.  Civ.  App. 

written  on  an  ordinary  piece  of  paper,  156,  22  S.  W.  105).    One  who  deliv- 

instead  of  on  a  telegraph  blank,  does  ered  a  message  written  on  a  plain 

not  relieve  the  company  of  its  obli-  piece  of  paper  to  the  company's  agents 

gation  to  transmit   (Western  U  Tel.  away  from  the  office,  held  not  bound 

Co.  y.  Jones,   69  Miss.   658,   13  So.  by  printed  conditions  subsequently  at- 

471).     Testimony   is    admissible    to  tached  exempting  the  company  from, 

show   that   the   word   "Day,'*   writr  liability    until    messages    were    pre- 

ten  across   the   printed   stipulations  sented  to  and  accepted  at  one  of  its- 

on    a    blank    form    used    for    night  transmitting  offices  (Western  U.  Tel. 

messages  was  intended  to  cancel  the  Co.  v.  Pruett,  6  Tex.  Civ.  App.  533,. 

stipulations  so  far  as  applicable  to  35  S.  W.  78).     But  see  Western  U.^ 

night  messages  (Western  U.  Tel.  Co.  Tel.  Co.  v.  Buchanan,  supra. 

V.   Finer,  9  Tex.  Civ.  App.   152,  29  ""Pearsall  v.  Western  U.  Tel.  Co.,. 

S.  W.  66).  124  N.  Y.  266,  26  N.  E.  534,  aTg^ 

"*  Anderson  v.  Western  U.  Tel.  Co.,  44  Hun,  632 ;  overruling  Clement  v. 

84  Tex.  17,  19  S.  W.  285.    In  an  ac-  Western  U.  Tel.  Co.,  137  Mass.  463. 

tion  for  delay  in  the  transmission  of  Where  oral  messages  are  taken,  un- 

a  telegram  not  written  on  one  of  the  der  a  written  general  contract,  pro- 
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Nor  where  it  is  sent  over  telephone  and  accepted. 

§  553.  Validity  of  contracts  exempting  from  liability 
generally.  —  Even  an  express  contract  should  not,  and, 
generally  speaking,  does  not,  entirely  exempt  a  telegraph 
company  from  liability.  The  rule  in  this  respect  varies 
in  different  States ;  and  it  ought  so  to  vary,  so  long  as  the 
courts  differ  in  opinion  as  to  the  validity  of  similar  con- 
tracts, when  made  by  common  carriers.  Those  courts 
which  hold  such  contracts,  when  made  by  common  car- 
riers, valid  to  a  certain  extent,  ought  to  sustain  similar 
contracts  in  favor  of  telegraph  companies ;  and  the  other 
courts  should  hold  the  reverse.  The  principle  of  public 
policy  is  precisely  the  same  in  each  case.  Accordingly,  in 
the  courts  of  Alabama,  Arkansas,  Georgia,  Illinois,  In- 
diana, Iowa,  Kentucky,  Maine,  Mississippi,  Nebraska, 
Nevada,  Ohio,  North  and  South  Carolina,  Tennessee, 
Utah,  Vermont,  Wisconsin,  and  doubtless  other  States, 
even  an  express  contract  will  not  suflBce  to  relieve  a  tele- 
graph company  from  any  part  of  its  UabiUty  for  its 
agents^  negligence  in  sending  even  an  unrepeated  mes- 
sage."'   The  reasons  for  thus  restricting  the  power  of 

viding  for  the  use  of  the  usual  forms,  ligent  transmission  to  repeated  mes- 

it   is   for   the  jury   to  say   whether  sages  (Western  U.  Tel.  C5o.  v.  Craw- 

the  telegraph  company  by  dispensing  ford,  110  Ala.  460,  20  So.  Ill ;  Ameri- 

with   the   use   of   its   blanks   in   its  can  U.  Tel.  Co.  v.  Daugherty,  89  Ala. 

transactions,  intended  to  relieve  from  191,  7  So.  660;  Western  U.  Tel.  Co. 

the     stipulations     printed     thereon  v.  Short,  63  Ark.  435,  14  S.  W.  649; 

(Western  U.  Tel.  Co.  v.   Stevenson,  Western   U.   Tel.   Co.   v.   Blanchard, 

128  Pa.  St.  442,  18  Atl.  441).     Mes-  68  Ga.  299;   Western  U.  Tel.  Co.  v. 

sages  are  now  received  over  the  tele-  Fontaine,   68    Idi   433 ;    Western   U. 

phone  under  contracts  expressly  pro-  Tel.  Co.  v.  Fenton,  52  Ind.  1 ;  We«t- 

viding  that  they  shall  be  subject  to  em  U.   Tel.   Co.  v.    Adams,   87   Id. 

the  usual  stipulations.  598;    Manville   v.    Western   U.   Td. 

"*Carland  v.  Western  U.  Tel.  Co.,  Co.,  37  Iowa,  214;  Harkness  v.  West- 

118  Mich.  369,  76  N.  W.  762,  74  Am.  em  U.  Tel.  Co.,  73  Id.  190,  34  N.  W. 

St.  Rep.  394,  43  L.  R.  A.  280  ( 1898) ;  811 ;   Smith  v.  Westem  U.  Tel.  Co., 

Barrie   v.   Westem   U.   Tel.   Co.,   78  83  Ky.  104;  Ayer  v.  Westem  U.  Tel. 

S.  C.  424,  59  S.  E.  65  (1907).  Co.,   79  Me.   493;   Telegraph   Co.  v. 

*"  A  telegraph  company  cannot,  by  Griswold,  37  Ohio  St.  301 ;   Thomp- 

contract,  restrict  its  liability  for  neg-  son  v.  Westem  U.  Tel.  Co.,  107  N.  C. 
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these  companies  to  relieve  themselves  from  liability,  even 
by  contract,  are  very  plain.  They  have  a  practical 
monopoly  of  the  business,  secured  to  them  by  the  grant 
of  rights  of  eminent  domain  and  by  the  impossibility  of 
individual  competition.  The  public  are  not  really  free 
agents  in  dealing  with  them.  These  special  contracts  are 
in  reality  extorted  from  the  senders  of  messages.  Al- 
though there  is  actually  no  rule  of  the  Western  Union 
Company,  for  example,  requiring  all  messages  to  be 
written  upon  its  printed  forms,  any  one  who  regularly 
tries  to  send  messages  on  blank  paper  will  find  himself 
obstructed  and  annoyed  by  the  operators,  in  pursuance  of 
secret  instructions.  Nevertheless,  the  Federal  courts, 
and  the  courts  of  Great  Britain,  New  York,  Massachu- 
setts, Michigan,  Missouri  and  Texas  recognize  the  val- 
idity of  contracts  exempting  a  company  from  liability 
for  unintentional  mistakes  or  delays,  when  a  message  is 

449,  12  S.  E.  427 ;  Brown  v.  Postal  996,  38  S.  W.  1068,  66  Am.  St.  Rep. 

Cable  Co.,   Ill  N.  C.   187,  16  S.  E.  361,  36  L.  R.  A.  711   (1897)  ;  North 

179;  Sherrill  v.  Western  U.  Tel.  Co.,  Package,  etc.  Co.  v.  Western  U.  Tel. 

116  N.  C.  655,  21  S.  E.  429;  Aiken  Co.,  70  ni.  App.  275   (1900)  ;  Weat- 

V.  Tel.  Co.,  6  S.  C.  358;   Pepper  v.  ern  U.  Tel.   Co.  v.  Todd,  63  N.  E. 

Western  U.  Tel.  Co.,  3  Pickle,  654,  (Ind.  App.)  194  (1899)  ;  Postal  Tel., 

11    S.   W.    783;    Marr   v.    Same,   85  etc.  Co.  v.  Wells,  82  Miss.  733,  35  So. 

Tenn.  629,   3   S.  W.  490;   Wertz  v.  190    (1903);   Barnes  v.  Western  U. 

Western  U.  Tel.  Co.,  7  Utah,  446,  8  Tel.  Co.,  24  Nev.   125,  50  Pac.  438, 

Id.  499,  27  Pac.  172;  Gillis  v.  We8l>  77  Am.  St.  Rep.  791   (1897)  ;   (liable 

ern  U.  Tel.  Co.,  61  Vt.  461,  17  Atl.  for  gross  negligence  notwithstanding 

736).     In  Nebraska,  all  these  stipu-  stipulation);  Postal  Tel.,  etc.  Co.  v. 

lations   were   made  void  by   statute  Robertson,   36  Misc.   785,   94   N.   Y. 

(Kemp  V.   Western  U.  Tel.   Co.,  28  Supp.  876   (1901);  Western  U.  Tel. 

Neb.  661,  44  N.  W.   1064;   Western  Co.  v.  Norris,  25  Tex.  App.  43,  60 

U.  Tel.  Co.  V.  Lowrey,  32  Neb.  732,  S.  W.   982    (1901).     Contra:   West- 

49  N.  W.  707).    stipulation  against  em  U.  Tel.  Co.  v.  Bennett,  124  S.  W. 

liability  for  unrepeated  messages  in-  161    (1909)  ;    Brooks  v.  Western  U. 

Talid  (PostalTel.,  etc.  Co.  V.  Schaefer,  Tel.  Co.,  26  Utah,  147,  72  Pac.  499 

110  Ky.   907,  23   Ky.   L.   Rep.   344,  (1903)  ;  Western  U.  Tel.  Co.  v.  Reals, 

(•2   S.   W^   119    (1901);    Western  U.  66  Neb.  415,  76  N.  W.  903,  71  Am. 

Tel.  Co.  V.  Chambler,  122  Ala.  428,  St.  Rep.  682   (1898)  ;  Fox  v.  Postal 

25    So.    232,    82    Am.    St.    Rep.    89  Tel.,    etc.    Co.,    138    Wis.    648,    120 

(1899)  ;  Western  U.  Tel.  Co.  v.  Eu-  N.  W.  399   (1909)  ;  Western  V.  Tel. 

bank,   100  Ky.  591,  18  Ky.  L.  Rep.  Co.  v.  Louisville,  etc.  Co.,  65  S.  E. 
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not  repeated."'    But,  even  in  such  cases,  the  contract 

would  not  be  construed  to  exempt  companies  from  lia- 
bility for  an  error  which  would  not  have  been  probably 
obviated  by  repetition."^    And  they  are  nowhere  allowed 

to  exempt  themselves  from  liability  for  gross  or  willful 

neglect."*    We  do  not  know  of  any  case  in  which  the  val- 

(N.  C.)  974  (1909)  ;  (doea  not  ap-  92  N.  E.  415,  rev'g  132  N.  Y.  App. 
ply  to  sendee  and  will  not  relieve  Div.  924,  116  N.  Y.  Supp.  1150 
from  liability  to  him);  Bailey  v.  (1910)  ;  Stone  v.  Postal  Tel.,  etc.  Co., 
Western  U.  Tel.  Co.,  227  Pa.  St.  522,  76  Atl.  (R.  I.)  76^  (1910) ;  West- 
76  Atl.  736  (1910);  (stipulation  ern  U.  Tel.  Co.  v.  Taber,  127  S.  W. 
against  liability  for  unrepeated  mes-  (Tex.  App.)  268  (1910).  See  note 
sage  will  not  relieve  against  liability  112,  §  547,  ante. 
for  negligence  in  changing  address) ;  **•  Primrose  v.  Western  U.  Tel.  Co., 
Western  U.  Tel.  Co.  v.  Smith,  130  154  U.  S.  1,  14  S.  Ct.  1098;  MacAn- 
S.  W.  (Tex.  App.)  622  (1910).  drew  v.  Electric  Tel.  Co.,  17  C.  B. 
Otherwise  in  Michigan,  South  Caro-  3 ;  Breese  v.  U.  S.  Tel.  Co.,  48  N.  Y. 
lina,  California,  New  York,  Massa-  132,  45  Barb.  274;  Kiley  v.  Western 
chusetts,  Texas  and  Rhode  Island  U.  Tel.  Co.,  109  N.  Y.  231,  16  N.  E. 
(Jacob  V.  Western  U.  Tel.  Co.,  135  75;  Ellis  v.  American  Tel.  Co.,  13 
Mich.  600,  98  N.  W.  402  (1904);  Allen,  226;  Western  U.  Tel.  Co.  v. 
Young  V.  Western  U.  Tel.  Co.,  65  Carew,  15  Mich.  525 ;  Birkett  v.  West- 
S.  C.  93,  43  S.  E.  448  (1903)  ;  Coit  ern  U.  Tel.  Co.,  103  Id.  361,  61  X.  W. 
et  €U.  V.  Western  U.  Tel.  Co.,  130  645;  Wann  v.  Western  U.  Tel.  Co., 
Cal  .657,  63  Pac.  83,  80  Am.  St.  Rep.  37  Mo.  472 ;  Cowen  Lumber  Co.  v. 
153,  53  L.  R.  A.  678  (1900);  (mis-  Western  U.  Tel.  Co.,  58  Mo.  App. 
take  in  reading  signature  not  so  257;  Western  U.  Tel.  Co.  v.  Heam, 
gross  negligence  that  stipulation  will  77  Tex.  83,  13  S.  W.  970;  Gulf,  etc 
prevail)  ;  Altman  v.  Western  U.  Tel.  R,  Co.  v.  Geer,  5  Tex.  Civ.  App.  349, 
Co.,  84  X.  Y.  Supp.  54  (1903);  24  S.  W.  86.  See  note  101,  §  547, 
(binding  in  the  absence  of  willful  ante. 
misconduct  or  gross  negligence);  ^  See  %  566,  post. 
Wheelock  v.  Postal  Tel.,  etc.  Co.,  83  ''"A  telegraph  company  cannot,  by 
X.  E.  (Mass.)  313  (1908);  (so  far  contract,  limit  its  liability  for  gross 
as  it  relieves  the  company  from  neg-  negligence  or  willful  misconduct  in 
ligence  in  not  delivering  or  trans-  transmitting  messages  (Dixon  ▼• 
mitting  an  unrepeated  massage,  can-  Western  U.  Tel.  Co.,  3  X.  Y.  App. 
not  be  enforced,  but  for  mere  errors  Div.  60,  38  X.  Y.  Supp.  1056;  Mowry 
or  mistakes  in  transmission  is  law-  v.  Western  U.  Tel.  Co.,  51  Hun,  126, 
ful  and  reasonable)  ;  Western  U.  Tel,  4  X.  Y.  Supp.  666;  Western  U.  Tel. 
Co.  V.  Bennett,  124  S.  W.  (Tex.  App.)  Co.  v.  Crall,  38  Kans.  679,  39  Id. 
151  (1910),  rehearing  denied  and  580,  17  Pac.  309;  Thompson  v.  West- 
writ  of  error  refused.  Contra:  West-  em  U.  Tel.  Co.,  64  Wis.  531,  and 
ern  U.  Tel.  Co.  v.  Xorris,  25  Tex.  eases  there  cited;  Candee  v.  Same, 
App.  43,  60  S.  W.  982  (1901);  Weld  34  Id.  471;  Hibbard  v.  Same.  33 
V.  Postal  Tel.,  etc.  Co.,  199  X.  Y.  88,  Id.  558;  White  v.  Same,  14  Fed.  710). 
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icUty  of  conditions,  exempting  telegraph  companies  from 
full  liability  for  repeated  messages,  passing  only  over 
their  own  lines,  has  been  affirmed.  A  condition  requiring 
a  special  contract  to  be  made  with  the  superintendent  for 
insurance,  in  order  to  secure  liability  for  error,  is  void^ 
as  imposing  impracticable  delay.^ 


189 


§  554.  Validity  of  other  stipulations.  —  A  stipulation, 
that  the  company  shall  not  be  liable  for  damages  in  any 
case  where  the  claim  is  not  presented  in  writing,^*^  within 
a  specified  reasonable  time,^*^  is  vaUd  *"  both  as  to  dam- 

See  Redpath  v.  Same,  112  Mass.  71;  penalty  (Western  U.  Tel.  Co.  v.  Yopst^ 

Birkett  v.  Same,  103  Mich.  361,  61  118  Ind.  248,  20  N.  E.  222).     So,. 

N.  W.  645;  Breesw  v.  U.  S.  Tel.  Co.,  perhaps,   in   Missouri    (Montgomery 

48  N.  Y.  132,  141 ;  to  the  effect  that  v.  Western  U.  Tel.  Co.,  50  Mo.  App. 
only  gross  negligence  on  the  part  of  691).  But  not  so  in  Georgia  or  Ar- 
the  company  will  relieve  the  sender  kansas  (Western  U.  Tel.  Co.  ▼► 
of  a  message  from  the  stipulation  as  Cooledge,  86  6a.  104,  12  S.  £.  264; 
to  repeating  it.  Western   U.    Tel.    Co.    v.    Cobbs,   47 

**  Tyler  v.  Western  U.  Tel.  Co.,  60  Ark.  344,  1  S.  W.  558)  ;  and  an  ex- 
Ill.  421.  press  agreement  to  that  effect  is  void 

***  While  the  requirement  of  notice  (Mathis  v.  Western  U.  Tel.  Co.,  94 

in  writing  is  held  reasonable  (Smith,  Ga.  338,  21  S.  E.  564,  1039). 

etc.  Shoe  Co.  v.  Western  U.  Tel  Co.,  ***  Everywhere  it  is  held,  at  com- 

49  Mo.  App.  99),  it  may  be  w^aived  mon  law,  that  the  limitation  of  time 
by  putting  objections  only  on  other  must  be  reasonable  (see  the  cases, 
grounds    (Hill   v.    Western   U.   Tel.  below). 

Co.,  85  Ga.  425,  11  S.  E.  874);  or  "•It  is  almost  everywhere  held 
offering  settlement  (Western  U.  Tel.  that  sixty  days  is  a  reasonable  limit,. 
Co.  V.  Stratemeier,  6  Ind.  App.  125,  in  ordinary  cases,  where  mail  com- 
32  N.  E.  871).  Mere  verbal  state-  munication  is  dally  and  quick  (West- 
ments  made  to,  and  interviews  with,  ern  U.  Tel.  Co.  v.  Meredith,  95  Ind. 
the  company's  operators,  and  indefi-  93;  Same  v.  Jones,  Id.  228;  Same  v. 
nite  statements  as  to  damages,  in  the  Kains,  63  Tex.  27 ;  Sherrill  v.  West- 
absence  of  any  claim  for  damages,  ern  U.  Tel.  Co.,  100  N.  C.  527,  14  S. 
or  demand  for  payment,  held,  no  E.  94;  Hill  v.  Western  U.  Tel.  Co., 
waiver  (Albers  v.  Western  U.  Tel.  86  Ga.  425,  11  S.  E.  874;  Western  U. 
Co.,  66  N.  W.  (Iowa)  1040)  ;  and  Tel.  Co.  v.  Dougherty,  54  Ark.  221, 
so  held  of  an  oral  claim  followed  by  15  S.  W.  468;  Kendall  v.  Western 
an  oral  promise  by  the  agent  to  look  U.  Tel.  Co.,  56  Mo.  App.  192;  Rus- 
the  matter  up  (Massengale  v.  West-  sell  v.  Western  U.  Tel.  Co.,  57  Kans. 
em  U.  Tel.  Co.,  17  Mo.  App.  257).  230,  45  Pac.  598).  The  sixty  days' 
In  Indiana  it  is  held  that  such  a  limit  was,  however,  held  void  in 
condition    applies    to   the   statutory  Francis  v.  Western  U.  Tel.  Ca,  58. 
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ages  and  statutory  penalty/"  to  this  extent,  that  it  pro- 
tects it  against  claims  made  at  a  later  time  by  the 
sender/**  or  by  the  persons  to  whom  the  message  is  ad- 
dressed, if  he  stands  in  privity  with  the  stipulation  of  the 
sender,""  if  not  in  all  cases.  Under  this  condition,  pres- 
entation of  the  claim  to  the  resident  agent,  who  received 

Minn.  252,  69  N.  W.  1078.     A  limit  U.  Tel.  Co.,  7  S.  D.  623,  4  S.  D.  105, 

of    thirty    days    has    been    held    un-  55  N.  W.  759,  65  N.  W.  37,  46  Am. 

reasonable    and    void     (Johnston    v.  St.  Rep.  765,  30  L.  R.  A.  612,  621 

Western  U.  Tel.  Co.,  33  Fed.  362).  (1901);  Wheelock  v.  Postal  Tel.,  etc. 

But    it    has    more    often    been    held  Co.,    197   Mass.    119,   83   N.   E.   313 

▼alid,   where   no   reason  was   shown  ( 1908 ) ;   Thorp  v.   Western  U.  Tel. 

for  non-compliance  (Beasley  v.  West-  Co.,  118  Mo.  App.  398,  94  S.  W.  554 

ern  U.  Tel.  Co.,  39  Fed.  181 ;  Western  ( 1906) ;  Free  v.  Western  U.  Tel.  Co., 

U.  Tel.  Co.  V.  Culberson,  79  Tex.  65>  135  Iowa,  69,  110  N.  W.  143  (1907) ; 

15  S.  W.  219;  Western  U.  Tel.  Co.  v.  Western  U.  Tel.  Co.  v.  Lehman,  106 

Dunfleld,  11  Colo.  335,  18  Pae.  34).  Md.  318,  67  Atl.  241    (1901).     But 

In  Heimann  v.  Western  U.  Tel.  Co.,  it  has  been  held  that  n<»i-complianoe 

57  Wis.  562,   16  N.  W.  32,  a  limit  would    be    excused    where    plaintiff 

of  twenty  days  was  held  sufficient,  was  not  acquainted  with  the  fact  of 

The  reasonableness  of  the  stipulation  the  company's  negligence  until  after 

as  to  length  of  time  was  held  clear,  the  time  limit  had  expired,  and  that 

as  matter  of  law.    We  take  leave  to  he  should  have  a  reasonable  oppor* 

disagree  with  this  opinion.     Twenty  tunity     after     becoming     informed 

days  are  possibly  sufficient,  in  some  (Sherrill  v.  Western  U.  Tel.  Co.,  109 

cases,  but  they  are  clearly  not  suffi-  N.  C.  527,   14  S.  E.  94;   Conrad  v. 

cient  in  many  cases,  as,  for  example.  Western  U.  Tel.  (3o.,  162  Pa.  St.  204, 

in    messages    passing    between    the  29  Atl.  888;  Postal  Tel.,  etc.  Co.  v. 

Atlantic  and  Pacific  coasts.    Indeed,  Nichols,   159  Fed.  643,  89  C.  C.  A. 

it   is  barely   sufficient   in  any  case.  585,  16  L.  R.  A.  (N.  S.)  870  (1908). 

The  fact  that  the  exact  amount  of  Contra^  Stone  v.  Postal  Tel.,  etc  Cot, 

damages    could    not    be    ascertained  76  Atl.    (R.  I.)   762   (1900). 

within  the  sixty  days  will  not  dis-  '**The  cases  above  cited  related  to 

pense  with  the  necessity  of  present-  senders  of  messages, 

ing  the  claim  within  that  time,  as  '^The   receiver   of  a  message,   as 

the  amount  of  damages  need  not  be  well   as  the   sender,  is  bound  by  a 

stated  in  the  claim  in  specific  terms  condition   in, the   contract  requiring 

(Manier  v.  Western  U.  Tel.  Co.,  94  claims  for  damages  to  be  presented 

Tenn.  442,  29  S.  \\\  732).  within  sixty  days  (Findlay  v.  West- 

*"  Brooks  V.  Western  U.  Tel.  Co.,  em  U.  Tel.  Co.,  64  Fed.  459;  Manier 

26  Utah,  147,  72  Pac.  499    (1903);  v.    Western    U.    Tel.    Co.,    94    Tenn. 

Western   U.   Tel.   Co.   v.   Greer,   115  442,  29  S.  W.  732).     So  held,  where 

Tenn.  368,  89  S.  W.  327,  1  L.  R.  A.  the  message  relates  to  the  business 

(N.    S.)    525    (1905);    Western    U.  of  both  parties,  and  is  a  reply  to  a 

Tel.   Co.   V.   Hays,   63   S.   W.    (Tex.  previous  message  sent  by  the  receiver 

App.)  171  (1901);  Kirby  V.  Western  (Western  U.  Tel.  Co.  v.  James,  90 
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the  message,  is  enough.***  The  commencement  of  an  ac- 
tion, with  service  of  a  complaint  stating  the  facts,  is  a 
sufficient  **  claim, '^"^  unless  the  stipulation  clearly  pro- 
vides that  no  action  shall  be  brought  until  after  a  claim 
has  been  served.  We  have  no  doubt  that  whenever,  owing 
to  peculiar  circumstances,  it  would  be  unreasonable  to 
enforce  a  limitation,  however  reasonable  it  might  be  under 
ordinary  circumstances,  it  will  not  be  enforced.*"  But 
the  courts,  in  such  cases,  are  apt  to  require  an  attempt,  in 
good  faith,  to  comply  with  the  spirit  and  substance  of  the 
stipulation."*    In  some  States,  stipulations  of  this  kind 

Ga.  264,  16  S.  E.  83).     Such  a  con-  Western  U.  Tel.  Co.  v.  Piner,  &  Tex. 

dition   does  not  bind   the   addressee  Civ.  App.  152,  29  S.  VV.  66).    To  the 

proceeding     under     Rev.     St.     Ind.,  contrary  is  Western  U.  Tel.  Co.  v. 

§  4177   (Western  U.  Tel.  Co.  v.  Mc-  Ferguson    [Tex.    Civ.    App.],    27    S. 

Kibben,  114  Ind.  511,  14  N.  E.  8M).  W.  1048  [under  the  Texas  ninety-day 

**»  Western  U.  Tel.  Co.  v.  Blanch-  statute], 
crd,  68  Ga.  29^;  Hill  v.  Western  U.  '"See  Smith,  etc.  Shoe  Co.  v.  West- 
Tel.  Co.,  85  Id.  425,  11  S.  E.  874.  em  U.  Tel.  Co.,  49  Mo.  App.  90. 
Notice  of  a  claim  for  negligence  in  Even  the  sixty  days'  limit  is  not 
delivering  a  telegram,  to  the  agent  reasonable  and  will  not  be  enforced 
who  received  and  delivered  it,  is  a  in  case  of  a  message  from  Phila- 
CLmpliance  with  a  stipulation  rc5-  delphia  to  Shanghai,  to  which  no 
quiring  notice  to  the  "  company "  answer  would  come  in  the  ordinary 
(Western  U.  Tel.  Co.  v.  May,  8  Tex.  course  of  business  except  by  mail 
Civ.  App.  176,  27  S.  W.  760).  Notice  (Conrad  v.  Western  U.  Tel.  Co.,  162 
by  a  married  woman  of  a  claim  for  Pa.  St.  204,  29  Atl.  888). 
failure  to  deliver  a  message  ad-  **Thus,  where  plaintiff,  to  whom 
dressed  to  her,  is  sufficient  to  sup-  the  message  was  directed,  did  not 
port  an  action  by  her  husband  on  learn  that  it  had  been  sent  until  ten 
such  claim  (Western  U.  Tel.  Co.  v.  days  after  it  was  delivered  to  de- 
Kinsley,  8  Tex.  Civ.  App,  627,  28  fendant,  it  was  error  to  instruct  the 
S.  W.  831).  Delivery  to  a  messenger  jury  that  the  sixty  days  did  not 
boy  of  such  a  notice  is  not  notice  to  begin  to  run  until  plaintiff  learned 
the  company  (Western  U.  Tel.  Co.  v.  that  the  message  had  been  sent  him 
Terrell.  10  Tex.  Civ.  App.  60^  30  S.  (Western  U.  Tel.  (Jo.  v.  Phillips,  2 
W.  70).  Tex.  Civ.  App.  608,  21  S.  W.  638). 

"^The  bringing  of  suit  and  service  In  such  case  the  question  should  be 

of  process,  within  the  time,  is  equiva-  submitted  to  the  jury  as  to  whether 

lent    to    presentation     (Western    U.  plaintiff  had  a  reasonable  time,  after 

Tel.  Co.  V.  Henderson,  89  Ala.  510,  learning  that  the  message  had  been 

7   So.   419;   Western  U.  Tel.  Co.  v.  sent,  in  which  to  present  his  claim 

Trumbell,  1  Ind.  App.  121,  27  N.  E.  before    the   expiration   of   the    sixty 

313;    Western  U.  Tel.   Co.  v.   Karr,  days  (Id.). 
5  Tex.  Civ.  App.  60,  24  S.  W.  302; 
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are  regulated  "®  or  entirely  prohibited  "^  by  statute.  In 
some  jurisdictions  such  a  stipulation  is  held  a  condition 
precedent  to  the  accrual  of  a  right  of  action,  and  that,  in 
the  absence  of  compliance,  no  action  or  suit  can  be  main- 
tained though  it  is  itself  instituted  within  the  time 
limited."*  While  in  other  courts  it  is  held  to  be  a  con- 
dition subsequent,  defeating  a  cause  of  action  which  has 
already  accrued  when  not  complied  with,  hence  that  the 
institution  of  suit  within  the  time  specified  is  a  sufficient 
compliance."'  The  decided  tendency  of  authority  is  in 
the  direction  of  the  maintenance  of  the  latter  view :  such 
stipulations  being  regarded  as  a  recognition  of  liability 
for  negligence  coupled  with  the  requirement  that  the  com- 
pany shall  have  an  opportunity  for  an  investigation  while 
the  facts  are  fresh."*  In  the  absence  of  fraud,  accident, 
or  mistake,  a  provision  in  the  contract  that  the  company 
shall  not  be  required  to  deliver  the  message  until  the 
succeeding  day,  is  binding."*    So  is  a  condition  that  the 

"" In  Texas,  stipulations  for  notice  (Tex.   App.)    843    (1003);    Western 

of  claims  for  damages,  il  unreason-  U.  Tel.  Co.  v.  Greer,  115  Tenn.  368, 

able,  or  requiring  notice  within  less  89  S.  W.  327,   1   L.  R.  A.    (N.   S.) 

than  ninety  days,  are  void  (Western  625,  63  S.  E.  590   (1908);  Western 

U.  Tel.  Co.  V.  Jobe,  6  Tex.  Civ.  App.  U.  Tel.  Co.  v.  Courtney,   113  Tenn. 

4C3,  ^  S.  W.  168,  1036).  482,   82  S.   W.  484    (1904):    Postal 

"*A11  such  conditions  are  void  in  Tel.,  etc.   Co.   v.  Moss,   5   Ga.   App. 

Nebraska  by  statute  (Pacific  Tel.  Co.  503,  63  S.  E.  500  (1908). 

v.   Underwood,   37   Neb.   315,   55   N.  "*Syke8  v.   Western   U.   Tel.   Co.,. 

W.   1057   [Comp.  St.,  c.  89a,  §  12];  150  N.  C.  431,  64  S.  E.  177  (1908); 

Western    U.   Tel.    Co.   v.   Kemp,   44  Western  U.  Tel.  Co.  v.  Dougherty,. 

Neb.  194,  62  N.  W.  451).  54  Ark.  221,  15  S.  W.  468,  26  Am. 

"•Western  U.   Tel.   Co.   v.   Yopst,  St  Rep.  33,  11  L.  R.  A.  102. 

118  Ind.  248,  20  N.  E.  222,  3  L.  R.  A.  »»  Western  U.  Tel.  Co.  v.  McCoy 

224;   Western  U.  Tel.  Co.  v.  Hays,  (Tex.    Civ.    App.),    31    S.    W.    210. 

63  S.  W.  (Tex.  App.)   171   (1901).  A  regulation  of  a  company  that  it 

"•  Phillips  V.  Western  U.  Tel.  Co.,  will  receive  messages  to  be  sent  with- 

95   Tex.  638,   69  S.  W.  63    (1902);  out  repetition  during  the  night  for 

Smith   v.   Western   U.   Tel.    Co.,   77  delivery  not  earlier  than  the  mom- 

S.  C.  378,  58  S.  E.  6  (1907);  Bryan  ing    of    the    next    day,    at    reduced 

V.   Western   U.   Tel.   Co.,   133   N.   C.  rates,   is  valid    (Fowler  v.   Western 

603,  45  S.  E.  938  (1901?)  ;  Western  U.  Tel.  Co.,  80  Me.  381,  16  Atl.  29^). 
U.  Tel.  Co.  V.   Crawford,  75  S.  W. 
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company's  messenger,  sent  to  deliver  a  telegram  for 
transmission,  shall  be  deemed  the  agent  of  the  sender."* 

§  555.  Effect  of  stipulations.  —  Stipulations  limiting 
the  liability  of  a  telegraph  company,  when  assented  to  by 
the  sender  of  the  message,  are  to  receive  substantially  the 
same  construction  as  is  given  by  the  courts  to  similar 
stipulations  for  the  benefit  of  a  common  carrier.  Since 
unreasonable  stipulations  would  be  held  altogether 
void,"^  every  stipulation  of  this  kind  which  is  enforced  at 
all  must  be  so  construed  as  to  be  reasonable."*  Thus,  an 
unqualified  stipulation  that  the  company  shall  not  be 
liable  for  mistakes,  errors  or  delays,  arising  from  **  any 
cause,''  will  either  be  held  entirely  void  or  else  to  refer 
only  to  mistakes,  errors  and  delays  which  are  not  the 
result  of  the  company's  negligence."*  If  the  company 
wishes  to  protect  itself  from  liability,  for  the  faults  of  its 
own  agents,  it  must  secure  an  explicit  agreement  to  that 
effect.""  The  usual  condition  that  the  company  shall  not 
be  liable,  beyond  the  amount  of  the  toll  paid,  in  case  of 
negligent  mistakes  or  delays  in  the  transmission  or  de- 
livery of  an  unrepeated  message,  or  for  its  non-delivery 

"•  Will  V.  Postal  Cable  Co.,  3  N.  Y.  »•  So    held,    as    to    goods-carriers 

App.  Div.  22,  37  N.  Y.  Supp.  933.  (Mynard  v.  Syracuse,  etc.  R.  Co.,  71 

Such   a  condition  is  waived  by  the  N.  Y.  180;  Westcotfc  v.  Fargo,  61  Id. 

company's    directing   the    messenger  542).     An  agreement  not   to  claim 

delivering  the  message  to  obtain  an  damages  for  errors  or  delays,  or  for 

answer  according  to  the  request  in  non-delivery    of    the    message,    does 

the  message   (lb.).  not  exonerate  from  liability  for  fail- 

"^See  all  the  cases  cited  in  note  ing  to  send  the  message   (Garrett  v. 

142,  §  554,  ante.  Western  U.  Tel.  Co.,  83  Iowa,  257, 

"» See  §  554,  note  8,  ante.  A  time  49  N.  W.  88 ) .  A  stipulation  that 
limitation  does  not  apply  when,  "the  company  will  not  be  liable  for 
within  that  time,  plaintiff  did  not  unavoidable  interruption  in  the  work- 
know,  and  could  not  reasonably  ing  of  its  lines"  does  not  cover 
learn,  what  damages,  if  any>  he  had  the  exclusive  use  for  the  time  of  the 
sustained  (Heron  v.  Western  U.  Tel.  wire  in  sending  train  orders  (West- 
Co.,  90  Iowa,  129,  57  N.  W.  696).  em  U.  Tel.  Co.  v.  Rosentreter,  80 
See  also  Western  U.  Tel.  Co.  v.  Tex.  406,  16  S.  W.  25). 
PhillipR.  2  Tex.  Civ.  App.  608,  30  '*»McKinney  v.  Jewett,  24  Hun, 
8.  W.  494.  19;  and  cases  in  last  note. 
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(where  such  a  condition  is  permitted),  is  to  be  construed 
as  referring  only  to  such  mistakes,  delays  or  failures  to 
deliver  as  might  be  reaapnably  supposed  to  be  guarded 
against  by  repeating.^'^  It  should  not  protect  against  lia- 
bility, even  for  ap  error  of  this  description,  if  the  error  is 
of  such  a  nature  that  the  receiving  operator  can  see  that 
there  is  some  mistake,  which  he  might  correct  by  inquiry 
over  the  wire,  and  he  omits  to  do  so.  It  does  not  protect 
the  company  from  liability  to  a  receiver  of  the  message, 
having  no  notice  of  the  mistake,  who  is  not  called  on  to 
repeat  the  message  back,"^  unless  the  receiver  stands  in 

***  In  Manville  v.  Western  U.  Tel.    liable  beyond  the  amount  of  the  toll. 
Co.,  37  Iowa,  214,  it  was  held  that.    The  court  do  not  discuss  principles, 
notwithstanding   the    usual    stipula-    but  say :     "  The  negligence  of  mes- 
tion  as  to  unrepeated  messages,  the    senger  boys,  in  delivering  messages^ 
company  is  liable  for  mistakes,  re-    was    plainly    contemplated    by    the 
suiting    from    its    own    negligence,    parties  when  they  entered  into  the 
which  would  not  have  been  avoided    stipulation."    This  case  stands  alone, 
by   repetition.     There   the   telegram   and  it  would  be  difficult  to  support 
was  in  the  office  for  four  days  before   it  by  any  sound  reasoning.    It  is  one 
it    was    given    for    delivery    to    the    of  those   bad   decisions   in  favor  of 
plaintiff  (owing  to  a  mistake  in  the    great  corporations,   for  which  Mas- 
plaintiff's  name).     See   Western  U.    sachusetts  is  unfortunately  noted. 
Tel.  Co.  V.  Fenton,  62  Ind.  1.     Such        ^Notice  that  the  company  is  not 
a  stipulation  does  not  apply  to  the    liable    for    mistakes    in    unrepeated 
case  of  a  failure  to  deliver  a  message    messages,    being    intended    for    the 
which,    though    not    repeated,    was    sender  and  not  for  the  receiver,  d0e» 
correctly,  and  without  delay,  trans-    not,  even  though  printed  on  the  back 
mitted   to  the   office   from   which  it    of   the   blank   used,   charge   the   re- 
was  to  be  delivered  ( Western  U.  Tel.    ceiver   and    exonerate   the    company 
Co.    V.    Henderson,   89   Ala.   510,   7    from   liability  to  him    (Western  U. 
So.    419;    Western    U.    Tel.    Co.    v.    Tel.  Company  v.   Richman   [Penn.], 
Broesche,  72  Tex.  654,  10  S.  W.  734;    8  Atl.  171;  ToWn  v.  Wester  U.  TeL 
Western  U.  Tel.  Co.  v.  Linn,  87  Tex.    Co.,   146  Pa.  St.  375,  23  Atl.  324). 
7,  26  S.  W.  490).     See  also  Fleisch-    s.    p..    La    Grange   v.    Southwestern 
ner  v.  Pacific  Cable  Co.,  55  Fed.  738;    Tel.  Co.,  25  La.  Ann.  383.     In  the 
aff'd  66  Fed.  899,   14  C.  C.  A.  166.    latter  case  the  court  well  say:  "The 
But  in  Clement  v.  Western  U.  Tel.    proposition  that  the  defendants  are 
Co.,  137  Mass.  463,  it  was  held  that   liable,  if  at  all,  only  in  case  the  mes- 
gross  negligence  on  the  part  of  the    sage  is  repeated,  as  contained  in  the 
company's  messenger  boy,  in  delay-    printed    conditions,    can   be    invoked 
ing  the  delivery  of  a  message  sent    only  against  the  sender  of  the  mes- 
under  the  usual  stipulation  as  to  re-    sage,   if  against  any;    for  it  is  his 
peating,  did  not  make  the  company   message,  his  language  that  is  to  be 


I 
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such  privity  with  the  sender  that  he  is  bound  by  the 
sender 's  contract,  and  the  sender,  under  the  above  rules, 
would  be  precluded  from  recovery.  A  mistake  in  tele- 
graphing the  name  of  the  place  from  which"*  or  to 
which  "*  the  message  is  sent,  is  not  within  the  scope  of 
such  a  stipulation,  as  it  is  no  part  of  the  real  message. 
A  stipulation  against  liability  for  errors  in  the  transmis- 
sion of  cipher  or  obscure  messages,  even  when  valid,  will 
not  be  allowed  to  excuse  neglect  in  transmitting  plain 
English  words,  used  in  the  ordinary  commercial  language 
of  the  day,  however  concise."*    Nor  does  such  a  condition 

transmitted;  and  it  is  only  known  to  for    plaintiff    was     reversed.     This 

the  receiver,  when  delivered,  and  as  seems  to  us  a  thoroughly  unsatisfao- 

delivered.     He  is  to  be  guided  and  tory  decision.     It  requires  one  who 

informed    by    what    is    delivered    to  has  reason  to  suspect  a  mistake  on 

him;  and  he  has  no  opportunity,  to  the  part  of  the  company,  not  only  to 

agree  upon  any  such  condition  be-  inquire  of  the  proper  officer  or  ser- 

fore  delivery."     To  the  same  effect  vant,  but  on  being  assured  by  him 

is  Western  U.  Tel.  Co.  v.  Fenton,  52  that  there  is  no  mistake,  to  pay  the 

Ind.   1.     In  Western  U.  Tel.  Co.  v.  company  for  repeating  the  service  in 

Neill,  57  Tex.  283,  upon  the  face  of  order  to  test  the  truth  of  the  assur- 

the  message  there  was  an  ambiguity  anoe.     When    such    a    question    is 

in    the    use    of    the    word  "  have,"  brought  to  the  attention  of  the  proper 

"which  required  an  explanation;  and  officer,  the  company  ought  to  make 

for  this  purpose  the  receiver  went  to  the  necessary  inquiry  or  take  the  re- 

the   office  to  have   the   message   re-  sponsibility  of  not  doing  so.    If  this 

peated.      This   was   not   done,    how-  is  requiring  too  much  under  the  reg- 

ever,  for  the  reason  that  the  operator  ulation  as  to  repeating,  it  at  least 

said  that  it  was  correct  as  received  seems  clear  that  the  operators  should 

by  him.     This  was  before  any  dam-  be  silent  or  warn  the  customer  that 

age  had  occurred,  and  when,  in  all  he    should   have   a   repetition.     We 

probability,     it     might     have     been  think  that  the  company  was  bound 

avoided  by  having  the  message   re-  by  an  estoppel,  at  least  as  strong  as 

peated.     Held,  that  in  an  action  ex  that    in    Continental    Nat.    Bank   v. 

delicto,  where,  from  the  face  of  the  Nat.  Bank  Commonwealth,  50  N.  Y. 

message  or  otherwise,  knowledge  is  575. 

brought  home  to  the  party  to  whom  "■  Western  Union  Tel.  Co,  v.  Simp- 

the  message  is  sent  that  there  is  a  son,    73    Tex.    422,    11    S.    W.    385; 

probable   error,  the   failure  to   have  Western  Union  Tel.  Co.  v.  Smith,  130 

the    message    repeated,    where    this  S.  W.   (Tex.  App.)   622   (1910). 

can  be  done  before  the  damage  has  *^  Western  U.  Tel.  Co.  v.  Lyman, 

occurred,    would    be    such    contribu-  3  Tex.  Civ.  App.  460,  22  S.  W.  656. 

tory  negligence  as  should  defeat  his  ****  In  Telegraph  Co.  v.  Griswold,  37 

right  to   recover.     Hence,  judgment  Ohio  St.  301,  the  message  furnished 
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exonerate  the  company  for  negligence  in  the  delivery  of  a 
cipher  message  after  it  has  been  transmitted  correctly.*** 
A  contract  exempting  the  company  from  liability  for  de- 
lay in  the  **  transmission  ''  of  a  message,  applies  only  to 
its  transmission  over  the  wires,  and  not  to  the  delivery 
of  the  message  after  it  has  been  sent  over  the  wires."^ 
A  stipulation  exempting  the  company  from  liability  for 
the  non-transmission  and  non-delivery  of  messages  does 
not  protect  it  from  liability,  where  it  receives  a  message 
and  makes  no  effort  whatever  to  forward  it.**®  Nor  does 
the  stipulation  limiting  the  time  within  which  claims  must 
be  presented  apply  to  such  a  case.***  A  contract  or  notice, 
declaring  that  the  company  *  *  guarantees  correctness  only 
when  messages  are  repeated, '  ^  does  not  relieve  it  in  any 

was,   "  Will  you  give  one  fifty  for  the  jury  believe  that  the  message  is 

2,«500       at       London?"  —  meaning:  ob(«cure,  and  nothing  to  indicate  lis 

**  Will  you  pay  $1.50  for  2,500  bush-  importance,  or  that  special  damage 

els  of  flaxseed  at  London,  Ontario  T "  might   result,   that   the   measure   of 

As   delivered,    it    read :    "  Will    you  damage  would  be  the  tolls  paid.    The 

give  one  five  for  2,500  at  London?"  court  say,   that  there  was  at  least 

Held,  that  the  message  was  not  job-  enough  known  to  show  that  a  cam* 

scure    within    the    meaning    of    the  mercial  value  attached  to  the  mes- 

stipulation.      It    appeared   upon    its  sage,  and  that  is  sufficient.     Appar- 

face  that  it  releated  to  a  business  ently   to  the  contrary   is  the  hasty 

transaction,    involving  the   purchase  ruling  of  a  single  judge    (White  v. 

and  sale  of  property.     The  company  Western   U.   Tel.   Co.,    14   Fed.   710, 

wf»s,  therefore,  apprised  of  the  fact  718,  note). 

that  a  pecuniary  loss  might  result  "^Western  U.  Tel.  Co.  v.  Fatman, 

from  an  incorrect  transmission  of  the  73  6a.  285 ;   Same  v.  Way,  83  Ala. 

message.     Where  this  appears,  there  542,  4  So.  844. 

is  no  such  obscurity  as  relieves  the  '•^Brj'ant  v.  American  Tel.  Co.,  1 

company    from    liability    for    negli-  Daly,  575. 

gently  failing  to  transmit  the  mea-  ""Bimey  v.  N.  Y.  &  Washington 

sage  in  the  language  in  which  it  was  Tel.  Co.,  18  Md.  341. 

received.    In  Western  U.  Tel.  Co.  v.  "•Western  U.  Tel.  Co.  v.  Way,  83 

Blanchard,  68  Ga.  209,  the  message  Ala.  542,  4  So.  844;  Western  U.  Tel. 

furnished  was:  "  Cover  200,  Septem-  Co.    v.    Michelson,    94   Ga,    436,    21 

ber;   100,  August."     As  delivered,  it  S.   E.   169;    Western  U.   Tel.  Co.  v. 

was,    "Cover    200,    September;    200,  Yopst,  118  Ind.  248,  20  N.  E.  222; 

August."     Held,  that  it  was  not  er-  Barrett  v.  Western  U.  Tel.  Co.,   12 

ror  to  refuse  defendant's  request  for  Ma  App.  542. 
an  instruction  in  substance,  that  if 
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degree  from  liability  for  negligence  in  respect  to  unre- 
peated  messages."** 

§  556.  Evidence  nnder  special  contracts.  —  We  can  see 
no  reason  whatever  for  supposing  that  a  stipulation, 
shielding  a  telegraph  company  from  Uability  for  its  negli- 
gence, should  be  held  void,  as  to  its  avowed  purpose,  and 
yet  valid  enough  to  cast  the  burden  of  proving  negligence 
upon  the  plaintiff  with  any  more  strictness  than  is  applied 
in  other  cases.  Nor  can  we  see  any  foundation  for  hold- 
ing that  a  stipulation  against  liability  for  mistakes,  not 
negligent,  should  have  any  similar  effect.  But  in  courts 
which  hold  stipulations  against  liability  for  negligence 
valid  though  not  as  against  gross  negligence,  it  is  held 
that  mere  proof  of  an  error  in  the  wording  of  a  message, 
as  delivered,  although  sufficient  to  make  a  presumptive 
case  of  negligence,  as  already  stated,  is  not  sufficient  to 
raise  a  presumption  of  gross  negligence."*   Under  a  con- 

*«  Baldwin  v.  U.  S.  Tel.  Co.,  64  N.  Y.  299,  85  N.  B.  1078,  127  Am. 

Barb.  606,  6  Abb.  N.  S.  406.  St.  Rep.  962,   19  L.  R.  A.    (N.  S.) 

»"  Womack  ▼.  Western  U.  Tel.  Ca,  1062  (1908) ;  (error  In  tranamis- 
68  Tex.  176;  Aiken  ▼.  Western  U.  sion  not  itself  gross  is  insufficient 
Tel.  Co.,  69  Iowa,  31,  28  N.  W.  419;  to  raise  the  presumption),  Halsted 
Becker  v.  Western  U.  Tel.  Co.,  11  v.  Postal  Tel.,  etc.  Co.,  Bupra;  Prim- 
Neb.  87,  7  N.  W.  868;  and  see  Las-  rose  v.  Western  Union  Tel.  Co.,  164 
siter  V.  Western  U.  Tel.  Co.,  89  N.  C.  U.  S.  1,  14  Sup.  Ct.  1098,  38  L.  Ed. 
334;  White  v.  Western  U.  Tel.  Co.,  883;  see  Redington  ▼.  Pacific  Postal 
14  Fed.  710,  718,  note;  Jones  v.  Tel.  Co.,  107  Cal.  317,  40  Pac.  432, 
Western  U.  Tel.  Co.,  18  Fed.  717.  48  Am.  St.  Rep.  132;  (unusual  de- 
Compare  Hart  v.  Western  U.  Tel.  lay),  Jacob  v.  Western  Union  Tel. 
Ca,  66  Cal.  679,  6  Pac  637;  Tyler  Co.,  135  Mioh.  600,  98  N.  W.  402 
V.  Western  U.  Tel.  Co.,  60  ni.  421 ;  ( 1904 ) ;  Birkett  v.  Western  Union 
Telegraph  Co.  v.  Griswold,  37  Ohio  Tel.  Co.,  103  Mich.  361,  61  N.  W. 
St  30a.  Burden  on  plaintiff  to  646,  60  Am.  St.  Rep.  374,  33  L.  R.  A. 
show  gross  negligence,  where  stipu-  404.  And  as  to  effect  of  evidence 
lation  is  held  valid  as  against  negli-  that  the  message  had  been  duly 
gence  not  gross,  and  that  an  error  in  started,  or  not  started  at  all,  see 
transmission,  or  delay  in  delivery  Kiley  v.  Western  Union  Tel.  Co.,  100 
does  not  create  a  f>ftma  /acta  case;  N.  Y.  231,  16  N.  E.  76;  Clement  v. 
(generally),  Wheelock  v.  Postal  Western  Union  Tel.  Co.,  137  Mass. 
Tel.,  etc.  Co.,  197  Mass.  119,  83  N.  E.  463;  Western  Union  Tel.  Co.  v.  Cog- 
313    (1908);    Halsted  v.   Same,   193  gin,  08  Fed.  137,  15  C.  C.  A.  231. 

[Law  of  Neo.    Vol.  1  — W] 
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dition  that  the  company  is  not  to  be  liable  for  defaults  of 
other  companies,  a  company  delivering  a  dispatch  in  an 
erroneous  form  has  the  burden  of  proving  that  it  received 
it  from  another  company  in  the  saine  form  J 
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§  556a.  Contributory  negligence.  —  The  plaintiff  can- 
not recover  for  a  delay  which  was  caused  by  his  own  re- 
fusal to  give  a  full  and  clear  address,  after  being  re- 
quested to  do  so,"*  nor  where  delay  is  caused  by  a  wrong 
address,"*  but  not  so  where  no  better  address  was  re- 
quested, and  that  given  was  correct,  so  far  as  it  went."' 
Notwithstanding  an  error  in  the  address,  the  plaintiff 
may  recover,  if  the  telegraph  agent  could,  by  the  use  of 
ordinary  diligence  and  care,  have  found  the  correct  ad- 
dress."'  It  is  not  contributory  negligence  for  the  ad- 
dressee of  a  message  sunuuoning  him  to  a  distant  place, 
instead  of  a  nearer  place  from  which  he  expected  a  mes- 
sage, not  to  ascertain  whether  there  was  a  mistake,  before 
starting  on  the  longer  journey."^  The  cases  presenting 
the  defence  of  contributory  negligence  are  not  numerous 

*"La  Grange  v.  Southwestern  Tel.  instruction  would  have  been  fur- 
Go.,  25  La.  Ann.  383.  nished    if    the    receiving   office   had 

*"  Western  U.  Tel.  Co.  v.  McDan-  called  for  it,  as  should  have  been 
iel,  103  Ind.  294,  2  N.  E.  709.  In  done,  in  view  of  the  importance  of 
this  case,  the  action  was  for  the  the  message  as  disclosed  by  its  face 
statute  penalty;  but  without  doubt  (Sherrill  v.  Western  Union  Tel.  Co., 
the  same  principle  applies  in  a  non-  117  N.  C.  362,  23  S.  £.  277  (1896). 
statutory  action  for  damages.  *^It  is  no  excuse  for  delay  that 

"*  Where  a  sender  gives  a  wrong  the  message  was  addressed  to  *'  Wal- 
street  address,  and  the  message  is  lace "  instead  of  "  Wallis,"  there 
taken  to  such  address,  the  company  being  no  place  in  the  State  of  the 
is  not  liable  for  failure  to  deliver  former  name,  if  the  agent  knew  of 
unless  it  knew  or  could  have  ascer-  the  existence  of  the  latter  town,  and 
tained  the  proper  address  (Western  failed  to  send  it  to  that  point  (Beas- 
U.  Tel.  Co.  v.  Patrick,  92  Ga.  607,  ley  v.  Western  U.  Tel.  Ca,  39  Fed. 
18  S.  £.  980).  181;  and  see  note  174,  supra), 

"■Mere  failure  to  indicate  the  *"Tobin  v.  Western  U.  Tel.  Co., 
street  and  number  will  not  relieve  146  Pa.  St.  375,  23  Atl.  324.  There, 
the  company  from  liability  (West-  the  message  read  as  if  sent  from 
em  U.  Tel.  Co.  v.  Smith,  93  Ga.  635,  South  Carolina,  instead  of  Staten 
21  S.  E.  166).  Nor  is  the  defence  Island,  from  which  latter  place  the 
available    where     a    more     definite   message  was  expected  to  come. 
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and  rest  on  familiar  rules ;  a  few  only  of  the  more  signifi- 
cant are  given  below."* 

§  556b.  Wireless  telegraphy.  —  Wireless  telegraphy, 
or  the  means  of  conveying  messages  by  electricity  by 
means  of  the  Hertian  waves,  has  been  rapidly  developed 
by  Mr.  Marconi  and  others  and  adapted  to  public,  social 
and  commercial  use.  It  has  not,  however,  so  far  as  we 
have  been  able  to  ascertain,  given  rise  in  actual  applica- 
tion by  the  courts  to  any  new  principles  or  rules  in  the 
law  of  negligence.  Nor  do  we  think  it  is  likely  to  do  so. 
The  same  may  be  said  of  new  methods  of  telegraphing, 
as  where  the  sender  transmits  the  message  himself  by 
means  of  an  electric  connection  of  the  pencil  he  uses  with 
another  at  the  receiving  oflSce,  or  where  typewriters  are 
connected  instead  of  an  electric  connection.  So  far  as 
can  be  foreseen,  the  principles  and  rules  announced  in 
the  telegraph  cases  generally  are  adequate  for  the  solu- 
tion of  such  questions  as  may  thus  arise. 


in 


If  the  message  as  delivered  is  Harper,   16  Tex.  App.  37,  39  S.  W. 

obviously   garbled   or   unintelligible,  599    (1896).      Or    where    he    might 

but  the  addressee  assumes  neverthe-  have  averted  lose  by  slight  effort  and 

less  to  act  on  it,  he  cannot  recover  trifling  expense    (Reynolds  v.  West- 

(Hart  V.  Direct,  etc.  Cable  Co.,  86  em  Union  Tel.  Co.,  81  Mo.  App.  223 

X.  Y.  633;  Manly  Mfg.  Co.  v.  West-  (1896).    And  where,  owing  to  negli- 

ern  Union  Tel.  Co.,  105  6a.  235,  31  gence  in  transmitting  a  message,  the 

S.  E.  156   (1899).     But  when  negli-  brewers  of  the  sender  fail  to  buy  cot- 

gence    in    transmission    caused    the  ton,  he  was  not  bound  to  purchase 

purchase  by  the  agent  of  the  sender  afterwards   to   prevent   or   diminish 

of  a  larger  amount  of  goods  than  di-  loss     (Western    Union    Tel.    Co.    v. 

rected,   the  failure  of  the  agent  to  Chambler,  122  Ala.  428,  25  So.  232, 

sell    as    soon    as   he    discovered    the  82  Am.  St.  Rep.  89  (1899).     Where 

mistake  cannot  be  availed  of  to  re-  one    failed    to    attend    a    brother's 

duoe  the  damages  where  it  appears  funeral  owing  to  negligence   in   the 

he  had  no  authority  to  sell   (Postal  delivery  of  a  message  to  him,  it  did 

Tel.,  etc.  Co.  v.  Lathop,  33  111.  App.  not -devolve  on  him  to  lessen  damages 

400).     Where  the  sender  of  a  mes-  by    request    for    its    postponement 

sage    received    a    reply    showing   an  (Postal   Tel.,   etc.   Co.   v.   Pratt,   27 

error    in    the   original    message,    oe-  Ky.   L.   Rep.   430,    85   S.   W.    (Tex. 

curring   in   transmission,   and   there  App.)  226   (1906);  but  see  Western 

is    time    to  correct   it   and   prevent  Union  Tel.  CJo.  v.  Crawford,  75  S.  W. 

loss,  and  he  fails  to  do  so,  he  cannot  (Tex.  App.)   843   (1903). 
recover   (Western  Union  Tel.  Co.  v. 
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§  556c.  Telephone  companies.  —  The  telephone  is  an 
instrument  for  the  transmission  of  speech  and  other 
sounds  by  electrical  vibrations  corresponding  with  the 
original  sound.  It  has  only  become  adapted  for  general 
purposes  since  the  issuance  of  the  Bell  patent  in  1876. 
The  development  of  its  use  for  the  communication  of 
news,  and  in  commercial,  industrial,  agricultural  and 
domestic  life  has  been  phenominally  rapid,  and,  with  the 
improvement  of  the  process  and  cheapening  of  the  cost 
to  the  public,  continues  to  increase.  Notwithstanding 
the  comparative  novelty  of  this  application  of  electricity 
and  the  widespread  use  of  the  telephone,  in  many  of  the 
States  it  has  not  been  found  necessary  to  enact  statutes 
regulating  the  rights  and  liabiUties  of  such  companies  in 
their  relation  to  the  public  and  their  customers.  Indeed, 
in  a  somewhat  less  degree  the  same  remark  is  true  of 
telegraph  companies.  In  such  jurisdictions  the  adapta- 
bility of  the  principles  and  rules  of  the  common  law  on 
the  subject  of  negligence  has  been  deemed  adequate  for 
the  determination  of  such  rights  and  liabilities  as  the 
exigencies  in  such  service  present.  And  the  regulative 
measures  that  have  been  adopted  in  other  States,  speak- 
ing generally,  are  much  the  same  as  would  have  been  im- 
plied at  common  law  from  the  public  service  character  of 
the  companies  and  their  grant  of  the  right  to  condemn 
private  property  for  the  right  of  way  and  to  occupy  public 
roads  and  streets.  Even  in  this  latter  regard  in  some 
States  it  has  not  been  thought  necessary  to  grant  to  tele- 
phone companies,  eo  nomine,  the  right  to  condemn  private 
property  for  their  use,  such  proceedings  being  sustained 
by  the  courts  under  statutory  provisions  vesting  such 
rights  in  telegraph  companies ;  "•  under  which  term  tele- 

^'•San    Antonio,    etc.    Ry.    Co.    v.  etc.  Co.  v.  Birke,  etc.  Turnpike  Rd., 

Southwestern  Tel.,  etc.,  Co.,  93  Tex.  199  Pa.  St.  411;  Wisconsin  Tel.  Co. 

313,  56  S.  W.  201,  77  Am.  St.  Rep.  v.  City  of  Oshkosh,  62  Wis.  36,  21 

884,  49  L.  R.  A.   469    (1900).     Oc-  N.  W.  828. 
cupation  of  highways   (People's  Tel., 
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phone  companies  may  properly  be  considered  as  appro- 
priately embraced  where  the  nature  of  the  act  or  omission 
naturally  suggests  their  inclusion  in  the  scope  and  pur- 
pose of  the  statute,  and  such  construction  is  consistent 
with  the  context.""  But  the  usual  methods  by  which  com- 
munications are  made  are  different,  hence  neither  statu- 
tory nor  common-law  rules  respecting  acceptance  and 
delivery,  or  promptness  and  accuracy  in  transmission,  of 
telegraph  messages  applies  to  the  service  of  telephone 
companies  in  general.  Hence,  too,  some  special  treat- 
ment is  required,  but  the  study  of  the  adjudged  cases 
cannot  fail  to  convince  the  thoughtful  reader  that  the 
questions  to  which  the  use  of  the  telephone  has  given  rise 
are  generally  capable  of  ready  solution  by  the  application 
of  common-law  rules.  It  may  be  said  generally  that  the 
doctrines  or  rules  of  law  illustrated  by  the  treatment  of 
telegraph  companies  in  the  preceding  part  of  this  chapter 
apply  generally  to  telephone  companies  in  like  situations. 
Like  telegraph  companies  they  are  common  carriers  of 
news;  they  are  not  insurers;  their  responsibility  to  the 
public  is  more  nearly  analygous  to  that  of  common  car- 
riers of  passengers  than  conunon  carriers  of  goods ;  they 
are  bound  to  supply  all,  in  the  same  circumstances,  with 
equal  facilities,  under  reasonable  conditions,  and  without 
discrimination."^     They  must  furnish  directories  "^  and 


IM 


They  were  held  not  to  he  em-  v.  New  England  Telph.,  etc.  Co.,  61 

braced  in  the  Act  of  Congress  grant-  Vt.  241,   17   Atl.   1071,   16  Am.   St. 

ing  telegraph  companies  the  right  to  Rep.  893,  6  L.  R.  A,  161  note;  Gwynn 

occupy     post-roads      (Richmond     v.  v.  Citizens'  Telph.  Co.,  69  S.  C,  434, 48 

Routhem,  etc.  Tel.  Co.,  174  U.  S.  761,  S.  E.  460,  104  Am.  St.  Rep.  819,  67 

19  N.  Y.  Super.  Ct.  778.  L.  R,  A.  Ill    (1904).     A  telephone 

*"  State  V.  Citizens'  Telph.  Co.,  61  company  as  a  common  carrier  of  news 

S.  C.  83,  39  S.  E.  257,  85  Am.  St.  is  compelled  to  treat  all  patrons  alike 

Rep.  870,  55  L.  R.  A.  139    (1901);  under  the  same  conditions,  and  charge 

Central  U.  Telph.  Co.  v.  Falley,  118  the  same  price  for  the  same  service 

Ind.  194,  19  N.  E.  604,  10  Am.  St  ( Nebraska  Telph.  Co.  v.  State,  55  Neb. 

Rep.  114;  Commercial  Union  Tel.  Co.  627,  76  N.  W.  171,  46  L.  R.  A.  113 


""State  V.  Nebraska  Tel.   O,,   17   Neb.  ««pra. 
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separate  telephones  with  proper  connections  ^**  to  all 
who  comply  with  their  terms.  They  cannot^  however,  be 
compelled  to  furnish  telephones  for  bucket  shops,"*  or 
bawdy  houses,"*^  or  other  illegitimate  business.  And  it 
may  be  stated  without  doubt  that  they  may  refuse  to 
furnish  telephones  to  persons  who  use  them  for  the  trans- 
mission of  profane,  abusive  or  obscene  language,  or,  hav- 
ing furnished,  may  remove  them.  The  company  may,  of 
course,  refuse  to  furnish  its  facilities  to  those  who  do  not 

(1898).     See  WiUiams  v.  Mayesville    trict  served  by  the  oompany,  a  tele- 
Telph.  Co.,  119  Ky.  33,  Ky.  L.  Rep.    phone   and   transmitter;    no    reason 
935,   82   S.  W.  995    (1904);   Postal    why   it   should    not   extend   to   him 
Tel.  Co.  V.  Cumberland  Telph.  Co.,  177    the  benefit  of  its  public  service  be- 
Fed.  726  (1910)  ;  Danaher  v.  South-    ing   shown.     The   decision   was   put 
western  Tel.  &  Telph.  Co.,  127  S.  W.    up<m  the  ground  that  the  telephone 
(Ark.)   963   (1910)  ;  Vaught  v.  East    system,  to  all  intents  and  purposes, 
Tenn.  Telph.  (Do.,  130  S.  W.   (Tenn.)    was  a  part  of  the  telegraph  system, 
1050    (1910)  ;    Home   Telph.    Co.   v.    and  must  be  held  to  the  same  obli- 
North    Manchester    Telph.    Co.,    92    gation.     To  the  same  effect  is  State 
N.   E.    (Ind.   App.)    528,   93   N.   E.    v.   Bell   Telephone  Co.,   36   Ohio  St. 
234   (1910) ;  Huffman  v.  Marcy  Mu-    296,  and  dictum  in  Hewlett  v.  West^ 
tual  Telph.  Co.,  121  N.  W.    (Iowa)     em  U.  Tel.  Co.,  28  Fed.  181. 
1033  (1909).    No  greater  charge  can        "•  Central  Union  Tel.  O).  v.  Falley^ 
be   made   against  a   telegraph   com-    118  Ind.  194,  19  N.  E.  604,  10  Anu 
pany   for   use   of  telephone   than   is    St.  Rep.  114  (1890). 
made  to  business  houses  ( Postal  Tel.,       ^  Bryant  v.   Western  Union  Tel. 
etc.  Co.  V.  Cumberland  Telph.  Co.,  177    Co.,  17  Fed.  825.     Where  the  police 
Fed.  776  (1910)  ;  People  v.  Telephone    had   removed  a  telephone  from  the 
Co.,  19  Abb.  N.  C.  466;  Central  U.    premises  used  as  a  pool  room,  and 
Tel.  O).  V.  Swoveland,  14  Ind.  App.    an  application  was  made  for  re-in- 
341,  42  N.  E.   1035.     In  Hockett  y.    stallation,  the  company  required  as- 
State,  105  Ind.  250,  5  N.  E.  178,  It    surance  that  it  would  not  be  used 
is  said  that  a  telephone  company  is    for  illegal  purposes;  held  that  man- 
a  common  carrier  in  the  same  sense    damns  would  not  lie  to  compel  per- 
as  a  telegraph  company.    Its  instru-    formance  (Cullen  v.  New  York  Telph. 
ments  and  appliances  are  devoted  to    O).,    106   App.   Div.   250,   94   N.   T. 
public  use,  and  are  subject  to  legis-    Supp.  290   (1905).     To  same  effect, 
lative   control;    so  that  the   legisla-    Godwin  v.  Carolina  Telph.,  etc.  Co., 
ture   of  a   State  may  prescribe  the    136   N.   C.  258,   48   S.   E.   636,   103 
maximum    charges    for    instruments    Am.  St.  Rep.  931,  67  L.  R.  A.  251 
and  service.     In   State  v.   Nebraska     (1904). 

Tel.  Co.,  17  Neb.  126,  22  N.  W.  237,  « Godwin  v.  Carolina  Telph.,  etc 
a  telegraph  company  was  required  Co.,  136  N.  C.  258,  48  S.  E.  636, 
by  mandamus  to  place  and  maintain  103  Am.  St.  Rep.  914,  67  L.  R.  A- 
in  the  relator's  office  within  the  dis-    251   (1904). 
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offer  to  pay  its  reasonable  charge,"*  or  comply  with  its 
reasonable  regulations."'  But  it  cannot  require  as  a 
condition  the  payment  of  an  old  debt."®  If  they  receive 
and  deliver  telegraphic  messages  they  must  serve  all  tele- 
graph companies  in  like  manner."*  They  are  under  no 
obligation  to  receive  messages  beyond  their  line,  but  if 
they  contract  to  do  so  delivery  must  be  promptly  made."* 
Of  course  where  a  telephone  company  undertakes  to  send, 
or  sends  and  delivers  messages,  it  is  liable  for  a  failure  to 
do  so  in  the  same  manner  as  a  telegraph  company."^ 
And  where  a  long  distance  company  undertakes  to  fur- 
nish connection  beyond  its  own  line,  it  is  its  duty  to  use 
due  diligence  to  perform  the  service,  and  for  its  negli- 
gence or  that  of  its  agents  it  is  liable  for  the  damages 
thus  caused."^  A  telephone  company  is,  of  course,  liable 
for  refusal  to  make  a  connection  that  will  enable  one  sub- 

^  Nebraska   Telpb.   Go.   v.    State,  is  made  and  offer  to  comply  with 

56  Neb.  627,  76  N.  W.  171,  46  L.  R.  A.  regulations     (Home    Telph.    Co.    v. 

161   (1898).    A  rule  that  the  service  North    Manchester    Telph.    Co.,    02 

will   be  discontinued  unless  charges  N.  E.  (Ind.  App.)  628,  03  N.  E.  234 

due  the  company  and  its   toll   line  (1010). 

are  paid  by  a  certain   day  of   the  "•Deleware,  etc.  Tel.  Co.  v.  State^ 

month,  is  reasonable  ( Irwin  v.  Rush-  60  Fed.  677.    One  telephone  company 

ville    Co-operative    Telph.    Co.,    161  not  obliged  to  install  instrument  in 

Ind.  624,  69  N.  E.  268,  27  Ind.  App.  the    office   of    another    company    for 

62,  69  X.  E.  327  (1003).  use  of  its  patrons  (People  v.  Central 

"'Gardner    v.    Providence    Telph,  N.  Y.  Telph.  Co.,  41  App.  Div.   17, 

Co.,  23  R.  I.  262.  60  N.  Y.  Supp.  221    (1800).    A  tele- 

"®  Chunberland   Telph.,   etc.   Oo.  v.  phone   company   prepared  to   attach 

Hobart,    ^9   Miss.   262,    42    So.    346  extensions  to  its  own  instrument  at 

(1906).    State  V.  Kinlock  Telph.  Co.,  reasonable  rates  has  a  right  to  pre- 

93  Mo.  App.  349,  67  S.  W.  684,  on  vent   others    doing    so    (Gardner   v. 

tender  of  usual  adivance  payment  the  Providence  Telph.  Ck>,,  23  R.  I.  262, 

company  cannot  refuse  to  reinstate  49  Atl.  1004  (1901). 

telephone,    if   subscriber    is    solvent.  "*  Cumberland  Telph.  Co.  v.  Brown, 

See  State  v.  Nebraska  Telph.  Co.,  17  104  Tenn.  56,  60  L.  R.  A.  277,  78 

Neb.  126,  22  N.  W.  237,  62  Am.  Rep.  Am.  St.  Rep.  906. 

404,  and  compare  Irvin  v.  Rushville,  "*  Western     Union     Tel.     Co.     v. 

etc.  Telph.  Co.,  161  Ind.  524,  69  N.  E.  Cooper,    71    Tex.    507,    10    Am.    St. 

258    (1904).     Nor,  it  has  been  said.  Rep.  772,  1  L.  R.  A.  728. 

can  it  refuse  to  furnish  service  on  ""Southwestern    Tel.,    etc.    Co.   v. 

account  of  the  non-payment  for  past  Taylor,  26  Tex.  App.  79,  63  S.  W. 

service,  if  tender  for  further  service  1076  (1901). 
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scriber  to  converse  with  another.^**  A  company  refusing 
to  render  service  to  a  non-subscriber  on  its  contract  with 
one  whose  telephone  he  undertakes  to  use,  must  notify 
him  to  that  effect  that  he  may  have  an  opportunity  of 
complying  with  its  reasonable  requirements.^**  There  is 
no  common-law  obligation  on  a  telephone  company  to 
receive  and  transmit  the  messages  of  other  telephone 
companies  where  both  lines  serve  the  some  locality  or 
reach  the  intended  destination  of  the  message.  There  is, 
however,  a  common-law  duty  on  the  connecting  company, 
as  on  any  other  connecting  carrier,  to  transmit  a  message 
so  received,  on  proper  arrangement  as  to  its  reasonable 
charges,  to  a  point  on  its  line  not  reached  by  the  line  of 
the  original  company.  And  it  has  been  held  that  where 
such  a  connection  exists,  and  an  interchange  of  business 
had  long  been  established,  the  public  acquires  such  an 
interest  in  its  continuance  that  it  cannot  be  discontinued 
at  the  will  of  one  or  the  other."*^  A  subscriber  is  en- 
titled only  to  a  reasonable  deduction  on  account  of  tempo- 
rary interruption  of  the  service,  after  notice,  as  where  the 
line  being  down  is  due  to  the  failure  to  exercise  ordinary 
care."*  The  company  has  been  held  liable  for  negligently 
making  a  wrong  connection,  or  producing  the  wrong 
person."^ 

"•Central    Union    Telph.    Co.    v,  phone,  it  was  its  duly  to  so  state 

Fehring,  146  Ind.  189,  45  N.  E.  64  (Jones    v.    Cumberland    Telph.,    etc 

(1896).     See  Harrison  Telph.  Co.  v.  Co.,    140   Ky.    166,    130   S.   W.    904 

Wisdom,  23  Ky.  L.  Rep.  97,  62  S.  W.  (1010). 

629  (1901)  ;  Gwynn  v.  Citizens  Telph.  ""State  v.  Cadwallader,  87  N.  E. 

Co.,  69  S.  C.  434,  48  S.  E.  460,  104  (Ind.)    644,   89   N.   E.   310    (1909). 

Am.  St.  Rep.  819,  67  L.  R.  A.  Ill  But  see  Rural  Home  Telph.   Co.  ▼. 

(1904).  Kentucky,   etc.   Telph.    Co.,  32    Ky. 

«>*  Where   the   penitentiary   phyai-  L.  Rep.  1068,  107  S.  W.  787  (1908). 

cian     sought    through     the     State's  "•Eastern  Ky.  Telph.  Co.  v.  Hs.rt- 

'phone  to  advise  the  plaintiff  that  his  wick,  32  Ky.  L.  Rep.  682,  106  S.  W. 

son,  an  inmate,  was  dying,  he  had  the  307  (1908). 

right  to  use  it  for  that  purpose,  and  **'McLeod  v.  Pacific  Tel.  Co.,  52 

if    the    company    refused    to    render  Ore.  22,  94  Pac  568,  95  Pac.   1009, 

service  to  him  because  he  was  a  non-  15  L.  R.  A.  (N.  S.)  810,  18  L.  R.  A. 

subscriber  using  a  subscriber's  tele-  (N.  S.)   954   (1908),  where  the  ser- 
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vices  of  a  stenographer  were  required  is  for  an  office  or  the  'phone  of  a 
to  report  a  case  in  court  and  a  call  particular  person,  the  company  has 
was  put  in  by  the  attorneys  at  Port  performed  its  full  duty  when  it  has 
Oxford  on  their  way  to  Gold  Beach,  been  connectled  with  such  'phone, 
where  the  court  was  held,  for  the  and  it  is  not  responsible  for  the 
plaintiff  at  Marshfleld,  the  attorneys  identity  of  the  person  answering  or 
having  paid  in  demand  of  the  com-  the  message  passing  between  them; 
pany  for  the  delivery  of  the  message  but  if  it  carelessly  connects  the 
to  plaintiff,  and  being  presently  ad-  patron  with  the  wrong  'phone,  and 
vised  that  she  was  on  the  line,  they,  there  is  no  contributory  negligence 
assuming  that  the  right  person  was  on  his  part,  it  may  be  liable.  See 
on  the  line,  then  asked  whether  she  Ck>tton  Oil  Co.  v.  Western  Union  Tel. 
could  come  to  Gold  Beach  and  re-  Co.,  126  Ga.  621,  55  S.  E.  406,  6 
port  the  case,  the  reply  was  that  L.  R.  A.  (N.  S.)  1180,  generally  as 
she  was  engaged  and  could  not  oome^  to  identity  in  conversation.  But 
Another  person  was  in  fact  on  the  where  the  company  contracts  to  pro- 
line though  the  attorneys  were  duce  at  its  own  office  a  certain  in- 
advised  otherwise  at  the  sending  of-  dividual  to  answer  a  long-distance 
fice.  The  plaintiff  sued  for  the  fees,  or  any  call,  as  in  this  case,  it  is 
over  $1,200,  she  would  have  earned,  bound  to  exercise  reasonable  care  to 
Held,  where  the  liability  is  ew  delicto  produce  the  proper  person,  and  is 
the  company,  when  advised  of  her  liable  to  such  person  for  negligence 
interest,  is  liable  to  the  addressee;  in  that  regard,  if  it  hadJ  notice  of 
and  "  when  the  request  by  a  patron  his  interest." 
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